This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Digitized  by  VjOOQIC 


li- 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


1903-1904. 

THE 

VICTOKIAN  LAW  REPORTS. 


UNDER  THE  SUPERINTENDENCE  AND  CONTROL  OF  THE  COUNCIL  OF  UW 

REPORTING  IN  VICTORIA.        ,v  a/<^/ 


.ti 


Supreme  Court  of  IfTictoria. 


CASES      DETERMINED      IN      THE 

SUPREME   COURT  OF  VICTORIA 


Editor— JOHN    BURNETT    BOX,  BmrUivr-alLam. 


BBP0BTBB8 


WILLIAM    HENRY    MOULE 
HENRY    I,    COHEN 
J.    MAOFARLAN 


■Barri$t»riHtt-Lau> 


VOL.    XXIX. 


^rndtb  eatb    ^vbli^htb  vmbtt  tbe  btrection  of  ttre  (tounctl  of  Halo 

Vitfavtins  hi   Stctnria 

BY  GEORGE  ROBERTSON  &  CO.  PROPRIETARY  LIMITED, 
LiTTUE  Collins  Street,  Melbourne. 

1905. 


Digitized  by  VjOOQIC 


NOV  t  6  194r 


•  •  ■ 


Digitized  by  VjOOQIC 


^^eyf^^^'^S 


(IM 


COUNCIL  OF  LAW  EEPOKTING 

IN    VICTORIA. 


EX-OFFICIO    MEMBERS. 
The  Attobney-Gbneku..         |         The  Solicitor-General. 

Hkbbebt  William  Brtant,  Esq. 

John  Mark  Daties,  Esq.     (Firm — Messrs.  Davies  and  Campbell.) 

John  Gat  an  Dufft,  Esq.     (Firm — Messrs.  Gavan  Dufly  and  King.) 

Hbnbt  Bournes  Higoins,  Esq.,  E.O. 

Frederick  Arthur  Moule,  Esq.    .  (Firm — Messrs.  Moule,  Hamilton 
and  Kiddle.) 

HONORARY  SECRETARY. 
Frederick    Arthur     Moule,     Esq. 


Digitized  by  VjOOQlC 


Digitized  by  VjOOQIC 


JUDGES  AND  LAW  OFFICERS 


DXTRING  THE  P£BIOD    COMPRISED   IN  THIS  VOLUME. 


JUDGES, 
Sir  John  Madden,  Knt.,  Chief  Justice. 
Edward  Dundas  Holroyd,  Esq. 
Thomas  a'Beckett,  Esq. 
Henry  Edward  Agincourt  Hodges,  Esq. 
Joseph  Henry  Hood,  Esq. 

A  TTORNEYS-OENERAL. 
William  Hill  Irvine,  Esq. 
John     Mark     Davies,     Esq. 

SOLICITORS-GENERA  L. 
William  Hill  Irvine,  Esq. 
John     Mark     Davies,     Esq. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


%^ 


MEMORANDUM. 


1903— Nov.  9. — Edward  Dundas  Holrotd,  Esq.,  one  of 
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honour  of  knighthood. 
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CASES 

DETERMINED   BY   THE 

SUPREME  AND  FEDERAL  COURTS  OF  VICTORIA 


OeL  21«^  1903. 

IN    CHAMBERS- 

The  following  memorandum  is  published  for  the 
information  of  the  profession* 

His  Honor  Mr.  Justice  Hood  said  :— 

AFFIDAVITS. 

"  I  desire  to  give  the  following  intimation  to  the  profession 
as  to  the  practice  I  intend  to  adopt  with  reference  to  the  use 
and  mode  of  filing  affidavits.  Affidavits  are  frequently  type- 
written on  several  separate  pieces  of  paper,  and  they  are  as  a 
rule  very  loosely  fastened  together,  and  once  detfiushed  there 
is  no  means  of  identifying  them.  The  Prothonotary  has 
called  my  attention  to  this  practice,  and  I  have  decided  to 
lay  down  this  rule : — I  shall  not  receive  any  affidavit  written 
or  printed  on  separate  pieces  of  paper  unless  each  page  is 
identified  by  the  Commissioner  before  whom  it  is  sworn." 

W.  H.  M. 


UUU9  ici^uiicu    vy  biic   stavubt?  ittw  niiu  tiic   luies  ui    biiia  iiuuuur- 

able  Court  etc."  The  applicant  had  completed  his  term  of  articles 
of  clerkship  in  February  1897,  and  had  obtained  the  degree  of 
Bachelor  of  Laws  at  the  University  of  Melbourne  at  the  end  of 
the  University  year  1901,  having  during  the  whole  of  the  years 
1897,  1898,  1899,  1900,  and  1901  attended  lectures  there ;  and 
M'29.,V.L.B.  A 
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F.C.  in  October  1902  had  passed  the  final  examination  for  barristers 

{^  and  solicitors. 

- —  The  Board  refused  to  grant  such  certificate  on  the  ground 

Ehblino.  only  that  the  certificate  filed  by  the  applicant,  and  purporting  to 
be  in  the  form  in  Schedule  B.  of  the  said  rules,  was  not  in  the 
form  or  to  the  effect  of  the  form  in  Schedule  B ,  inasmuch  as  it 
disclosed  that  since  February  1902  to  the  date  of  the  said 
certificate,  namely,  the  10th  October  1902,  he  had  been  following 
the  occupation  of  an  assistant  master  at  a  school. 

This  certificate  was,  so  far  as  material  to  this  report,  as 
follows : — 

"  To  the  Board  of  Examiners. 

"  We  certify  that  we  have  known  Sidney  Harold  Austin 
Embling  for  nine  years,  during  which  time,  as  we  have 
ascertained  and  believe,  he  has  not  been  engaged  in  any  trade  or 
business  (save  as  an  assistant  master  in  the  '  The  Grange ' 
Preparatory  School  at  South  Yarra  since  February  1902  up  to 
the  present  time),  etc." 

The  applicant  then  presented  a  petition  to  His  Honor  the 
Chief  Justice  and  their  Honors  the  other  Judges  of  the  Supreme 
Court  praying  their  Honors  "  to  order  that,  notwithstanding  the 
form  of  the  certificate  set  out  above,  the  petitioner  should  be  at 
liberty  to  apply  to  the  Full  Court  to  be  admitted  to  practice  as 
a  barrister  and  solicitor." 

Their  Honors  received  the  petition,  and  directed  counsel  for 
the  applicant  to  move  the  Full  Court  for  liberty  to  apply  as 
aforesaid. 

Guest  in  support  of  the  motion  stated  the  fa^sts. 

[Madden,  C.J.  We  desire  to  dispose  of  this  matter  once  and 
for  all. 

a'Beckett,  J.  You  do  not  object  to  having  the  matter 
disposed  of  in  this  way  ?] 

No.  • 

[Madden,  C.J.    Is  teaching  a  trade  or  business  ?] 

The  applicant  felt  it  his  duty  to  submit  all  the  facts  to  the 
Board  of  Examiners.     The  latter  seem  to  have  been  pressed  by 
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the  decision  of    the    Judges    who    heard    the    appeal    in    In  F.C. 

re  Lazarus  (a).  ^^ 

In  re 

Per  Curiam  [Madden,  C.J.,  a'Beckett,  and  Hood,  JJ.]  Embunq. 
There  the  applicant  acted  as  a  traveller  for  his  brother,  and 
that  was  held  to  be  distinctly  a  trade  or  business.  But  even 
in  the  old  rigorous  days,  a  literary  occupation  was  always 
regarded  as  constituting  no  objection  to  admission  to  the 
profession.  We  think  that  what  was  done  by  the  applicant 
in  this  case  is  not  either  against  the  word  or  the  spirit  of 
the  rules,  and  that  he  may  be  certified  to  as  being  qualified 
for  admission.  We  therefore  order  that  the  applicant  be  at 
liberty  to  apply  at  this  sittings  of  the  Full  Court  for  admission 
to  practise  as  a  barrister  and  solicitor. 

Motion  allowed. 

Subsequently  there  was  presented  to  the  Court  for  signature 
by  the  individual  members  of  the  Court  an  order  to  the  above 
effect. 

Per  Curiam.  Application  was  made  to  this  Full  Court  to 
allow  Mr.  Embling,  notwithstanding  the  view  of  the  Board  of 
Examiners,  to  apply  for  admission  at  this  sittings  of  the  Court. 
That  is  the  order  which  the  Court  has  made,  and  it  is  an  order 
of  the  Court,  and  does  not  require  to  be  signed  by  the  Judges 
at  all.  The  Full  Court  has  laid  down  the  practice  that  it  haa 
discretion,  where  it  thinks  that  no  real  breach  of  the  rules  haa 
occurred,  to  admit  an  applicant  to  practice,  notwithstanding  the 
absence  of  a  certificate  from  the  Board.  This  is  therefore  an 
order  of  the  Court,  and  is  to  be  signed  as  such. 


Solicitors  for  Embling:  Phillips  &  Clarke. 


(a)    [1902]    Unreported. 


H.    I.  C. 
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VBECKETT,  J.  In  re  CHIRNSIDE. 

MarTu,  12.  EMMERTON  and  Others  v.  CHIRNSIDE  and  Others. 

Will — Parent  and  child — Rule  against  double  portiona — Ademption  of  devise  of  land 
by  subsequent  gift  inter  vivos-— Advancement^  Wills  Act  1890  {No,  1159). 

The  rule  in  cases  of  satisfaction  of  a  portion  of  a  legacy,  that  the  thing 
given  in  satisfaction  must  be  ejusdem  generis  with  the  thing  in  lieu  of  which  it  is 
given,  applies  equally  to  the  case  of  ademption  of  a  legacy  by  a  subsequent  gift 
inter  vivos. 

Where  a  person  is  entitled  under  a  will  to  two  funds  either  of  which  may 
be  taken  to  have  been  adeemed  by  a  subsequent  gift  inter  vivos^  the  ademption 
will  take  effect  only  on  that  fund  which  the  subsequent  gift  more  nearly 
resembles. 

A  testator  by  his  will— (a)  devised  his  estate  of  Whiteacre  to  his  eldest  son 
for  life  with  remainder  to  the  children  of  such  son  ;  (6)  devised  certain  lands 
in  the  counties  of  X.  and  Y.  to  trustees  to  be  sold,  the  proceeds  to  be  divided 
amongst  his  children  15  years  after  his  death,  or  on  the  youngest  attaining  21, 
the  trustees  being  authorized  at  their  discretion  to  allot  shares  instead  of  selling ; 
both  sons  and  daughters  took  absolute  interests  in  these  lands ;  (c)  directed 
the  residue  of  his  estate  to  be  divided  between  his  children,  the  daughters  being 
given  inalienable  life  interests  with  remainders  to  their  children.  Subsequently 
to  the  making  of  his  will  testator  sold  part  of  his  estate  of  Blackacre  in  the 
county  of  2L  for  17,0002.,  and  after  the  sale  he  in  consideration  of  natural  love 
and  affection  transferred  the  unsold  portion  (which  was  worth  about  the  same 
amount),  together  with  stock,  plant,  etc.,  to  the  value  of  about  10002.,  to  his 
eldest  son.  The  following  year  testator  in  consideration  of  his  affection  for  bis 
five  daughters  transferred  to  trustees^or  his  five  daughters  inscribed  stock  to  the 
value  of  17,5002.,  giving  the  daughters  protected  life  interests  therein  with 
remainders  to  their  children  practically  in  the  same  way  as  that  in  which  their 
shares  in  the  residuary  estate  had  been  given. 

Held :  (a)  That  the  devise  of  Whiteacre  was  not  adeemed  or  otherwise  affected 
by  the  subsequent  gift  of  Blackacre  to  the  eldest  son.  (6)  That  the  devise  of 
lands  in  the  counties  of  X.  and  Y.  was  not  adeemed  or  otherwise  affected  by  the 
subsequent  gift  of  Blackacre  to  the  eldest  son  nor  by  the  settlement  of  the 
inscribed  stock  in  favour  of  testator's  daughters,  (c)  That  none  of  the  daughters 
was  entitled  to  share  in  the  residuary  estate  without  bringing  her  share  in  the 
settlement  of  inscribed  stock  into  hotchpot. 

Originating  Summons  Adjourned  into  Court. 

This  was  an  originating  summons  taken  out  by  the  trustees 
of  the  will  and  codicils  of  Robert  Chimside,  deceased,  for  the 
determination  of  certain  questions  arising  in  the  administration 
of  the  trusts  of  the  said  will. 

The  facts  material  to  this  report  are  sufficiently  set  forth  in 
the  judgment  of  A'Beckett,  J. 
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The  questions  for  the  determination  of  the  Court  were  : —        a'BECKETT,  J. 

(1.)  Has  the   devise  of   Paradise  Farm  upon  trust  for  the  1903 

eldest  son  of  the  testator  for  his  life,  and  after  the  death  of  such  J^^ 

eldest  son  in  trust  for  his  eldest  son  living  at  his  death  been     Chibnside. 
adeemed  or  affected  to  any,  and  if  so  to  what  extent  and  in  what 
manner,  by  the  conveyance,  transfer,  and  gift    of  the  Eurack 
estate  stock,  plant,  and  chattels  to  the  defendant  Robert  Bell 
Chimside  (the  said  eldest  son)  ? 

(2.)  Is  the  devise  of  the  other  real  estate  situate  in  the 
counties  of  Bourke  and  Grant,  and  the  proceeds  thereof  upon 
trust  for  the  children  of  the  testator  living  at  the  period  of 
distribution  (with  the  alternatives  prescribed  in  the  will),  to  be 
treated  as  adeemed  or  affected  to  any,  and  if  so  to  what  extent 
and  in  what  manner — (a)  by  the  conveyance,  transfer,  and  gift  of 
the  Eurack  estate,  stock,  etc.,  to  the  defendant  Robert  Bell 
Chimside  ?  (6^  by  the  declaration  of  trusts  of  the  I7,500i. 
Victorian  Government  stock  in  favour  of  the  daughters  of  the 
testator. 

(3.)  Is  it  the  duty  of  the  trustees  to  carry  out  the  directions 
of  the  will  with  regard  to  the  lands  in  the  counties  of  Bourke 
and  Grant,  and  with  regard  to  the  residuary  real  and  personal 
estate,  without  regard  to  the  gift  of  the  Eurack  estate,  stock, 
etc.,  or  to  the  gift  of  the  17,500Z.  Victorian  Government  stock, 
or  how  otherwise  ? 

Uiggina  for  the  plaintiffs — The  question  in  this  case  is 
whether  the  testator  has,  by  gifts  to  his  sons  and  daughters  in 
his  lifetime,  brought  about  an  ademption  of  certain  gifts  to  them 
in  his  will  under  the  rule  against  double  portions.  That  rule  is 
shortly  this :  when  a  person  makes  gifts  by  will  to  his  children 
he  is  deemed  to  have  intended  such  gifts  as  portions  or 
provisions  for  them,  and  if  he  subsequently  makes  any  gift  to 
Aem  in  his  lifetime,  such  gift  inter  vivos  will,  primd  facie,  be 
assumed  also  to  be  a  portion,  and  to  be  in  anticipation  and  in 
ademption  of  the  portions  given  by  his  will.  The  old  cases  show 
that  this  rule  only  applied  to  legacies,  and  not  to  devises  of 
land:  Davys  v.  Bovxher  (a).  The  judgment  of  Romer,  J., 
(a)    [1839]  3  Y.  &  C.  Ex.  397. 
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a'BBCKETT,  J.  however,  in  the  modern  ease  of  In  re  Lacon   (b)  is  to  the 
1903  contrary.     This  decision  was  overruled  on  appeal  (c),  but  not  on 

In  re         *^^s  point.     As  to  the  general  rule,  see  Robbins  and  Maw  on 
Chirnside.     Devolution  of  Real  Estate,  p.  262. 

[a'Beckett,  J.,  referred  to  Williama  on  Executors  (9th  ed.), 
pp.  1195-1197.] 

No  case  can  be  found  to  bear  out  the  statement  of  Romer,  J., 
that  the  doctrine  is  applicable  to  devises  of  land. 

[a'Beckett,  J.  Even  if  the  doctrine  does  apply  to  this  case, 
would  the  widow  of  the  testator  be  entitled  to  her  annuity  out 
of  the  residue  if  it  increased  as  a  result  of  such  application  ?] 

Apparently  not.  The  only  persons  who  are  entitled  under 
the  rule  are  the  children  of  the  testator  or  persons  to  whom  the 
testator  stood  in  loco  parentis.  The  whole  subject  of  double 
portions  has  been  discussed  in  the  recent  case  of  In  re  Scott  (d), 
which  follows  Taylor  v.  Taylor  (e).  # 

Weigall  for  defendant  Peter  Newham  Chirnside — The  rule 
against  double  portions  covers  the  present  case,  and  should  be 
applied.  According  to  Bo  wen,  L.J.,  in  In  re  Lacon  (/),  the  rule 
is  founded  on  two  presumptions — (1)  that  a  gift  by  parent  to  child 
is  intended  to  be  by  way  of  portion ;  (2)  that  a  portion  given 
inter  vivos  is  intended  to  be  in  advancement  of  any  portion 
previously  given  by  will  to  the  same  child.  Both  those  pre- 
sumptions may,  however,  be  rebutted,  but  if  they  are  not 
rebutted  the  subsequent  gift  inter  vivos  will  be  taken  to  have 
adeemed  the  gift  by  will,  as  equity  leans  against  double  portions. 
The  earlier  authorities  put  the  rule  on  the  ground  that  a 
father  making  any  gift  to  his  children  in  his  lifetime  or  by  will  ♦ 
must  be  presumed  to  be  acting  in  fulfilment  of  the  natural  duty 
J  to  provide   for  his   children.     Hence  the  first    of    the  above 

presumptions.  Further,  it  being  the  duty  of  a  father  to  provide 
for  his  children  equally,  he  will  be  presumed  to  have  intended 
so  to  do,  and  not  to  have  given  any  one  child  a  double  portion, 
hence  the  second  presumption — that  in  favour  of  ademption. 

(6)    [1891]  2  Ch.  482,  at  p.  487.  (e)     [1875]  L.R.  20  Eq.  155. 

(c)     [1891]  2  Ch.,  at  p.  492.  (/")    [1891]  2  Ch.  497,  498. 

((/)    [1903]  1  Ch.  1. 
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[a 'Beckett,  J.     It  will  be  useless  to  apply  those  principles  ^'BECKETT,  J. 
to  the  gift  of  residue  here,  as  there  is  practically  no  residue,  and  1903 

therefore  no  shares  in  it  to  be  adeemed.]  j^^ 

The  testator  must  be  taken  to  have  adeemed  the  shares,  and  Chiknsidb. 
the  children  who  received  these  gifts  in  his  lifetime,  not  only  in 
the  residue,  but  also  in  the  Bourke  and  Grant  lands,  may 
only  have  their  shares  in  these  lands  on  condition  of  their 
bringing  into  the  residue  the  value  of  the  gifts  already  received 
by  them.  The  modern  authorities  tend  to  show  that  the  rule  raises 
a  kind  of  election.  The  rule  against  double  portions  was  formerly 
thought  to  be  applicable  only  to  gifts  of  money.     This  is  no  • 

longer  law :  In  re  Vickers  (g).  The  rule  being  applicable  to 
other  gifts,  the  value  of  such  gifts  for  the  purpose  of  ademption 
(which  is  only  pro  tanto)  must  be  taken  at  the  time  when  such 
gift  was  made.  In  the  present  case  such  value  was  asserted  to 
testator  s  knowledge  for  the  purpose  of  assessing  stamp  duty.  In 
the  older  cases  it  was  considered  that  the  gift  by  will  was 
adeemed  in  toto  by  the  subsequent  gift  inter  vivos,  even  though 
die  latter  were  smaller  in  amount  than  the  gift  by  will.  To 
prevent  the  application  of  this  harsh  rule  the  Courts  of  Equity 
laid  hold  of  small  differences  in  the  gifts  as  grounds  for  ex- 
cluding the  rule.  But  when  the  ademption  was  subsequently 
decided  in  Pym  v.  Lockyer  (h)  to  be  pro  tanto  only,  the  Courts 
gave  to  the  rule  a  wider  construction  than  theretofore.  For 
example — a  gift  of  residue  by  will  was  formerly  held  not  to  fall 
within  the  operation  of  the  rule:  Davys  v.  Boucher  {supra). 
Now  this  is  no  longer  the  law :  See  Williams  on  Executoi^s 
(9th  ed.),  1196;  White  and  Tudor' s  Leading  Cases  (6th  ed.), 
388.  In  the  same  way  the  old  rule  that  devises  of  land  are  not 
aflFected  by  this  rule  of  equity  is  now  gone  :  Re  Lacon  (i) ; 
Re  Beddimgton  (k).  The  doctrine  is  founded  on  good  sense, 
and  ought  not  to  be  limited:  SnelVs  Equity  (11th  ed.),  240.  In 
the  present  case  the  settlement  on*  daughters  and  their  children 
is  adeemed  by  the  gift  to  the  daughters  simply :  Lewin  on 
Trusts  (10th  ed.),  465  ;  In  re  Scott  (/).     The  widow  will  have 


ig)    [1888]  37  Ch.  D.  525. 

(k)    [1900]  1  Ch.  771 

(k)    [1840]  5  Myl.  A  C.  29. 

(/)     [1903]  1  Ch.  1. 

(i)     [1891]  2  Cb.  487. 
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a'BBCKETT,  J.  no  interest  in  any  fund  arising  from  the  application  of  this  rule  : 
1903  Meinertzhagen  v.  Walters  (m).     The  applicability  of  the  rule  to 

/^g  devises  of   land  has  been  the  subject  of  decision  in  Victoria: 

Chibnside.  National  Tnustees,  etc.,  Co.  v.  Ward  (n).  That  was  a  case  of 
advancement  under  the  S^a^u^e  o/Disiri6u^i07i«  but  the  princi- 
ples governing  that  case  and  advancement  under  the  general  law 
are  the  same.  The  value  of  the  land  or  stock  settled,  with 
interest  thereon  from  date  of  settlement — Stewart  v.  Stewart  (o) 
— must  be  put  back  into  the  residue  before  the  devisees  can 
receive  their  respective  shares  under  the  will,  including  in  the  case 
of  R.  B.  Chirnside  the  life  estate  in  Paradise  Farm. 

Quest  for  the  defendant  R.  B.  Chirnside — There  is  no 
ademption.  No  case  has  been  cited  deciding  that  the  rule 
applies  to  devises  of  land.  The  dictum  of  Romer,  J.,  in  In  re 
Lacon  is  obiter,  and  is  not  borne  out  by  the  authorities.  The 
whole  question  is  one  of  intention,  and  the  ejusdera  generis 
doctrine — i.e.,  that  the  gift  inter  vivos  and  gift  by  will  must  be 
substantially  similar — is  still  law,  with  this  modification,  that 
small  differences  in  the  gifts  will  not  exclude  the  operation  of 
the  rule.  A  gift  of  Whiteacre  by  will  is  not  adeemed  by  a  gift 
of  Blackacre  inter  vivos.  No  case  can  be  found  in  the  books 
to  the  contrary,  and  the  doctrine  is  one  which  should  not  now 
be  extended  :  See  In  re  Lacon  (p) ;  Williams  on  Execvutora 
-  (9th  ed.),  p.  1197.  As  to  the  remarks  of  North,  J.,  in  In  re 
Vickers  (q),  the  Court  of  Appeal  has  in  the  latest  case — In  re 
Jaques  (r) — declined  to  adopt  the  view  taken  by  that  learned 
Judge  as  to  the  meaning  of  the  language  used  by  Jessel,  M.R., 
in  In  re  Lawes  (s).  The  devise  of  the  Bourke  and  Grant  lands  is 
a  contingent  devise,  and  affords  additional  reason  for  it  not 
being  adeemed  either  by  the  gift  of  the  Eurack  estate  or  of 
the  stock  on  that  estate.  The  gifts  are  not  ejusdem  geneHs, 
but  are  substantially  different  in  their  nature.  As  the  trust 
for  the  sale  of  the  Bourke  and  Grant  lands  is  only  discretionary, 

(m)  [1872]  L.R.  7  Ch.  670.  (p)  [1891]  2Ch.  600, per  Bowen,  KJ. 

(»)    [1895]  21  V.L.R.  519  ;  on  appeal,  ((/)  37  Ch.  D.  534. 

17A.L.T.  309.  (r)  [1902]  W.N.  228. 

(o)     [1889]  5  Ch.  D.  539.  (s)  [1882]  20  Ch.  D.,  at  p.  88. 
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the  trustees  may  divide  the  land  in  ape-cie,  therefore  this  gift  a'BECKETT,  J. 
mast  be  considered  as  a  devise  of  land   rather  than   as  a  gift  1903 

of  a  sum  of  money  to  be  ascertained  at  a  future  time.     As  to  J^^ 

this  defendant's  life  estate  in  Paradise  Farm,  that  cannot  be  Chirnside. 
considered  as  ejuad&fn  generis  with  the  gift  of  Eurack  or  the 
stock  thereon.  It  is  submitted  that  no  gift,  either  of  realty  or 
personalty  inter  vivos  works  an  ademption  of  a  devise  of  land 
by  will  unless  there  be  direct  extrinsic  evidence  of  the  testator's 
intention  that  the  gift  should  so  operate. 

He  also  referred  to  Chichester  v.  Coventry  (t), 

Lewers  for  the  defendant  M.  M.  U.  Chirnside — The  doctrine 

of  ademption  by  portion  is  anomalous  at  the  present  day,  since 

the  passing  of  the   Wills  Act,  and  should  not  be  extended  :  Re 

Ashton  (u).     The  presumptions  which  have  been  referred  to  only 

arise  after  it  is  shown  that  the  gift  inter  vivos  is  of  such  a 

kind  as  might  reasonably  be  taken  to  have  been  intended  as  a 

portion.     Whether  the  gift  is  a  portion  or  not  is  a  question  of 

intention.     The  gift  of  stock  to  the  daughters  was  not  intended 

to  be  a  portion.     It  was  intended  merely  as  a  gift  of  about  1001. 

per  annum,  as  like  gifts  in   Taylor  v.  Taylor  (v) ;   Watson  v. 

Watson  (w).     In  the  latter  case  a  gift  of  60L  per  annum  was 

held  not  to  be  a  portion.     In  Ravenscroft  v.  Jones  (x)  a  gift  of 

400Z.  sirwpliciter  was  also  held  not  to  be  a  portion.     Assuming, 

however,  that  the  gift  in  the  present  case  was  a  portion,  then 

the  second  presumption  has  to  be  considered.     The  ademption 

(if  any)  will   be  of  the  gift  of  residue,  and  will  not  affect  the 

contingent  devise  of  the  Bourke  and  Grant  lands.     BeUasis  v. 

Vikwait  (y);  WiUiams  on  Executors  (9th  ed.),  pp.  1164-1168; 

Levdn  on  Trusts  (10th  ed.),  p.  467 ;  Holmes  v.  Holmes  {z).    In  In 

re  Lawes    (a)   there   was   a    gift    of    money's    worth    almost 

equivalent  to  a  gift  of  money,  while  here  the  gift  by  will  is  a 

devise  of  land,  which   is  not  equivalent  to  a  gift  of  a   specific 

sum  of  money.     In  re  Beddington  (6)  was  decided  on  certain 

it)    [1867]  L.R.  2  H.L.  71.  {x)  [1863]  32  Beav.  669. 

(«)  [1897]  2  Ch.  574 ;  [1898]  1  Ch.       (y)  [1837]  1  Atk.  427. 

142.  (2)  [1783]  1  Bro.  C.C.  555. 

(c)    [1875]L.R.  20Eq.  155.  (a)  [1882]  20  Ch.D.  81. 

(»)  [1864]  33  Beav.  575.  (6)  [1900]  1  Ch.  771. 
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a'BECKETT,  J.  extrinsic  evidence   which   is   nofc   set   out   in    the   report,   and 
1903  therefore  cannot  be   considered   as  an  authority  for  the   pro- 

}J^g  position  in  support  of  which  it  is  cited. 

Chirnside.  The   gift   of  stock   was   not  to  the  daughters,  but  to  the 

daughters  for  life,  and  afterwards  to  their  children,  whereas  the 
gift  by  will  is  to  the  daughters  alone.  The  dictum  of  Vaughan 
Williams,  L.J.,  in  In  re  Scott  (c),  that  this  difference  of 
beneficiaries  makes  no  difference  on  a  question  of  ademption  is 
contrary  to  the  decision  in  Rose  v.  Rogers  (d).  Extrinsic 
evidence  is  admissible  to  show  all  the  circumstances  surrounding 
the  gift  in  the  donor  s  lifetime  :  Debeze  v.  Mann  (e) ;  Robinson 
V.  Whitley  (/).  It  is  submitted  that  the  evidence  here  shows 
that  the  gift  of  stock  was  not  intended  to  be  by  way  of  portion. 
The  dissimilarity  between  the  two  gifts  is  sufficient  to  rebut  the 
presumption,  even  if  primd  facie  this  gift  of  stock  is  to  be  taken 
as  a  portion.  National  Trustees  Go.  v.  Ward  (g)  is  a  case 
under  the  Statute  of  Distribwtions,  and  is  not  applicable  to  the 
present  case,  as  under  the  present  law  all  the  property  of  the 
intestate  has  to  be  considered  as  personalty  for  purposes  of 
administration  and  distribution,  and  in  such  a  case  a  gift  of  land 
could  be  considered  as  working  an  ademption  of  a  share  on  an 
intestacy,  but  in  the  case  of  a  will  it  is  submitted  that  it 
cannot. 

Weigall  in  reply — The  case  of  National  Trustees  Co,  v. 
Ward  (g)  merely  shows  that  a  gift  of  land  may  be  a  portion, 
"  portion  "  being  the  word  used  in  the  Statute  of  Distributions, 
so  that  case  is  an  authority  for  that  proposition  in  the  present 
case.  Taylor  v.  Taylor  (h)  was  also  a  case  under  the 
Statute.  The  reason  for  applying  the  rule  is  the  same  in  the 
case  of  a  will  and  of  an  intestacy — namely,  to  produce  equality 
of  benefit  among  children.  Bellasis  v.  Uthwait  (i)  and  the  other 
cases  cited  are  cases  of  satisfaction  and  not  ademption.  They 
are  cases  of  the  satisfaction  of  a  debt  inter  vivos  by  a  gift  by 

(c)  [1J:03]  1  Ch.,  at  p.  9.  [g)  21  V.L.R.  619  ;    17  A.L.T.  309. 

(d)  [1870]  39  L.  J.  Ch.  791.  (h)  L.R.  20  Eq.  156. 

(e)  [1787]  2  Bro.  CC  165.  (?)  1  Atk.  427. 
(/)   [1804J9  Vesey577. 
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will— the  converse  of  the  present  case,  to  which  different  prin-  a'BECKETT,  J. 
ciples  apply:    Williams  on  Executors  (9th   ed.),    1195.      The  1903 

"portion"    which  is  given  to  each  of  the  beneficiaries   in  the  j~g 

present  case  is  made  up  of  all  the  benefits  given  to  each  of  them 
by  testator's  will. 


CUIRNSIDE. 


Guest  (by  permission) — Even  if  it  be  the  case  that  any  one 
gift  in  the  will,  taken  by  itself,  may  be  considered  as  a  portion, 
all  the  gifts  to  each  person  cannot  be  consolidated  and  the  whole 
considered  as  that  person's  portion. 


Higgins  replied. 


Cur.  adv.  vult. 


a'Beckett,  J.,  read  the  following  judgment: — Robert  ^arch24. 
Chimside  died  in  May  1902,  leaving  a  widow  and  ten  children, 
five  sons  and  five  daughters.  His  will  was  made  in  1878,  and  a 
codicil  thereto  in  1898.  Its  provisions  in  favour  of  his  children 
were  substantially  as  follows : — He  gave  his  eldest  son  a  life 
estate  in  a  property  known  as  Paradise  Faiin,  with  remainder 
to  his  children.  He  devised  certain  lands  in  the  counties  of 
Bourke  and  Grant  to  his  trustees,  to  be  sold,  the  proceeds  to 
be  divided  between  his  children  fifteen  years  after  his  death,  or 
when  bis  youngest  child  came  of  age.  The  trustees  might,  at 
their  discretion,  allot  shares  instead  of  selling.  Both  sons  and 
daughters  took  absolute  interests.  The  residue  of  his  estate  he 
directed  to  be  divided  between  his  children,  but  his  daughteis  were 
to  take  inalienable  life  interests,  with  remainders  to  their  children. 
At  his  death  Paradise  Farm  was  valued  at  about  6348i.,  the 
Bourke  and  Grant  lands  at  46,631i.,  and  the  residue  at  about 
29,600i.  Debts  and  the  widow's  annuity  were  first  charges  on 
the  residue,  so  that  the  children's  interest  in  it  is  little  or  nothing. 
In  1901,  the  Government  purchased* from  the  testator  lands  which 
formed  part  of  an  estate  known  as  Eurack  (no  part  of  the  Grant 
and  Bourke  lands),  for  about  17,000/.  The  unsold  part  of 
Eurack  was  worth  about  the  same  amount.  After  the  sale,  the 
testator,  in  consideration  of  natural  love  and  affection,  conveyed 
and  transferred  the  unsold  part  of  Eurack  to  his  eldest  son,  and 
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a'BECKETT,  J.  gave  him  live  stock  and  plant  to  be  used  with  it  to  the  value 

1903  of  about  lOOOi.     On  the  26th  of  March  1902,  the  testator,  by 

/„^g  deed  of  that  date,  expressed  to  be  in  consideration  of  his  affection 

Chibnside.      for  his  five  daughters,  transferred  inscribed  stock  to  the  amount 

of   17,500i.   to    trustees,   giving  his   daughters    protected    life 

interests,  with  remainders  to  their  children,  not  in  the  same 

words  but  practically  in  the  same  way  as  that  in   which  their 

shares  in  the  residuary  estate  had  been  given. 

The  questions  I  have  to  consider  are,  whether  all  or  any 
of  these  gifts  to  the  eldest  son  and  the  daughters  in  their  father's 
lifetime  impose  upon  them  any  obligation  to  bring  their  value 
into  account  in  taking  their  shares  under  the  will.  It  is  not  sug- 
gested that  the  testator  contemplated  such  a  result.  He  knew 
how  his  children  stood  under  his  will,  and  that  when  he  gave  a 
large  estate  and  a  large  sum  of  money  in  his  lifetime  to  some  of 
his  children  it  left  less  for  his  will  to  divide  between  all  after 
his  death.  He  had  a  right  to  prefer  in  this  manner,  and 
may  have  had  excellent  reasons  for  doing  so.  The  CJourt 
is  not  asked  to  disturb  this  preference  in  furtherance  of 
any  actual  intention  supposed  to  have  existed  in  fact,  but  of  a 
constructive  intention,  presumed  by  law,  when  certain  conditions 
concur  and  bring  into  operation  the  rule  against  double  portions. 
As  Sir  John  Romilly  said  in  Bavenscroft  v.  Jones  (k) : — "  Equity, 
with  a  view  to  carrying  out  equality,  insists  on  making  shares 
equal  as  far  as  possible,  although  it  may  not  appear  that  the 
testator  intended  it,  and  although  there  is  no  evidence  on  the 
subject."  The  same  Judge,  in  a  subsequent  case,  said  of  this 
rule : — "  It  is  technical,  and  not  to  be  extended.  It  more  often 
defeats  the  intention  than  gives  effect  to  it."  Lord  Eldon 
described  it  as  a  "  sort  of  artificial  rule,  in  the  application  of 
which  legitimate  children  have  been  very  harshly  treated,  upon 
an  artificial  notion  that  the  father  is  paying  a  debt  of  nature." 
In  our  own  time.  Lord  Justice  Lindley,  in  answering  an  obser- 
vation in  argument  that  the  doctrine  had  been  treated  with 
disfavour,  observed : — "  We  should  not,  perhaps,  invent  it  in 
these  days,  but  we  have  inherited  it : "  In  re  Lacon  (I),  What- 
ever may  have  been  said  of  the  doctrine,  it  is  part  of  our  law, 
(k)     32  Beav.,  at  p.  671.  (I)     [1891]  2  Cb.  482. 
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and  I  must  apply  it  so  far  as  I  am  able  to  the  case  now  before  a'BECKETT,  J. 
me,  being  careful  to  observe  Lord  Justice  Bowens  precaution  1903 

"not  to  introduce  any  subtle  or  frivolous  distinction  in  dealing  ^7* 
with  the  rule,"  and  being  also  careful  not  to  extend  it.  One  of  Chirnsidk, 
iU  attendant  dangers  is  that  it  allows  parol  evidence  to  be  given 
of  what  a  testator  said  as  to  gifts  in  question.  Thousands  of 
pounds  may  depend  upon  the  turn  given  to  a  casual  observation. 
Unscrapalous  persons,  making  affidavits  as  to  what  a  dead  man 
said,  might  with  impunity  distort,  suppress,  or  invent.  I  have 
affidavits  now  before  me  as  to  statements  by  the  testator  which 
I  accept  without  doubt  as  entirely  trustworthy.  They  do  not 
appear  to  assist  either  side.     Neither  side  relied  upon  them. 

Coming  now  to  apply  the  law  to  the  facts  before  me,  I  have 
reached  some  conclusions  without  any  difficuly.  I  hold  that  the 
gifts  to  the  children  of  shares  in  the  Bourke  and  Grant  lands 
may  be  regarded  as  portions  within  the  rule ;  that  the  gifts  of 
shares  in  the  residue  may  be  so  regarded  ;  that  the  gifts  of 
shares  in  the  17,500Z.  to  the  five  daughters  may  also  be  so  re- 
garded, and  that  the  settlement  of  these  shares  would  not 
necessarily  prevent  them  from  adeeming  absolute  interests.  As 
to  the  conveyance  of  Eurack  lands,  the  advantages  conferred  on 
the  donee  were  of  such  a  kind  as  to  constitute  a  portion  so  far 
as  land  can  constitute  a  portion  upon  which  the  rule  will  operate. 
A  conveyance  of  land  may  be  an  advancement  under  the  Statute 
of  Distributions — see  National  Trustees  v.  Ward  (m)  —but  the 
Statute  expressly  refers  to  a  child  having  "  an  estate  by  settle- 
ment" and  having  "land  by  settlement,"  so  that  cases  on  the 
StaXvAe  of  Distributions  are  no  authorities  upon  the  point  I  am 
now  considering.  I  shall  hereafter  state  my  reasons  for  holding 
that  the  Eurack  lands  are  not  a  portion  within  the  rule.  The 
live  stock  and  chattels  I  hold  not  to  be  a  portion ;  they  were 
comparatively  trifling  gifts,  incidental  to  the  gift  of  Eurack.  If 
the  value  of  Eurack  were  to  be  brought  into  account,  their  value 
niight  perhaps  be  added  to  it,  but  alone  they  do  not  constitute  a 
portion. 

It  has  been  contended,  on  behalf  of  the  children  who  have 
>K>t  benefited  by  the  gifts  inter  vivos,  that  the  value  of  Eurack, 
{m)   21  V.L.R.  519. 
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a'BECKETT,  J.  as  well  as  the  shares  in  the  settled  17,500Z.,  should  be  brought 
1903  into  hotchpot,  or  otherwise   accounted   for  as   a  condition  to 

^~g  participating  in  the  division  of  the  Grant  and  Bourke  lands  and 
CHiRNsrDR.  Qf  f^j^Q  residue.  As  to  the  Eurack  lands,  it  is  to  be  remembered 
that  one  of  the  conditions  to  ademption  is  that  the  legacy  and 
the  gift  which  adeems  it  must  be  ejv^dem  generis.  Bowen,  L. J., 
says  in  Lacon's  Case — "  When  there  is  a  substantial  and 
material  difference  between  the  gifts  inter  vivos  and  the  gifts 
under  the  will,  the  Courts  have  abstained  from  treating  the 
former  as  an  advancement."  Considerable  latitude  has  prevailed 
in  applying  the  ejimdem  generis  rule,  and  things  not  apparently 
near  akin  have  been  considered  near  enough  for  the  rule  to 
apply.  But  land  and  money  have  never  been  treated  as  so 
assimilated.  There  is  distinct  authority  against  it.  In  Bdlasis 
V.  Uthwait  (n)  it  is  laid  down  that  the  thing  given  in 
satisfaction  must  be  of  the  same  nature  as  the  thing  in  lieu  of 
which  it  is  given ;  land  is  not  to  be  taken  in  satisfaction  for 
money  nor  money  for  land.  In  Grave  v.  Earl  of  Salisbury  (a), 
the  ejusdem  generis  requirement  is  insisted  on  as  excluding  land. 
It  is  true  that  these  were  cases  of  satisfaction  of  a  portion  by  a 
legacy,  not  of  double  portions,  but  for  the  present  purpose  I 
think  the  same  principle  must  govern.  In  Berkton  v.  Barton  (p), 
where  the  rule  as  to  double  portions  was  applied  to  a  residue, 
Lord  Romilly  applied  it  expressly  on  the  authority  of  Thynne 
V.  Earl  of  Glengall  (q),  which  was  a  case  of  satisfaction  of 
portion  by  legacy.  Similar  reference  to  Thynne's  Case,  as  an 
authority  in  cases  of  double  portions,  recognizing  the  analogy 
between  those  cases  and  cases  of  satisfaction  of  a  covenant  by 
bequest,  will  be  found  in  Montefiore  v.  Guedalla  (r).  The  cases 
of  Davis  v.  Boucher  («),  overruled  on  another  point,  decides  that 
any  advance  by  gift  of  land  will  not  cause  ademption.  I  have 
been  referred  to  a  case  of  In  re  Jaques  (t),  in  which  advances 
for  the  purchase  of  land  were  held  to  be  no  ademption. 
It  may  decide  the  point  to  be  considered  here  as  I  decide  it,  but 

(fi)  1  Atk.  427.  (r)  [1859]  1  De  G.F.  &  J.,  at  p.  101. 

(0)  [1785]  1  Bro.  C.C.  426.  («)  3  Y.  &  C.  397. 

(p)  [1859]  27  Beav.  106.  (/)  [1902]  W.N.  228 

(7)  [1848J  2  H.L  C.  131. 
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from  the  short  note  the  ground  of  decision  is  not  clear.     Apart  a'BECKETT,  J. 
from  authority,  so  many  important  distinctions  exist  between  a  1903 

gift  of  a  sum  of  money  and  a  gift  of  land  that  I  think  it  would  /~ 

be  a  decided  extension  of  the  rule  to  apply  it  to  land.  Chirnside. 

I  now  come  to  the  gift  of  inscribed  stock,  which  presents  far 
more  difficulty.  As  to  this,  we  must  look  at  the  will  to  see  what 
gift  in  the  will  the  gift  of  the  inscribed  stock  may  fairly  be  held 
to  adeem.  The  will  has  two  gifts,  two  portions.  Are  both,  or  is 
one,  and  which  one,  to  be  adeemed  ?  The  Bourke  and  Grant 
lands  portion  differs  widely  from  the  residue  portion.  The  first 
is,  as  to  its  subject,  certain  specified  lands.  These  lands  may  be 
actually  divided  between  the  beneficiaries,  instead  of  being  sold. 
The  beneficiaries  might  be  called  devisees  rather  than  legatees. 
If  so  regarded,  they  would  not  be  within  the  rule,  but  I  will 
treat  them  as  legatees.  Then,  as  to  the  way  in  which  the  gift  is 
to  be  enjoyed,  the  daughters  take  absolute  interests  in  the  Bourke 
and  Grant  lands  portion.  As  to  the  residue  portion,  not  only 
does  it  differ  in  being  a  share  of  an  unascertained  mixed  product 
of  real  and  personal  estate,  but  in  the  mode  of  enjoyment  being 
ratrieted  to  inalienable  life  interests  to  the  daughters,  with 
mnainders  to  their  children.  When  I  asked  which  of  these  two 
widely  different  portions  should  be  considered  as  adeemed, 
omnsel  for  the  younger  sons  answered  that  the  two  gifts  in  the 
will  should  be  amalgamated,  and  the  product  of  the  two  should 
be  treated  as  the  one  portion  of  which  the  gift  of  inscribed  stock 
was  a  pro  tanto  ademption.  The  residue  is  worth  little.  Counsel 
worked  out  his  scheme  thus: — When  the  daughters'  shares  in 
the  Bourke  and  Grant  lands  are  to  be  given,  the  trustees  must 
deduct  from  them  what  the  daughters  have  received  in  inscribed 
stock.  Those  deductions  will  form  a  fund  to  augment  the  residue 
divisible  in  equal  shares  between  the  ten  children.  This  is 
ingenious^  and  reasonable  if  the  rule  against  double  portions  is  to 
bave  its  restrictions  relaxed  and  its  aim  of  equality  attained 
without  any  strict  regard  to  the  character  of  the  presumptions 
on  which  it  is  founded. 

Speaking  generally,  the  law  says — "You  find  a  father  giving 
something  by  his  will ;  you  find  him  afterwards  giving  some- 
thing of  the  same  kind  to  the  same  child  inter  vivos.     You  are 
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A*BECKETT,  J.  therefore  to  conclude  that  he  is  giving  in  advance  some  part  of 
1903  that  which  would  otherwise  have  reached  the  donee  through  the 

/^  will.     A  prospective  gift  is  anticipated.     If  the  things  given  are 

Chirnside.  essentially  different,  there  is  no  ademption."  I  think  that  it 
would  be  an  unwarrantable  extension  of  the  rule  to  treat  as  one 
portion  two  such  dissimilar  gifts  as  the  share  in  Bourke  and  Grant 
lands  and  the  share  in  the  residue,  and  to  say,  as  to  the  gift  of 
inscribed  stock,  that  it  was  an  advancement  of  part  of  the 
portion  constituted  by  the  amalgamation  of  a  share  in  the  lands 
with  a  share  in  the  residue.  This  would  be  straining  the  legal 
presumption.  It  is  artificial  in  its  simplest  form,  but  presumes 
a  conceivable  intention.  On  the  other  hand,  an  intention  to 
advance  a  mixed  amount  partly  in  respect  of  ascertained  lands 
and  partly  in  respect  of  an  unascertained  residue,  partly  in  respect 
of  an  absolute  interest  and  partly  in  respect  of  a  settled  share, 
with  no  standard  by  which  to  fix  the  proportions  of  deduction  as 
between  the  two  gifts,  is  to  me  an  inconceivable  intention.  Once 
arrive  at  the  position  that,  on  the  question  of  advancement,  you 
have  to  say  which  gift  in  the  will  is  anticipated,  the  similarity  of 
the  trusts  of  the  residue  with  the  trusts  of  the  inscribed  stock, 
and  the  fact  that  the  inscribed  stock  was  the  proceeds  of  sale  of 
what  formed  part  of  the  residue,  conclusively  show  that  the 
advancement  is  to  be  taken  as  an  advancement  in  respect  of  the 
residue. 

In  Montefiore  v.  Ouedalla  (u),  Haim  Guedalla  was  entitled, 
under  his  father's  will,  to  a  legacy  of  3000i.,  and  also  to  one- 
third  of  the  residue,  which  was  given  upon  trust  for  the  benefit 
of  him  and  his  children.  After  the  date  of  the  will,  on  the  son's 
marriage,  the  father  transferred  to  trustees  2000i.  bank  annuities, 
which  were  settled  upon  certain  trusts  for  the  son,  his  wife  and 
children.  A  question  arose  as  to  whether  this  gift  of  2000Z. 
bank  annuities  should  be  treated  as  an  ademption  of  the  3000^. 
legacy,  or  of  the  share  in  the  residue.  Campbell,  L.C.,  said  : — 
"  The  trusts  respecting  the  2000f.  advanced  on  marriage  are  not 
exactly  the  same  as  the  trust  respecting  his  one-third  of  the 
residue,  but  they  do  not  by  any  means  vary  so  far  as  to  prevent 
ademption.  There  remains  the  question  whether  the  ademption 
(u)    IDeG.  F.  &J.,  p.  93. 
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shall  be  from  the  residue  or  from  the  legacy  of  SOOOl.     Instead  ^BECKETT,  J. 

of  ademption,  it  should  more  properly  be  called  substitution  of  i903 

an  advance  by  the  testator  in  his  lifetime,  instead  of  payment  J^^ 

by  his  executors.     Then  for  what  shall  the  advance  on  Haim's      Chibnsidb. 

marriage  be  considered  as  substituted  pro  tanto  ?     I  say  that 

which   it   most   nearly   resembles.     But   the   advance  and    the 

residue  were  almost  homogeneous,  the  trusts  being  substantially 

the  same  for  the  benefit  of  Haim   and   his  children.     On  the 

contrary,  the  legacy  of  3000Z.  was  an  absolute  gift  to   Haim^ 

which  he  was  to  receive  for  his  own  exclusive  benefit."     Turner, 

LJ.,  says  : — "  There  being  then  in  this  case  two  funds,  either  of 

which   may  be  taken  to  have  been  adeemed  by  the  settlement, 

the  remaining  question  is  on  which  of  these  funds  the  ademption 

is  to  take  eflFect."     He  agrees  with  the  Lord  Chancellor,  guided 

partly  by  the  provisions  of  the  will  as  to  other  advances  being 

deducted  from  residue,  but  also  by  what  he  describes  as  "  the 

proximate  correspondence  between  the  trusts  of  the  settlement 

and  the  trusts  declared  by  the  will  of  the  share  of  the  residue." 

This  authority  supports  the  view  I  have  taken,  that  if  the 
gift  of  the  inscribed  stock  raises  a  case  for  ademption,  as  I  hold 
it  to  do,  the  ademption  can  only  take  place  with  respect  to  the 
shares  in  the  residue.  According  to  the  statements  before  me 
as  to  the  value  of  the  residue,  there  will  be  so  little  to  divide 
that  the  shares  in  the  inscribed  stock  will  probably  never  be 
brought  into  hotchpot,  and  the  four  younger  sons  will  not 
benefit  by  the  rule  against  double  portions. 

I  answer  the  questions  asked  by  the  summons  as  follows  : — 

1.  No.  (It  has  not  been  seriously  contended  that  a  devise 
of  one  estate  can  be  affected  by  the  conveyance  to  the  devisee  of 
another  estate  by  the  testator  in  his  lifetime.) 

2.  Neither  by  (a)  nor  by  (6). 

3.  None  of  the  daughters  of  the  testator  will  be  entitled  to 
share  in  the  residuary  real  and  personal  estate  of  the  testator 
without  bringing  her  share  under  the  settlement  into  hotchpot. 
No  similar  obligation  attaches  to  R  B.  Chirnside  with  respect 
to  the  Eurack  estate  and  chattels. 

As  to  costs,  I  direct  those  of  all  parties  to  be  taxed  as 
between  solicitor  and  client.  It  would  be  unfair  to  the  widow, 
VoL29,  V.L.R  B 
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A'BECKBTT,  J.  the  person  having  the  first  charge  on  the  residue,  to  diminish 
1903  her  fund  by  paying  out  of  it  the  costs  of  litigation  from  which 

^J7e  ^^^  could  have  derived  no  benefit.     I  direct  the  trustees  to  retain 

and  pay  them  out  of  the  accumulated  or  current  rents  of  the 
Bourke  and  Grant  lands.     Liberty  to  apply. 


Chirnside. 


Solicitor  for  the  plaintifia  :  Evimerton. 
Solicitor  for  R.  B.  Chimside :  Hamer. 
Solicitor  for  M.  M.  U.  Chimside :  Sumner  Martin. 
Solicitors  for  P.  N.  Chimside :  Dobson  Jk  Weigall. 


J.  M. 


HOOD,  J. 

1903 
May  6. 


TURNER  V.  SYKES. 

Vegetation  Di8ea9e8  Act  1896  {No,  1432),  88.  2,  17^  Vegetation  Diseases  Act  I90i 
{No.  1773),  88.  2,  S— Exposing  for  sale  diseased  vegetabUe — Inspector  appointed 
to  **  carry  into  effect  the  provisions  of  the  Act'' — AxUhority  to  prosecute— 
Informer— Right  to  prosecute  Jor  an  offence  against  an  Act  for  public  protection 
— "Disease"  unthifi  meaning  of  Vegetation  Diseases  Acts— Proclamaiion  in 
Government  Gazette  ofSrd  December  1902 — Validity  of  proclamation, 

SemUe^  an  inspector  appointed  under  sec.  17  of  the  Vegetation  Diseases  Ad 
1896  to  *' carry  into  effect  the  provisions  of  this  Act"  is  thereby  empowered  to 
prosecute  offenders  against  that  Act  or  the  Act  No.  1773  amending  it. 

The  said  Acts  being  for  the  protection  of  the  public  at  large,  any  person  may 
prosecute  for  an  offence  against  them. 

Sargood  v.  VeaU  ([1891]  17  V.L.R.  660)  applied. 

In  pursuance  of  the  powers  conferred  on  the  Governor  in  Council  by  the 
Vegetation  Diseases  Act  1896  to  proclaim  any  disease  to  be  a  disease  under  the 
Act,  a  proclamation  of  3rd  December  1902  was  issued  declaring  "  every  abnormal 
condition  of  or  in  any  tree  plant  or  vegetable  ....  whether  consisting  of 
the  presence  of  or  caused  by  or  due  to  the  operations  development  growth  or 
decay  of  any  Insect,"  etc.,  to  be  a  disease. 

Heldy  that  the  proclamation,  though  if  read  literally  it  might  be  uUra  viress 
was  to  be  construed  in  connection  with  the  Act,  and  was  valid. 

Order  to  Review. 

The  defendant,  Charles  Sykes,  was  charged,  on  t&e  informa- 
tion of  James  Godden  Turner,  an  inspector  under  the  Vegetation 
Diseases  Act  1896,  with  "  exposing  for  sale  diseased  vegetable.s 
to  wit  pears  contrary  to  the  provisions  of  the  Acts  in  that  case 
made  and  provided."  The  information  came  on  for  hearing 
before  the  Court  of  Petty  Sessions  at  South  Melbourne,  when 
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evidence  was  given  for  the  prosecution  that  a  large  percentage 
of  a  case  of  pears  exposed  for  sale  by  the  defendant  had  been 
attacked  by  the  codlin  moth.  No  evidence  was  called  on  behalf 
of  the  defendant.  The  information  was  dismissed,  on  the  ground 
that  "  there  had  been  no  disease  declared  by  the  Governor  in 
Coancil  under  the  Vegetation  Diaeaaea  Acts" 

The  proclamation  of  3rd  December  1902,  referred  to  in  argu- 
ment, sufficiently  appears  in  the  judgment  of  Hood,  J.  (infra). 

Gussen  for  the  informant  to  move  the  order  absolute. 


HOOD,  J. 
1903 

TUBNSB 
V. 

Stkbs. 


McCay  for  the  defendant  to  show  cause — (1.)  The  informant 
had  no  authority  to  lay  the  information.  The  V^etation 
Diseases  Act  1896  (No.  1432)  gives  no  such  authority,  probably 
for  the  reason  that  the  Act  related  merely  to  the  growing  and 
importation  of  vegetables,  etc.  Cf,  sees.  7,  9,  13  (/),  and  17,  and 
the  Government  Oazette  of  25th  September  1896,  at  p.  3981, 
where  the  duties  of  inspectors  are  set  out.  The  Vegetation 
diseases  Act  1901  (No.  1773)  extended  the  provisions  of  both 
Acts  to  the  selling  of  vegetables,  etc.,  but  no  extension  of  the 
inspectors'  duties  was  made.  An  inspector,  therefore,  has  merely 
such  authority  as  he  would  have  at  common  law.  Sec.  3  of  the 
Act  No.  1773,  under  which  the  information  was  laid,  provides 
for  a  pecuniary  penalty  only.  In  order  to  maintain  his 
prosecution  the  informant  must  have  a  pecuniary  interest  in 
the  penalty :  See  Bradlaugh  v.  Clarke  (a) ;  Regina  v.  Panton, 
Ex  parte  Schuh  (6) ;  and  Boyce  v.  0*Hehir  (c).  The  informant 
has  no  such  interest. 

[Cussen  referred  to  Crampton  v.  Buller  (d)  and  Sargood  v. 
Veale  {e),  where  it  was  held  that  "  an  information  for  an  offence 
against  an  enactment  for  the  benefit  of  the  public  at  large  may 
in  general  be  laid  by  anyone  independently  of  any  authority 
from  the  party  or  parties  to  whom  the  penalties  to  be  recovered 
are  to  be  awarded  by  law."] 

(2.)  Sec.  3  of  the  Act  No.  1432  defines  "disease"  to  mean 
"any  disease  afiecting  trees  etc.  and  which  the  Governor  in 


(a)    [1883]  8  A.C.  354,  358. 
(6)    [1888]  14  V.L.R.  529. 
(c)     14V.L.R.532. 


id)    [1897]  22  V.L.R.  663. 
(6)     [1891]  17V.L.R.  660. 
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CJouncil  may  ....  by  proclamation  ....  declare 
to  be  a  disease  ....  and  whether  or  not  caused  by  or 
consisting  of  the  presence  of  inj^ects  or  fungus."  It  has  been 
held  that,  in  addition  to  being  a  disease  in  fact,  it  must  be  pro- 
claimed a  disease :  Cock  v.  Laacellea  (unreported),  per  Williams,  J., 
13th  August  1902.  Similarly  in  the  case  of  an  "  insect."  The 
codlin  moth  has  been  proclaimed  an  insect:  See  Oovemment 
Oazette,  4th  June  1902,  p.  1984.  The  proclamation  of  3rd 
December  1902  is  ultra  vires,  in  that  it  includes  things  which 
are  not  diseases  within  the  meaning  of  the  Act.  It  is  therefore 
wholly  invalid. 


Cu88en  in  reply  was  stopped  as  to  the  first  point. 

(2)  The  proclamation  of  3rd  December  1902  should  be 
construed  by  reference  to  the  Act  under  which  it  is  made, 
and  therefore  as  dealing  only  with  diseases  under  that  Act. 
To  that  extent  it  is  perfectly  valid.  If  possible  the  Court  will 
always  uphold  proclamations,  etc.,  and  not  declare  them  void: 
See  Lumley  on  By-Laws,  p.  268. 

Hood,  J.  With  regard  to  the  first  point  raised,  namely, 
"  that  the  informant  had  no  authority  to  lay  the  information," 
even  apart  from  the  decision  in  Sargood  v.  Veale  (/)  I  should 
be  inclined  to  say  that  the  inspector  had  the  right  to  prosecute. 
He  is  to  be  appointed,  according  to  sec.  17  of  the  Vegetation 
Diseases  Act  1896,  "  for  carrying  into  effect  the  provisions  of 
this  Act."  If  he  is  to  be  appointed  for  those  purposes,  one  of 
them  would  be  to  prosecute  offenders  against  the  Act.  He  is 
therefore  entitled  to  prosecute. 

Apart  from  that,  it  is  clear  that  the  Vegetation  Diseases  Act 
1896,  and  the  Act  No,  1773  amending  it,  are  for  the  protection 
of  the  public,  and  the  offence  alleged  is  an  offence  against  the 
public ;  and  therefore,  on  the  authority  of  Sargood  v.  Veale  (g), 
any  person  may  prosecute. 

On  the  second  point,  I  think  that  the  magistrates  were 
wrong  in  their  decision  with  regard  to  it.  The  point  is 
(/)    17  V.L.R,  6«0.  (p)     17  V.L.R,  660. 
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as  to  the  effect  of  the  proclamation  of  the  Governor  in 
Council  of  3rd  December  1902.  The  Governor  in  Council  has 
power  under  the  Vegetation  Diseases  Act  1896  to  proclaim  any 
disease  to  be  a  disease  under  the  Act.  What  he  has  done  is 
to  declare  that  "  every  abnormal  condition  of  or  in  any  tree  or 
plant  or  vegetable  ....  whether  consisting  of  the 
presence  of  or  caused  by  or  due  to  the  operations  development 
growth  or  decay  of  any  insect  or  fungus  at  any  time  heretofore 
proclaimed  "  shall  be  a  disease  within  the  meaning  of  and  for 
the  purposes  of  the  Acts.  Reading  those  words  literally, 
coun.sel  is  right  on  this  point.  They  would  include  abnormal 
conditions  which  are  not  diseases.  But  I  think  that  this 
document,  like  every  other  such  document,  is  to  be  construed 
in  connection  with  the  subject-matter  of  the  Act  to  which  it 
relates,  and  is  also,  if  possible,  to  be  construed  so  as  to  make  it 
prevail.  That  can  easily  be  done  in  this  case  by  reading  the 
words  as  "  e^fery  abnormal  condition  which  is  a  disease,"  which 
would  make  the  proclamation  perfectly  valid. 

As  to  the  third  point  raised,  all  that  it  is  necessary  to  say 
about  it  is  that  there  is  evidence  upon  which  the  justices  might 
kave  convicted  ^if  they  had  thought  fit.  The  defendant,  how- 
ever, has  a  right  to  answer  that  evidence,  and  the  matter  will 
therefore  be  remitted.  The  defendant  will  have  to  pay  the 
costs  of  the  order  to  review. 


HOOD,  J. 

1903 
Turner 
Stkes. 


Order  absolute,  with  costs.     Case  remitted. 

Solicitor  for  the  informant :  Guinness,  Crown  Solicitor. 
Solicitors  for  the  defendant :  McCay  &  Thwaites, 

H.  I.  c. 
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F.C.  REX  V.  MACKNEY. 

1903  Criminal  law—Cnmes  Act  1891   {No.    1231),  «.    n—Ahdudion    toith  inUtU  to 

February  6,  10.       unlawfully  and  camaUy  know — Materiality  of  girl*8  wUUngnesa^Mi^irection. 

The  prisoner  was  presented  under  sec.  17  of  the  Chrimea  Act  1891  for  unlaw- 
fully taking  a  girl  under  the  age  of  eighteen  years  out  of  the  possession  and 
against  the  will  of  her  mother,  with  intent  that  she  should  be  unlawfully  and 
carnally  known  by  him. 

The  presiding  Judge  directed  the  jary  "  that  the  girl's  willingness  to  go  with 
the  accused  was  immaterial,  and  that  the  section  was  meant  to  preserve  the 
parents'  control  over  a  girl  who  was  still  under  their  control,  whatever  the  girl's 
disposition  was,"  and  reserved  the  question  whether  his  direction  was  right. 

Held,  that  the  direction  was  insufficient,  and  new  trial  ordered. 

Reg.  V.  Biswell  ([1847]  2  Cox  C.C.  279)  and  Seg.  v.  Mankleton  ([1853]  Dearsley 
C.C.  159)  disapproved  of. 

Beg.  T.  Henkers  ([1886]  16  Cox  C.C.  257)  and  Reg.  v.  Olifier  ([1866]  10  Cox 
C.C.  402)  approved  and  followed. 

Special  Case. 

This  was  a  special  case  on  points  reserved  for  tne  opinion  of 
the  Full  Court  by  Madden,  C.J. 

The  parts  of  the  case  material  to  this  report  were  as 
follow : — 

The  prisoner  was  charged  at  the  Central  Criminal  Court, 
December  sittings,  on  presentment,  with  unlawfully  taking  Kate 
Flynn,  a  girl  under  the  age  of  18  years,  to  wit  of  the  age  of  17 
years,  out  of  the  possession  and  against  the  will  of  her  mother, 
with  the  intent  that  she  the  said  Kate  Flynn  should  be  unlaw- 
fully and  carnally  known  by  him  the  said  Edward  Mackney. 
The  presentment  accompanies  this  case. 

The  charge  was  laid  under  sec.  17  of  the  Crimea  Act  (No. 
1231). 

The  jury  convicted  the  prisoner. 

The  evidence  showed  without  dispute — 

1.  That  prior  to  the  11th  October  1902  the  girl  Kate  Flynn, 
who  was  17  years  of  age  in  October  1902,  had  been  all  her  life 
and  was  at  the  date  first  mentioned  still  living  with  her  mother. 

2.  That  Kate  Flynn  was  employed  at  a  boot  factory  at  wages, 
and  that  she  gave  all  her  wages  to  her  mother,  who  allowed  her 
what  she  thought  fit  for  pocket  money. 

3.  That  the  prisoner,  who  was  a  married  man,  living  with  his 
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wife  at  Northcote,  was  a  friend  of  Mrs.  Flynn  and  her  family  F.C. 

and  that  they  visited  one  another's  houses,  and  that  Kate  Flynn  1903 

used  to  go  as  a  visitor  to  the  prisoner's  house,  and  the  prisoner  ^^ 

was  accustomed  to  see  her  home.  «. 

4.  That  in  the  course  of  these  opportunities  the  prisoner  had 
seduced  Kate  Flynn  before  the  11th  October  1902,  and  they 
were  accustomed  to  have  frequent  sexual  intercourse  while 
abroad  together. 

5.  That  the  prisoner  had  made  several  arrangements  with 
Kate  Flynn  that  he  and  she  should  go  away  together,  but  the 
doing  so  was  put  off  by  the  girl ;  but,  in  particular,  an  arrange- 
ment was  made  between  them  that  they  should  go  away  on  the 
afternoon  of  the  11th  October. 

6.  That  on  that  day,  at  a  little  before  noon,  the  prisoner  called 
at  the  factory  where  Kate  Flynn  was  employed,  and  sent  her  a 
message  as  from  her  mother.  That  she  went  down  expecting  to 
see  her  mother,  and  that  the  prisoner  "  bundled  her  "  into  a  cab 
which  he  had  there,  and  they  drove  in  it  to  a  dressmaker's,  where 
he  had  previously  ordered  a  dress  for  her,  which  dress  they 
obtained.  They  then  proceeded  to  some  baths,  which  Kate 
Flynn  said  she  could  not  identify,  and  there  changed  their  dress. 
They  then  lunched  together  at  some  place  which  the  girl  said  she 
did  not  know.  They  then  went  to  the  Queen's  Wharf  in  the 
cab,  and  the  prisoner  put  the  girl  on  the  steamer  for  Geelong. 
He  himself  stood  on  the  opposite  side  of  the  street  until  the 
boat  was  starting,  when  he  too  came  on  board  and  gave  the  girl 
a  wedding  ring,  and  they  left  in  the  steamer  for  Geelong. 

7.  That  they  arrived  at  Geelong,  and  went  in  a  cab  to  a 
boarding-house.  The  prisoner  there  asked  for  a  double  room 
"for  himself  and  his  wife,"  which  was  provided,  and  he  and 
Kate  Flynn  occupied  that  room  as  man  and  wife  thenceforward 
to  the  11th  November  1902,  with  the  intermission  of  only  one 
night,  when  the  prisoner  had  gone  to  Melbourne.  The  prisoner 
paid  for  the  fares  to  Geelong,  and  for  the  board  and  lodging  of 
himself  and  of  Kate  Flynn. 

8.  That  Mrs.  Flynn,  the  mother  of  Kate,  saw  the  prisoner  on 
^he  17th  October  at  his  own  house  at  Northcote,  and  reproached 
fiiffi  for  taking  the  girl  away,  and  asked  him  to  tell  her  where 
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F.C.  she  was.     Prisoner  refused,  saying  she  would  not  come.    Mrs. 

^^  Flynn  urged  him  to  tell  her  where  the  girl  was,  and  she  herself 

r~~  would  go  and. fetch  her.    The  prisoner  refused,  saying  that  if 

V.  the  mother  got  her  back  she  would  put  her  in  a  convent. 

The  mother  saw  the  prisoner  again  the  next  morning,  and 
again  urged  prisoner  to  fetch  the  girl  home.  He  refused,  and 
said — "  If  you  don't  keep  quiet,  you  will  never  see  her."  The 
girl  was  ultimately  discovered  by  the  police  at  Geelong  on  the 
11th  November,  and  was  arrested,  as  the  prisoner  was  too. 

9.  The  girl  asserted  that  she  had  never  intended  to  go  away 
with  the  prisoner,  though  she  had  promised  to  do  so ;  and  that 
he  succeeded  in  getting  her  away  by  bringing  her  downstairs  on 
the  11th  October  by  a  false  message,  and  then  bundling  her  into 
his  cab ;  and  that  she  did  not  know  where  he  had  taken  her 
after  he  had  got  the  dress  from  the  dressmaker  till  they  got  to 
the  Queen's  Wharf,  and  that  the  whole  removal,  transport,  and 
detention  of  her  was  against  her  will. 

In  my  opinion  the  whole  evidence  showed  that  the  scheme 
was  designed,  provided,  and  paid  for  by  the  prisoner,  who  was 
certainly  the  moving  spirit  of  it ;  but  that  the  girl  was  willing 
to  go  with  him,  and  that  she  might,  if  she  had  been  unwilling, 
have  got  away  and  returned  home ;  and  the  jury  added  to  their 
verdict  of  guilty  an  expression  of  opinion  that  "  the  girl  fully 
consented  to  go." 

Counsel  for  the  prisoner  asked  for  a  direction  on  two 
grounds — (1)  That  there  was  no  evidence  of  a  "  taking  of  the 
girl  out  of  the  possession  "  of  her  mother  within  the  meaning  of 
the  statute  ;  and  (2)  the  evidence  showed  that  the  prisoner  did 
not  take  the  girl  to  Geelong  "with  intent  to  unlawfully  and 
carnally  know  her  "  within  the  meaning  of  the  statute. 

Counsel  relied  for  his  first  point  on  the  apocryphal  words  of 
Baron  Bramwell,  alleged  by  counsel  in  Reg,  v.  Henkera  (a)  to 
have  been  used  by  that  learned  Judge,  and  on  the  decision  of  the 
Common  Sergeant  in  the  case  mentioned.  I  thought  that  Reg, 
V.  Bwwell  (b)  and  Reg.  v.  Mankleton  (c)  were  distinct  authorities 
against  the  point,  and  were  of  better  authority  than  Reg,  v. 

(a)    16  Cox  C.C.  257.  (6)    2  Cox  C.C.  279. 

(c)     Deanley  C.C.  159. 


Digitized  by  VjOOQIC 


Rex 

V. 

Mackney. 


V.L.R]  SUPREME  COURT:   VICTORIA.  25 

Henkers;  and  that  Beg.  v.  Jenkins  (d)  seemed  to  support  Reg.  F.C. 

V.  Biswell  ojkd  Beg.  v.  Mankleton,  and  disposed  of  the  second  J^ 

point  decided  by  Beg.  v.  Henkers. 

The  authority  of  Sir  James  Stephen,  too,  in  Stephen's 
Criminal  Law  (3rd  ed.),  p.  193,  as  to  the  meaning  of  the  words 
In  question  was,  I  thought,  important. 

I  refused  to  direct  the  jury,  and  I  left  the  case  to  them, 
but  as  counsel  was  urgent  that  I  should  state  a  case  for  the 
opinion  of  the  Court,  as  these  points  were  the  only  defence,  I 
consented  to  state  one,  though  feeling  that  the  difficulty,  if  any, 
was  very  slight.  I  told  the  jury  that  the  girl's  willingness  to  go 
with  the  prisoner  was  immaterial ;  that  the  section  was  meant  to 
preserve  the  parent's  control  over  a  girl  who  was  still  under 
their  control,  whatever  the  girl's  disposition  was. 

I  also  told  the  jury  that  there  was  evidence  from  which  they 
might  conclude  that  the  prisoner  took  the  girl  out  of  the  posses- 
sion of  her  mother,  and  against  her  will,  with  intent  to  carnally 
know  the  girl. 

The  question  for  the  Court  is,  was  I  right  in  my  direction  ? 

JOHN  MADDEN,  C.J. 

Isaacs,  K.C.  (with  him  Maocwell)  for  the  accused — To 
constitute  the  offence  described  in  sec.  17,  there  must  be  an 
intention,  not  merely  to  carnally  know,  but  to  unlawfully  and 
carnally  know.  Merely  to  carnally  know  a  girl  under  18  is 
not  an  unlawful  act.  To  carnally  know  a  person  within  the 
prohibited  degrees  of  affinity  is  to  unlawfully  and  carnally 
know  her.  If  the  offence  aimed  at  by  sec.  17  is  constituted  by 
merely  "  taking,  etc.,  with  intent  to  carnally  know,"  then  either 
no  meaning  is  given  to  the  word  "  unlawfully,"  or  the  Court 
would  be  holding  that  a  person  might  have  an  intention  to 
commit  a  crime,  where  if  he  carried  out  the  intention  he 
actually  has  the  crime  would  not  be  constituted.  In  any  case 
the  direction  of  the  Chief  Justice,  according  to  his  own 
statement  of  it,  is  quite  insufficient,  for  the  jury  might  have 
inferred  from  it  that  the  mere  fact  that  the  girl  went  away 
[d)    [1895]  21  V.L.R.  113. 
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with  the  prisoner  was  sufficient  to  convict  him  of  "  taking  her 
out  of  the  possession,  etc."  The  real  point  is  this — that  if  the 
prisoner  were  charged  with  the  substantive  offence — namely, 
that  of  unlawfully  carnally  knowing — he  must  have  been 
acquitted  even  if  he  had  carried  out  his  intent.  How  can  it 
be  contended  that  he  could  be  convicted  of  an  intent  to  do 
that  for  which,  if  he  had  actually  done  it,  he  could  not  have 
been  convicted  ? 

He  referred  to  Reg.  v.  Benkera  (e) ;  Reg.  v.  Olifier  (/) ;  Reg, 
V.  Jenkins  (g) ;  Hayes  v.  Stevenson  (h)  ;  Reg.  v.  Prince  (i) ; 
Reg.  V.  Rohb  (k) ;  Reg.  v.  Booth  (l). 


Oumer  for  the  Crown  was  heard  only  as  to  the  question 

whether  the  direction  was  right — Sec.  17  itself  brands  this  as  an 

unlawful  act,  though  it  does  not  fix  the  penalty  for  it. 

He  referred  to  Reg  v.  Blythe  (in). 

Cur.  adv.  vult. 

February  10.  WiLLiAMS,  J.,  read  the  judgment  of  the  Court  [Williams, 

HOLROYD,  and  HODGES,  JJ.] 


Williams,  J.  The  point  we  have  to  consider  in  this  case  is 
not  the  point  takeii  at  the  trial  by  counsel  for  the  prisoner,  that 
there  was  no  evidence  of  a  taking  of  the  girl  out  of  the 
possession  of  her  mother,  but  whether  the  Chief  Justice  rightly 
directed  the  jury  as  to  what  would  constitute  a  taking  of  the 
girl  by  the  prisoner  under  sec.  17  of  the  Act  1231.  Counsel 
apparently,  from  the  authorities  he  cited,  contended  that  the 
mere  fact  that  the  girl  went  away  with  the  prisoner  was  not 
sufficient,  per  se,  to  establish  a  taking  of  the  girl  out  of  the 
possession  of  her  mother  by  the  prisoner.  His  contention 
apparently  was  that  there  must  be  a  display  of  some  axjtivity  on 
the  prisoner's  part ;  that  he  must  have  done  something  by  way 
of  inducement  or  persuasion,  or  must  have  in  some  way 
conduced  to  the  girl's  leaving  her   home,  as  by  inducement. 


(e)  16  Cox  C.C.  267. 

(/)  10  CoxCC.  402. 

ig)  21  V.L.R.  113. 

{h)  [1861]  25  J.  P.  39. 


(i)  [1875]  L.  R.  2  C.  C.  R.  154,  at  p.  174. 

{k)  [1864]  4  F.  &  F.  59. 

(/)  [1872]  12  Cox  C.C.  231. 

(w)  1  Cox  C.C. 
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persuasion,    blandishment,    or    artifice.       The     Chief    Justice  F.C. 

evidently  did  not  agree  with  this  contention,  for  he  disregarded  ^^ 

the  authorities   cited,    and    decided    to    follow    certain    other  r — 

Kex 

authorities  which  were  in  conflict  with    those   cited.     This  is  v. 

shown  by  the   paragraph  in  the  special  case  which   states : —  

"  Counsel  relied  for  his  point  on  the  apocryphal  words  of  Baron  W'*^*^^^,  J. 
Bramwell,  alleged  by  counsel  in  Reg,  v.  Henkers  (n)  to  have 
been  used  by  that  learned  Judge,  and  on  the  decision  of  the 
Common  Sergeant  in  the  case  mentioned.  I  thought  that 
Regina  v.  Biswell  (o)  and  Regina  v.  Manklelon  (p)  were 
distinct  authorities  against  the  point,  and  were  of  better 
authority  than  Reg,  v.  Henkers,  and  that  Reg,  v.  Jenkins  (q) 
seemed  to  support  Reg.  v.  BiaweU  and  Reg,  v.  Mankleton," 

It  is  clear,  therefore,  that  in  directing  the  jury  as  to  what 
constituted  a  taking  away  under  the  Statute,  the  Chief  Justice 
followed  Reg.  v.  Biawell  and  Reg,  v.  Mankleton,  and  declined  to 
follow  the  law  upon  this  point  as  stated  in  Reg,  v.  Henkers. 
The  question,  therefore,  which  we  really  have  to  decide  is  this : 
Is  the  law  upon  this  point  as  stated  in  Reg,  v.  Henkers 
right,  or  the  law  as  stated  in  Reg,  v.  Biswell  ?  If  Reg,  v.  Henkers 
be  sound  law,  the  direction  of  the  Chief  Justice  was  wrong  ;  if 
Reg  V.  Biswell  be  sound,  the  decision  of  the  Chief  Justice  was 
right  It  is  not  correct  to  say  that  the  words  of  Baron 
Bramwell,  cited  in  Reg,  v.  Henkers,  are  apocryphal,  as  the 
report  of  Baron  Bramwell's  pronouncement  on  this  point  will 
be  found  in  Reg.  v.  Olifler  (r).  These  two  authorities — Reg,  v. 
Olifier  and  Reg.  v.  Henkers — are  later  in  date  than  Reg.  v. 
Biswell  and  Reg,  v.  Mankleton,  and  are  strongly  supported  by 
two  other  authorities  not  cited  before  the  Chief  Justice — Reg. 
V.  Robb  (s)  and  Reg.  v.  Booth  (t).  See  also  Archbold's  Criminal 
Practice  (22nd  ed.),  p.  860.  Therefore,  not  only  are  the  more 
recent  authorities  opposed  to  the  view  taken  by  the  Chief 
Justice,  but  those  authorities  numerically  outweigh  the  two 
followed  by  the  Chief  Justice,  and  are  approved  of  in  the  latest 

(n)  16  Cox  CO.,  p.  267.  (r)  10  Cox  C.C.  402. 

(0)  2  Cox  C.C.  279.  (»)  4  F.  &  F.,  p.  59. 

(p)  Dearaley  C.C.  159.  {t)  12  Cox  C.C,  p.  2.31. 

(?)  21  V.L.R.,  p.  113. 
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F.C.  editions  by  writers  upon   this  point.     We  think  that  the  law  is 

1903  correctly  stated  in  the  later  decisions,  and  that  Reg.  v.  Biswell 

~  and  Reg,  v.  ManHeton  are  bad  law.     Unfortunately  the  Chief 

V.  Justice  followed  these  two  authorities,  therefore  his  direction 

Itf ACKNK7 

'       was  not  correct,  and  there  must  be  a  new  trial.     It  will  be  noted 

ntUiaTns,  J.  |.jjg^|.  ^g  carefully  abstain  from  saying  that  there  was  not 
sufficient  evidence  to  support  the  conviction  had  the  jury  been 
properly  directed.  Referring  to  a  statement  contidned  in 
paragraph  9  of  the  special  case,  we  desire  to  add  that,  had  the 
Chief  Justice  directed  the  jury  that  if  in  their  opinion  the 
scheme  was  designed,  provided,  and  paid  for  by  the  prisoner,  and 
that  he  was  the  moving  spirit,  in  our  opinion  that  direction 
would  have  been  quite  right  and  in  accordance  with  the  later 
authorities,  and  had  the  jury  come  to  that  conclusion  the  girl's 
willingness  would  have  been  quite  immaterial. 

Conviction  quashed.     New  trial  ordered. 

Solicitor  for  prisoner :   Waoimian. 

Solicitor  for  the  Crown  :  Guinness,  Crown  Solicitor. 


F.C. 


REX  V.  PATRICK  CRAIG. 


1903  Criminal  law— Letter  demanding  money  with  menaces— BeoMmdbU  and  probable 

April  2.  cause— Opinion  and  belief  of  the  prisoner— Crimes  Act  1890  {No.  1079),  «.  113. 

The  words  "  without  any  reasonable  and  probable  cause  "  in  sec.  113  of  the 
Crimes  Act  1890  apply  to  the  demand  of  money,  etc. 

Beg  V.  Hamilton  ([1843]  1  C.  &  K.  212)  followed. 

To  entitle  a  prisoner  to  be  acquitted  on  a  charge,  under  sec.  113  of  the  Crimes 
Act  1890,  of  **  sending  a  letter  demanding  money  with  menaces  and  withoat 
any  reasonable  and  probable  cause,"  the  jury  should  find  that  there  was  in  their 
opinion  reasonable  and  probable  cause  for  the  demand,  and  that  the  prisoner 
honestly  believed  that  there  was  a  proper  demand. 

Reg.    V.  John  Chalmers  ( [1867]  10  Cox.  C.C.  450)  followed. 

Tfie  Queen  v.  Nathalie  Miard  ( [1844]  1  Cox.  C.C.  22)  not  followed. 

Case  Reserved  by  the  Court  of  General  Sessions. 
1.     Patrick  Craig  was  convicted  of  sending  to  his  father, 
William  Craig,   a  letter  demanding  money  with  menaces  and 
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without  any  reasonable  and  probable  cause,  under  sec.  113  of  p  q 

the  Crimes  Act  1890. 

2.  [The  letter  was  set  out.] 

3.  Patrick  Craig  is  45  years  of  age,  and  up  to  the  age  of 
23  years  had  made  advances  to  his  father  amounting  to  about         Craig. 

mi. 

4.  At  the  age  of  23  he  ceased  to  make  advances  to  his  father, 
and  left  his  father's  home,  and  was  then  on  good  terms  with  hii 
father. 

5.  On  one  occa.sion  subsequently,  but  more  than  20  years 
ago,  he,  when  he  was  said  to  be  ill,  wrote  to  his  father  from 
Adelaide  for  money,  and  his  father  sent  him  10/. 

6.  The  next  demand  he  made  for  money  is  contained  in  the 
letter  set  out  in  the  second  paragraph  of  this  case.  At  the  trial 
it  was  admitted  by  his  counsel  that  Patrick  Craig  wrote  that 
letter;  but  it  was  conten  led  that  he  had  "reasonable  and 
probable  cause  "  for  sending  the  letter  and  making  the  demands 
which  it  contained,  and  that,  if  the  jury  were  of  opinion  that 
the  prisoner  really  believed  that  he  had  a  good  claim  against 
his  father,  the  prisoner  was  entitled  to  an  acquittal,  no  matter 
how  unfounded  that  belief  might  be  in  the  opinion  of  the  jury. 

7.  The  jury  retired  to  consider  their  verdict,  and  after  a 
time  returned  into  Court  and  put  to  the  Court  the  following 
question,  which  they  had  reduced  into  writing : — 

"  If  the  jury  agree  that  the  accused  considered  he  had  a 

claim  for  money  against  his  father,  must  a  verdict  of 

not  guilty  be  brought  in  ?  " 

I  answered  "  No,"  and  told  the  jury  that  the  question  for  them 

npon  this  point  was  whether,  in  their  opinion,  and  not  in  the 

opinion  of  the  prisoner,  there  was    **  reasonable  and  probable 

cause  "  for  making  the  claim. 

The  jury  retired,  and  subsequently  brought  in  a  verdict  of 
guilty. 

Mr.  Horwitz  thereupon,  as  counsel  for  the  prisoner,  asked  me 
to  state  a  case  under  sec.  481  of  the  Cinmes  Act  1890  upon  this 
point. 

I  consented  to  postpone  judgment  until  this  question  should 
he  determined  by  the  Supreme  Court,  and  to  let  the  prisoner 
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F.C.  out  on  bail  in  the  manner  prescribed  by  the  48l8t  section  of  the 

19A3  CHmes  Act  1890. 

E.  B.  HAMILTON,  J.P, 

Chairman  of  the  Court  of  General  Sessions  at  Hamilton. 


Bbx 

V. 

Craig. 


Sanderson  for  the  prisoner — The  answer  of  the  learned 
Judge  was  wrong,  as  the  English  decisions  on  an  identical  section 
show.  JRegina  v.  Hamilton  (a)  shows  that  "  the  words  '  without 
reasonable  and  probable  cause  *  apply  to  the  money  demanded, 
and  not  to  the  accusation  threatened  to  be  made." 

[Per  Curiam.  We  do  not  think  there  is  any  doubt  upon  that 
point.] 

The  Queen  v.  Nathalie  Miard  (6)  shows  that  "  the  words 
'  reasonable  and  probable  cause '  must  be  taken  to  apply  to  the 
state  of  the  piisoner  s  mind  at  the  time  of  making  the  demand, 
and  the  jury  must  look  at  all  the  circumstances  for  the  purpose 
of  deciding  whether  at  that  time  the  prisoner  bond  fide  believed 
that  she  had  reasonable  cause."  If  the  jury  had  to  decide 
whether  in  their  opinion  there  was  reasonable  and  probable 
cause,  they  might  have  to  determine  questions  as  to  the  liability 
and  propriety  of  the  claim. 

Counsel  also  referred  to  Archbold*8  Ci-iminal  Practice  (22nd 
ed.),  p.  502. 

O'Hara  Wood  for  the  Crown — Miai^'s  Case  (c)  is  of  no 
authority.  It  is  not  very  clearly  reported,  and  the  evidence  on 
which  the  question  was  left  to  the  jury  is  not  stated.  Cf.  R^isseU 
on  Crimea  and  Misdemeanours  (6th  ed.),  vol.  iii.,  p.  716,  and 
Reg.  V.  John  Chalmers  (d),  in  which  the  charge  of  Kelly,  C.B., 
to  the  jury  was  wholly  at  variance  with  that  in  Miard's  Case  (e), 
and,  on  appeal,  the  conviction  was  affirmed. 

(He  was  stopped.) 

Williams,  J.,  delivered  the  judgment  of  the  Court 
[Williams,  a'Beckett,  and  Hodges,  JJ.]  We  think  that  the 
learned  Judge  answered  the  question  put  by  the  jury  correctly. 
The  jury  asked — "  If  the  jury  agree  that  the  accused  considered 


(a) 

I  C.  ft  K.  212. 

(rf)    lOCoxC.C.450. 

W 

1  Cox  C.C.  22. 

(e)     1  Cox  C.C.  22. 

(c) 

1  Cox  C.C.  22. 
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he  had  a  claim  for  money  against  his  father,  must  a  verdict  of  F.C. 

not  guilty  be  brought  in  ? "  and  he  answered  "  No  ;  you  must  [^ 

find  whether  in    your  opinion,  and  not  in  the  opinion  of  the 

prisoner,  there  was  *  reasonable  and  probable  cause '  for  making 

the  claim."     We  think  that  is  right.     Reading  the  section,  apart 

from  authority,  we  feel  perfectly  clear  that   it  is  right.     The     ^'^^"^^»  ^^ 

only  doubt  raised  is  by  the  case  of  The  Queen  w,  Nathalie  Miard  (f), 

where  Tindal,  C.J.,  appears  to  have  directed  the  jury  that  it  was 

sufficient  if  the  prisoner  truly  and  honestly  believed  that  she 

had  reasonable    and    probable    cause    for    the    demand.      He 

says  : — "This   is   the  view  which   I   recommend  you  to  take: 

Ask  yourselves  the  question  whether  this  demand  was  made  at 

a  time  when  the  party  making  it  really  and  honestly  believed 

that  she  had  good  and  probable  cause  for  so  doing."      But  there 

is  a  much  later  case,  Beg.  v.  John  Chalmers  (g),  in  which,  in  a 

charge  of  the  same  kind,  Kelly,  C.B.,  directed  the  jury  in  these 

words : — "  I  left  it  to  the  jury  to  consider  whether  the  meaning 

and  effect  of  those  letters  was  to  demand  a  sum  of  money  of  the 

prosecutor      ....     and  also  whether  there  was  any  reason- 

aUe  or  probable  cause  for  the  demand  of  the  money,  or  for  any 

of  the  charges  and  imputations  implied  in  the  letters."     He  left 

it  to  the  jury  in  the  broadest  possible  way — in  fact,  he  left  it 

exactly  in  the  words  of  the  section  as  to  whether  there  was  any 

reasonable  and  probable  cause  for  demanding  the  money.     It 

seems  to  us,  on  the  other  hand,  that  Tindal,  C.J.,  did  not  leave 

it  to  the  jury  in  the  words  of  the  section.     We  think  that  to 

entitle  a  prisoner  to  be  acquitted  on  a  charge  of  this  kind,  the 

jury  should  find  that  there  was,  in  their  opinion,  reasonable  and 

probable  cause  for  the  demand,  and  that  the  prisoner  honestly 

believed  that  there  was  a  proper  demand. 

Conviction  ajfflrTned. 

Solicitor  for  the  prosecution :  Guinness,  Crown  Solicitor. 

Solicitor  for  the  prisoner :  Horwitz. 

H.  I.  c. 

(/)    1  Cox  CO.  22.  ig)    10  Cox  C.C.  460. 
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F.C.  VINNICOMBE  v.  MacGREGOR. 

1902  Water — NoUurcd  flow  of  surface  water— Servitude  of  lower  land — Obetmction  of 

September  flow  of  water  by  owner  of  lower  land — Alteration  of  natural  features  of  land— 

10^'  Concentration  of  water  on  to  lower  land  —  Leave  and  licence  —  lAcentee  of 

April  Grown  lands,  power  of,  to  create  an  easement. 

2  28  29  30 
'     J *  The  owner  of  land  on  a  lower  level  has  no  right  to  obfltruct  the  natural  and 

accustomed  course  of  the  superabundant  water  flowing  from  and  out  of  a  well* 

defined  watercourse,  so  as  to  throw  such  waters  back  on  to  the  land  on  the 

higher  level,  to  the  damage  of  the  owner  of  such  higher  land. 

So  held  by  Williams  and  Hodoks,  JJ.  (a'Beokbtt,  J.,  dissenting). 

Per  Hodges,  J.  The  same  rule  is  applicable  where  the  flow  of  water  is 
ordinary  natural  surface  water. 

But  where  the  natural  features  of  the  land  have  been  so  altered  by  draiiiB 
constructed  by  a  municipal  authority,  and  drainage  and  other  work  done  by  or 
under  the  supervision  of  the  owner  of  the  land  on  the  higher  level,  or  by  his 
predecessor  in  title,  and  such  alteration  has  conceotrated  the  flow  of  water 
beyond  its  ordinary  natural  dimensions  on  to  the  lower  land,  the  owner  of  sach 
lower  land  may  protect  himself  by  damming  back  such  concentrated  flow  on  to 
the  higher  land. 

So  held  by  the  Full  Court  (Williams,  a'Beckett,  and  Hodges,  JJ.)»  reversing 
the  judgment  of  Madden,  C.J.  (28  V.L.R.  144). 

A  licensee  of  Crown  lauds  may  by  leave  and  licence  given  to  the  owner  of 
adjoining  land  exclude  himself  or  his  successor  in  title  from  claiming  a  right  to 
the  continuance  of  the  natural  flow  of  water  from  his  land  over  such  adjoinbg 
land. 

So  held  by  Williams  and  Hodges,  JJ.,  reversing  the  judgment  of  Madden, 
C.J.  ([1902]28  V.L.R.  144). 

Appeal  from  the  judgment  of  Madden,  C.J.  (a). 

This  W61S  an  appeal  from  the  judgment  of  Madden,  C.J.  The 
facts  are  set  out  in  the  former  report.  When  the  appeal  came 
on  for  argument,  it  was  suggested  by  the  Court  that  counsel 
should  first  argue  the  questions  of  law  apart  from  the  appeal 
upon  certain  questions  of  fact.  This  was  done,  and  judgment 
was  reserved  and  delivered  in  April  1903  upon  such  points  of 
law.  Subsequently  a  further  argument  took  place  upon 
questions  of  fact,  and  upon  the  application  of  the  principles  of 
law  defined  by  the  Full  Court  to  such  facts.  The  arguments 
fully  appear  from  the  judgments. 

Isaacs,  K,C,,  and  Cussen  for  the  appellant. 

Mitchell  (with  him  Bryant)  for  the  respondent, 
(a)    28  V.L.R.  144. 
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The  following  cases   were   referred  to  in  the  argument : —  F.O. 

Walker  v.   The    New    Mexico    Railway   Go.  (6);    Barclay  v.  j[^ 

Wilcox  (c);  Rex  v.  Trafford  (d);   Chasemore  v.  Richards  (e);  

Nield  V.  London  and  N.    W.  RaiLvxiy  Co,  (/);   Menziea  v.  v. 

Breadalbane  (g) ;  Smith  v.  Kenrick  (h) ;  Rylands  v.  Fletcher  (i) ; 
WiZson  V.  WaddeU  (k) ;  Ostrem  v.  SiZZ«  (/) ;  Baird  v.  William- 
son (m) ;  Lyons  v.  Winter  (n) ;  J5oa3  v.  Juftft  (o) ;  Bryant  v. 
Lefever  (p) ;  Jordeaon  v.  Sutton,  etc.,  Oas  Co,  (q) ;  Popplewell  v. 
Hodkinson  (r);  iicton  v.  Blundell  (a);  Rex  v.  Pagham  Com- 
mis^ionera  {t)\  Hurdman  v.  North-Eastern  Railway  Go,  (u); 
Bkkett  V.  Morria  (v) ;  Macowher  v.  Godfrey  (w) ;  Byrne  v. 
Minneapolis  Railway  Go,  (x) ;  Chicago  v.  Emmert  (y) ;  Mana- 
ford  V.  12o«8  («) ;  Holker  v.  Poritt  (a) ;  Slcote  Minea  Go,  v.  Lead- 
kill-  Minea  Go.  (b) ;  Liggina  v.  /ngre  (c) ;  Bre^^  v.  Slater  (d) ; 
WiUmott  V.  Barber  (e);  Perry  v,  Fitzhowe  (/);  £oo^A  v. 
itcocfc  (gr) ;  Beddington  v.  4tte«  (A) ;  Lorenz  v.  Heffeman  (i) ; 
Wiabey  v.  Churchman  {k) ;  IFAca^on  v.  Maple  &  Go,  {I) ;  Shury 
V.  Piggot  (m);  2)at;i«  v.  Marahall  (n);  Cairo,  etc,,  Go.  v. 
StewTw  (o) ;  Aitken  v.  5ate8  (p). 

Cur.  arfv.  t;ui^. 

Williams,  J.,  read  the  following  judgment : — At  the  outset 
I  may  be  allowed  to  express  my  admiration  of  the  monumental 

(M  [1897]  1G5  U.S.  Rep.  593.  M  [1871]  108  Mass.  Rep.  219. 

(c)  [1881]  86  N.Y.  Rep.  Ul.  (x)  [1888]  8  Am.  State  Rep.  668. 

{d)  [1831]  1  B.  &  Ad.  874.  (y)  [1895]  68  Am.  Rep.  602. 

(«)  [1859]  7  H.L.C.  349.  (z)  [1885]  5  L.R.  N.Z.  33. 

(/)  [1874]  L.R.  10  Ex.  4.  (a)  [1873]  L.R.  8  Ex.  107. 

\g)  [1828]  3  Bligh  H.  of  L.  421.  (6)  [1859]  34  L.T.  34. 

(A)  [1849]  7  C.R  566.  (c)  [1831]  7  Ring.  682. 

(i)  [1868]  L,R.  3  H.U  330.  (rf)  [1888]  14  V.L.R.  77. 

{k)  [1876]  2  App.  Gas.,  p.  98.  (e)  [1880]  15  Oh.  D.,  p.  106. 

(0  [1897]  24  Ontario  Ap.  Rep.  626.        (/)  [1846]  8  Q.B.  767. 

(«)  [1863]  15  O.B.  N.S.  376.  {g)  [1873]  L.R.  8  Ch.  663. 

(»)  [1899]  25  V.L.R.  464.  (A)  [1887]  35  Ch.  D.,  p.  327. 

(o)  [1879]  4  Ex.  D.  76.  (i)  [1877]  3  V.L.R.  (L.)  129. 

(;>)  [1879]  4  C.P.D.  172.  {k)  [1884]  10  V.L.R.  (E.)  214. 

{q)  [1899]  2  Ch.,  p.  243.  (Z)  [1893]  3  Ch.  48. 

(r)  [1869]  UR.  4  Ex.  248.  (m)  [1625]  3  Bulst.  339. 

(«)  [1843]  12  M.  &  W.  324.  (n)  [1861]  10  C.B.  N.S.  697. 

(0  [1828]  8  R  &  C.  360.  (o)  [1881]  38  Am.  Rep.  139. 

(«)  [1878]  3C.P.D.  178.  (/?)  [1870]  1  A.J.R.  163. 

(r)  [1866]  L.R.  1  Sc.  &  D.  App.  47. 
Vol.  29.  V.L.R.  C 
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industry  manifested  in  the  judgment  of  the  Chief  Justice 
in  this  case,  and  my  appreciation  of  the  very  great  as- 
sistance the  labours  of  the  Chief  Justice  have  been  to  this 
Court. 

Both  the  plaintiff's  and  the  defendant's  lands  originally 
formed  part  of  what  was  known  as  the  Koo-wee-rup  Swamp, 
but,  having  been  reclaimed  by  drainage,  have  been  tilled 
and  cultivated.  The  plaintiff's  land  lies  to  the  north  of 
the  defendant's  land,  and  is  on  a  higher  level,  the  defend- 
ant's land  being  separated  from  the  plaintiff*s  land  by  a 
public  road.  Along  the  south  side  of  this  road  defendant,  with 
the  consent  of  the  shire  of  Berwick,  constructed  a  drain  running 
east  and  west,  and  with  the  soil  excavated  from  this  drain 
constructed  an  embankment  on  the  south  side  of  the  drain; 
much  of  this  embankment  was  constructed  on  the  defendant's 
land.  The  effect  of  this  embankment,  during  periods  of  heavy 
rain,  is  to  throw  the  water,  which  flows  over  the  plaintiff's  land 
from  north  to  south  or  from  north-east  to  south-west,  back  on 
to  the  plaintiff's  land,  allotments  65a  and  95.  This  water,  if 
unobstructed,  would  have  gradually  found  its  way  down  in  a 
southerly  direction  into  the  waters  of  Western  Port  Bay.  The 
Chief  Justice,  who  by  personal  inspection  made  a  very  careful 
examination  of  the  whole  locus  in  quo,  has  found  as  a  fact  that* 
during  these  periods  of  heavy  rains,  the  bulk  of  this  water 
issued  from  the  Deep  Creek,  and  that  the  natural  course 
of  this  water  was  over  the  plaintiff's  land  in  a  southerly 
and  south-westerly  direction,  thence  over  the  defendant's  land, 
and  thence  downwards  to  Western  Port  Bay.  He  has  also 
found  that,  in  the  like  periods,  a  considerable  body  of  water 
came  from  a  point  more  northerly  than  the  Deep  Creek,  and 
that  some  of  the  water  was  ordinary  surface  water,  but  that  all 
had  the  natural  course  already  indicated. 

Under  these  circumstances,  the  first  question  which  arises  is 
this — Is  the  defendant  at  liberty  to  protect  his  own  land,  which 
is,  as  I  have  said,  on  a  lower  level  than  that  of  the  plaintiflTs, 
from  the  invasion  of  this  water,  if  the  effect  of  his  measures  of 
protection  be  to  throw  the  water  back  on  to  the  plaintiff's  land, 
allotments  65a  and  95  ?     I  do  not  think  that  the  defendant  has 
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this  right.  He  certainly  has  the  right  to  protect  his  own  land 
from  the  invasion  of  these  waters,  provided  that  in  so  doing  he 
does  not  cause  injury  to  his  neighbour's  land.  In  other  words, 
in  my  opinion,  the  maxim,  aic  utere  tuo  ut  alienum  non  laedas, 
applies  to  this  case.  All  the  water  to  which  I  have  referred  had 
an  accustomed  and  natural  course  of  flow ;  its  progress  was 
indeed  slow  and  gradual,  but  it  had  a  flow  by  a  natural  and 
accustomed  course,  and  in  a  natural  and  accustomed  direction. 
The  bulk  of  this  water  issued  from  the  Deep  Creek,  which 
was  a  natural  and  well-defined  watercourse,  and  its  supera- 
bundant waters  in  times  of  heavy  rains  always  found  their 
way  across  the  plaintiff's  land,  and  thence  southwards  on 
to  and  over  the  defendant's  land  towards  and  into  the 
waters  of  Western  Port  Bay,  until  their  flow  and  course  were 
impeded  by  the  contrivances  which  defendant  constructed  to 
protect  his  own  land.  This  natural  course  or  flow  of  these 
waters  defendant  had,  in  my  opinion,  no  right  to  obstruct,  to  the 
damage  of  his  northerly  neighbour,  the  plaintiff.  Having  regard 
to  the  facts  as  found  by  the  Chief  Justice,  it  is  not  necessary 
for  me  to  consider  the  larger  question  whether  the  defendant 
is  bound  to  take  or  is  at  liberty  to  obstruct  the  flow  on  his  land 
of  ordinary  natural  surface  water  flowing  over  the  plaintiff's 
land,  for  it  is  beyond  question  that  the  great  bulk  of  this  water 
was  the  superabundant  water  which  issued  from  that  well- 
defined  watercourse  known  as  the  Deep  Creek.  Regarding 
the  case,  therefore,  from  this  aspect,  defendant  had,  in  my 
opinion,  no  right,  in  any  event,  to  obstruct  the  natural  and 
accustomed  flow  or  course  of  this  water  so  as  to  cause  damage 
to  the  plaintiff,  though  in  forming  this  opinion  I  do  not,  and 
cannot,  regard  the  course  which  the  water  took  after  it  issued 
from  the  Deep  Creek  as  possessing  any  of  the  elements  or 
characteristics  of  a  watercourse,  or  as  capable  of  being  considered 
in  any  respect  as  a  watercourse. 

If  the  facts  be  as  I  understand  the  Chief  Justice  to  have 
found  them,  is  the  view  that  I  have  taken  supported  by 
authority  ?  Though  the  relative  rights  and  liabilities  of 
the  superior  and  inferior  heritors  of  adjoining  land,  so  far  as 
regards  ordinary  surface  water,  is  certainly  not  clearly  estab- 
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lished  by  the  common  law,  by  the  civil  law  it  is  clearly  laid 
down  that  the  inferior  heritor  has  to  receive  and  take  that 
water,  and  if  it  were  necessary  for  me  to  decide  this  question  in 
this  case,  I  should  be  inclined  to  hold  that  the  principle  of  the 
civil  law  prevails,  but  the  question  I  am  considering  is  the 
narrower  one,  whether  the  defendant  was  at  liberty  to  obstruct 
the  natural  and  accustomed  course  of  the  superabundant  waters 
flowing  from  and  out  of  a  well-defined  watercourse — the  Deep 
Creek — so  as  to  throw  these  waters  back  on  to  the  plaintiff's 
land  to  the  damage  of  that  land.  On  this  narrow  question,  the 
cases  of  Menzies  v.  Breadalbane  (q)  and  Rex  v.  Trafford,  (r) 
decisions  of  the  very  highest  authority,  seem  to  be  conclusive. 
In  Menziea  v.  Breadalbane  the  defendant  obstructed  the 
natural  and  accustomed  course  or  flow  of  the  superabundant  or 
flood  waters  of  the  River  Tay.  These  superabundant  waters  of 
the  River  Tay  were  accustomed,  when  the  river  was  in  flood,  as 
often  happened,  to  take  a  course  over  the  defendant's  low  land 
to  an  outlet ;  this  natural  course  of  the  flood  water  the  defendant 
blocked,  with  the  result  that  the  flood  waters  were  thrown  on  to 
the  plaintifl^s  land  ;  it  was  held  that  the  defendant  had  no  right 
to  so  obstruct  the  natural  and  accustomed  course  of  the  super- 
abundant waters  of  the  River  Tay,  and  in  giving  judgment  in 
that  case  Lord  Lyndhurst  said : — "  The  old  course  of  a  flood 
stream  being  along  certain  lands,  it  is  not  competent  for  the 
proprietors  of  those  lands  to  obstruct  that  old  course  by  a  new 
sort  of  waterway  to  the  prejudice  of  the  proprietors  on  the 
other  side.  This  applies  not  only  to  the  ordinary  course  of  the 
river,  but  also  to  a  flood  channel.''  To  the  same  effect  is  the 
case  of  Rex  v.  Trafford  (s).  In  delivering  judgment  in  that 
case,  at  p.  886,  Lord  Tenterden  said : — "  Now  it  has  been  long 
established  that  the  ordinary  course  of  water  cannot  be  lawfully 
changed  or  obstructed  for  the  benefit  of  one  class  of  persons  to 
the  injury  of  another ;  unless,  therefore,  a  sound  distinction  can 
be  made  between  the  ordinary  course  of  water  flowing  in  a 
bounded  channel  at  all  usual  seasons,  and  the  extraordinary 
course  which  its  superabundant  quantity  has  been  accustomed 

(7)    3  Bligh,  House  of  Lords,  p.  421.       (r)     1  B.  &  Ad.,  p.  874. 
(«)     1  B.  &  Ad. 
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to  take  at  particular  seasons,  the  creation  and  continuance  of 
these  obstructions  cannot  be  justified."  In  that  case  certain 
land-owners  had  erected  fenders  on  the  banks  of  the  River 
Mersey  to  prevent  the  flood  waters  of  the  Mersey  from  taking 
their  natural  and  accustomed  course  over  their  lands ;  the  effect 
of  this  was  to  damage  certain  property  of  the  canal-owners.  It 
was  held  that  the  land-owners  had  no  right  to  obstruct  the 
natural  and  accustomed  flow  of  the  superabundant  waters  of  the 
Mersey  in  such  a  way  as  to  cause  damage  to  the  property  of 
others. 

These  high  authorities  appear  to  me  to  decide  the 
question  to  which  I  confine  my  consideration  against  the 
defendant,  and  in  favour  of  the  plaintiff.  It  is  true  that  there 
are  dicta  of  Lord  Cairns  in  Rylanda  v.  Fletcher,  of  Cresswell,  J., 
in  Smith  v.  Kenrick,  and  of  Lord  Blcwkbum,  in  Wilson  v. 
Waddell  (i),  which  appear  to  be  in  conflict  with  these 
authorities,  but  I  do  not  think  that  the  dicta  of  those  very 
learned  Judges  are  in  conflict  with  either  Menzies  v.  Breadal- 
lane  or  with  Rex  v.  Trafford.  Those  dicta,  I  think,  merely 
mean  this,  that  an  owner  of  land  is  entitled  to  use  and  enjoy  his 
bnd  in  an  ordinary  and  natural  way,  and  that,  if  in  the  natural 
and  ordinary  user  of  his  land  he  has  removed  a  natural  barrier 
against  the  invasion  of  water,  he  may  substitute  for  that  natural 
barrier  a  similar  barrier.  That,  I  think,  is  the  explanation  of 
Lord  Caims's  dictum  in  Rylavda  v.  Fletcher,  in  which  he  says,  in 
reference  to  the  escape  of  an  accumulation  of  water  in  the 
natural  user  of  land  from  that  land  into  the  workings  of  the 
mine : — "  The  mine-owner,  if  he  had  desired  to  guard  himself 
against  it,  might  have  done  so  by  leaving,  or  by  interposing, 
some  barrier  between  his  close  and  the  close  of  the  defendants, 
in  order  to  have  prevented  that  operation  of  the  laws  of  nature." 
The  same  explanation  is  applicable  to  the  observations  of 
Cresswell,  J.,  in  Smith  v.  Kenrick,  at  p.  565,  and  to  Lord 
Blackburn's  observations  in  Wilson  v,  Wadddl, 

Assuming  those  dicta  to  be  a  correct  interpretation  of  the 
W,  they  do  not,  I  think,  either  militate  against  the  view  I  have 
taken,  or  against  the  authorities  upon  which  I  rely.     Had  there 
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been  a  natural  barrier,  against  the  invasion  of  water,  on 
defendant's  land,  as  for  instance  a  natural  ridge,  and  had 
defendant  in  the  natural  and  ordinary  user  of  his  land  removed 
this  ridge,  then,  according  to  the  dicta  of  those  eminent  Judges, 
the  defendant  would  have  been  justified  in  substituting  for  that 
ridge  another  and  an  equivalent  barrier  against  the  invasion  of 
his  land  by  water.  But  that  is  not  this  case.  In  this  case 
defendant,  to  protect  his  own  land  from  a  natural  and  accus- 
tomed invasion  of  superabundant  or  flood  waters  issuing  chiefly 
from  a  watercourse,  has  erected  an  artificial  barrier  to  dam  back 
those  waters,  with  the  effect  of  throwing  those  waters  on  to  the 
plaintiff's  land.  This,  as  I  have  said,  he  has  no  right  to  do,  coid 
therefore,  if  the  case  stood  here,  he  would  be  bound  to  remove 
the  embankment. 

But  the  defendant  has  also  set  up  the  defence  of  leave  and 
licence,  and  in  my  opinion,  so  far  as  regards  allotment  95,  the 
defendant  has  established  this  defence,  but  not  so  as  regards  allot- 
ment 65a.  One  Edward  Stanlake  was  the  plaintiff's  predecessor 
in  title  to  allotment  95,  and  he  undoubtedly  consented  to  the 
making  of  the  drain  on  the  south  side  of  the  road,  the  drain 
running  east  and  west.  He  took  part  in  the  making  of  this 
drain,  and  assisted  to  make  the  embankment  by,  with  others, 
placing  the  soil  excavated  on  the  south  side  of  the  drain,  fashion- 
ing it  into  an  embankment.  Edward  Stanlake  was  clearly 
desirous  that  the  drain  should  be  made,  and  afterwards  enlarged. 
He  assisted  at  the  enlargement,  helped  to  make  the  spoil  into 
embankment,  and  continued  so  assisting  until  it  was  completed, 
and  was  paid  and  accepted  wages  for  the  work  he  did.  It  is 
also  quite  plain  that  the  invariable  mode  of  making  drains  in 
that  part  of  the  country  is  to  make  a  bank  at  the  side  of  the 
drain  with  the  stuff  taken  out  of  the  drain.  I  think,  therefore, 
that  it  is  quite  clear  that  Edward  Stanlake  consented  to  the 
formation  and  enlargement  of  both  the  drain  and  the  bank. 

It  has  been  argued  that  the  plaintiff  should  not  be  bound  by 
this  consent  of  Stanlake's.  But  why  not  ?  The  only  reason  I 
heard  urged  was  that,  when  he  became  Stcmlake's  successor,  he 
might  have  known  nothing  about  the  bank  ;  but  he  inspected 
the  land  before  he  purchased,  and  if  he  did,  he  must  have  seen 
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the  bank,  for,  as  the  Chief  Justice  says,  it  is  the  most  conspicuous 
feature  in  the  landscape.  But  though,  as  regards  allotment  95, 
this  defence  is  a  good  answer  to  the  plaintiff's  claim,  it  is  no 
answer  to  the  plaintiffs  claim  as  regards  damage  to  allotment 
65a.  Therefore,  I  think  that  the  plaintiff  is  entitled  to  have  the 
bank  reduced  to  whatever  extent  is  necessary  to  prevent  its 
throwing  back  water  on  to  allotment  65a,  and  that  defendant  is 
therefore  bound  to  that  extent  to  remove  the  obstruction  com- 
plained of. 

I  have  confined  my  judgment  to  those  points  which  have 
been  fully  argued  before  us,  as  we  were  informed  that  there  are 
other  points  in  the  case  which  the  parties  may  desire  to  have 
argued. 
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Hodges,  J.,  read  the  following  judgment : — The  plaintiff  is 
the  owner  of  a  block  of  land  which  is  separated  from  a  block 
owned  by  the  defendant  by  a  public  road  only.  The  plaintiff's 
knd  is  higher  than  the  defendant's,  and  as  long  as  no  artificial 
obstruction  exists  the  water,  which  naturally  flows  and  falls  on 
tbe  plaintiflTs  land,  would  flow  across  the  highway  and  on  to  and 
orer  the  defendant's,  and  so  escape  to  the  Western  Port  Bay. 
Hie  defendant  has  constructed  a  drain  along  the  highway  close 
to  his  own  boundary,  and  has  thrown  the  soil  taken  out  of  the 
drain  on  to  his  own  land,  and  so  created  a  drain  and  a  bank. 
This  bank  stops  the  water  which  in  wet  weather  flows  or  falls 
on  the  plaintiff*s  land,  and  which,  but  for  the  obstruction  of  this 
bank,  would  flow  on  to  and  over  the  defendant's  land.  The 
plaintiff  alleges  that  the  water  so  arrested  is  dammed  back  on  to 
his  land,  and  that  he  thereby  suffers  considerable  damage,  and 
Uiis  he  argues  is  an  actionable  wrong.  And  this  raises  the  first 
qaestion  which  we  have  to  determine — (1)  Is  the  owner  of  a 
lower  tenement  bound  to  receive  surface  water  naturally  flowing 
from  his  neighbour's  higher  tenement  ?  or  perhaps  it  would  be 
more  accurate  to  ask — Is  the  owner  of  lower  land  liable  to 
answer  in  damages  to  the  owner  of  higher  land  if  the  former,  by 
obstructions  on  the  boundary  of  his  land,  dams  back  the  surface 
water  that  would  naturally  flow  from  the  higher  land  to  the 
lower  land,  and   thereby  causes  damage  to  the  owner  of  the 
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F.C.  higher  tenement  ?  It  seems  reasonably  clear  what  the  answer 
J[^  to  this  question  would  be,  if  it  were  considered  on  general 
principles  only,  and  apart  from  authority. 

V  IN  KIOO  MBX 

V.  In  Victoria,  all  land  is  held  under  the  Crown,  and  every  title 

is  derived  from  the  Crown  grant.     The  plaintiff  and  defendant 

Hodgea,  J.  ^^^  adjacent  owners  all  derive  their  title  from  the  same  source— 
the  Crown.  In  this  particular  district  the  Crown  was  the  owner 
of  a  large  area  of  land,  with  a  slight  fall  to  the  sea.  Suppose 
the  Crown  sold  and  conveyed  away  the  higher  lying  land,  and 
retained  all  the  lower  land  lying  along  the  shore,  it  would  seem 
contrary  to  one's  sense  of  natural  justice  that  the  Crown  should 
be  entitled,  immediately  after  selling,  to  render  the  land  that  it 
had  sold  valueless  by  damming  back  all  the  water  that  naturally 
flowed  from  the  land  sold  on  to  the  land  retained.  It  would  be 
very  like  derogating  from  its  own  grant.  Further,  the  purchaser 
would  buy  the  land  as  he  sees  it,  and  as  it  is,  with  the  advan- 
tages and  disadvantages  of  its  position,  whatever  they  may  be ; 
but  if  the  Crown  can  dam  back  the  water,  then  it  can  transform 
advantages  into  disadvantages,  and  by  its  act  change  that 
position  which  Nature  had  made  the  best  into  the  worst.  And 
the  fact  that  the  Crown  does  not  retain  the  lower-lying  land 
does  not  seem  to  me  to  make  any  difference.  If  the  Crown  sold 
all  the  land  in  the  district  at  a  subdivisional  sale,  the  same 
considerations  would  apply.  Each  purchaser  buys  his  portion 
with  the  advantages  and  disadvantages  of  position  that  Nature 
has  imposed  upon  his  portion.  Again,  the  water  has  so  flowed 
from  plaintiff's  to  defendant's  land,  not  only  for  twenty  years, 
not  only  from  a  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary,  but  from  the  time  the  earth  was  formed,  and 
assumed  its  present  shape ;  and  if  a  user  for  twenty  years 
should  give  easements — if  a  user  from  a  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary  should  give  ease- 
ments— it  seems  to  me  clear  that,  on  the  principle  on  which  the 
law  asserts  that  easements  exist  in  such  cases  by  reason  of  length 
of  user,  it  must  assert  that  a  natural  easement  or  natural  right 
exists  in  the  other  case  by  reason  of  a  user  for  a  more  extended 
period  of  time. 

As  to  the  authorities,  I   have  not  been  able   to  find  the 
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precise  point  decided  in  any  English  case.  But  in  Whalley  v. 
Laneashire  and  Yorkshire  Railway  Co,  (u),  Brett,  M.R., 
at  p.  136,  states  a  proposition  which  appears  to  me  to  exactly 
fit  this  question.  The  Master  of  the  Rolls  says  : — "  Then 
we  come  to  the  case  of  having  property  with  this  defect, 
that  unless  you  can  prevent  the  injury  which  the  ordinary 
course  of  Nature  will  bring  upon  it,  by  transferring  that 
injury  to  your  neighbour's  property,  your  property  must  suffer 
the  consequences  of  its  position."  If  that  be  the  accurate 
enunciation  of  a  legal  proposition  (and  Baggallay,  L.J.,  seems  to 
say  that  it  is — see  p.  138),  it  answers  the  question  in  this  case,  as, 
apart  from  authority,  I  think  it  ought  to  be  answered.  Applying 
that  general  proposition  here,  it  asserts  that,  as  the  defendant 
is  the  owner  of  property  with  this  defect,  unless  he  can 
prevent  the  injury  which  the  ordinary  course  of  Nature  (by 
causing  the  water  to  flow  over  defendant  s  land)  will  bring  upon 
it,  by  transferring  that  injury  to  the  plaintiffs  property,  his 
property  must  suffer  the  consequences  of  its  position.  It  is, 
therefore,  not  lawful  for  the  defendant  to  save  or  defend  his 
property  from  that  water  which  the  ordinary  course  of  Nature 
voald  bring  on  his  property  by  turning  that  water  on  to  the 
plaintiffs  property.  The  case  of  Menzies  v.  Breadalhane  {v\ 
though  not  deciding  the  precise  point  under  discussion,  as  the 
Court  was  there  dealing  with  the  waters  of  a  stream  and  its 
ordinary  flood  waters,  is  referred  to  by  Brett,  M.R.,  not  as 
limiting  the  general  proposition  above  stated,  but  as  illustrating 
that  statement.  Again,  in  Hurdman*8  Case  {w\  though  the 
precise  point  was  not  in  question.  Cotton,  L.J.,  in  delivering  the 
considered  judgment  of  the  Court  (Bramwell,  Brett,  and  Cotton, 
LJJ.),  states  the  principle  on  which  the  Court  decided  that  case 
at  p.  175,  in  the  following  words  : — "  We  are  of  opinion  that  the 
maxim,  sic  ntere  tuo  ut  alienum  non  Icedas,  applies  to  and 
governs  the  present  case,  and  that,  as  the  plaintiff  by  his  state- 
ment of  claim  alleges  that  the  defendants  have,  by  artificial 
sections  on  their  land,  caused  water  to  flow  into  the  plaintiffs 
luid  in  a  manner  in  which  it  would  not  but  for  such  erection 
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have  done,  the  defendants  are  answerable  for  the  injury  caused 
thereby  to  the  plaintiff." 

That  precisely  applies  to  this  case.  The  defendant  has,  by 
an  artificial  erection  on  his  land,  caused  water  to  flow  into  the 
plaintiff's  land  in  a  mfiuiner  in  which  it  would  not  but  for  such 
erection  have  done,  and  consequently  the  defendant  is  answerable 
for  the  injury  caused  thereby  to  the  plaintiff. 

Again,  in  the  Scotts  Mines  Co.  v.  LeadhiU  Mines  Co.  (x),  the 
Lord  Chancellor  says : — "  It  must  be  recollected  that,  without 
any  convention,  the  occupier  of  a  lower  field  holds  it  under  the 
servitude  of  receiving  the  natural  drainage  from  an  adjoining 
field  on  a  higher  level." 

Again,  it  is  not  disputed,  and  was  admitted  in  argument 
before  us  that  by  the  civil  law,  from  which  most  of  our  law  on 
this  subject  is  derived,  the  defendant  would  be  responsible  for 
damage  done  to  the  plaintiff  by  this  bank.  So  far,  the  reasoning 
and  authorities  seem  to  me  clearly  to  show  that  the  defendant 
is  liable  to  the  plaintiff  for  damage  he  has  suffered  from  the 
defendant's  act  in  erecting  the  bank  and  thereby  damming  back 
the  water.  But  it  is  urged  that  this  is  contrary  to  Smith  v. 
Kenrick  (y) ;  Rylands  v.  Fletcher  (z) ;  and  Wilson  v.  Waddell  (a). 
These  three  cases  are  said  to  establish  the  proposition  that  the 
owner  or  occupier  of  an  inferior  tenement  may  lawfully  construct 
on  his  own  land  a  bank  to  stop  any  water  that  would  naturally 
flow  from  the  superior  down  to  and  over  the  inferior  tenement ; 
that  the  water  is  a  common  enemy  against  which  each  occupier 
or  owner  may  defend  himself,  even  though  he  thereby  turns  the 
water  on  to  another  person,  or  dams  it  back  on  to  the  superior 
tenement.     And  this  necessitates  an  examination  of  these  three 


cases. 


In  Smith  v.  Kenrick  the  plaintiff  company  was  the  owner 
of  a  mine,  and  the  defendant  was  owner  of  a  mine  on  a 
higher  level  than  the  plaintiff's  mine,  and  the  action  was  brought 
to  recover  damages  from  the  defendant  for  wrongfully  omitting 
to  prevent  water  from  flowing  through  his  mine  into  the  mine 
of  the  plaintiff,  and  also  for  causing  water  to  flow  from  his  mine 


{x)    34L.T.,p.  34. 
(y)    7  C.B.,  p.  515. 
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into  the  mine  of  the  plaintiff.     The  only  point  decided  was  that  F.C. 

the  defendants  were  not  liable,  and  therefore,  so  far  as  the  point  ^^ 

decided  is  concerned,  it  is  no  authority  for  the  right  to  erect  a     y^^^^^^^ 
bank  and  dam  back  water  naturally  flowing  from  the  higher  on  v. 

to  the  lower  tenement.     Nor  does  the  principle  on  which  it  is  

determined  assert  any  such  right.  That  principle  is  stated  at  p.  ^^' 
564 : — "  Treating  the  question  as  a  new  one,  not  governed  by  the 
authority  of  any  decided  case,  for  all  those  referred  to  are 
distinguishable,  it  would  seem  to  be  the  natural  right  of  each  o{ 
the  owners  of  two  adjoining  coal  mines,  neither  being  subject  to 
any  servitude  to  the  other,  to  work  his  own  in  the  manner  most 
convenient  and  beneficial  to  himself,  although  the  natural  conse- 
quence may  be  that  some  prejudice  will  accrue  to  the  owner  of 
the  adjoining  mine,  so  long  as  that  does  not  arise  from  the 
negligent  or  malicious  conduct  of  the  party."  Here  no  such 
right  to  erect  a  bank  is  stated.  But  the  defendant  relies  on  two 
passages  in  the  judgment,  one  at  p.  565 — "  Surely  the  reasonable 
thing  is  that  the  plaintiff  should  leave  part  of  his  own  coal  to 
jrotect  his  own  workings  against  the  influx  of  water."  That 
paasage  in  no  way  supports  defendant's  argument.  The  learned 
Judge  there  only  says,  in  eflect,  that  the  plaintiff  was  under  no 
obligation  to  remove  the  coaJ,  and  so  draw  off  the  water  into  his 
own  mine.  The  plaintiff  might  have  left  the  coal  as  Nature 
placed  it,  and  the  water  would  then  only  flow  as  Nature 
intended.  It  in  no  way  asserts  the  right  to  stop  water  from  flowing 
as  it  would  naturally  flow.  The  other  passage  in  that  judgment 
is  at  p.  566,  and  is  in  the  following  words : — "  We  think  that  the 
same  principle  is  applicable  to  the  present  case.  The  water  is  a  sort 
of  common  enemy,  as  was  said  by  Lord  Tenterden  in  Bex  v.  The 
Commissianera  of  Sewers  for  Pagham  Levels,  against  which  each 
man  must  defend  himself.  And  this  is  in  accordance  with  the 
dvil  law,  by  which  it  was  considered  that  land  on  a  lower  level 
owed  a  natural  servitude  to  that  on  a  higher,  in  respect  of 
receiving,  without  claim  to  compensation,  the  jvater_jifttucally 
flowing  down  to  it."  The  first  part  of  this  clause  is  so  expressed 
that  it  might  have  lent  some  colour  to  the  defendant's  arguments 
bad  not  the  language  connecting  it  with  the  next  clause,  and 
the  next  clause  itself,  made  it  clear  that  no  such  right  to  erect  a 
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bank  existed,  for  it  states  that — *'  this  is  in  accordance  with  the 
civil  law,  by  which  it  was  considered  that  land  on  a  lower  level 
owed  a  natural  servitude  to  that  on  a  higher,  in  respect  of 
receiving,  without  claim  to  compensation,  the  water  naturally 
flowing  down  to  it."  And  it  is  a  contradiction  in  terms  to  say 
that  the  land  on  a  lower  level  owed  a  natural  servitude  to  that 
on  the  higher  in  respect  of  receiving  this  water,  and  to  say, 
at  the  same  time,  that  it  was  not  bound  to  receive  this  water, 
but  might  have  its  surface  so  altered  as  to  decline  to  receive  it. 

The  next  case  relied  on  is  Rylartds  v.  Fletcher.  It  is  not  the 
decision  in  this  case  that  is  relied  on  by  the  defendants,  but  the 
following  words  of  Cairns,  L.C.,  at  'p.  338 : — "  My  Lords,  the 
principles  on  which  this  case  must  be  determined  appear  to  me 
to  be  extremely  simple.  The  defendants,  treating  them  as  the 
owners  or  occupiers  of  the  close  on  which  the  reservoir  was 
constructed,  might  lawfully  have  used  that  close  for  any  purpose 
for  which  it  might,  in  the  ordinary  course  of  the  enjoyment  of 
land,  be  used ;  and  if,  in  what  I  may  term  the  natural  user  of 
that  land,  there  had  been  any  communication  of  water,  either  on 
the  surface  or  underground,  and  if,  by  the  operation  of  the  laws 
of  Nature,  that  accumulation  of  water  had  passed  off  into  the 
close  occupied  by  the  plaintiff,  the  plaintiff  could  not  have 
complained  that  that  result  had  taken  place.  If  he  had  desired 
to  guard  himself  against  it,  it  would  have  lain  upon  him  to  have 
done  so,*  by  leaving,  or  by  interposing,  some  barrier  between  his 
close  and  the  close  of  the  defendants,  in  order  to  have  prevented 
that  operation  of  the  laws  of  Nature."  The  particular  words 
relied  on — "  If  he  had  desired  to  guard  himself  against  it,  it 
would  have  lain  on  him  to  do  so  by  leaving,  or  by  interposing, 
some  barrier  between  his  close  and  the  close  of  the  defendants." 
As  I  put  it  to  counsel  in  the  course  of  the  argument,  no  one 
could  complain  of  a  barrier  being  left,  that  is  only  saying  that 
the  occupier  of  the  inferior  tenement  is  under  no  obligation  to 
alter  Nature  for  the  benefit  of  the  occupier  of  the  superior 
tenement ;  as  to  interposing  a  barrier,  there  could  be  no  objection 
so  long  as  the  barrier  interposed  was  similar  in  its  effects  as  far 
as  water  was  concerned  to  the  original  soil  And  I  am  by  no 
means  clear  that  the  Lord  Chancellor  had   in    his  mind  any 
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barrier  of  a  different  kind  from  the  original  soil  or  one  absolutely  F.C. 
impervious  to  water  if  Nature  s  barrier  had  not  been.  I  also  ^903 
think  a  different  rule  might  apply  to  these  mining  eases,  as  here     ,^   

b  ff  J  O  VlNNICX)MBK 

by  such  use  water  in  additional  quantities  is  brought  on  the  land,  v. 

or  is  being  sent  in  a  concentrated  form  to  an  adjoining  close,  it  

may  be  in  such  cases  that  the  owner  of  the  lower  land  may  be      ^jodges^. 

entitled  to  protect  himself  against  such  water.     But  that  would 

not  help  defendant  in  the  present  case,  or  establish  his  general 

proposition,     Wilson  v.    Waddell  is  relied  upon,  because  Lord 

Blackburn  quotes  with  approval  the  passage  from  the  judgment 

of  the  Lord  Chancellor  in  RylancU  v.  Fletcher,  which  I  have  been 

discussing,  and  therefore  needs  no  further  comment.    I  therefore 

agree  with  the  opinion  expressed  by  the  Chief  Justice  in  his 

learned  and  elaborate  judgment,  that  the  owner  of  lower  land  is 

liable  to  answer  in  damages  to  the  owner  of  higher  land  if  the 

former  by  obstructions  on  the  boundary  of  his  land  dams  back 

the  surface  water  that  would  naturally  flow  from  the  higher  to 

the  lower  land,  and  thereby  causes  damage  to  the  owner  of  the 

higher  tenement. 

I  have  not  referred  to  the  American  cases,  since  such  cases 
we  not  of  much  service  on  subjects  covered  by  English 
anthority,  though  entitled  to  great  consideration  on  other  matters. 
Even  if  the  plaintiff  failed  on  this  broader  proposition,  he  would 
be  entitled  to  succeed  on  the  narrower  one,  that  the  defendant 
cannot,  to  plaintiff's  detriment,  dam  back  the  ordinary  flood 
waters  of  a  stream,  and  so  prevent  them  from  flowing  their 
ordinary  and  accustomed  course.  On  this  subject,  I  only  desire 
to  say  that  I  entirely  concur  with  what  has  been  said  by  my 
brother  Williams. 

The  defendant  next  contends  that  this  bank  was  made 
pursuant  to  a  leave  and  licence  granted  by  the  plaintiffs  prede- 
cessor in  title.  Upon  this,  three  questions  arise — (1)  What  was 
it  to  which  Edward  Stanlake  (plaintiff's  predecessor  in  title) 
consented  ?  (2)  Was  such  leave  and  licence  irrevocable  ?  (3)  Is 
pUintiff  bound  by  E.  Stanlake's  acts  ? 

On  the  first  question,  the  dispute  is  as  to  whether  Edward 
Stanlake  only  consented  to  the  drain  which  defendant  made  on 
the  road  along  his  boundary,  and  not  to  the  spoil  from  this  drain 


Digitized  by  VjOOQIC 


VlNHICOMBE 


46  SUPREME    COURT :  VICTORIA.  [VOL.  29 

F.C.  being  thrown  from  the  drain  on  to  defendant's  land  and  so 

{^  forming  a  bank  there,  or  did  he  consent  to  and  acquiesce  in  both 

being  done. 
V.  1.  The  main  facts  on  which  defendants  rely  took  place  in 

1881.   The  defendant's  manager  applied  by  letter  to  the  Berwick 

Hodges,  J.      ghire  Council  for  leave  to  broaden  and  deepen  the  drain  on  the 
road  separating  E.  Stanlake's  and  defendant's  land.    E.  Stanlake 
attended  at  the  meeting  of  the  council  at  which  that  application 
was  dealt   with  and  supported   the  application.      And  before 
making  the  application,  defendant  and  E.  Stanlake  had  discussed 
the  matter,  and  there  is  some  doubt  as  to  whether  anything  was 
said  about  the  bank,  or  as  to  what  was  said  about  it.     But  this 
much  is  clear,  that  he  consented  to  the  making  of  the  drain,  or 
rather  to  the  broadening  and  deepening  of  the  existing  drain. 
And  even  if  there  was  no  other  consent  in  words,  what  did  he 
mean  by  that  consent  ?     We  should  look  to  undisputed  facts, 
and  see  what  inference  ought  to  be  drawn.     Having  not  only 
agreed,  but  being  desirous  in  his  own  interest  as  owner  of  land 
that  this  drain  should   be  broadened  and  deepened,  he,  with 
others,  is  employed  to  broaden  and  deepen  the  drain.     He  and 
others  thereupon  did  broaden   and  deepen  the   drain,  and   E. 
Stanlake  with  his  own  shovel  threw  up  the  spoil  from  the  drain 
into  this  bank,  and  so  he,  and  others  working  with  him,  and 
making  the  drain  that  he  desired  to  have  made,  made  also  the 
bank.     It  is  true  it  was  done  under  directions,  but  he  raised  no 
objection,  and  appears  to  have  treated  the  throwing  of  the  earth 
up  into  this  bank  as  part  of  the  making  of  the  drain,  and  he 
took  payment  from  the  defendant  for  doing  this.     E.  Stanlake 
was  paid  for  throwing  the  spoil  from  the  drain  into  this  bank. 
Further,  in  the  country  lands  in  Victoria,  this  is  the  almost 
invariable  way  of  making  drains,  and  further,  the  drain  that 
was  being  widened  and  deepened  had  been  made  in  the  same 
way  by  throwing  the  spoil  into  the  bank.     The  inference  seems 
to  me  to  be  almost  irresistible  that  he  consented  to  and  acquiesced 
in  what  was  being  done,  and  what  he  was  helping  to  do^the 
making  of  the  drain  and  bank  as  then  formed,  and  when  it 
appears  that  for  years  he  raised  no  protest,  I  am  unable  to  feel 
any   doubt  that,  so  far   as   E.   Stanlake   was  concerned,  the 
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defendant  proved  leave  and  licence  for  the  making  of  this  bank. 
And  on  this  question  of  fact  I  am  unable  to  agree  in  the  conclu- 
sions of  the  Chief  Justice. 

2.  As  to  whether  Stanlake  could  revoke  such  licence.  It  is 
clear  that  if  he  at  the  time  of  authorizing  the  construction  of  the 
bank  and  of  its  construction,  had  been  owner  in  fee  of  allotment 
95,  neither  he  nor  any  person  making  title  through  him  could 
revoke  such  licence  or  require  the  bank  to  be  removed.  Liggina 
V.  Itige  (6)  appears  to  me  to  cover  the  whole  ground.  There  the 
plaintiffs  father  had  by  oral  licence  permitted  the  defendants  to 
cut  down  the  bank  of  a  river  and  make  a  weir  on  their  own 
land,  and  thereby  divert  water  from  the  plaintiffs  father's  mill. 
The  plaintiff  derived  title  from  his  father,  and  wanted  to 
determine  the  licence  and  have  the  banks  of  the  river  restored  to 
their  original  condition,  and  because  the  defendants  would  not 
do  so,  brought  his  action.  He  failed  in  his  action.  Tindal,  C.J., 
in  delivering  the  judgment  of  the  Court,  says,  at  p.  694 — '*  Upon 
pinciple,  therefore,  we  think  the  licence  in  the  present  case, 
ifter  it  was  executed,  was  not  countermandable  by  the  person 
vIk)  gave  it,  and  consequently  that  the  present  action  cannot  be 
Haintained." 

It  was  next  contended  (3)  that  the  plaintiff  was  not  bound 
i);  E.  Stanlake's  acts  ;  that  in  1881  E.  Stanlake  had  no  title  in 
fee  to  the  land,  had  not  a  life  estate  in  the  land,  had  not  a  lease  of 
the  land,  had  only  a  licence  to  occupy,  a  licence  which  prevented 
his  occupation  from  being  a  trespass,  but  nothing  more,  and  that 
therefore  what  he  then  said  and  did  could  not  bind  him  as 
occupier  or  owner  when  he  subsequently  acquired  title,  and 
could  not  bind  the  plaintiff,  who  derived  his  title  from  E.  Stan- 
lake after  he  had  acquired  a  title. 

Now,  in  1881,  E.  Stanlake  occupied  this  land  (allotment  95) 
onder  a  licence  from  the  Crown,  granted  under  the  provisions  of 
sees.  19  and  20  of  the  Land  Act  1869,  as  amended  by  sees.  4  and 
5  of  the  Land  Act  1878.  But  though  described  in  the  Act  as  a 
^nsee,  and  though  his  document  of  title  was  called  a  licence, 
^  interest  in  the  land  was  utterly  different  from  that  of  one 
»ho  is  usually  described  as  a  licensee.     For  though  the  licence 

(6)    7  Bingham,  p.  682. 
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F.C.  contained  provisions  for  certain  payments  and  against  alienation 

^^  during  its  existence,  and  for  making  of  certain  improvements, 

etc.,  yet  he  is  entitled,  on  proof  of  his  compliance  with  the  con- 
ditions of  the  licence  at  any  time  "  within  twelve  months  after 
six  years  from  the  commencement  of  the  licence,"  to  demand  and 
Hodgts,  J.      obtain  from  the  Government  a  Crown  grant  upon  payment  of 
'''JU  C'hid^HU'/fjtiivi^  ^^^*  P®^  w^r^*     In  my  opinion,  this  is  an  inchoate  fee  simple. 
AX.^.no./is--'-      His  interest,  if  he  performs  the  conditions  of  his  licence,  just  as 
certainly  grows  into  an  estate  in  fee  simple  as  does  the  interest 
of  any  purchaser  in  possession  under  a  contract  of  purchase  who 
complies  with  the  conditions  of  such  contract.     His  interest  as 
licensee  did  so  grow,  and  he  conveyed  it  to  the  plaintiff,  and  as 
he  bound  his  interest  by  his  acts,  so  he  bound  the  interest  of  the 
plaintiff,  who  purchased  from  him.   As  to  Mr.  MitchelFs  contention 
under  sees.  74  and  140  of  the  Transfer  of  Land  Act  1890,  I 
have  nothing  to  add  to  what  the  Chief  Justice  has  said. 

I  have  only  dealt  with  the  plaintiffs  claim  as  the  owner  of 
portion  95.  He  claims  also  as  owner  of  portion  65a.  It  was 
contended  on  behalf  of  the  defendant  that  if  plaintiff,  as  the 
owner  of  portion  95,  wa.s  bound  by  the  leave  or  licence  of  E. 
Stanlake,  he  became  absolutely  bound,  and  in  respect  of  any 
property  howsoever  acquired.  On  general  principles  such  a 
position  seems  untenable,  and  the  case  of  Daviea  v.  The  Town 
Properties  Investment  Corporation  Limited  (c)  is  also,  I  think, 
an  answer  to  such  contention.  And  so  far  as  portion  65a  is 
concerned,  the  plaintiff  is  entitled  to  recover,  and  the  bank  must 
be  reduced  to  such  a  height  as  not  to  interfere  with  this  piece  of 
land. 

a'Beckett,  J.,  read  the  following  judgment : — The  plaintiff 
and  defendant  owned  lands  separated  by  a  road,  described  by 
the  learned  Chief  Justice  as  parts  of  the  north-western  extremity 
of  the  great  Koo-wee-rup  Swamp.  He  says : — "  It  is  indispens- 
able in  this  case  to  ascertain  in  the  first  place  the  actual 
physical  conditions  prevailing  in  the  locality  in  question,  and  to 
distinguish  those  which  were  original  and  natural  from  those 
which  are  modem  and  artificial,  because  Nature  and  man  have 

(c)    [1»02]  2  Oh.,  p.  635. 
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been  sustaining  a  vigorous  and  earnest  conflict  for  the  control  of 
this  territory."  He  has  stated  these  conditions  most  fully  and 
clearly.  I  adopt  his  conclusions,  and  need  not  repeat  his 
graphic  description,  which  depicts  a  complete  transformation 
effected  by  human  industry.  Not  only  were  the  waters 
brought  under  control  which  accumulated  from  various  lines 
of  flow  and  covered  the  lands  in  flood  time,  but  the  levels 
of  the  lands  were  altered  by  clearing  and  burning.  While 
those  changes  were  in  progreas  the  defendant  cut  a  drain 
and  raised  a  bank  of  earth  on  his  own  land.  The  efiect  of  this 
bank,  in  flood  time,  was  to  turn  bcusk  water  which  would 
otherwise  have  run  over  defendant's  land,  and  to  cause  it  to 
accumulate  on  the  plaintiff's  land,  where  it  did  damage.  The 
plaintiff  sued  the  defendant  for  compensation  for  this  injury,  and 
for  a  mandatory  injunction  to  compel  the  defendant  to  lower  his 
bank.  The  learned  Chief  Justice  found  in  his  favour,  awarded 
him  damages,  and  ordered  the  defendant  to  pull  down  his  bank. 
In  doing  so  he  said  that  the  defendant's  land  was  "  a  splendid 
testimony  of  immense  industry  and  enterprise,  and  great  outlay, 
and  that  to  cause  the  bank  to  be  at  once  removed  would  be 
disastrous  to  it.''  He  postponed  the  issue  of  the  injunction  in 
new  of  this.  I  refer  to  the  effect  of  the  removal  as  illustrative 
of  the  conditions  under  which  landholders  are  enabled  to  hold 
their  own  in  the  reclaimed  swamp,  and  the  effect  of  applying 
rales  of  law  said  to  prevail  as  to  lands  in  their  normal  state 
to  lands  won  from  the  water  as  these  have  been.  From  his 
exhaustive  review  of  authorities  in  the  judgment,  and  from  the 
language  of  its  operative  part,  it  appears  that  the  learned  Chief 
Justice  decides  for  the  plaintiff  on  the  following  grounds  : — (a) 
That,  according  to  English  law,  where  lands  of  different  owners 
adjoin  the  lower  land  is  subject  to  an  easement  to  receive  the 
natural  flow  of  the  natural  surface  water  from  the  higher  land. 
(6)  That  the  owner  of  the  lower  land  has  no  right  to  raise  any 
structure  on  his  own  land  which  will  impede  this  flow,  and  that  he 
is  answerable  in  damages  to  the  owner  of  the  higher  land  for  any 
injury  caused  by  his  doing  so.  (c)  That  the  bank  in  question  is 
such  a  structure,  and  has  caused  injury  for  which  damages  should 
be  awarded,  and  that  an  injunction  should  go  for  its  removal. 
VoL29,V.UR.  D 


F.C. 
1903 

ViNNIOOMBB 
V, 

MacGrbgor. 
A' Beckett,  J. 


Digitized  by  VjOOQIC 


60  SUPREME  COURT  :    VICTORIA.  [VoL.  29 

F.C.  I  differ  from  this  judgment,  firstly,  because  I  think  that  no 

J^  such  easement  has  been  established  by  decided  cases  in  England, 

--  or  has  been  recognized  by  English  text- writers  of  authority. 

V.  Secondly,  that  if  it  were  established,  as  it  is  in  some  of  the 

—  American  States,  I  doubt  whether  the  water  which  does  the 

A  Beckeu,  J.  mischief  in  this  case  is  natural  surface  water  within  the  meaning 
of^the  rule.  And  thirdly,  and  mainly,  because  I  think  that  in 
the  present  case  the  defendant  was  entitled  to  do  what  he  has 
done  for  his  own  protection,  although  his  doing  so  might  cause 
damage  to  his  neighbour.  That  the  water  here  was  a  common 
enemy  within  the  principle  of  the  cases  which  justify  protective 
measures  such  as  those  complained  of.  Dealing  in  order  with 
my  reasons  for  differing  from  the  learned  Chief  Justice,  it  will 
be  seen  that  he  adopts  the  statement  in  Kerr  on  Injunctions—' 
"When  land  is  so  located  that  rain  water  naturally  descends 
from  the  estate  of  the  superior  proprietor  to  the  inferior  estate, 
the  owner  of  the  latter  cannot  do  anything  to  prevent  the  course 
of  such  water.  If  he  build  a  wall  at  the  upper  part  of  his 
estate  so  as  to  prevent  the  water  from  descending  on  it,  whereby 
the  land  above  is  damaged,  there  is  an  actionable  injury." 

The  authorities  cited  for  this  proposition  fail  to  support  it. 
In  no  case  has  a  plaintiff  recovered  for  such  an  injury.  The  only 
warrant  I  can  find  for  the  assertion  are  certain  dicta  referring; 
to  the  civil  law.  Smith  v.  Kenrick,  the  first  case  cited  by 
Kerr  in  support  of  his  proposition,  was  a  case  in  which  a  mine- 
owner  was  held  not  to  be  liable  for  damage  done  by  water  which 
accumulated  in  his  mine,  and  flowed  by  percolation  into  the 
mine  of  his  neighbour.  There  Cresswell,  J.,  said — "In 
accordance  with  the  civil  law,  land  on  a  lower  level  owes  a 
natural  servitude  to  receive,  without  compensation,  the  water 
naturally  flowing  down  to  it."  In  Scots  Hill  Mines  Company  v. 
Leadhill  Mines  Company^  Lord  Campbell  says : — "  It  must  be 
recollected  that,  without  any  convention,  the  occupier  of  a  lower 
field  holds  it  under  the  servitude  of  receiving  the  natural 
drainage  from  an  adjoining  field  on  a  higher  level."  The  latter 
dictum  puts  the  obligation  higher  than  in  Smith  v.  Kenrick, 
for  an  obligation  to  receive  without  compensation  for  injury  is 
not  inconsistent  with  a  right  to  prevent  the  injury  by  excluding 
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the  canse  of  it.  Though  these  dicta  are  not  to  be  disregarded, 
they  do  not  seem  to  have  met  with  acceptance  as  an  authoritative 
statement  of  English  law  on  this  important  subject.  Oale  on 
Easements  does  not  mention  such  an  easement,  an  omission 
certainly  more  significant  than  the  statement  of  Kerr  in  his 
freaibise  on  another  branch  of  law.  Oould  on  Waters,  sees.  275, 
276,  and  other  American  text-books  dealing  specifically  with 
this  doctrine  of  the  civil  law,  say  distinctly  that  the  rule  as  to 
the  easement  in  question  is  no  part  of  the  common  law,  and  that 
some  of  the  States,  following  the  common  law,  decline  to  adopt 
it  Other  States  do  adopt  it  avowedly  from  the  civil  law. 
American  decisions  are  referred  to  in  the  text-books,  which 
leave  no  doubt  as  to  American  law  on  the  subject  having  been 
correctly  expounded.  I  think  this  Court  should  not  be  the  first 
English  Court  to  apply  the  principle  derived  from  the  civil  law 
in  regulating  rights  between  land-owners.  It  is  hard  to  say 
where  the  mischief  would  stop  of  imposing  this  yet  unrecognized 
obligation  on  owners  of  land.  If  the  inferior  proprietor's  land  is 
boidened  with  such  an  easement,  the  slightest  interruption  of  it 
toald  be  an  actionable  wrong,  and  all  kinds  of  questions  would 
irise  as  to  what  did  or  did  not  impede  the  free  flow  of  water 
from  the  superior  land.  If  the  rule  is  to  apply,  it  may  seriously 
check  the  occupation  of  swamp  lands  now  being  largely  re- 
claimed. It  may  be  said  that,  on  the  other  hand,  the  advantage 
of  protecting  the  owner  of  the  superior  land  from  any  damage 
caused  by  acts  done  by  the  owner  of  the  inferior  would  balance 
or  outweigh  the  disadvantages  I  have  noticed.  It  seems  to  me, 
however,  that  the  rule  that  each  may  protect  himself  against  a 
common  danger  would  work  much  more  beneficially,  and  is 
properly  applicable  to  the  lands  we  are  dealing  with,  and  to 
other  lands  similarly  reclaimed  from  wasting  waters. 

As  to  my  second  ground  for  differing  from  the  judgment 
under  appeal,  my  brother  Judges  consider  that  the  point  to 
which  I  refer  was  reserved  for  further  argument,  and  I  there- 
fore omit  what  I  had  written  upon  that  branch  of  the  case.  In 
what  I  retain  I  may  incidentally  and  unavoidably  touch  upon 
matters  on  which  this  argument  would  have  some  bearing,  but 
if  I  do  so  it  is  only  so  far  as  appears  to  me  to  be  neceasary  to 
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J9Q3  trespass  upon  ground  which   may  be  the  subject    of    further 

„   argument. 

VINNICOMBS  " 

V.  I  now  come  to  my  third  ground  for  differing  from  the  judg- 

'    ment,  and  for  thinking  that  the  defendant  was  acting  within  his 

A* Beckett,  /.  rfghtg  {^  raising  the  bank.  But  before  dealing  with  it,  let  me 
point  out  that  this  third  ground  is  unnecessary  if  my  first  be 
good.  The  learned  Chief  Justice  bases  his  judgment  solely 
upon  the  existence  of  a  specific  easement.  If  this  easement  does 
not  exist,  some  new  and  different  ground  for  holding  the 
defendant  liable  has  to  be  discovered.  ^I  do  not  say  that,  because 
he  is  not  liable  under  the  doctrine  derived  from  the  civil  law, 
he  is  necessarily  under  no  other  liability,  but  no  other  liability 
has  been  stated  by  the  judgment.  It  has  yet  to  be  shown  by 
those  who  contend  that  the  defendant  is  liable.  Leave  the 
supposed  easement  affecting  water  out  of  consideration,  and  then 
it  seems  to  me  that  water  may  be  excluded  like  any  other  harm- 
ful thing  which  a  land-owner  protects  himself  against.  Suppose 
adjoining  owners  of  land  near  the  coast  to  be  subject  to  a  common 
annoyance  from  sand  blown  from  the  beach,  and  one  builds 
a  wall  to  protect  himself,  can  the  other  get  an  injunction  to 
remove  the  wall  because  it  causes  sand  to  accumulate  on  his 
land  which  would  otherwise  have  been  blown  on  to  the  land  of 
his  neighbour  ?  A  question  of  this  kind  has  to  be  asked  and 
answered  if  the  defendant's  land  is  not  subject  to  an  easement 
to  receive  water  from  the  plaintiff's  land.  In  these  observations 
I  am  dealing  with  the  judgment  of  the  Chief  Justice  only,  and 
on  the  supposition  that  the  defendant  has  not  interfered  with 
any  natural  stream  or  watercourse,  as  to  which,  as  I  shall 
afterwards  show,  there  is  a  distinct  finding  in  his  favour.  If  he 
had  done  so,  another  well-recognized  ground  for  holding  him 
liable  would  have  appeared. 

In  Neild  v.  The  London  and  N.W.  Railway  Co.  (d)  the 
defendants,  being  threatened  by  an  overflow  of  flood  water  from 
a  neighbouring  river,  and  fearing  damage  to  their  premises, 
erected  a  barricade  of  planks.  The  flood  water  afterwards  broke 
in,  and  being  penned  in  by  the  planks,  the  water  rose  until  it 

id)    10  Exch.  4. 
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£ooded  the  plaintiff's  premises.  It  was  held  that  the  defendants 
were  not  liable,  on  the  ground  that  the  water  which  did  the 
mischief  was  not  brought  there  by  them.  Baron  Bramwell  said : 
—"  The  flood  is  a  common  enemy,  against  which  every  man  has 
a  right  to  defend  himself,  and  it  would  be  most  mischievous  if 
the  law  were  otherwise,  for  a  man  must  then  stand  by  and  see 
his  property  destroyed,  out  of  fear  lest  some  neighbour  might 
say,  *  You  have  caused  me  an  injury.'  On  the  ground  that  the 
defendants  in  no  sense  brought  the  water,  or  caused  it  to  come 
to  the  place  where  the  damage  happened,  but  that  it  came  by 
natural  causes,  that  is,  by  a  heavy  fall  of  rain,  and  the  over- 
flowing of  the  river,  and  the  configuration  of  the  country,  the 
defendants  had  the  right  to  protect  themselves  against  it,  and 
the  plaintiffs  cannot  complain  although  what  the  defendants 
did  in  so  protecting  themselves  augmented  the  damage  to 
them." 

Commenting  on  the  judgment  of  the  Lord  Chancellor  in 
Mmziea  v.  The  Earl  of  Breadalbane,  Baron  Pigott  says : — "  The 
Lord  Chancellor  seems  to  adopt,  as  a  proper  rule  of  law,  the 
principle  that  a  man  should  be  permitted  to  protect  himself  in 
this  way  against  sudden  and  extraordinary  casualties."  So  in 
Sm.\ih  V.  KenHck,  water  is  spoken  of  as  a  natural  enemy 
against  which  each  may  protect  himself.  In  The  King  v. 
Commisnoner  of  Sewers  for  Pagham  {e\  the  legality  of  erecting 
structures  called  groynes,  to  protect  land  against  encroachments 
of  the  sea,  came  in  question,  the  objection  being  that,  by  such 
erection,  the  sea  was  caused  to  flow  with  greater  violence 
against  and  to  injure  other  adjoining  lands.  It  was  held  that 
each  land-owner  had  a  right  to  erect  such  works  as  were 
necessary  for  his  own  protection,  although  they  might  be 
prejudicial  to  others.  Lord  Tenterden  observes — "  The  sea  is  a 
common  enemy  to  all  proprietors  on  that  part  of  the  coast.  Is 
there  any  authority  for  saying  that  any  proprietor  of  land 
exposed  to  the  inroads  of  the  sea  may  not  endeavour  to  protect 
himself  by  erecting  a  groyne  or  other  reasonable  defence, 
^though  it  may  render  it  necessary  for  the  owner  of  the 
adjoining  land  to  do  the  like  ?  I  am  not  aware  of  any 
(c)     8  B.  &  C.  360. 
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authority  or  principle  of  law  which  can  prevent  him  from  ao 
doing." 

The  principle  of  these  cases  seems  to  me  to  apply  to  the  facts 
here.  The  damage  of  which  the  plaintiff  complains  is  not  of 
continual  occurrence.  It  occurs  only  in  times  of  heavy  rains  or 
flood,  when  he  and  his  neighbours,  by  reason  of  their  occupation 
of  land  which  was  by  nature  a  swamp,  know  themselves  to  be 
subject  to  dangerous  visitations.  In  Neild  v.  The  Railway 
Company  the  flood  was  exceptional,  not  of  common  occurrence, 
but  if  it  had  been  a  recurring  danger,  and  a  permanent  work 
had  been  erected  instead  of  a  barricade,  I  think  that,  according 
to  the  reasoning  of  the  judgment,  the  defendants  would  all  the 
same  have  been  held  free  from  liability  for  damage  done  by  the 
water  warded  off'.  In  the  Pagham  Levels  Case  the  sea  was  a 
continuing  cause.  No  sudden  emergency  called  for  improvised 
defence.  The  reference  in  Neild  v.  The  Railway  Go.  to  the 
exceptional  character  of  the  danger  is,  I  think,  to  distinguish  it 
from  those  cases  in  which  a  river  or  watercourse  has  become 
charged  with  an  exceptional  quantity  of  water,  and  persons  have 
protected  themselves  to  the  injury  of  their  neighbours  by 
interfering  with  the  banks  of  the  river  or  of  the  watercourse. 
They  were  held  liable  because  of  this  interference.  With  regard 
to  rivers  and  watercourses  the  law  is  clear.  No  one  has  a  right 
to  change  or  obstruct  the  flow,  and  this  rule  has  been  applied, 
not  only  to  the  ordinary  course  of  a  river,  but  to  the  relieving 
channels  by  which  surplus  water  took  an  occasional  but  defined 
and  regular  course  in  times  of  flood — breaking  from  the  river  at 
one  point  and  rejoining  it  at  another.  This  was  the  case  in 
Menziea  v.  The  Earl  of  Breadalbane,  Rex  v.  Trafford  may  be 
explained  on  the  same  principle.  The  fenders  which  were 
raised  by  the  defendants  made  a  kind  of  artificial  bank  for  the 
river.  In  argument  for  the  plaintiff,  it  was  said — ^"The 
defendants,  by  raising  the  banks  of  the  river,  have  caused  the 
water  in  time  of  flood  to  flow  in  a  course  different  from  that  in 
which  it  would  otherwise  pass."  Lord  Tenterden  speaks  in  his 
judgment  of  the  extraordinary  course  which  its  superabundant 
quantity  has  been  accustomed  to  take  at  particular  seasons — 
"  The  fenders  prevented  the  waters  from  passing  in  the  way  in 


Digitized  by  VjOOQIC 


VlNNICOMBE 
V. 

MacGbsgor. 


V.LR.]  SUPREME  COURT:  VICTORIA.  56 

which,  when  occasion  happened,  it  had  been  always  accustomed  F.C. 

to  pass."    No  interference  of  this   kind   is   attributed   to   the  ^goi 

defendant  by  the  judgment  under  appeal.     The  Chief  Justice 

has  considered  the  law  as  to  what  constitutes  a  watercourse,  and 

examines  and  states  the  result  of   the  evidence  by   which  the 

plaintiff  endeavoured  to  prove  that  the  defendant  had  interfered     ^*^^^"*  '^' 

with  a  watercourse,  and  finds,  specifically — "  the  waters  which 

are  in  question  here  are  not  the  waters  of  a  watercourse."    I  did 

not  understand  this   conclusion   of   fact  to   be  disputed.     The 

Deep  Creek,  which  came  to  an  end  far  to  the  north-east  of  the 

bank,  was  a  large  contributor  to  the  descending  floods  which 

poured  upon  the  lands  in  question,  but  the  keeping  back  of  this 

flood  by  the  defendant's  bank  could  not,  as  I  think,  be  held  to 

be  an  interference  with  the  Deep  Creek,  and  the  learned  Chief 

Justice  does  not  treat  it  as  such.     For  these  reasons,  and  on  the 

authorities  to  which  I  have  referred,  I  think  that  the  defendant 

has  done  no  more  than  he  was  entitled  to  do,  and  that  judgment 

should  be  given  in  his  favour. 

The  case  of  Whalley  v.  The  Lancashire  and  Yorkshire  Rail- 
wy  Go.  (/)  has  been  referred  to  as  in  favour  of  the  plaintiff. 
There  the  railway  company  had  raised  an  embankment,  flood 
water  came  upon  the  company's  land,  the  embankment  caused 
it  to  accumulate,  it  endangered  the  embankment,  and  the 
defendants  cut  trenches  reasonably  necessary  for  the  protection 
of  their  property,  and,  without  negligence,  the  water  rushed 
through  and  damaged  the  plaintifi^s  land.  The  defendants  were 
held  liable  for  this  injury,  on  the  ground  that,  the  water  having 
come  upon  their  property,  they  were  not  entitled  to  transfer  the 
mischief  to  their  neighbour.  In  the  judgment  of  Brett,  M.R.,  Neild 
V.  London  and  N,  W.  Railway  and  R,  v.  Pagham  Commissioners 
were  referred  to  with  approval,  but  distinguished,  the  distinction 
being  that  in  the  case  before  the  Court,  as  the  water  came  upon 
the  defendants'  land,  they  could  not  cure  the  misfortune 
which  had  happened  to  themselves  by  transferring  it  to  the 
plaintiff.  Bagallay,  J.,  says  :— "  We  find  the  defendants  in  this 
position,  they  have  not  prevented  the  flow  of  water  upon  their 
own  land ;  if  it  had  remained  there  it  might  have  been  attended 
(/)    13  Q.B.D.  131. 
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with  danger  to  their  embankment  and  to  the  land  of  their 
neighbours."  They  did  not  leave  it  to  take  its  own  course,  and 
so  were  answerable  for  the  active  measures  which  they  took  to 
get  rid  of  it.  There  is  nothing  in  any  of  the  judgments  to 
suggest  that  the  defendants  might  not  have  lawfully  prevented 
the  water  from  flowing  upon  their  own  land,  and  thus  averted 
the  misfortune  to  themselves  by  keeping  the  water  off  by  such 
means  as  were  adopted  in  Neild's  Case,  even  if  by  so  doing  the 
same  damage  happened  as  was  caused  by  cutting  the  trenches. 
For  these  reasons,  WhaUey's  Case  does  not  seem  to  me  to  assist 
the  plaintiff. 

From  the  view  I  take  of  the  law,  it  is  unnecessary  for  me  to 
enter  upon  the  subject  of  leave  and  licence  set  up  as  one  of  the 
defences,  but  I  may  say  that  I  concur  with  the  Chief  Justice's 
conclusion  that  no  leave  and  licence  to  the  making  of  the  bank 
has  been  proved. 


Further  arguments  subsequently  to  the  delivery  of  these 
judgments  took  place  on  other  points  in  the  appeal,  and  the 
following  judgments  were  delivered  : — 

Williams,  J.  In  this  case  we  have  heard  on  a  previous 
occasion  arguments  upon  certain  points,  and  the  Court  has 
delivered  judgment  upon  them.  The  argument  of  the  case  has, 
however,  proceeded  upon  other  points  upon  which  we  had  no 
argument  before.  We  now  propose  to  deal  with  the  case  having 
regard  to  the  further  points  upon  which  we  have  heard  argument 
and  to  give  judgment  upon  the  whole  matter.  We  are  not 
disposed  to  differ  from  the  conclusions  or  findings  of  the  learned 
Chief  Justice  upon  the  various  questions  of  feict  dealt  with  in 
his  judgment,  and  as  to  which  we  have  had  considerable 
argument  upon  both  sides.  He  has  taken  infinite  pains  with 
the  discussion,  analysis,  and  consideration  of  the  various  issues 
of  fact  and  the  evidence  relating  to  them.  There  was  reasonable 
evidence  to  sustain  the  conclusions  at  which  he  arrived,  and, 
therefore,  we  see  no  reason  to  disturb  his  findings  and  con- 
clusions upon  those  questions  of  fact.  If  it  had  been  otherwise 
we  should  have  had  to  reserve  judgment.     But  as  we  accept  the 
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eonclusions  and  findings  upon  the  disputed  questions  of  fact  we 
do  not  think  it  necessary  to  delay  giving  judgment. 

The  locality  in  which  the  plaintiffs  and  the  defendant's  land 
is  situated  was  originally  a  huge  swamp  or  morass  extending 
over  100,000  acres,  and  it  seems  not  only  from  the  evidence, 
including  the  photographs  produced  before  us,  but  also  from  the 
conclusions  of  the  Chief  Justice,  and  the  result  of  his  observation, 
to  have  been  what  I  may  unduly  call  an  abomination  and 
desolation  of  localities.  The  Chief  Justice  in  his  judgment  gives 
a  vivid  picture  of  this  vast  area.  He  says  (His  Honor  read  from 
the  judgment  and  continued).  That  was,  it  is  stated,  apparently 
up  to  1879,  and  so  the  Chief  Justice  has  found.  Before  that 
date  the  defendant,  who  was,  and  is,  conspicuous  amongst  the 
pioneers  of  that  place,  undertook  certain  works  for  the  purpose 
of  making  a  large  portion  of  this  vast  area  valuable  and  suitable 
for  cultivation.  With  that  laudable  purpose,  and  with  self- 
interest  no  doubt,  he  constructed  various  drains,  amongst  them 
the  east  drain,  and,  I  believe  I  am  correct  in  saying,  the  Toomuc 
irain.  Those  are  drains  of  very  great  extent.  He  also  con- 
slnicted  the  south  drain,  as  to  which  we  have  had  most 
argament.  By  means  of  his  exertions  and  industry,  and  at 
considerable  expense,  he  has  succeeded  in  reclaiming  his  land 
from  the  dismal  condition  which  I  have  already  described, 
cutting  down  the  ti-tree,  clearing  oflF  the  stumps  by  rolling  and 
burning,  and  tilling  and  cultivating  the  land,  and  fitting  it  in 
every  way  for  the  purpose  of  cultivation  and  production.  He 
has  not  only  done  that  as  regards  his  own  land,  but  the  result  of 
his  industry  and  expense  has  been  to  greatly  benefit  the  land  of 
his  neighbours,  including  that  of  the  plaintifil  In  fact,  so  obvious 
was  it  that  the  making  of  the  south  drain  benefited  in  a  most 
marked  way  the  plaintiffs  land  that  the  plaintiff's  predecessor 
in  title,  one  Stanlake,  was  anxious  that  it  should  be  made  and 
assisted  in  the  making  of  it,  knowing  the  great  advantage  it 
would  be  to  allotment  95.  (His  Honor  read  from  the  judgment 
and  continued.)  As  I  say  then,  not  only  as  regards  his  own 
land  but  as  regards  that  of  his  neighbours,  including  the  plaintiff", 
the  defendant  by  his  energy,  industry,  and  expenditure  has 
greatly  benefited  it. 
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The  condition  of  things  when  the  south  drain  was  made  was, 
then,  as  I  have  stated.     The  Toomuc  drain  was  made  in  1876, 
the  east  drain  was  commenced  in  1876  and  finished  in  1879,  and 
then  at  the  end  of  1879  the  south  drain  was  constructed,  which, 
as  I  have  stated,  is  the  drain  we  have  heard  most  of  in  this 
action.     Now,  that  being  the  condition  of  the  locality,  there  is 
no  doubt  that  the  south  drain  carried  off  a  very  large  proportion 
of  the  water  from  the  north-east  which  issued  from  the  Deep 
Creek.      Probably  in  times  of  very  heavy  floods  it  would  not 
carry  all  the  water,  and  the  result  probably  would  be  that  the 
bank  of  the  south  drain,   which  was  on  the  defendant's  land, 
would  throw  back  some  of  the  water  upon  other  lands,  including 
that  of  the  plaintiff.     I  ought  to  have  said  that  the  bank  of  the 
south  drain  was  made  in  the  way  all  other  banks  in  that  district 
were  made,  viz.,  from  the  spoil  taken  out  of  the  south  drain. 
Stanlake  assisted  in  making  the  drain  and  bank,  and  was  in  fact 
paid  wages  for  doing  so.    It  was  constructed  in  exactly  the  same 
way  as  the  council  drain  was  constructed  in  later  years.    The 
council  drain  is  shown  on  the  plans  running  from  north  to  south, 
and  its  bank  was  constructed  by  throwing  out  the  spoil  on  to 
the  west  side  of  the  drain,  having  the  effect  of  protecting  the 
plaintiff's  land  from  the  overflow  from  the  drain.     All  the  other 
drains  and  banks  were  made  in  the  same  way.     Now  it  is  said 
that  the  defendant  is  responsible  and  liable  for  this  embankment 
upon  the  south  side  of  the  south  drain  throwing  back  water 
upon  the  plaintiffs  land,  and  having  regard  to  that  portion  of 
th^  judgment  of  the  majority  of  the  Court  already  delivered,  in 
that  condition  of  things  that  would   be  so.      But  the  whole 
condition  of  that  locality  has  been  altered  since,  not  only  by  the 
defendant,  but  by  the  plaintiff  and  others.     Since  the  east  drain, 
the  Toomuc  drain  and  the  south  drain  were  constructed  by  the 
defendant  and  the  locality  ajssumed  the  condition  I  have  already 
referred  to,  that  condition  has  been  completely  altered  by  works 
which   the   plaintiff,   the    council,   and    the   Government   have 
constructed,  and  perhaps  by  works  constructed  by  others,  as  to 
which,  however,  we  have  no  evidence.     The  council  drain  was 
constructed  by  the  council  in    1886,  the  extension  drain   was 
constructed  by  the  Government  in  1896,  and  the  plaintiffs  drain 
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was  constructed  in  1899.  The  effect  of  the  making  of  these 
three  drains  is  to  concentrate  and  bring  with  far  greater  velocity 
a  large  body  of  water  into  the  south  drain  which  the  south  drain 
was  never  intended  to  carry  under  those  conditions  of  concen- 
tration and  increased  velocity.  For  all  that  appears  in  evidence 
it  would  seem  that  if  these  three  drains  had  not  been  constructed 
allotment  65a  would  never  have  been  fioode^l,  and  the  water 
would  never  have  reached  it,  but  would  have  been  carried  off  by 
the  south  drain.  The  result  of  these  three  drains  is  to  rush  the 
water  with  greater  velocity  and  to  concentrate  it  in  the  south 
drain,  and  give  that  drain  work  which  it  was  never  intended  to 
do.  If  the  defendant's  bank  had  not  been  on  the  south  side  of 
the  south  drain,  what  water  was  brought  down  by  those  three 
drains  would  have  come  over  the  defendant's  land,  and  he  was 
perfectly  justified  in  putting  up  or  keeping  up  the  bank  in  order 
to  keep  that  water  off  his  land.  Therefore  we  think  that  the 
position  taken  up  by  the  plaintiff,  that  the  defendant  had  no/ 
right  to  construct  the  embankment  so  as  to  obstruct  the  natural 
flow  of  surface  water  or  the  natural  flow  of  the  superabundant 
flood  waters  of  Deep  Creek,  becomes  dissipated  in  this  change  oi 
the  face  of  the  country,  because  it  seems  to  be  idle  to  talk  of  the 
natural  flow  of  surface  water,  or  the  natural  flow  of  the  super- 
abundant flood  waters  of  the  Deep  Creek,  having  regard  to  that 
change.  Ex  necessitate  the  extension  dram  "tates"  a  very 
eorisiderable  portion  of  these  waters  out  of  their  natural  and 
customary  course,  and  so,  coming  west,  do  the  council  drain  and 
the  plaintiff's  drain.  Therefore,  that  point  in  this  case  dis- 
appears when  it  is  brought  home  to  us  how  materially  the 
condition  of  the  country  and  its  surface  have  been  altered  since 
the  time  when  the  south  drain  was  constructed.  We  think,  for 
the  reasons  I  have  stated,  the  defendant  was  justified  in  keeping 
up  that  embankment  as  a  protection  against  that  water  which 
otherwise  would  by  means  of  these  three  drains  have  been 
poured  on  to  his  land.  At  any  rate,  even  assuming  that  that 
position  is  not  correct,  this  is  certainly  not  a  case  in  which  this 
Court  would  issue  a  mandatory  injunction  to  compel  the 
defendant  to  remove  that  bank.  For  the  reasons  I  have  stated, 
We  think  that  judgment  should  be  entered  for  the  defendant 


F.C. 

1903 

VlNNICOMBE 

V. 

MacGkegor. 


Digitized  by  VjOOQIC 


60 


SUPREME   COURT:   VICTORIA. 


[Vol.  29 


F.C. 

1903 

ViNNlCOMBE 
V. 

MacGkkgob. 
Williams,  J. 


with  costs.     The  appeal  will  be  allowed  without  costs,  and  the 
judgment  for  the  plaintiff  will  be  set  aside. 

a'Beckett,  J.  I  concur  in  the  judgment.  It  is  only 
necessary  for  me  to  add  a  few  words  to  supply  what,  for 
reasons  already  given,  I  omitted  from  the  judgment  which 
I  delivered  stating  the  grounds  on  which  I  thought  the 
defendant  entitled  to  judgment.  My  reasons  for  thinking 
that  an  easement  to  receive  the  natural  flow  of  natural 
surface  water  cannot  exist  as  to  the  lands  in  this  case  are  that 
natural  conditions  have  been  essentially  changed  by  common 
consent  of  the  proprietors.  The  judgment  of  the  learned  Chief 
Justice  is  based  on  such  easement  only,  and  uses  the  words 
natural  flow  and  natural  suiface  water  in  the  injunctions  by 
which  he  gives  effect  to  his  views.  As  to  the  changes  which 
have  been  effected  I  refer  to  his  judgment  at  large,  to  the 
extracts  I  have  already  made,  and  to  the  extract  just  read  by  my 
brother  Williams.  I  gather  from  the  judgment  that  without  the 
extensive  drainage  system  now  in  operation  the  lands  of 
plaintiff  and  defendant  would  be  useless  for  human  occupation. 
Both  parties  are  living  under  artificial  conditions,  by  which  a 
swamp  has  been  converted  into  an  area  subject  to  only  occasional 
invasion  by  injurious  water,  and  I  think  that  within  this  area 
the  easement  in  question  cannot  exist.  If  the  judgment  of  the 
Chief  Justice  were  to  stand,  and  a  breach  of  injunction  were 
charged,  there  would  be  no  means  that  I  can  see  for 
ascertaining  whether  natural  flow  of  natural  surface  water 
had  been  obstructed.  The  diflSculty  of  applying  a  test  by  which 
it  could  be  decided  whether  breach  of  injunction  had  or  had  not 
been  committed  seems  to  me  to  support  the  view  that  no  wrong 
of  the  character  found  by  the  Chief  Justice  has  been  committed. 


Hodges,  J.  I  concur  in  the  judgments  that  have  been 
delivered,  and  desire  to  add  a  very  few  general  observations. 
This  action  was  brought  by  the  plaintiff  to  recover  damages  he 
alleges  he  has  sustained  by  reason  of  the  defendant  having 
obstructed  the  natural  flow  of  surface  water.  The  plaintiff 
contends  that  the  defendants  land  is  subject  to  servitude,  and  is 
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bound  to  receive  all  water  that  naturally  would  flow  from  the  F.C. 

plaintiff's  land   on    to   and   over   the   defendant's   land.     As  a  {^ 

general  proposition  the  judgments   previously   delivered   have      y   

already  dealt  with  that.     We  have   now  to  see   whether  the  v. 

existing  conditions  make  that  proposition  applicable.     It  is  only  

necessary  to  look  at  the  plan  and  to  bear  in  mind  some  of  the      ^^^^  *^' 

evidence  to  see  how  utterly  the  natural  conditions  have  been 

transformed.      The   water  that  came   down   the    Deep    Creek 

naturally  passed  over  allotments  94  and  95,  and  in  times  of  high 

flood  some   of  it  went  southward   to   the   west  of  the  neck, 

and  some   of  it  southward   to   the  eeiist  of  the   neck.     Those 

waters    have    to    a    large    extent    been    intercepted    by    the 

extension  drain,  which  is  capable  of  discharging  30,000  gallons 

a  minute,  just   at  the  corner  of  the   defendant's   land.     The 

defendant  had,  in  my  opinion,  an  absolute  right  to  stop  that 

water  coming  on  to  his  land.     To  the  west  of  that  another  drain 

has  been  mainly  constructed  apparently  for  the  protection  of  the 

plaintiff's  land,  and  capable  of  discharging  at  one  point  against 

the  defendant's  land  3000  gallons  per  minute.     The  defendant  is 

absolutely  entitled  to  stop  that  water  from  coming  on  to  his 

land,  and  his  only  obligation   is   to   stop   it;  he   is   under   no 

obligation  to  see  where  it  goes.     The   plaintiff  also   has  con- 

stmcted  a  drain  capable  of  discharging  3000  gallons  per  minute 

at  one  point  against   the    defendant's    land.     That    also    the 

defendant  is  entitled  to   stop.     All   these   drains   are   crossing 

what  originally  was  the  natural  flow  of  the  surface  water,  and 

it  is  almost  impossible  to  understand  now  how  one  can  speak  of 

the  natural  .flow   of   the   surface    water    originally   when    its 

conditions  have   been   so   transformed.     In   my   opinion   those 

three  drains  are  bearing  a  large  volume  of  water  which  the 

defendant  is  entitled  to  shut  off  his  land.     When  those  waters 

are  shut  off  they  will  go  on  to  the   plaintifi^s  land  and    will 

probably  interfere  with  what  remains  of  the  flow  of  the  Deep 

Creek  waters  which  would   be  coming  over  that  land.     It  is 

tiiose  waters  which  are  shut  off  from  the  defendant's  land  which 

are  interfering  with  the  natural  flow  of  water  on  the  plaintifTs 

land,  and  those  waters  the  defendant  is  entitled  to  stop,  and  they 

Danst  go  where  they  can.    The  injury  the  plaintiff  complains  of 
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is  done  by  the  persons  who  are  discharging,  so  to  speak,  those 
waters  on  to  his  land.  What  water  is  discharged  by  the 
extension  drain  is  discharged  on  to  the  plaintiffs  land  by  the 
Government ;  what  water  is  discharged  by  the  council  drain  is 
discharged  by  the  council  on  to  the  plaintiffs  land,  and  what 
water  is  discharged  by  the  plaintiffs  drain  is  discharged  by  the 
plaintiff  on  to  his  own  land.  For  these,  reasons  I  think  nqw_we. 
canjiot  speak  of  the  natural  flow  of  surface  water.  The  natural 
flow  has  gone ;  it  has  ceased  to  exist,  because  in  the  interests  of 
everybody,  and  of  the  plaintiff  himself  amongst  others,  the 
plaintiff  arid  other  men  have  been  doing  everything  they  can  to 
alter  and  change  the  natural  conditions  and  the  natural  situation. 
Under  these  circumstances  I  think  the  defendant  is  entitled  to 
keep  his  bank  and  defend  his  land,  and  I  think  judgment 
should  be  entered  for  him. 

Williams,  J.    The  appeal  will  be  allowed   without  costs. 

Judgment  will  be  entered  for  the  defendant,  with  costs,  and  the 

138/.  paid  by  the  defendant  to  the  plaintiff  to  be  repaid  to  the 

defendant. 

Appeal  allowed. 


Solicitors  for  appellant :   WiUiams  dk  Matthews. 
Solicitors  for  respondent :  Madden  &  Bwtler. 


w.  H.  M. 


HODGES,  J. 

1903 
March  24,  25. 


MELBOURNE  AND  METROPOLITAN  BOARD  OF  WORKS 
V.  SPENCER  and  Another, 

Sewfrage  rates— MeUxmme  and  MetropolUan  Board  of  Works  Act  1897  {No.  1491), 
ss.  8,  11,  12  —  Municipal  valuatiom  a  condition  precedent  to  reUe  —  Load 
OovfTnment  Act  1890  {No.  1112),  s,  ^t^^ Amendment  of  munidpodvaluatum— 
Notice  of  appeal  against  municipal  valuation — Efect  ofahandonmaU  of  daim 
to  rcUe  after. 

The  provisions  of  sec.  8  (5)  of  the  Melbourne  and  Metropolitan  Board  of  Works 
Act  1897,  that  for  the  purpose  of  making  any  rate  the  Board  shall  adopt  m  the 
net  annual  value  of  the  properties  the  municipal  valuation  in  force  at  the  time  of 
making  the  rate,  makes  the  existence  of  such  a  municipal  valuation  of  soy 
property  sought  to  be  rated  a  condition  precedent  to  the  rating  of  such  property 
by  the  Board. 

Where  a  municipal  council,  claiming  to  rate  certain  property,  makes  a 
valuation   of  such  property,  and,  after  the  owner  has  duly  given  notice  of 
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ippeal  againBt  such  valuation,  abandoni  the  claim  to  rate  the  property,  such  HODGES,  J. 

ibandonment  has  the  same  effect  as  an  adjudication  by  the  Court  to  which  the  ~ 

appeal  is  made  reducing  the  valuation  of  the  property  to  nil.  

AUorneyOtneral  v.  Shire  of  Hampden  ([1876]  2  V.L.R.  (E. )  138)  distinguished.  Melbourne 

Qiusre,  whether  the    Melbourne  and   Metropolitan  Board    of    Works  can,  ^^"^ 

nnderthe  Act  No.  1491,  recover  rates  as  for  "sewered  property"  unless   the  ^"^Board^f^^ 

property  in  respect  of  which  the  rates  are  levied  "  abuts  "  on  a  sewered  street.  Works 

Action.  ^  Spkkcer. 

This  was  an  action  in  which  the  Melbourne  and  Metropolitan 
Board  of  Works  sought  to  recover  from  the  defendant,  Walter 
Baldwin  Spencer,  a  Professor  of  the  defendant  University, 
certain  sewerage  rates  alleged  to  be  due  to  the  plaintiff  in 
respect  of  property  occupied  by  the  defendant  Spencer,  and 
owned  by  the  University. 

By  sec  8  of  the  Melbou/me  and  Metropolitan  Board  of 
W(yrlc8  Act  1897  (No.  1491)  it  is  provided  that— (1)  the  Board 
may  from  time  to  time,  but  not  of  tener  than  once  in  every  year, 
eause  an  estimate  to  be  prepared  of  the  money  required  for  one 
year  (for  certain  purposes  therein  described),  showing  the  sums 
milable  for  such  purposes  and  the  several  sums  required 
ttJ  the  total  net  annual  value  of  such  properties  as  are  sewered 
«dof  such  properties  as  are  not  (sub-sec.  1).  Before  proceeding 
to  make  the  rate  notice  of  intention  to  do  so  and  of  the  place 
where  the  estimate  can  be  inspected  is  to  be  posted  and  ad- 
vertised and  the  estimate  is  to  be  open  for  the  inspection  of 
tttepayers  (sub-sees.  3  and  4).  By  sub-sec.  5  it  is  provided  that 
"for  the  purpose  of  making  any  rate  the  Board  shall  adopt  as 
the  net  annual  value  of  properties  the  valuation  in  force  at  the 
time  of  making  the  rate  in  the  municipalities  within  which 
the  properties  respectively  are  situated.  Sub-sec.  6 — "  After 
the  estimate  has  been  prepared  and  notice  given  the  Board  may 

•  .  .  make  and  levy  the  rates  following,  viz. : — (a)  Upon 
every  sewered  property  a  rate  to  be  called  the  metropolitan 
general  rate  which  ....  shall  be  a  rate  of  one  shilling 
in  the  pound  of  the  net  annual  value  of  such  property ;  (b) 
^n  every  unsewered  property  (in  so  much  of  the  metropolis 

^is  described  in  the  4th  Schedule  of  the  Act  No.  1491)  a  rate 

^  exceeding  in  any  year  twopence  in  the  pound  of  the  net 

tonual  value  of  such  property." 
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HODGES,  J.  The  property  in  question  was  within  the  municipal  district 

1903  of  the  City  of  Melbourne,  which  is  within  the  district  described 

Melbourne     ^^  ^^®  ^^^   Schedule  of  the  Act.     Prior  to  the  year  1901  no 

AND  municipal  valuation  of  the  University  property  had  been  made, 

Metropolitan  '^  j   r     t       j 

Board  of      but  in  that  year  the  City  of  Melbourne   claimed  to  rate  the 
Works 

University  in  respect  of  such  property   (including  the  houses 

owned  by  the  University  and  occupied  by  the  defendant  Spencer 

and  other  officers  of  the  University),  and  the  usual  municipal 

valuation    was   accordingly  made.      The   University   gave  due 

notice  of  appeal,  but  before  the  appeal  came  on  for  hearing  the 

Council  of  the  City  of  Melbourne  abandoned  their  claim  to  rate 

the   University,   and   on   19th    July   1901    wrote   that   "  these 

properties  will  be  exempted  from  rating." 

In  the  years  1899  and  1900  respectively  the  Board  made  or 
purported  to  make  upon  every  unsewered  property  in  the  part 
of  the  metropolis  abovementioned  a  rate  of  twopence  in  the 
pound  on  the  net  annual  value  of  such  property. 

On  16th  July  1901  and  on  12th  August  1902  respectively 
the  Board  made  or  purported  to  make  upon  every  sewered 
property  a  "  metropolitan  general  rate  "  of  one  shilling  in  the 
pound  of  the  net  annual  value  of  such  property. 

The  defendants  refusing  to  pay  such  rates  after  demand,  the 
plaintiff  sought  in  this  action  to  recover  them,  and  also  asked  for 
a  declaration  "  that  the  property  in  question  is  rateable  by  the 
plaintiff  according  to  its  net  annual  value  as  shown  by  the 
valuation  in  force,  at  the  time  of  the  plaintiff  making  such  rate, 
in  the  municipality  of  the  City  of  Melbourne,  or  if  there  be  no 
such  valuation  in  force  then  according  to  the  actual  net  annual 
of  such  property." 

Various  defences  were  raised  and  argued,  but  as  the  learned 
Judge  bases  his  judgment  solely  on  the  first  defence  mentioned 
by  him,  the  facts  and  arguments  are  set  out  in  this  report 
only  so  far  as  they  relate  mainly  to  questions  of  law  involved  in 
such  defence. 

Mitchell  (with  him  Lewers)  for  the  defendants — By  sec.  8  (5) 
of  the  Melbourne  and  Metropolitan  Board  of  Works  Act  1897 
(No.  1491)  it  is  provided  that   "for  the  purpose  of  making  any 
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rate  the  Board   shall   adopt  as  the   net   annual    value  of   the    HODGES,  J. 

properties  the  valuation  in  force  at  the  time  of  making  the  rate  1903 

in  the  municipalities  within   which   the  properties  respectively     melbouknk 

are  situate."      There   is   no  other  provision  or  machinerv  for   ,,     ^^^ 

■^  •'  Metropolitan 

valaation  or  for  appeal  from  such  valuation.     As  a  matter  of  fact       Board  of 
the  resolutions  of  the  Board  making  a  rate  in  the  present  case  ^ 

are  expressed  as  being  "  on  the  municipal  valuation  in  force."  Spencer. 
Except  in  the  year  1901  there  has  never  been  any  municipal 
valuation  in  respect  of  the  defendant's  property.  The  effect  of 
the  notification  (given  by  the  City  of  Melbourne  to  the  Uni- 
versity after  notice  of  appeal  against  its  valuation  in  1901)  that 
the  property  would  be  exempt  from  rating  was  the  same  as  if 
the  appeal  had  been  allowed  and  the  valuation  amended  by 
reducing  the  rateable  value  of  the  property  to  nil. 

Isaacs,  K.C.,  and  Starke  for  the  plaintiff — The  mere  fact  that 
there  is  no  municipal  valuation  in  force  in  respect  of  any 
particular  property  is  not  sufficient  to  preclude  the  Board  from 
making  a  rate  and  levying  it  on  the  annual  value  of  that 
property.  By  virtue  of  sub-sec.  6  the  Board  has  power  to  make 
and  levy  the  rate  on  the  net  annual  value  of  the  property. 
Where  there  is  a  municipal  valuation  in  force  that  is  the  valua- 
tion to  be  adopted.  Where  it  exists  it  is  conclusive  as  to  the 
value.  But  in  its  absence  the  rate  is  still  leviable  on  the  "  net 
annual  value,"  By  sec.  8  (8)  it  is  provided  that  in  any  pro- 
ceeding to  recover  a  rate  a  certificate  of  the  Board  shall  be 
friim  facie  evidence  of  such  rate  and  all  matters  relating 
thereto.  Further,  a  valuation  of  this  property  was  actually 
made  by  the  City  of  Melbourne  in  1901.  The  most  that  the  City 
Council  did  was  to  yield  to  the  contention  of  the  University  that 
the  property  was  not  rateable.  That  cannot  affect  the  Board's 
power  to  rate.  There  was  no  alteration  or  amendment  of  the 
valuation.  The  City  Council  has  no  power  to  amend  a  valuation. 
That  can  only  be  done  by  a  court  of  law  sitting  on  appeal  from 
the  valuation  :  Attorney-Oeneral  v.  Hampden  (a)  ;  Local 
Gm)emment  Act  1890,  sec.  274. 

They  also  referred  to  Melbourne  Covporation  Acta  (6  Vict., 

(a)      2  V.L.R.  (Eq.)  138. 
Vol29,V.L.R.  E 
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HODGES,  J.    No.  7,  sec.  867;  8  Vict.,  No.  12,  sec.  20-23);  CasUe-  on  Rating 
1903  (Srd  ed.),  p.  578  ;  27  Vict,  No.  178,  sees.  42-44 ;   Local  Oovem- 

Melboubnk     weti^  Act  1891,  sees.  60-61. 

AND 

Metbopoutan 
Board  of  Mitchell  in  reply. 

Works  ^  -^ 

V.  Cur.  adv.  vult. 

Spenoer. 

Hodges,  J.,  read  the  following  judgment: — This  action  is 
brought  by  the  Melbourne  and  Metropolitan  Board  of  Works 
against  Profe&sor  Spencer  and  the  University  of  Melbourne  to 
recover  certain  sewerage  rates  alleged  to  be  due  to  the  plaintiff 
corporation  in  respect  of  property  owned  by  the  University  and 
occupied  by  the  defendant  Professor  Spencer.  Apart  from  the 
important  general  question  as  to  whether  the  property  owned 
by  the  University  is  rateable,  the  defendants  rely  on  two 
objections— (a)  That  there  is  no  valid  valuation  in  force  of  the 
property  in  question,  and  such  valuation  is  a  condition  precedent 
to  the  making  or  levying  of  a  rate.  (6)  That  no  sewered 
property  rate  can  be  made,  as  the  property  in  question  does  not, 
nor  does  any  part  of  it,  abut  upon  any  sewered  street. 

(a)  As  to  the  objection  that  there  is  no  valid  valuation  in 
force,  and  that  such  is  a  condition  precedent  to  making  or 
levying  a  rate,  Act  1491,  sec.  8,  sub-sec.  1,  empowers  the  Board 
to  cause  an  estimate  to  be  prepcired  showing  the  moneys  required 
and  the  total  net  annual  value  of  such  properties  as  are  sewered, 
and  of  such  as  are  not  sewered.  Sub-sec.  5  provides  that,  "  for 
the  purpose  of  making  any  rate  the  Board  shall  adopt  as  the  net 
annual  value  of  properties  the  valuation  in  force  at  the  time 
of  making  the  rate  in  the  municipalities  within  which  the 
properties  respectively  are  situate." 

Then  sub-sec.  6  provides  that,  after  the  estimate  has  been 
prepared,  etc,  the  Board  may  make  and  levy  rates  on  the  net 
annual  value  of  such  property. 

I  take  it  to  be  clear  from  the  words  of  this  section  that 
the  rate  cannot  be  made  and  levied  on  any  property  unless  the 
net  annual  value  of  such  property  has  been  ascertained,  and 
by  sub-sec.  o  the  net  annual  value  in  the  case  of  the  property 
now  under  consideration  is  to  be  ascertained  by  finding  out  the 
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valuation  in  force  in  respect  to  this  property  in  the  City  of     HODGES,  J. 
Melbourne.      This    seems    a    necessary    and    reasonable    con-  1903 

struction  of  this  Act,  as  it  provides  no  machinery  for  valuing     Melboubne 
property,  no  means  by  which  the  parties  concerned  can  have    ^     ^^ 
any  say  in  the  valuation,  nor  does  it  provide  any  method  by       Board  of 
which  the  parties  can  dispute  its  fairness  or  correctness,  whereas  v, 

the  Municipal  Acts    provide    means    for    determining    these 
questions. 

I  have,  therefore,  to  determine  whether  there  was  at  the 
time  of  making  the  rates  in  question  any  valuation  in  force  in 
the  City  of  Melbourne  in  respect  of  the  property  in  question.  A 
valuation  of  this  property  had  been  made  for  the  City  of 
Melbourne.  The  University  of  Melbourne  duly  gave  notice  of 
appeal  against  such  valuation,  upon  the  grounds,  inter  alia — 
"That  the  property  was  not  rateable;  unfairness  in  the 
valuation ;  incorrectness  in  the  valuation.*'  This  notice  was 
coasidered  by  the  City  Council,  and  the  University  was  by  its 
authority  notified  that  this  property  would  be  exempt  from 
rating.  No  rates  have  been  claimed  or  paid  in  respect  of 
such  valuation  and  rating.  But  the  matter  never  went  into 
Court.  There  is  no  doubt  that  the  question  of  the  valu- 
ation was  never  considered  by  the  City  Council.  All  claim 
for  rates  in  respect  of  the  property  was  abandoned,  on  the 
ground  that  the  property  was  not  rateable  at  all.  It  is  now 
contended,  on  behalf  of  the  Board,  that  the  valuation  stands,  and 
that  the  City  Council  did  not,  and  could  not,  alter  the  valuation ; 
that  a  Court,  and  a  Court  only,  could  alter  the  valuation.  In 
support  of  this  contention,  the  case  of  The  Attorney-General 
V.  Tlie  Shire  of  Hampden  (b)  was  relied  upon.  That  case 
undoubtedly  decides,  and  if  I  may  so,  rightly  decides,  that  the 
council  cannot  of  its  own  motion  alter  a  valuation.  If  it  could 
of  its  own  motion  alter  a  valuation  by  diminishing  it,  it  could 
also  by  raising  it.  The  Act  gives  no  such  power  to  the  council 
of  a  municipality,  and  the  exercise  of  such  a  power  would  lead 
to  inextricable  confusion.  But  it  is  quite  a  different  matter 
where  the  council  does  not  act  of  its  own  motion  as  here.  In 
this  case  there  was  a  notice  of  appeal  duly  given  and  served. 
(6)    2  V.L.R.  (E.)  138. 
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HODGES,  J.    By    the    Local    Oovemment    Act,    sees.    276    and    277,    the 

1903  parties  are  then  in  the  position  of  appellant  and  respondent; 

Melbourne     ^^^  when  they  are  placed  in  that  position  by  the  Act,  I  can  see 

AND  uQ  reason  why  the  appellant  and  respondent  should  not  be  able 

Metropolitan  j  rr  r 

Board  of      to  meet  and  adjust   their    differences ;    no    reason    why    the 
Works 

respondent  should  not  agree  with  the  appellant  that  he  should 

allow  his  appeal  to  lapse  if  he  finds  that  he  has  no  ground  for 

appealing,  and  why  it  should  be  constrained  to  go  on  with  the 

appeal.     Nor  can  I  see  any  reason  why  the  Council,  if  it  finds 

that  it  is  in  the  wrong,  should  be  constrained  to  continue  its 

opposition  to  the  appellant,  and  heap  up  costs,  when  it  l^nows 

that  the  appellant  is  in  the  right. 

In  my  opinion,  when  the  parties  are  under  the  Act  in  the 
position  of  appellant  and  respondent,  they  are  placed  in  the 
position  of  ordinary  appellants  and  respondents,  with  full 
authority  to  contest  the  matter  to  the  end,  or  to' settle  their 
differences.  In  my  opinion,  the  settlement  by  the  City 
Council  was  a  valid  settlement,  and  would  have  been  valid  if, 
instead  of  going  to  the  whole  matter  in  dispute,  it  had  altered 
the  valuation.  In  this  case  it  amounts  to  a  settlement  that 
the  rateable  value  of  this  property  is  nil  The  Council,  by 
its  act,  has  prevented  an  adjudication  on  all  the  matters 
contained  in  the  notice,  and  there  is,  in  my  opinion,  no  valid 
valuation  in  force  in  respect  of  this  property.  On  this 
objection  judgment  should  be  entered  for  the  defendants. 

As  to  the  rates  for  "  sewered  property,"  I  am  inclined  to 
think  that  the  plaintiff  must  fail,  as  the  property  in  question 
does  not,  in  my  opinion,  "  abut  on  "  a  sewered  street,  but  as  the 
other  objection  is  an  answer  to  the  whole  action,  I  have  not  felt 
it  necessary  to  detd  with  this  question,  nor  with  the  larger  one 
as  to  whether  any  of  the  University  property  is  rateable. 

Judgment  for  defendants^  with  costs. 

Solicitors  for  the  plaintiff:  Finky  Best,  cfc  Hall. 
Solicitors  for  the  defendants :  Nunn,  Smith,  dc  Jefferson. 

J.    M. 
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WHYTE  V.  WILLIAMS  and  Anot1m\  HODGES.  J. 

Iniolvency  —  Orocer's  licence  —  Action  to  enforce  right  to  purchase  —  Order  of  1903 

Court   giving    option  of  purchase  —  Proviso  in  frattd  of  insolvency  law —  February  16,  26. 
Ii^vnction  against  transfer  of  grocer's  licence— Order  of  Court  purporting  to  F.C. 

hind  official  assignee  in  case  of  insolvency— Property  passirig  to  official  assignee         May  14. 
—Equitable  interest  in  insolvents  property— Official  assignee—**  Privy." 

A.,  the  holder  of  a  grocer's  licence,  agreed  that,  should  he  desire  to  dispose  of 
the  licence,  he  would  give  B.  the  first  option  of  purchasing  it  for  40^  A. 
attempted  to  Veil  the  licence  to  C,  whereupon  B.  brought  an  action  against  A. 
and  C.  claiming  specific  performance  of  the  agreement  and  an  injunction  to 
restrain  the  sale  to  C.  In  this  action  an  order  of  the  Court  was  made  by 
consent  ordering  that  **  upon  payment  of  the  sum  of  40/.  by  B.  when  required 
to  do  80  by  A.  his  executors  or  administrators  A.  his  executors  administrators  or 
his  official  assignee  D.  should  he  become  insolvent "  should  transfer  the  licence 
to  &,  provided  that  "  if  A.  should  become  insolvent  B.  shouldbe  entitled  to  pay 
iOl.  and  obtain  a  transfer  of  the  licence  ;  "  and  granting  a  '*  perpetual  injunction 
against  A.  his  executors  .administrators  or  assigns  in  insolvency  should  he  ever 
become  insolvent "  from  transferring  the  licence  to  any  person  other  than  B. 

A.  afterwards  became  insolvent,  and  D.  was  appointed  the  official  assignee  of 
bii  estate. 

Per  the  Full  Court  (Madden,  C.J.,  Williams  and  Hood,  JJ.),  affirming  the 
decision  of  Hodges,  J.  :— 

Bddf  that  D.  was  not  bound  by  any  of  the  provisions  of  the  consent  order, 
tthe  was  neither  a  party  to  the  action  nor  a  '*  privy  "  to  a  party  thereto. 

Held  also,  that  the  proviso  for  the  transfer  of  the  licence  to  B.  on  the 
insolvency  of  A.  was  void  as  against  the  policy  of  the  insolvency  law. 

Held  further,  that  the  whole  property  in  the  licence  passed  to  D.,  and  that  B. 
had  no  equitable  interest  therein. 

Ex  parte  Mackay  {[1873]  L.R.  8  Ch.  643)  and  Ex  parte  Barter  ([1884] 
26  Ch.  D.  510)  followed. 

Action. 

The  plaintiff  was  William  Henry  Whyte,  and  the  defendants 
were  Richard  Williams  and  James  Henry  Curnow,  assignee  of 
the  insolvent  estate  of  Williams.  The  consent  order  of  19th 
September  1900,  referred  to  below,  contained  the  following 
clause : — "  And  it  is  further  ordered  that  a  perpetual  injunction 
by  consent  shall  be  and  the  same  is  hereby  granted  herein 
against  the  said  Richard  Williams  his  executors  administrators 
or  assigns  in  insolvency  should  he  ever  become  insolvent  his 
trustee  under  any  deed  of  arrangement  composition  or  assign- 
ment from  transferring  the  said  grocer's  licence  or  any  interest 
therein  to  any  person  other  than  the  plaintiff  his  executors 
administrators  or  assigns  or  nominee  or  nominees  in  writing  and 
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F.C.  subject  to  the  conditions  hereof  from  doing  anything  or  omitting 

19Q3  to  do  anything  whereby  the  said  grocer's  licence  or  any  renewal 

- —  thereof  may  be  injuriously  affected  cancelled  or  become  void." 

V.  After  the  insolvency  of  Williams,  plaintiff  formally  tendered 

the  sum  of  40J.  to  the  defendants,  and  demanded  a  transfer  of 

the  licence ;  and  subsequently  the  defendant  Curnow  wrote  to 

the  plaintiff  intimating  his  intention  to  sell  the  licence  at  the 

expiration  of  seven  days  if  the  proceedings  threatened  by  the 

plaintiff  were  not  instituted. 

At  the  trial  evidence  was  given  that  the  licence  was  at  all 
times  material  worth  about  450i. 

The  other  material  facts  are  fully  set  out  in  the  judgment  of 
Hodges,  J.,  below. 

Mitchell  and  Giissen  for  the  plaintiff. 

Isaacs,  K,C,y  and  Mc Arthur  for  the  defendants. 

Cur.  adv.  vulL 

Hodges,  J.,  read  the  following  judgment: — In  1892  the 
defendant  Williams  was  a  wine  and  spirit  merchant  carrying  on 
a  business  in  Bendigo,  and  was  desirous  of  obtaining  a  grocer's 
licence.  He  had  an  interview  with  the  plaintiff  (who  was  then 
under  21  years  of  age)  and  with  the  plaintiffs  uncle — William 
Kenneth  McKenzie — who  was  a  wine  and  spirit  merchant 
carrying  on  business  as  such  in  partnership  with  the  plaintiffs 
father,  David  Whyte.  The  outcome  of  these  interviews  was 
that  the  defendant  Williams  acquired  a  grocers  licence,  and 
that  plaintiff  and  defendant  executed  a  deed  in  1892.  It  is 
suggested  that  the  plaintiffs  father  or  uncle  or  both  had 
acquired  this  licence  and  transferred  it  to  the  defendant 
Williams.  I  am  not  by  any  means  satisfied  that  either  or  both 
had  acquired  such  licence.  I  am  only  satisfied  that  they  knew 
a  person  who  had  a  licence  and  was  willing  to  transfer  for  40^., 
and  either  that  he  was  willing  to  wait  for  the  money,  or  that 
the  plaintiff's  father  or  uncle  or  both  were  willing  to  find  the 
401.  and  give  the  defendant  Williams  time  to  pay  it  in  consider- 
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aiion  of  his  executing  the  deed  above  referred  to.     The  deed  F.C. 

itaelf  is  somewhat  against  the   plaintiff's   contention   on   this  ^903 

point,  for  it  says  "  That  the  said  Richard  Williams  being  the  ~ — 
holder   of  a  grocer's   licence  recently  transferred   to  him   by  v. 

^VtT^L.1  A  M4 

William  Stembel " ;  so  that,  according  to  this,  the  licence  w&s 
transferred  to  him  by  William  Stembel.  It  may  be  that  the 
plaintiflTs  father  or  uncle  had  previously  acquired  some  interest 
in  this  licence,  but  on  this  question  I  am  not  clear.  But  I  am 
clear  that,  whatever  interests  such  persons  may  have  had,  the 
licence  was  transferred  to  the  defendant  Williams,  and  that  the 
deed  of  1892  expressed  all  that  he  had  undertaken  in  dealings 
with  father  or  uncle,  or  both,  and  plaintiff,  and  that  it  fully 
satisfied  any  promises  that  the  defendant  Williams  had  made  to 
any  or  all  of  such  persons  as  to  transferring  the  licence  to  the 
plaintiff. 

Some  time  in  1900  the  defendant  Williams  was  proposing 
to  dispose  of  this  licence  to  one  Greaves,  whereupon  the 
plaintiff  issued  a  writ  against  the  defendant  Williams  and 
Greaves,  claiming  inter  alia  an  injunction  to  restrain  Williams 
from  disposing  of  the  licence.  Some  negotiations  must  then 
have  taken  place  between  the  plaintiff  and  Williams  and 
Greaves,  and  in  the  result  a  consent  order  was  made  by  the 
Chief  Justice  on  the  19th  September  1900. 

Subsequently,  in  1902,  Williams  became  insolvent,  and  his 
estate,  was,  by  an  order  of  the  15th  January  1902,  sequestrated, 
and  the  defendant  Cumow  was  appointed  assignee  of  such 
estate  under  the  provisions  of  the  Insolvency  Act  1890. 

The  plaintiff  has  offered  to  pay  the  sum  of  £40,  and  claims — 

(1)  a  declaration  that  he  is  beneficially  interested  in  the  licence ; 

(2)  a  transfer  of  the  licence,  or  that  the  defendants  will  do  all 
acts  that  will  enable  him  to  get  the  licence  transferred ;  and  (3) 
an  injunction  to  restrain  the  defendants  from  transferring  the 
licence.  The  plaintiff  in  the  first  instance  bases  his  claim  on  the 
deed  of  1892.  By  that  deed  the  defendant  Williams  covenanted 
with  the  plaintiff  that  whenever  he  should  desire  to  dispose  of 
the  said  licence  he  would  give  notice  in  writing  to  the  plaintiff 
of  his  desire,  and  in  consideration  of  £40  to  be  paid  by  the 
plaintiff  to  the  defendant  Williams,  the  defendant  Williams 
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F.C.  would  sell  and  do  all  necessary  acts  and  things  to  transfer  the 

^^  licence   to   the  plaintiff,  or  to  such   person  as  plaintiff  might 

„; —  direct :  that  defendant  Williams  would  renew  the  licence  from 

Whyte 

r.  time  to  time,  would  not  allow  the  licence  to  lapse,  or  do  any- 

thing whereby  the  transfer  thereof  to  the  plaintiff  could  or 
would  be  prejudicially  affected.  The  deed  also  contained  a 
prov^iso  that  the  plaintiff  should  have  the  option  of  fulfilling  or 
declining  the  sale,  and  declared  that  the  intention  of  the  deed 
was  to  ensure  the  first  offer  to  the  plaintiff.  With  regard  to 
that  deed  it  is  sufficient  to  say  that — apart  from  the  proposal  to 
sell  to  Greaves  in  1900  all  plaintiffs  rights  in  respect  to  which 
are  contained  in  the  consent  order  referred  to  above — there  is 
no  evidence  the  defendant  Williams  desired  to  dispose  of  the 
licence,  and,  although  the  sequestration  was  on  his  own  petition, 
he  may  still  desire  and  hope  that  he  may  again  carry  on 
business  under  that  licence  ;  and  as  to  the  negative  covenant,  I 
am  of  opinion  that  it  was  not  intended  to  apply,  and  does  not 
apply,  to  the  case  of  the  defendant  Williams  becoming  insolvent, 
and  further  I  very  much  doubt  whether  the  said  defendant 
could  have  lawfully  bound  himself  by  a  covenant  of  this  kind 
against  insolvency.  But  in  my  opinion  that  deed  may  now  be 
disregarded,  as  all  rights  under  this  document  are  absorbed  in 
the  consent  order,  and  the  plaintiff  must,  in  my  opinion, 
succeed  on  that  order  or  fail  altogether. 

The  plaintiff  next  bases  his  claim  under  that  consent  order 
of  September  1900.  The  most  important  clause  of  that  order,  so 
far  as  this  action  is  concerned,  is  the  4th,  which  is  in  the  follow- 
ing words : — "  That  upon  payment  of  the  sum  of  40i.  by  the 
said  William  Henry  Whyte  his  executors  administrators  or  assigns 
at  any  time  the  same  may  be  required  by  the  said  Richard 
Williams  his  executors  or  administrators  and  signified  by  him  or 
them  by  a  sufficient  notice  in  writing  the  said  Richard  Williams 
his  executors  or  administrators  or  his  official  assignee  James 
Henry  Curnow  or  Ronald  Rankin  or  any  other  official  assignee 
in  insolvency  or  trustee  in  insolvency  should  he  ever  become 
insolvent  or  his  trustee  under  any  deed  of  arrangement  composi- 
tion or  assignment  for  the  benefit  of  creditors  will  do  all  things 
necessary  to  transfer   the  said  grocer's  licence  or  any  renewal 
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thereof  to  the  said  plaintiff  or  his  nominee  signified  in  writing  to  F.C. 

the  said  Richard  Williams  at  any  time  it  is  desired  to  transfer  J^ 

or  dispose  of  the  said  grocer's  licence.      Provided  that  if  the  - — 

said  Richard  Williams  becomes  insolvent  or  makes  any  such  v. 

deed  of  arrangement  composition  or  assignment  as  aforesaid 
the  said  William  Henry  Whyte  his  executors  administrators  and 
a<isigns  shall  be  entitled  forthwith  to  pay  the  said  sum  of  402. 
and  to  demand  and  obtain  a  transfer  of  the  said  grocer's  licence 
as  aforesaid." 

This  is  a  very  peculiar  clause.     In  the  first  part  it  provides 
that,  upon   payment    of    40Z.   by   Whyte    when    required    by 
Williams,  his  executors  or  administrators,  the  said  Williams,  his 
executors  or  administrators  or  his  official  assignee,  James  Henry 
Curnow,  or  Ronald  Rankin,  or  any  other  official  assignee  or 
trustee  in   insolvency,  will  do  all  things  necessary  to  transfer 
the  licence.     This  does  not  say  to  whom  the  Ml.  is  to  be  paid. 
But  it  would  seem  that  on  payment  of  402.  to  Williams,  his 
offidal  assignee  was  to  do  all  things  necessary  to  transfer  the 
grocers  licence  to  Whyte.     Again,  neither  Curnow  nor  Rankin 
was  Williams's  official   assignee.     Williams  was  not   then   in- 
solvent.   This  is  simply  an  effort  to  make  persons  parties — or 
at  any  rate  appear  to  be  parties — to  a  judgment  who  were  not 
and  could  not  be  made  parties,  and  an  effort  to  tie  the  hands 
of  any  assignee  or  trustee  Williams  might  have  if  Williams 
became  insolvent.    Then  comes  the  proviso  on  which  plaintiff's 
claim  Ls  really  based.     By  this  it  is  provided  that  if  Williams 
became  insolvent,  Whyte  should   be   entitled   to  pay  the  sum 
of  40L  and   demand  and    obtain  a  transfer    of    the    licence. 
Here  again  it  is  to  be  noticed  that  the  consent  order  does  not 
state  to  whom  Whyte  was  to  pay  the  money,  nor  to  whom  he 
is  entitled  to  make  his  demand,  nor  from  whom  he  is  to  obtain 
a  transfer  of  the  licence.     Does  this  clause  in  the  oider  bind 
Curnow,  Williams's  assignee,  to  transfer  ?    In  my  opinion  it  does 
not.    Curnow  was  in  no  sense  a  party  to  that  order — was  not 
m  any  way  before  the  Court.    And  such  an  order  in  my  opinion 
eoiild  no  more    define   the    duties   or   restrict  the  powers   of 
»filliams's  assignee,  if  he  should  ever  have  one,  than  it  could 
<icfine  the  duties  or  restrict  the  powers  of  any  other  person's 
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F.C.  assignee.     I  have  no  doubt  that  it  was  intended  by  some  of  the 

J^  parties  to  this  consent   order  to  do  something    which    they 

believed  that  they  could  not  do  by  mere  agreement ;  that  is— in 
case  of  Williams's  insolvency — to  give  this  valuable  asset  to  the 
plaintiff  for  an  inconsiderable  sum.  The  judgment  or  order 
may  be  perfectly  good  and  binding  on  Whyte  and  Williams, 
who  were  parties  to  it,  and  may  (I  do  not  say  it  does)  give  the 
plaintiff  some  right  to  prove  against  the  estate;  but  as  an 
attempt  by  two  persons  to  settle  by  a  consent  order  that  the 
property  or  part  of  the  property  of  one  of  them  is  to  pass  to  the 
other  if  that  one  becomes  insolvent,  it  must  fail  to  bind  the 
assignee  in  insolvency.  It  was  also  argued  before  me  that  this 
grocer  s  licence  was  a  mere  personal  right,  and  that  it  was  not 
property  and  did  not  pass  to  Williams's  assignee  under  the 
Insolvency  Act  or  any  other  Act.  I  don't  propose  to  stop  and 
inquire  whether  this  licence  is  property  that  would  pass  to  the 
assignee  under  the  Insolvency  Statutes  in  case  of  the  insolvency 
of  a  licensed  person.  Sec.  115  of  the  Licensing  Act  1890 
authorizes  the  assignee  or  trustee  of  a  licensed  person  by  an 
agent  specially  authorized  in  writing  by  the  Licensing  Court  to 
carry  on  the  business  of  such  licensed  person  until  the  expira- 
tion of  the  licence.  The  licence  must  therefore  have  passed 
from  the  insolvent.  The  claim  will  therefore  be  dismissed  with 
costs. 

Judgment  for  defendants,  with  cost^. 

From  this  judgment  the  plaintiff  appealed. 

Mitcltell  (with  him  Cussen)  for  the  plaintiff,  appellant — 
The  consent  order  was  a  compromise  by  which  the  plaintiff  gave 
up  the  enforcement  of  his  right  to  get  the  licence  then  and 
there  transferred  for  40/.,  and  contented  him.self  with  the 
protection  of  the  injunction,  and  the  right  to  get  the  licence, 
in  the  event  of  Williams's  insolvency,  for  40i.  That  was  a 
-'  dealing  with  the  insolvent  made  in  good  faith  and  for  valuable 
consideration "  within  the  meaning  of  sec.  74  (3)  of  the 
Insolvency  Act  1890,  and  was  therefore  valid.  The  original 
agreement  is  not  merged  in  the  consent  order.     They  co-exist 
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and  the  position  is  that,  if  Williams  is  desirous  of  selling,  he  F.C. 

must  give  plaintiff  notice,  and  cannot  transfer  to  anybody  else,  2903 

and  consequently  mast  sell  to  the  plaintiff.     As  to  the  right  to  - — 

enforce  by  injunction  a   negative  stipulation,  see    Donndl  v.  ». 

WiLLiTAMS 

Bennett  (a)  and  Orimston  v.  GunningJuxm  (6).   Further,  having 
regard  to  all  the  facts,  this  compromise,  even  if  it  has  not  been 
embodied  in  an  order  of  the  Court,  would  not  offend  against  the 
principle   which    makes    certain     agreements    void    as     being 
against  the  policy  of  the  Insolvency  Acta,     The  principle  laid 
down  in  Ex  parte  Barter  (c),  that  "  the  owner  of  property  may, 
on  alienation,  qualify  the  interest  of  his  licence  by  a  condition 
to  take  effect  on  bankruptcy  ;  but  cannot,  by  contract  or  other- 
wise, qualify  his  own  interest  by  a  like  condition,  determining 
or  controlling  it  in  the  event  of  his  own  bankruptcy,  to  the 
disappointment  and  delay  of  his  creditors,  the  jua  disponendi, 
which  for  the    first  purpose  is  absolute,    being    in  the  latter 
iostance  subject  to  the  disposition  previously  prescribed  by  law," 
does  not  apply  in  the  circumstances  here.     Even  if  the  plaintiff 
aai  his  uncle  did    not  acquire  the  licence  absolutely,  they  at 
last  acquired  a  control  over  it,  though  they  allowed  Williams  to 
ajoy  it.     The  fact  that  Williams  promised  to  sell  for  Ml.  what 
ns  in  fact  worth  about  450Z.  is  itself  evidence  of  this.     The 
eoosent  order  does  not  place  the  plaintiff  in  a  better  position 
after  insolvency  than  before  insolvency.     The  plaintiff  has  an 
equitable  interest — a  judgment  of  the  Supreme  Court  debarring 
Williams  from  selling  to  anybody  but  the  plaintiff,  and  giving 
the  latter  an  enforceable  right  to  get  the  licence  for  40i.     One 
effect  of  the  consent  order  is  that,  if  Williams  or  his  assignee  in 
insolvency  offered  the  plaintiff  the  licence  for  40t,  he  must  buy 
it.    The  property  passes  to  the  assignee  in  insolvency  subject  to 
the  equities  in  the  plaintiff  in  regard  to  it.     The  assignee  in 
insolvency  is  in  effect  a  trustee  for  the  plaintiff.     Quite  apart 
from  being  specifically  named  therein,  the    consent    order    is 
dearly  binding  on  the  assignee  in  insolvency,  and  he,  equally 
with  Williams,  is  bound  by  the  injunction.    The  assignee  might 
^vry  on  the  business  for  a  certain  time,  but  &s  soon  as  he   stops 

(a)   [1883]  22  Ch.  D.  835.  (6)    [1894]  1  Q.B.  125. 

(c)    26  Ch.  D.  610,  at  pp.  519,  520. 
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F.C.  doing  so  he  must  sell  to  the  plaintiff.     The  assignee  merely  steps 

J^  into  the  shoes  of  the  insolvent.     Though  in  a  sense  personal,  the 

- —  injunction  is  in  regard  to  this  particular  property.     There  would 

V.  be  in  fact  no  fraud  on  the  creditors  of  the  insolvent,  because  the 

estate  would  receive  40i.,  which  was  all  that  the  insolvent  paid 

for  the  licence.     Further,  having  regard  to  the  Licensing  Ad 

1890,  the  licence  is  a  personal  one,  and  the  right  of  property  in  it 

cannot  be  affected,  nor  can  it  be  transferred,  except  under  the 

provisions  of  that  Act :  See  Anthoness  v.  Andei'son  (d).    The 

only  person  who  can  go  to  the  Licensing  Court  and  get  the 

licence  transferred  is  Williams,  in  whose  name  it  is.     There  is 

no  provision  enabling  the  assignee  in  insolvency  to  dispose  of 

the  licence.      The  consent  order  is  binding  upon  Williams,  if 

not  on  the  assignee,  and  restrains  him  from    transferring  the 

licence. 

Isaacs,  K.C,  (with  him  Me  Arthur)  for  the  defendants, 
respondents — If  an  agreement  such  as  that  contained  in  the 
consent  order  be  good,  the  whole  structure  of  the  Insolvency 
Acts  would  be  destroyed.  A  man  would  be  able  to  give, 
contingently  on  his  insolvency,  the  whole  of  his  property  for  a 
certain  sum,  however  inadequate,  and  the  creditors  would  have 
no  redress.  The  principle  of  Ex  parte  Barter  (e)  has  been  applied 
in  Ex  parte  Mackay  ( f).  The  whole  question  is  whether  the 
property  was  absolutely  sold  to  the  plaintiff  before  the  insolvent, 
and  Hodges,  J.,  has  decided  that  there  was  no  such  sale.  Had 
the  property  been  the  plaintiffs  there  would  have  been  no 
necessity  to  attempt  to  bind  the  assignee  in  insolvency  at  all. 
The  assignee  in  insolvency  is  not  in  fact  bound  by  the  consent 
order,  as  he  was  not  a  party  to  the  action,  and  was  not  then 
even  in  existence  as  assignee.  If  the  consent  order  had  declared 
that  there  was  a  property  in  the  plaintiff,  then  it  would  have 
bound  the  official  assignee  ;  but  an  injunction  against  a  person 
cannot  bind  his  assignee  in  insolvency,  who  may  be  required  by 
law  to  do  the  very  thing  enjoined  on  behalf  of  the  creditors,  for 
whom,  and  not  for  the  insolvent,  he  is  a  trustee.     A  man  cannot 

id)    [1887]  14  V.L.R.  127.  («)     26  Ch.  D.  510,  619,  620. 

(/)    L.R.  8Ch.  643. 
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fetter  his  property  by  an  injunction  any  more  than  he  can  by  a  F.C. 

sale  which  is  only  to  take  effect  upon  his  insolvency.     An  in-  ^^ 

junction  does  not  create  a  right,  but  only  a  remedy  where  there  ' — 

is  a  right  aliuTide.     In  Donnell  v.  Bennett  (g)  the  point  was  v. 

whether  the  plaintiff  could  get  an  injunction,  or  whether  he  was 
restricted  to  damages.  An  injunction  has  nothing  to  do  with 
the  passing  of  property.  The  assignee  could  not  compel  the 
plaintiff  to  purchase  for  402.  if  the  latter  were  unwilling  to  do 
so.  The  word  "  assigns  "  in  the  proviso  to  clause  4  of  the  consent 
order  means  somebody  to  whom  Williams  has  personally 
assigned.  His  assignee  in  insolvency  is  not  his  assignee. 
Though  a  man  may  voluntarily  sequestrate  his  estate,  the 
transfer  is  by  operation  of  law. 
(He  was  stopped.) 

Mitchell  in  reply  referred  to   Dtiffj  and   McHuyh   on  the 
ImLvency  Act  1890,  pp.  89,  90. 

Madden,  C.J.  We  are  of  opinion  that  this  appeal  should 
)%  dismissed.  The  plaintiff  sues  upon  a  contract  of  record, 
wiich  is  embodied  in  a  judgment  of  this  Court  arrived  at  by 
consent  between  the  parties  to  an  action,  who  were  the  plaintiff 
ffhyte,  the  defendant  Williams,  and  one  Greaves.  By  that 
particular  agreement — so  far  as  we  need  trouble  about  it  now — 
Williams  agreed  with  Whyte  that  if  at  any  time  Williams 
desired  to  transfer  or  dispose  of  the  licence  in  question,  he  should 
give  notice  to  that  effect  to  Whyte,  and  thereupon  the  latter  was 
to  have  the  right  to  pay  40i.  and  to  have  a  transfer  from 
Williams  of  the  licence.  That  was  the  whole  matter  between 
them  attested  by  this  judgment  so  long  as  Williams  remained 
solvent  Then  there  is  a  proviso  that  if  Williams  became 
^solvent  "  Whyte  his  executors  administrators  and  assigns  shall 
^  forthwith  entitled  to  pay  the  said  sum  of  40i.  and  demand 
wd  obtain  a  transfer  of  the  said  grocer's  licence  as  aforesaid." 

Now,  if  there  was  no  other  feature  present  than  merely  this, 
«at  Williams  was  to  have  the  right  to  retain  this  licence  so 
long  as  he  chose,  and  so  long  as  he  remained  solvent,  with  the 
(y)    22  Ch.  D.  835. 
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F.C.  condition  that,  if  he  desired  to  sell,  Whyte  was  to  get  notice 

J^  and  to  have  the  right  to  buy  at  40i.,  but  with  the  proviso  that, 

if  Williams  should  become  insolvent,  Whyte  should  then  be 
V.  entitled  as  a  matter  of  course   upon  that  event  to   obtain  the 

—  '  licence  for  40i.,  then  the  cases  of  Ex  parte  Barter  (h)  and 
Madden,  C.J.  ^^  parte  Mackay  (i)  make  it  quite  clear  that  that  proviso 
would  be  quite  ineffectual.  A  man  cannot  make  an  agreement 
with  another  that  he  is  to  enjoy  his  property  until  he 
becomes  insolvent,  and  that  then  it  shall  pass  to  that  other, 
even  for  an  agreed  sum,  because  the  principle  of  the  insolvency 
law  is  that  all  the  property  a  man  has  in  his  enjoyment  at 
the  time  of  his  insolvency  is  to  pass  to  his  official  assignee 
or  trustee ;  and  he  cannot,  upon  a  mere  contingency,  give 
that  property  to  anyone  else  but  the  person  to  whom  the 
law  gives  it.  Therefore,  if  the  contract  stood  merely  as  in  the 
judgment,  when  the  plaintiff  sued  upon  it,  that  proviso  would 
be  clearly  bad.  Williams  has  become  insolvent,  and  therefore 
that  particular  part  of  the  contract  would  operate,  if  any.  It 
is  said  by  counsel  for  the  plaintiff  that  the  facts  here  show  a 
different  condition  of  things  from  that.  He  admits  that  the 
general  proposition  of  law  as  laid  down  in  those  cases  is  right, 
and  says  that  he  cannot  contend  against  it,  but  he  says  that  in 
this  case  there  was  originally  a  bargain  under  seal  between  the 
plaintiff  and  Williams,  by  which  Williams  undertook  that,  if  he 
should  desire  to  dispose  of  this  licence,  he  would  give  notice  to 
Whyte  of  such  desire,  and  Whyte  would  then  be  at  liberty  to  buy 
it,  if  he  thought  fit,  for  40i.,  and  have  it  transferred  to  him.  It 
is  said  as  a  matter  of  fact  that  Williams  did  desire  to  sell  the 
licence,  as  was  manifested  by  his  attempt  to  sell  and  transfer  it 
to  the  said  Greaves,  and  that  thereupon  the  plaintiff  sued  him  in 
the  action  before-mentioned,  in  which  he  demanded  specific  per- 
formance of  the  contract  that  he  should  have  the  right  to 
purchase  this  licence  for  40^.  It  is  said  that,  that  action  having 
been  brought,  its  effect  was  to  vest  the  plaintiff,  Whyte,  with  an 
equitable  interest  which  was  really  indefeasible,  and  that  its 
effect  was  in  equity  to  transfer  the  interest  in  this  licence  from 
Williams  to  Whyte  ;  that  all  the  conditions  had  occurred  which 
(A)    26Ch.D.  510.  (i)    L.R.  8  Ch.  643. 
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in  the  agreement  under  seal   would   have   entitled   Whyte  to  F.C. 

insist  that  he  should  be  allowed  to  purchase  for  40^.  ;    and  that  ^^ 

be  wanted  to  purchase  for  ML  ;  and  that  he  wanted,  therefore, 
to  force  Williams  to  give  him  a  transfer  of  the  licence  for  40i. 
Now,  it  is  very  true,  apparently,  that  the  condition  contemplated 
by  the  agreement  did  happen — Williams  manifested  his  desire  to    ^^^^*  ^•■^- 
sell,  and  being  in  a  mind  to  sell,  he  was  bound  to  sell  to  plaintiff 
and  no  one  else.     That  is  true  enough.     But  the  plaintiff,  in 
order  to  establish  any  equitable  transposition  of  the  property, 
was  bound,  we  think,  to  have  taken  some  action  which  would 
have  that  effect  in  equity,  as  for  example  going  to  Williams  and 
saying — "  Any  conditions  which  were  to  operate  in  my  favour 
have  occurred.     Here  is  40Z. ;  give  me  a  transfer."    If  Williams 
had  given  him  a  transfer,  then  that  which  was  afterwards  done 
m  this  judgment  would  have  been  entirely  free  from  the  objec- 
tions to  which,  according  to  the  argument  presented  by  counsel 
for  the  defendants,  it  is  obnoxious.     In  that  case  what  would 
We  happened  would  have  been  this  :   Whyte  would  have  been 
tie  true  owner  of  the  property,  and  he  would  have  allowed 
^liams  to  enjoy  the  property  until  the  latter's  insolvency,  and 
tkn  he  would  have  had  to  hand  back  the  property,  which  w&s 
Whyte  s  property,  to  Whyte.     That  would  have  been  quite  out- 
ade  the  decision  in  Ex  parte  Mackay  (k).      Then  they  would 
not  have  been  dealing  with  Williams's  property,  but  with  Whyte  s 
property,  and  this  property  would  have  been  properly  handed 
back  to  the  true  owner,  Whyte — that  is  apart  from  any  question 
of  the  insolvency  law  as  to  property  in  the  apparent  possession 
of  the  insolvent.     Broaxlly,  that  would  have  been  the  position  in 
which  Whyte  would  have  been,  and  then  he  would  have  had 
!sach  an  equitable  interest  as  his  counsel  has  contended  for.    But 
in  this  case  he  had  nothing  of  that  kind.     He  simply  brought  an 
action  in  which  he  endeavoured  to  force  Williams  to  give  a  transfer 
of  the  property  to  him.    He  never  pursued  that  action  to  a  judg- 
laent  under  which  he  could  force  Williams  to  give  him  a  transfer. 
Before  the  action  was  tried,  the  parties  agreed  to  a  compromise, 
»hich  was  embodied  in  the  judgment  of  the  Court  referred  to. 
Counsel  for  the  plaintiff  says  that  all  the  evidence  is  one  way  to 
(k)    L.R.  S  Oh.  643. 
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F.C.  show  that  there  was  such  a  transposition  of   the   property 

]^  equity  as  he  contended  for.      Assuming  there  is  such  evideni 

'  there  is  certainly  evidence  from  which  the  learned  Judoje  belc 

\\  HYTE  "^  ° 

V.  could  draw  the  conclusion,  which  he  has  drawn,  that  such 

*      transposition   did   not    take    place.     The    consent    order   cc 

Madikn,  C.J,  templates  that  the  property  still  remains  in  Williams,  and  nev 
passed  to  Whyte,  and  therefore,  assuming  that  there  was  a 
evidence  from  which  he  might  have  inferred  that  the  propei 
had  passed  from  Williams  to  Whyte,  there  is  certaii 
abundant  evidence  from  which  the  learned  Judge  could  ha 
concluded  that  it  had  not  so  passed,  and  he  has  so  found ;  a 
this  Court  ought  not  to  disturb  a  finding  of  that  kind  open 
the  Judge  below  and  established  by  reasonable  evidence, 
that  be  the  case,  there  is  certainly  no  equitable  interest 
Whyte  which  would  entitle  him  to  withdraw  that  licence  fr 
the  apparent  assets  of  Williams  upon  Williams's  insolven 
The  licence  remained  therefore  in  Williams,  and,  Willia 
becoming  insolvent,  it  passed  to  his  official  assignee,  and  th 
could  be  no  agreement  which  would  be  lawful  which  wo 
prevent  it  passing.  It  may  be  observed,  in  further  maintena 
of  that  view,  that  the  agreement  under  seal  was  an  agreem 
which  bound  Williams  to  give  Whyte  the  first  chance  of  buy 
the  licence,  but  under  which  Whyte  was  at  no  time  under  t 
obligation  to  buy  at  all.  That  agreement  did  forbid  Willis 
from  selling  to  anybody  but  Whyte,  but  it  did  not  bind  Wh 
to  buy  if  Williams  wanted  to  sell ;  and  consequently 
position  was  one  which  called  for  some  definite  and  disti 
action  on  the  part  of  Whyte,  when  he  desired  to  act  upon 
privilege  he  had  under  the  agreement,  so  that  the  prope 
might  pass  to  him.  We  therefore  think  that,  in  point  of  le 
right  under  this  agreement,  this  licence  was  still  part 
Williams's  property,  and  passed  to  his  assignee. 

In  the  agreement  embodied  in  the  judgment  there  is  t 
provision,  that  "  a  pei-petual  injunction  by  consent  shall  be  i 
the  same  is  hereby  granted  herein  against  the  said  Richi 
Williams  his  executors  administrators  or  assigns  in  insolvei 
should  he  ever  become  insolvent  ....  from  trausferr 
the  said  grocer's  licence  or  any  interest  therein  to  any  per 
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other  than  the  plaintiff  his  executors  administrators  or  assigns         F.C. 
or  nominee  or  nominees  in   writing."     It   is  said   now   that,  J^ 

whatever  the  real  relation  of  the  parties  as  to  the  property  is —  ' 

no  matter  in  which  of  them  the  property  may  be  (it  may  be  v. 

assumed,  it  is  said,  that  the  property  is  in  Williams) — still  that  

injunction,   whether  right  or  wrong,   whether  good   in  point    ^"^^^  ^-^^ 

of   law  or    not,    is  an    injunction   binding  Williams    and   his 

assignee     in     insolvency.       The     learned     Judge    below     has 

thought  that  that  is  not  so.      We  think  so  too,  because    the 

assignee  in  insolvency  was  no  party  whatever  to  this  agreed 

judgment     It  is  a  principle  of  law  that  a  judgment  binds  only 

"  parties  and  their  privies,"  and  unless  it  can  be  said  that  an 

assignee  in  insolvency  is  a  privy  within  that  expression,  then  it 

could  not  bind  him.     The  question  then  is.  Is  he  such  a  privy  ? 

We  think  not,  because  the  persons  who  would  be  privies  to 

Williams  are  those  over  whom  he  has  or  may  be  said  to  have 

some  control,  as,  for  example,  his  executors  and  administrators 

or  his  servants  or  agents.     All  these  would  be  bound  by  the 

iBJanction  against  him.     The  official  assignee  is  a  person  who  is 

WHgned  by  law  to  take  possession  of  the  estate  of  the  insolvent 

upon    his   becoming    insolvent  ;   and    it    makes    no  difference 

whether    he    becomes    insolvent    voluntarily    or  compulsorily, 

because  in  either  case  the  preliminary  steps  are  taken  merely 

to  show  that  he  is  insolvent,  and  the  law  does  the  rest.     The 

law  then  passes  on  his  estate  to  the  official  assignee,  in  whom  it 

vests  the  property,  and  accordingly  the  assignee  is  in  no  way  a 

privy  to  Williams,  and  in  no  way  under  his  control  until  it  is 

established  that  the  estate  shows  a  surplus,  and  then  he  becomes 

a^trostee  for  the  insolvent  in  respect  only  of  that  surplus.     We 

think,    therefore,  if  it   is    assumed    that    Whyte  had  not    an 

equitable  interest  in  this  property,  that  it  would  be  quite  wrong 

to  say  that  this  injunction  should  operate  against  the  assignee 

in    msolvency    of    Williams.      If     Whyte    had    an    equitable 

interest,  the  law  would  protect  it  without  an  injunction.     The 

property  would  still  pass  to  the  official  assignee,  because  he  is 

the  person  who  takes  all  the  insolvent's  property  ;  but  it  would 

be  clogged  with  all  the  equitable  conditions  which  attach  to  it. 

We  find  with  the  learned  Judge  below  that  there  is  no  such 
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equitable  clog  upon  this  property  established,  and  that  it  cannot 
come  to  the  hands  of  the  assignee  so  affected.  As  the  property 
is  in  that  position,  and  as  the  official  assignee  is  not  a  privy  of 
Williams,  it  would  be  quite  wrong  to  enforce  against  him  this 
judgment,  to  which  he  was  not  a  party,  and  to  which  he  never 
could  have  been  a  party.  The  appeal  will  therefore  be 
dismissed,  with  costs. 

Williams,  J.    I  concur. 

Hood,  J.     Every  bond  fide  disposition  of  property  for  good 

consideration  before  insolvency  binds  the  official  assignee.    But 

no  man  can  agree  that  property  which  will  be  his  at  the  time 

of  his   insolvency   shall   be   dealt   with   after   insolvency  in  a 

manner  contrary  to  that  which   the  law  prescribes.     That  is 

exactly  this  arrangement.     Williams  was  bound  by  it  so  long 

as  he  was  solvent,  but  after  he  became  insolvent  the  official 

assignee  was  not  bound. 

AjypecU  dismissed,  with  costs. 

Solicitors  for  the  plaintiff:  Connelly,  Crocker  <b  Paling  (for 

Connelly,  Tatchell  Jk  Dunlop,  Bendigo). 

Solicitors    for    the    defendant:   B.    P.   Rynier  (for    Qiticfc 

Hyett  A  Rymer,  Bendigo). 

II.   1.  c. 


a'BECKETT,  J. 

1903 
March  18. 


THE   KING   V.   AUSTIN   and   Others. 

Administration  and  ProbaU  Act  1890  {No.  1060),  8.  l\2— Duty  payable  on  voluntary 
aettlement— 'Trusts  or  dispositions  to  take  effect  after  death  oj  settlor— Settlor 
divesting  himself  of  aU  interest  in  settled  property. 

Where  a  settlor  conveys  property  absolutely  to  trustees  upon  certain  trusts, 
and  divests  himself  entirely  of  all  interest  in  the  settled  property,  such  settle- 
ment does  not  come  within  sec.  112  of  the  Administration  and  ProbaJie  Act  1890, 
even  although,  at  the  settlor's  death,  aU  the  trusts  of  the  settlement  have  not 
been  satisfied  and  beneficiaries  may  not  attain  interests  in  poesession  for  years 
afterwards. 

Information  by  the  Attorney-General. 
The  proceedings  were  originally  commenced  by  the  issue  of 
a  writ  of  capias  ad  respondendum  on  30th  June    1897,  the 
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original  defendants  being  the  executors  of  the  will  of  James  a'BBCKETT,  J. 
Anstin,  deceased.     The  defendants  Stanley  Austin  and  Frank  igo3 

Austin  were  afterwards  joined  by  order  of  the  Full  Court — see  the  Kino 
The  Queen  v.  Austin  (a) — as  representing  the  trustees,  grantees, 
and  transferees  under  certain  instruments  mentioned  in  the 
information.  At  the  time  of  the  hearing  of  the  information  the 
only  surviving  executor  of  the  testator's  Victorian  estate  was 
Joseph  Henry  Grey. 

The  amended  information  stated,  inter  alia,  that  on  9th 
November  1894  James  Austin  had  an  estate  in  fee  simple 
in  certain  lands  in  Victoria  known  as  Avalon  and  Yeo 
respectively  ;  that  on  6th  November  1894  he  was  absolutely 
entitled  to  a  mortgage  debt  of  24,000i.,  secured  on  mortgage  of 
certain  real  estate  in  Victoria  called  Longerenong,  belonging 
to  William  Hose  Bullivant;  that  on  9th  November  1894  by  a 
voluntary  conveyance  by  deed  duly  executed  he  conveyed  and 
assigned  to  Frank  Austin  and  Stanley  Austin,  and  one  Edward 
Bath  (since  deceased),  the  Avalon  estate  upon  certain  trusts 
in  the  deed  mentioned,  and  on  the  same  date  conveyed  in  a 
similar  manner  the  Yeo  estate  to  William  Hose  Bullivant  and 
Joseph  Henry  Grey  on  certain  expressed  trusts.  It  was  also 
alleged  that  on  6th  November  1894  he  assigned  by  voluntary 
Jeed  his  24,000i.  mortgage  debt  secured  on  Longerenong  to 
Joseph  Henry  •  Grey  and  Frank  Austin  on  certain  trusts 
mentioned  in  the  deed.  On  16th  May  1-896  James  Austin  died, 
having  made  and  executed  his  will  on  8th  May  1895,  by  which 
he  appointed  Edward  Bath  (since  deceased)  and  Stanley  Austin 
executors  so  far  as  regarded  his  property  in  Great  Britain,  and 
William  Hose  Bullivant  and  Joseph  Henry  Grey  executors  of 
his  property  in  Australia  and  elsewhere  out  of  Great  Britain. 
The  Victorian  executors  obtained  probate  in  Victoria  on  23rd 
September  1896. 

The  Crown  alleged,  as  to  the  conveyances  and  assignment 
above  referred  to,  that  they  were  respectively  wholly  voluntary, 
wd  were  respectively  made  andexecuted  by  the  said  James 
Austin  with  intent  to  evade  the  payment  of  duty  under  the 
^ministration  and  Probate  Act  1890. 

(a)     [1898]  24V.L.R.  12. 
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Also,  that  each  of  the  said  conveyances  and  assignment,  and 
as  to  all   the  real  or  personal   estate   respectively  comprised 
therein,  was  a  settlement  containing  trusts  or  dispositions  to 
take  effect  after  the  death  of  the  settlor,  within  the  meaning  of 
sec.   112  of  the  Administration  and  Probate  Act  1890;  that 
at   the   date   of   the   death   of   the  said  James   Austin  all  the 
real   or    personal   estate  respectively    comprised    in   the   said 
settlements  was  still   held    by   the   defendants,   to   whom  the 
same  had  respectively  been  conveyed   or   assigned,   upon  the 
trusts   in  the  said   settlements   expressed   to   affect   the  same 
respectively,  in  so  far  as  such  trusts  were  or  should  now  be 
deemed  to  have  been  then  valid,  and  upon  no  other  trusts  what- 
soever, save  in  so  far  as  there  was  or  might  be  a  resulting  trust 
as  to  all  such  real  or  personal  estate  in  favour  of  the  settlor  or 
his  estate  arising  by  reason  of  the  failure  of  all  the  trusts  in  the 
settlements  expressed  ;  that  none  of  the  settlements  were  ever 
registered  within  the  time  or  in  the  manner  prescribed  by  sec 
112  of  the  Administration  and  Probate  Act  1890,  nor  had  any 
duty  ever  been  paid  on  any  -of  the  property  comprised  in  any  of 
such  settlements ;  and  that  the  Attorney-General  would  contend 
that,  by  reason  of  these  matters,  none  of  the  trusts  or  dispositions 
in  any  of  the  said  settlements  contained  were  or  should  now  be 
deemed  to  have  been  valid  or  capable  of  taking  any  effect  after 
the  death  of  the  said  James  Austin,  and  that  the  whole  of  the 
beneficial  interest  as  existing  at  the  death  of  the  said  James 
Austin  in  all  the  real  or  personal  estate  comprised  in  the  said 
settlements  respectively  was  or  should  now  be  deemed  to  have 
been  part  of  the  estate  of  the  said  testator  for  the  purposes  of 
assessment  and  payment  of  duty  under  the  Administration  and 
Probate  Act  1890. 

The  Attorney-General  claimed,  6ts  against  the  executors  of 
James  Austin,  20,000i.  for  money  due  to  the  Crown  under  the 
Administration  and  Probate  Act  1890  for  duty  under  the 
said  Act  in  respect  of  the  several  properties  comprised  in  the 
several  conveyances,  assignment  referred  to,  and  alternatively 
as  against  the  trustees  or  transferees  of  each  of  the  properties 
affected,  the  amounts  due  under  the  Act  according  to  the 
respective  value  of  each  property.     Further,  a  declaration  was 
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alternatively  claimed  to  the  eflfect  that  the  said  conveyances  and  a*BECKETT,  J. 

assignment  were  and  are  respectively    settlements    containing  1903 

trusts  or  dispositions  to  take  effect  after  the  death  of  the  settlor      thT^ing 

within  the  meaning  of  sec.   112  of  the   Administration  and 

Probate  Act  1890,  and  that  none  of  the  trusts  or  dispositions 

therein  contained  were  or  are  valid,  or  took  any  further  effect 

after  the  death  of  the  said  James  Austin,  and  duty  is  payable 

in  respect  of  the  real  or  personal  estate  in  such    settlements 

comprised,  and  that  payment  of  such  duty  may,  if  necessary,  be 

enforced  in  the  manner  provided  by  sees.  112  and  113  of  the 

Administration  and  Probate  Act  1890. 

The  original  information  before  amendment  complained  of 
the  instruments  having  been  executed  with  intent  to  evade  the 
payment  of  duty  under  sec.  115.  The  Crown  at  the  hearing 
ahandoned  this  part  of  the  case,  in  consequence  of  the  decisions 
of  the  Privy  Council  in  Simms  v.  Registrar  of  Probates  (6)  and 
Poyne  v.  The  King  (c),  and  of  the  House  of  Lords  in  Bullivant 
V.  Attorney-General  of  Victoria  (d),  and  relied  on  the  other 
loatters  claimed  under  sec  112. 

Under  the  Avalon  settlement,  the  settlor  recited  that  he 
vras  seised  of  the  hereditaments  therein  described  and  intended 
to  be  thereby  conveyed  for  an  estate  of  inheritance  in  fee  simple 
in  possession,  free  from  encumbrances,  and  in  consideration  of 
natural  love  and  affection  for  his  son  Frank  Austin  and  his  son 
John  Edward  Austin  he  conveyed  the  hereditaments  in  question 
to  the  trustees  of  the  settlement  to  hold  the  premises  to  the  use 
of  the  trustees  and  their  heirs  and  assigns  upon  certain  trusts, 
viz.,  to  raise  by  mortgage  of  the  hereditaments  the  sum  of 
30,000i.,  and  to  stand  possessed  thereof  upon  certain  trusts,  and 
snbject  to  such  trusts,  in  trust  for  and  to  convey  and  assure  the 
lands  unto  Frank  Austin  in  fee  simple.  The  trusts  declared  as 
to  the  30,OOOZ.  were  to  invest  the  same  and  pay  the  income 
thereof  to  John  Edward  Austin  for  life,  and  after  his  death  to 
pay  the  income  of  10,000i.,  part  of  the  trust  fund,  to  Ada  Austin, 
his  wife,  if  she  should  survive  him,  durante  viduitate,  and, 
subject  to  the  widow's  right,  to  stand   possessed  of  the  trust 

[h]    [1900]  A.C.  323.  (c)     [1902]  A.C.  652. 

.     {d)    [1901]  A.C.  196. 


Digitized  by  VjOOQIC 


86 


SUPREME  COURT:   VICTORIA. 


[Vol  29 


A*BECKETT,  J.  fund  in  trust  for  all  or  any  the  children  or  child  of  John  Edward 


n  1903 


1903 

Thr  King 

Austin'. 


,s 


u  ^ 


Austin  who  should  be  living  at  the^  death  of  the  settlor,  or  born 
afterwards,  and  who  should  attain  the  age  of  25,  or  marry  under 
that  age,  or  survive  the  survivor  of  the  settlor  and  John  Edward 
Austin  for  the  period  of  21  years,  and  if  more  than  one,  upon 
such  proportions  that  the  share  of  each  son  should  be  double  of 
the  share  of  each  daughter,  but  if  only  one  child,  and  that  a 
daughter,  the  trust  fund  to  be  held  as  to  20,000L  in  trust  for 
such  daughter,  and  as  to  10,000i.  in  trust  for  Mary  Bullivant 
and  Frank  Austin  equally,  and  if  no  such  child,  then  in  trust  for 
all  the  grandchildren  of  the  settlor  living  at  John  Edward 
Austin's  death,  and  the  issue  then  living  of  any  grandchild  of  the 
settlor  bom  in  his  lifetime,  or  within  due  time  afterwards,  who 
should  have  died  leaving  issue. 

Under  the  Yeo  settlement  the  settlor  similarly  conveyed 
to  trustees  an  estate  in  fee  simple  in  possession  of  the  lands 
comprised  therein,  in  trust  as  to  one-third  undivided  part  thereof 
for  his  daughter  Anne  Rebecca  Porch  for  life,  and  after  her 
death  in  trust  for  her  children,  in  such  shares  as  she  should  by 
deed  or  will  appoint,  and  in  default  of  appointment,  or  subject 
to  a  partial  appointment,  in  trust  for  such  children,  as,  being 
sons,  attained  the  age  of  21  years,  or,  being  daughters,  attained 
that  age  or  married  ;  and  in  case  there  should  be  no  such 
children,  in  trust  for  all  the  grandchildren  of  the  settlor  living 
at  the  death  of  Anne  Rebecca  Porch,  and  the  issue  then  living  of 
any  grandchild  of  the  settlor  born  in  his  lifetime,  or  within 
due  time  afterwards,  and  having  died  leaving  issue.  The 
remaining  two  undivided  third  parts  were  directed  to  be  held 
upon  similar  trusts  mutatis  mutandis  in  favour  of  the 
settlor  s  daughters  Elizabeth  Porch  and  Fanny  Fraser  and  their 
children. 

The  trusts  created  by  the  deed  of  assignment  of  the 
Longerenong  mortgage  debt  were  in  favour  of  the  settlor's 
daughter  Mary  Bullivant  during  her  life,  without  power  of 
anticipation  during  coverture,  and  after  her  death  in  favour  of 
her  children  in  such  manner  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  appointment,  in  trust  for  such  children 
as  being  sons  attained  the  age  of  21,  or  daughters  attained  that 
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age  or  married,  equally,  and  in  case  of  no  child  attaining  a  vested  a'BECKBTT,  J. 
interest,  the  property  to  be  held  in  trust  for  all  the  children  of  igo3 

the  settlor  other  than  Mary  BuUivant  living  at  his  death.  ThbKino 


Weigall  for  the  Crown — These  settlements  were  purely 
voluntary,  and  were  never  registered.  The  trusts  and  dis- 
positions of  each  of  them  were  such  that  at  the  settlor's  death 
they  would  as  to  the  greater  part  of  them  almost  necessarily 
remain  still  to  be  performed,  and  this  in  fact  afterwards 
happened.  It  is  submitted,  therefore,  that  these  settlements 
"  contained  trusts  or  dispositions  to  take  effect  after  the  death  of 
the  settlor"  within  the  meaning  of  sec.  112  of  Act  1060,  and 
that  the  failure  to  register  caused  all  such  trusts  and  dispositions 
to  be  invalid  to  the  extent  that  at  the  settlor's  death  they 
remained  to  be  performed  or  "  to  take  effect."  On  this  view 
there  was  at  the  settlor's  death  a  resulting  trust  for  the  settlor 
as  to  all  the  property  then  still  held  by  the  trustees  of  the  settle- 
inents.  The  beneficial  interest  under  such  resulting  trust  vested 
in  the  settlor's  executors  as  assets  of  the  testator,  and  duty  was 
therefore  payable  thereon.  Where  X.  settles  property  on  trust 
for  his  wife  until  his  death,  and  afterwards  for  his  children, 
swh  trusts  would  as  to  all  property  still  held  by  the  trustees  at 
the  death  of  X.  be  invalid  for  want  of  registration  under  sec. 
112,  and  duty  would  be  payable  as  to  all  the  property  so  held : 
Vhiting  v.  Thompson  (post,  p.  89).  It  is  said,  however,  for  the 
defendants  here  that,  if  the  trust  for  the  wife  had  been  until 
her  death,  and  if  the  death  of  the  settlor  himself  had  not  been 
expressly  referred  to  in  the  settlement,  the  position  would  be 
entirely  different,  and  that  in  such  a  case  no  duty  would  be  pay- 
ahle.  It  is  submitted  that  there  is  no  difference  in  reason  or 
principle  between  the  two  cases ;  that  in  either  case  there  are  at 
fte  death  of  the  settlor  trusts  "  to  take  effect  after  "  his  death, 
*nd  that  the  language  of  sec.  112  is  wide  enough  to  cover 
leases. 

[a'Beckett,  J.  Do  you  say  that  if  a  man  makes  a  voluntary 
settlement,  with  trusts  to  endure  beyond  his  death,  this  sec.  112 
applies  at  his  death  ?] 
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Yes.  The  principle  is  to  tax  the  testator  at  his  death  in  so 
far  as  he  has  got  rid  of  property  before  death  without  valuable 
consideration,  and  so  as  to  defeat  the  Act.  There  are  two  classes 
of  cases,  one  under  sec.  115  and  the  other  under  sec.  112.  Sec. 
116  covers  conveyances  to  evade  the  Act,  and  sec.  112  covers 
voluntary  settlements  so  made  that  in  the  result  the  property 
remains  after  his  death  to  be  dealt  with  according  to  his  wishes. 
Nothing  remaining  to  be  done  after  the  testator's  death  shall  be 
done  unless  duty  is  paid.  In  sec.  112  the  words  refer  to  settle- 
ments '*  to  take  effect  after  "  his  death ;  in  sec.  115  they  refer  to 
conveyances  "  to  take  effect  upon  "  his  death. 

Cussen  and  Sanderson  for  defendants  S.  and  F.  Austin. 

Higgins  and  Hayes  for  defendant  Grey. 

Counsel  for  the  defendants  were  not  called  upon. 

a'Beckett,  J.  This  action  is  peculiar  in  its  circumstances  in 
some  respects.  It  begins  as  an  action  to  have  it  declared  that 
certain  conveyances  of  property  made  by  a  gentleman  83  years 
of  age,  who  died  soon  afterwards,  were  made  with  intent  to 
evade  the  payment  of  duty.  If  the  right  to  escape  payment  oi 
costs  depended  upon  a  reasonable  belief  on  the  part  of  the 
Crown  that  it  had  a  good  cause  of  action,  undoubtedly,  in  mj 
view  of  the  facts,  so  far  as  they  appear,  the  Crown  was  perfectlj 
justified  in  supposing  that  it  had  a  good  cause  of  action.  Aftei 
the  action  had  begun  came  a  decision  of  the  Privy  Council  U 
the  effect  that,  although  the  object  of  making  a  settlement  migh 
be  the  saving  of  the  property  comprised  in  the  settlement  frou 
the  payment  of  duty  which  it  would  be  subject  to  if  it  remainec 
part  of  the  testator  s  estate,  yet  that  is  not  enough.  There  mus 
be  other  conditions,  which  are  to  be  gathered  from  the  judgmen 
in  Payne  v.  The  King,  which  must  also  assist,  otherwise  n( 
liability  to  duty  arises.  Then  the  Crown,  in  that  state  of  facts 
thinks  that  a  view  may  be  taken  of  sec.  112  which 
unless  they  could  not  have  succeeded  under  sec.  115,  it  would 
have  been  unnecessary  to  take,  and  that  under  another  section 
altogether  these  settlements  may  be  construed  as  settlement 
containing  trusts  or  dispositions  to  take  effect  after  the  death  oi 
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the  settlor.     The  Crown  then  bases  its  contention  upon  sec.  112.  a*BECKETT,  J. 
I  do  not  think  that  the  construction  which  the  Crown  seeks  to  1903 

put  upon  that  section  can  prevail.  The  section  seems  to  contain  thk  Kino 
within  itself  a  clear  intention  that  the  death  of  the  settlor  should 
be  referred  to  in  the  settlement  as  the  time  as  to  which  some- 
thing should  take  place,  or  when  something  which  had  not 
happened  before  should  take  effect.  I  do  not  accept  the  view 
put  forward  by  the  Crown. 

I  have  to  consider  how  I  should  deal  with  the  costs.  I  think 
that  the  fact  that  at  the  time  the  action  began  the  advisers  of 
the  Crown  had  good  reason  for  supposing  that  they  had  a  good 
cause  of  action  does  not  exempt  the  Crown  now  from  payment 
of  costs  when  it  fails  in  the  position  it  took  up.  As  a  matter 
of  judicial  discretion,  I  cannot  relieve  it  from  such  payment.  I 
regret  that  I  cannot  do  so.  I  think  I  must  hold  the  defendants 
entitled  to  their  costs,  and  therefore  I  give  judgment  for  the 
defendants  with  costs.  Judgment  for  defendants. 

Solicitors  for  the  Crown  :  Ouinnesa,  Crown  Solicitor. 

Sglicitors  for  defendants :   Harwood  &  Piricott 

w.  H.  M. 


WHITING  V.  THOMPSON. 

Admini9trcUi<m  and  Probate  Act  1890  {No.  1060),  «.  112— Probate  duty- 
Settlements.  Jj     y 

A  letUement  containing  trusts  to  take  effect  during  the  life  of  the  testator  as         /  /  ^ 

well  ss  trusts  to  take  effect  after  his  death  is  within  sec.  112  of  Act  No.  1060,       #-^y  /|-L  T-  ZVj 
a&d  is  liable  to  duty,  and  must  be  registered.  L 

Originating  Summons. 

The  settlor,  G.  W.  Thompson,  was  on  and  prior  to  27th  September  1895 
pMKssed  of  an  estate  known  as  Challioum,  containing  20,5S0  acres  of  freehold 
lud,  which  was  used  by  him  in  his  business  of  a  sheep  and  cattle  farmer  and 
gnaer.  From  1892  up  to  27th  September  1895,  G.  Thompson,  a  son  of  the 
Mttlor,  acted  as  manager  of  the  estate  at  a  salary,  having  been  appointed  as  such 
owing  to  his  father's  partial  and  increasing  blindness.  Owing  to  his  infirmities 
the  settlor  executed  a  settlement  of  the  estate  upon  27th  September  1895.  This 
Kttiement  recited  that  the  settlor  was  desirous  of  making  provision  for  his  wife 
Hui  two  sons  and  their  issue  ;  that  the  settlor  had  agreed  with  C.  £.  Gates  and 
R-  S.  Whiting  (called  the  trustees)  to  transfer  and  convey  to  them  the  estate  and 
^  to  assign  to  them  the  live  stock,  plant,  chattels,  furniture,  and  effects 
thereon,  and  that  by  transfer  and  by  indenture  of  conveyance  bearing  even  date 
thessttlor  had  conveyed  the  estate  to  the  trustees,  and  by  deed  of  assignment 


Digitized  by  VjOOQIC 


90 


SUPREME  COURT:   VICTORIA. 


[Vol.  29 


a'BECKETT,  J. 

1903 

Whitino 

TH(>MPS(»N. 


had  assigned  to  them  the  live  stock,  etc.  The  settlement  then  witnessed  that  in 
consideration  of  the  premises  the  trustees  agreed  with  the  settlor,  and  declared 
that  they  would  stand  possessed  of  the  estate,  live  stock,  etc. ,  upon  trust  at  the 
discretion  of  the  trustees  to  sell  the  estate,  if  within  the  settlor's  lifetime  with 
his  previous  consent,  with  power  to  postpone  the  sale  and  in  the  meantime  to 
carry  on  the  business  of  sheep-farming  and  grazing,  with  full  power  also  to  the 
trustees  to  let  the  whole  or  any  part  of  the  estate  to  raise  money  for  improve- 
ments. It  was  further  agreed  and  declared  that  the  trustees  should  hold  the 
moneys  to  arise  from  the  sale  upon  trust  to  pay  thereout  all  costs,  etc.,  and  to 
invest  the  residue  upon  certain  securities,  and  that  the  trustees  should  stand 
possessed  of  the  income  upon  trust  during  the  life  of  the  settlor,  to  apply  the 
same  or  part  of  it  for  the  benefit  of  the  settlor,  his  wife,  and  his  two  sons  and  their 
issue,  and  subject  to  any  such  application  to  hold  the  income  in  trust  for  the 
settlor  during  his  life.  After  the  death  of  the  settlor  the  trustees  were  to  hold 
the  income  upon  trust  to  pay  an  annuity  to  the  settlor's  wife,  with  power  to  set 
apart  a  sum  to  meet  this  annuity.  Subject  to  such  annuity  the  trustees  were  to 
hold  the  trust  property  in  trust  for  the  two  sons  of  the  settlor  in  equal  shares* 
The  settlement  contained  a  further  provision  that  the  settlor  might  at  any  time 
during  his  lifetime  by  writing  appoint  that  any  sum  or  sums  of  money,  not 
exceeding  in  the  aggregate  the  sum  of  500(V.,  to  be  raised  out  of  the  capital, 
be  paid  to  the  settlor  or  to  another  person.  The  sum  of  1119/.  was  paid  as  duty 
under  the  Stamps  Act  1890  upon  the  settlement. 

Upon  the  execution  of  the  settlement  the  trustees  took  possession  of  the  trust 
property,  and  carried  on  the  business  and  managed  it  without  interference  by  the 
settlor  until  3rd  May  1898,  when  C.  E.  Gates  died.  Thereafter  the  surviving 
trustee  carried  on  the  business  himself.  By  deed  poll  made  the  27th  September 
1895  the  settlor,  pursuant  to  the  powers  contained  in  the  settlement,  appointed 
to  himself  the  sum  of  2,500/.  The  settlor  died  on  the  29th  March  1897,  leaving 
him  surviving  his  wife  and  his  two  sons,  both  of  whom  were  of  age.  The  settlor 
made  his  last  will,  dated  November  1896,  appointing  Gates  and  Whitfaig 
executors,  and  also  a  codical  dated  March  1897.  Probate  was  granted 
to  Whiting  od  28th  May  1897.  A  statement  for  duty  in  respect  of  the 
estate  of  the  settlor  was  filed,  but  had  not  been  passed  or  accepted  by  the 
Master  in  Equity,  who,  having  required  production  of  the  settlement,  notified  the 
surviving  trustee  that  it  was  liable  to  duty  under  the  Administration  and  Probate 
Act  1890.  This  originating  summons  was  taken  out  by  Whiting  to  obtain  the 
determination  of  the  following  questions  : — (1.)  Is  the  said  indenture  of  the  27th 
September  1895  a  settlement  of  property  made  by  a  person  containing  trusts  or 
dispositions  to  take  effect  after  his  death  withki  the  meaning  of  sec.  112  of  the 
Administration  and  Probate  Act  1890?  (2.)  Having  regard  to  the  facts  set  forth 
in  the  affidavit,  is  any  and  what  duty  payable  under  sec.  112,  in  respect  of  the 
said  indenture?  (3.)  If  the  second  question  be  answered  in  the  affirmative, 
should  the  duty  so  payable  be  borne  by  the  property  comprised  in  the  said 
indenture  or  by  the  estate  of  the  said  G.  W.  Thompson,  deceased,  and  is  the 
plaintifi"  at  liberty  to  raise  the  amount  of  duty  so  payable  by  sale  or  mortgage  of 
the  properties  which  should  bear  the  same. 

Higgins  and  Hayes  for  the  plaintiff. 
Topp  for  the  defendant  R.  J.  Thompson. 
Cussen  for  the  Master  in  Equity. 

A'BECKErr,  J.  This  is  a  case  of  considerable  importance,  but  I  do  not  think 
that  I  should  obtain  a  clearer  view  of  the  points  involved  by  reserving  my 
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jidgmetit.     I  think  the  duty  is  payable.     I  arrive  at  that  deciBion  by  consideriog  a'BECKETT,  J. 

tint  I  muBt  follow  the  words  of  the  Act.     This  is  beyond  all  doubt  a  settlement 

vliich  does  contain  trusts  and  dispositions  to  take  effect  after  the  death  of  the 

Kttlor,  and  those  trusts  and  dispositions  affect  the  whole  of  the  property.     I 

think  to  limit  the  operation  of  the  action  to  cases  in  which  there  is  no  immediate 

disposition  of  property  would  completely  destroy   its  efficacy.     Extreme  cases 

have  been  pointed  out  on  both  sides,  but  I  think  the  fact  that  cases  may  be  put 

which  it  is  difficult  to  reconcile  with  common  sense  cannot  override  the  conclusion 

vhich  is  to  be  drawn  from  words  which  in  themselves  are  decidedly  sufficient  to 

conclude  the  matter,  and  which  must  be  done  violence  to  in  order  to  give  them 

soy  other  meaning.     The  view  I  take  of  these  words  is   supported  by  the 

fsct  that  it  is  considered  necessary  to  introduce  exceptions  with  regard  to  settle- 

iLents  which  undoubtedly  would  contain  trusts  or  dispositions  to  come    into 

immediate  operation,  such  as  a  life  interest  to  the  settlor  as  under  this  settlement. 

In  this  case  none  of  the  difficulties  present  themselves  which  might  occur  in 

exceptional  cases,   and  my  decision  does  not  at    all   exclude    the    successful 

contention  that  the  section  is  capable  of  a  distributive  construction.     And  in 

iaTonr  of  that  reading  I  think  it  is  material  to  consider  the  limitation  to  the 

inralidity  which  befalls  a  settlement  which  is  not  registered,  viz.,   that  that 

inralidity  attaches  to  the  trust  to  take  effect  after  death.     It  is  not  necessary  for 

me  to  decide  that  such  a  distributive  construction   is  not  permissible.     My 

dedaon  does  not  at  all  negative  the  view  that  such  a  construction  is  permissible. 

Tbat  disposes  of  the  first  question.     I  answer  it :  '*  Yes." 

As  to  the  second  question,  I  think  it  is  sufficient  to  say  that  the  duty  is 
fi^le  on  the  value  of  the  property  comprised  in  the  settlement  at  the  time  of 
^  death  of  the  settlor,  but  the  value  of  the  property  withdrawn  from  the 
Rttfement  by  appointment  is  not  to  be  included  in  such  value. 

Ihen,  as  to  the  third  question,  whether  the  duty  falls  upon  the  estate  generally 
-that  is  to  say,  the  testator's  estate  or  the  settled  estate.  With  regard  to  that, 
tlie  Act  does  not  appear  to  me  to  be  very  distinct  in  its  directions,  and  this  is  a 
esic  m  which  it  has  not  been  necessary  to  argue  the  matter  very  closely,  inas- 
nnch  as  the  beneficiaries  are  the  same  in  either  case.  But,  on  the  arguments 
iddresMd  to  me,  I  think  that  the  provision  in  sec.  112  that  *' no  settlement 
thsll  be  registered  unless  the  trustees  ....  have  filed  a  statement 
•  .  .  ./'  amounts  to  a  direction  that  they  are  the  persons  who  are  liable  for 
the  payment  of  duty.  The  duty  of  stating  what  the  property  is  appears  to  be 
cast  upon  them,  notwithstanding  the  provision  in  sec.  102  which  would  make  this 
doty  a  debt  of  the  testator  to  be  paid  by  the  executor.  The  burden  is  cast  upon 
tbe  property  which  is  the  subject-matter  of  the  settlement,  and  that  accords  with 
the  direction  in  sec.  103,  which  makes  the  duty  under  this  Act  payable  by  the 
beneficiaries  in  proportion  to  the  amount  of  the  benefits  they  receive.  There  is 
BO  provision  in  the  settlement  as  to  payment.  The  payment  is  only  to  be  made 
ifter  the  death  of  the  settlor,  and  could  not  be  made  at  the  time  of  the  settle- 
■Beat  The  liability  is  one  cast  upon  the  trustees  which  would  arise  at  a  future 
tine,  and  they  are  entitled  to  indemnify  themselves  out  of  the  property.  I 
>vwer  the  question  that  the  duty  is  to  be  borne  by  the  property  comprised  in  the 
^Bdentare,  and  that  the  plaintiff  is  at  liberty  to  raise  the  amount  by  sale  or 
ftortgBge. 

SoUdtoTS :  Whiting  &  Aitketi ;  T.  C.  Alison  :  OuinnenSy  Crown  Solicitor. 

(Reported  by  J.  C.  Anderson,  Esq.,  Barrister-at-Law.) 
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ATLAS  COMPANY  OF  ENGINEERS  v,  YORK. 

The  Service  and  Execution  of  Process  Act  1901,  No.  11  (CommonweeMi),  m.  4, 6, 
21 — Ineffective  service  of  copy  writ — Judgment — Irregularity  or  nuUUy— 
Further  proceedings  for  same  debt. 

The  plaintiff,  who  waa  a  resident  in  the  State  of  Victoria,  iaraed  a  writ  of 
summons  against  the  defendant,  a  resident  of  the  State  of  New  South  Walei, 
under  the  provisions  of  the  Service  and  Execution  of  Process  Act  1901.  The  copy 
of  such  writ  was  not  properly  indorsed  when  served  upon  the  defendant  The 
plaintiff  obtained  an  order  against  the  defendant,  who  did  not  appear,  at  the 
Court  of  Petty  Sessions  at  Melbourne,  where  the  case  came  on.  This  order  wu 
registered  in  New  South  Wales  under  sec.  21,  and  the  defendant  then  obtaimd 
an  order  in  New  South  Wales  staying  proceedings  on  such  registered  certificate. 
Some  months  afterwards  the  plaintiff  issued  another  summons  for  the  same  debt, 
which  summons  was  properly  served,  and  the  defendant  appeared.  An  order  wai 
made  against  the  defendant  under  this  summons,  and  upon  an  order  to  review 
such  order,  on  the  ground  that  it  was  bad,  inasmuch  as  the  first  judgment  or 
order  was  still  in  existence, 

Held,  that  the  service  of  the  copy  of  summons  in  the  first  proceedings 
rendered  the  service  ineffective,  but  this  constituted  an  irregularity  only,  and  did 
not  render  the  proceedings  a  nullity,  and  the  judgment  thereon  waa  good  imtil 
set  aaide ;  therefore  the  second  order,  made  while  the  first  order  for  the  same  debt 
was  in  existence,  should  be  set  aside. 

Pry  V.  Moore  ([1889]  23  Q.B.D.  395)  applied. 

Hewitson  v.  Pabre  ([1888]  21  Q.B.D.  6)  distinguished. 


Order  nisi  to  review. 

The  Atlas  Company  of  Engineers  sued  the  defendant, 
C.  W.  York,  for  the  sum  of  221.  11«.,  being  the  amount 
due  for  money  paid,  work  and  labour  done,  and  goods  sold 
and  delivered.  The  Court  made  an  order  for  the  amount 
sued  for.  The  plaintiff  company  carried  on  business  in 
Melbourne ;  the  defendant  resided  at  Hay,  in  the  State  of  New 
South  Wales.  It  appeared  that  in  September  1902  the  plaintiff 
company  had  issued  a  writ  of  summons  out  of  the  Court  of  Petty 
Sessions  at  Melbourne,  and  a  copy  of  the  summons  was  served 
upon  the  defendant  out  of  the  jurisdiction.  This  copy  summons 
did  not  bear  the  indorsements  required  by  the  Service  and  Execu. 
lion  of  Process  Act  1901.  The  defendant  did  not  appear,  and  an 
order  was  made  against  him,  the  plaintiff  having  previously 
obtained  leave  to  proceed  under  sec.  11  of  the  above-mentioned  Act. 
Then  under  sec.  21  a  certificate  of  this  order  was  registered  at 
Hay,  and  the  defendant  thereupon  applied  to  the  Court  of  Petty 
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Sessions  at  Hay  for  an  order  staying  all  proceedings  upon  such     HODGES,  J. 
certificate  of  judgment,  and  the  order  was  granted  upon  the  1903 

terms  that  the  plaintiff  should  be  at  liberty  to  apply  to  have  the  atlas"company 
same  altered  or  annulled.  The  plaintiff  took  no  further  steps  to  „  ^^ 
proceed  with  such  order,  and  on  17th  April  1903  sent  a  notice 
to  the  defendant  that  it  abandoned  such  order.  On  the  21st 
April  1903  the  summons  in  this  case  was  issued,  being  for  the 
same  cause  of  action  as  the  original  summons  upon  which  judg- 
ment had  been  obtained.  The  defendant  appeared,  and  all  the 
requirements  of  the  Act  were  complied  with.  The  defendant's 
solicitor  objected  to  the  ca^se  being  proceeded  with,  on  the  ground 
that  there  was  already  a  judgment  in  existence  for  the  same 
cause  of  action  against  the  same  defendant.  The  magistrate 
overruled  the  objection,  and  gave  judgment  for  the  plaintiff  for 
the  amount  sued  for.  The  defendant  then  obtained  this  order 
ttifii  to  review  such  decision,  upon  the  ground  that  the  second 
judgment  or  order  was  bad,  as  there  W6ks  a  former  judgment  in 

existence  for  the  same  cause  of  action.     The  arguments  fully 

Appear  in  the  judgment. 

W,  H,  Williams  to  move  the  order  absolute. 

Dethridge  to  show  cause. 

Gar,  adv,  vult, 

HoDG£S,  J.     On  the  25th  September  1902  a  summons  was 

taken  out  in  the  Court  of  Petty  Sessions  at  Melbourne  under 

sec   4   of    the    Sei'vice  and    Execution  of  Process  Act    1901 

(Commonwealth),  which  was  indorsed  as  required  by  sec.  5 ;  a 

copy  was  served  on  the  defendant,  but  this  copy  was  not  indorsed 

as  required  by  sec.  5.     Upon  the  return  of  the  summons  the 

defendant  did  not  appear,  and  the  plaintiff  obtained  leave  to 

proceed  under  the  provisions  of  sec.  11,  and  an  order  was  made 

agwmt  the   defendant  in    November  1902.     Under    sec.  21  a 

^ificate  of  this  order  was  registered  in  the  Court  of  Petty 

Sessions  at  Hay,  in  the  State  of   New  South   Wales,   and  in 

lumber  the  defendant  obtained  an  order  staying  proceedings 

on  the  registered  certificate,  such  order  being  obtained  under 
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HODGES,  J.    sec.  25.     On  the  21st  April  1903,  another  summons  for  the  same 

1903  cause  of  action  was  issued  by  the  plaintiff,  and  this  summons 

Atlas  "coMPANv  ^^  properly  indorsed,  and    a    copy    properly    indorsed   was 

properly  served  on  the  defendant.     The  defendant  appeared,  and 

an  order  was  made  against  him. 

The  defendant  now  contends  that  this  order  is  bad,  as  \k 
original  order  or  judgment  in  the  court  of  petty  sessions  still 
stands,  and  that  though  there  may  have  been  an  irregularity  in 
the  proceedings  by  means  of  which  that  order  was  obtained, 
still  that  order  or  judgment  still  exists.  On  behalf  of  the 
plaintiff  it  is  contended  that  that  judgment  was  a  nullity,  that 
it  is  nothing,  and  that  it  is  therefore  no  bar  to  the  proceedings 
that  are  being  taken  on  the  present  summons.  I  was  referred 
to  the  case  of  Fry  v.  Moore  (a).  In  that  case  the  plaintiff  anc 
defendant  were  British  subjects  at  the  time  the  writ  was  issued- 
a  writ  for  service  within  the  jurisdiction.  The  defendant  no 
being  served,  the  plaintiff  obtained  an  order  for  substitutec 
service  of  the  writ,  and  having  served  the  same  in  accordant 
with  such  order,  signed  judgment,  and  the  question  raised  wa 
whether  or  not  the  judgment  and  the  proceedings  were  mere!; 
irregular  or  wholly  null  and  void.  It  was  determined  by  th 
Court  of  Appeal  that  they  were  merely  irregular.  Lindley,  L.J 
at  p.  397,  says: — "In  the  form  in  which  it  was  issued  it  canno 
be  said  that  the  writ  was  irregular,  because  the  plaintiff  migh 
have  kept  it  with  the  view  of  serving  it  on  the  defendant  if  h 
should  come  within  the  jurisdiction.  The  writ  cannot  therefor 
be  set  aside  for  irregularity.  But  then  the  plaintiff  obtained  a 
order  for  substituted  service  on  the  defendant's  mother,  wh 
had  been  acting  for  him  in  some  matters,  and  the  writ  wa 
served  on  the  brother.  Was  this  right  or  wrong  ?  Looking  a 
the  various  rules  relating  to  service  out  of  the  jurisdiction,  I  d 
not  think  this  precise  case  has  been  provided  for.  Bi3 
there  are  certain  principles  which  govern  the  rules,  and  i 
Field  V.  Bennett  the  Queens  Bench  Division  laid  down  th 
principle  that  if  a  writ  could  not  be  served  personally  at  th 
time  when  it  is  issued,  there  cannot  be  substituted  service. 
That   language    is    used    for    the    purpose    of    showing    the 

(a)    23  Q.B.D.  395. 
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the  writ  and    order  were    irregular,    and    he     then     proceeds    HODGES,  J. 
to  congider  whether  it  is  a  nullity.    He  says  (p.  398) : — "  In  the  1903 

present  case  it  appears  to  me  that  the  proceeding  was  rather  atlas  Company 
an  irreo^ularity  than  a  nullity.     The  writ  was  properly  issued,      „    ^^ 
but  it  was  improperly  served  " — that  is  the  important  part — "  and  v. 

I  am  not  prepared  to  say  that  by  no  subsequent  conduct  of  the 
defendant  the  irregularity  could  not  be  waived."  Then  he 
proceeds  to  consider  whether  it  had  been  waived,  and  determined 
that  it  had  been  so  waived,  but  held  that  it  was  an 
irregularity  and  not  a  nullity.  I  must  take  that  case  as 
authoritatively  expressing  the  law  on  that  subject. 

Then  there  comes  the  case  In  re  Urqaluirt  (6),  in  which 
the  head-note  speaks  of  Fry  v.  Mocyre  as  being  *' explained 
and  distinguished/'  but  it  is  really  very  little  beyond  an 
acknowledgment  of  the  correctness  of  that  case ;  and  in 
Gilding  v.  Bean  (c)  Fry  v.  Moore  was  followed.  Since 
the  argument  counsel  has  handed  me  the  case  of  HewiU 
wn  V.  Fabre  (d).  In  that  case  the  defendant  was  a 
ner  residing  abroad,  and  the  plaintiff  sued  him  for 
sold  and  delivered  to  him  in  England,  and  obtained  a 
judge's  order  for  the  service  upon  him  of  the  writ  out  of  the 
jurisdiction,  the  order  being  obtained  upon  an  affidavit  which 
stated  erroneously  that  the  defendant  was  a  British  subject. 
The  writ  was  served  upon  the  defendant  in  France,  and 
judgment  signed  against  him  in  default  of  appearance,  and  it 
was  held  that  the  service  of  the  writ  instead  of  a  notice  was  a 
nullity  and  not  a  mere  irregularity,  and  that  the  order  for 
service  of  the  writ  and  all  subsequent  proceedings  must  be  set 
aside. 

The  question  I  have  to  consider  is  which  of  these  two  cases 
governs  the  one  now  under  consideration.  In  my  opinion  these 
two  cases  are  not  in  conflict  at  all,  they  are  in  perfect  accord. 
In  SewiUon'a  Case  the  defendant  was  not  a  British  subject, 
was  not  resident  in  British  dominions,  and  was  altogether 
outside  the  jurisdiction  of  the  British  Court.  The  Court  had 
iH)  power  to  command  the  subject  of  another  nation  living  in 

(A)   [1890]  24  Q.B.D.  723.  (c)     [1891]  1  Q.B.  100. 

(d)    21  Q.B.D.  6. 
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HODGES,  J.     the  territory  of  another  nation  to  appear  before  it,  and  having 
1903  no  power  to  make  any  such  order,  or  to  order  any  such  person, 

Atlas"company  ^^^  proceedings  were  null  and  void.  The  utmost  that  could  be 
done  was  that  notice  should  be  given  to  the  individual  concerned 
that  proceedings  were  being  taken  in  another  countrj',  bat 
notice  only  and  not  a  command.  I  think  that  that  is  the 
ground  of  difference  between  the  two  judgments.  Now,  within 
which  does  the  present  case  fall  ?  That  takes  me  to  the 
consideration  of  the  Service  and  Execution  of  Process  Act 

In  this  case  the  plaintiff  was  resident  in  Victoria,  and  the 
defendant  was  resident  in  New  South  Wales.  According  to  oui 
law  before  the  Commonwealth  came  into  existence,  Victoria  anc 
New  South  Wales  were  practically  foreign  States,  and  neither  hw 
power  to  issue  this  process  and  command  the  appearance  of  i 
resident  of  one  in  the  other  State's  jurisdiction.  I  have  to  conside 
whether  this  Act  has  altered  the  law,  and  in  some  degree  thi 
extent  to  which  it  has  altered  it.  It  must  be  noted  that  this  i 
an  Act  of  the  Commonwealth  Parliament;  it  is  styled  the  Servic 
and  Execution  of  Process  Act ;  the  preamble  states  it  to  be  "  Aj 
Act  to  provide  for  the  Service  and  Execution  throughout  th 
Commonwealth  of  the  Civil  and  Criminal  Process  and  th 
judgments  of  the  Courts  of  the  States  and  of  other  parts  of  th 
Commonwealth  and  for  other  purposes  connected  therewith ; 
it  suggests  that  it  is  not  providing  for  one  State  or  the  othe 
but  for  the  whole  Commonwealth.  «  Sec.  4  makes  provision  f( 
the  issue  of  a  writ  out  of  any  court  of  a  State  which  may  I 
served  on  a  defendant  in  any  other  State  or  part  of  the  Commoi 
wealth  as  distinguished  from  the  State  from  which  the  wr 
issues.  Therefore  there  is  a  distinct  intimation  that  it  is  a  wr 
issued  in  one  State  commanding  a  defendant  who  is  in  anoth< 
State  to  appear  before  the  Court  of  the  first  State,  and  as  it  is 
case  in  which  the  Federal  Parliament  had  power  to  legislate 
does  make  to  some  extent  the  two  States  one  jurisdiction ;  i 
some  extent,  I  say,  but  not  perfectly,  for  it  is  giving  the  or 
court  power  to  compel  or  require  and  command  an  individuj 
in  another  State  to  appear  before  it.  The  Act  then  provides  fc 
indorsements  which  are  to  be  made  on  writs  for  service  out  ( 
the  jurisdiction,  and  then  in  sec.  6  it  provides  that  if  a  writ  c 
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eopy  thereof  "  does  not  bear  all  the  indorsements  hereby  required    HODGES,  J. 

it  shall  be  ineffective  for  service  under  this  Act."      Without  1903 

going  further  through  the  Act,  it  seems  to  me  clear  that  this  atlas "company 

Federal  Act  ffives  the    courts    referred    to    in   it   iurisdiction      „    ^^ 

^  •*  Engineers 

throughout  the  C!ommon wealth,  and  the  courts  when  acting  under  v, 

it  exercise  Commonwealth  jurisdiction,   and    consequently   the 
proceedings  in  this  case  are  analogous  to  the  case  of  Fry  y. 
Moore,   and    not    analogous    to    Eewitaon'a  Case — that    is,  it 
comes  within    the   principles    of   Fry    v.    Mooi^e    rather  than 
within  the    authority    of    Hermtson'a    Case.      It    was    urged 
that  these  proceedings  were  a  nullity,  because  of  the  provisions 
of  sec  6,  which  I  have  just  read.     That  section  says  that  the 
writ  is  to  be  "  ineffective  for  service,"  but  that  does  not  in  my 
opinion  make  it  a  nullity.     The  original  writ   was   properly 
indorsed,   and    therefore   properly    issued    for    service;    there 
should   have  been  a  proper  copy,  and   if  a  proper  copy  had 
been  made  there  would  have  been  a  sufficient  service.     But  it  is 
the  service  only  that  is  ineffective   and  irregular,  and  in  my 
opinion  the  proceedings  taken  were  irregular  only,  and,  being 
irregalar,  the  original  judgment  stands  as  a  judgment  irregu- 
larly obtained,  and  liable  to  be  set  aside  on  the  one  hand,  or  an 
irregularity  which  might  be  waived  on  the  other. 

Now  I  had  some  difficulty  under  these  circumstances,  while 
"Sitisfied  that  the  judgment  was  irregular  only,  in  determining 
whether  or  not  the  judgment  was  a  bar  to  further  proceedings. 
The  doctrine  of  estoppel  has  nothing  to  do  with  it,  and  I  am  not 
by  any  means  clear  that  the  doctrine  of  merger  applies.  There 
is  no  doubt  that  this  Court  of  Petty  Sessions  is  a  Court  of  Record 
under  the  Act,  but  I  doubt  whether  it  is  so  within  the  common 
law  sense  of  that  term,  and  if  it  is  not  a  Court  of  Record  in  that 
sense,  I  am  by  no  means  clear  that  the  debt  merged  in  the  order. 
If  it  is  not  a  Court  of  Record  the  simple  contract  debt  is  on  the 
same  level  as  an  order  of  a  court  not  being  a  Court  of  Record. 
In  Higgen8*8  Case  (e)  it  is  said — "  If  recovery  be  in  debt  on  a 
bond  in  the  county  by  justices,  then,  notwithstanding  such 
judgment,  the  plaintiff  may  have  an  action  of  debt  on  the  bond 
itt  a  Court  of  Record  ;  for  the  County  Court  is  not  of  record,  and 

(e)    [1606]  6  Coke  45a. 
^ol29,V.L.R.  O 
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HODGES,  J.    therefore  the  bond  is  not  changed  into  anything  of  a  higher 
1903  nature ;  but  so  long  as  the  judgment  remains  in  force  the  plaintiff 

ATLA8"coMPAyT  ^hall  not  have  another  action  by  justices  in  the  same  Court  for 
the  infinite  vexation  of  the  party  as  hath  been  said."  I  think 
that  is  good  sense  and  good  law,  and  that  it  would  not  do  to 
allow  persons  day  after  day  to  take  proceedings,  prosecuting 
them  to  judgment,  without  going  further  on  the  one  cause  of 
action.  And  while  one  judgment  stands,  as  it  does  in  this  case, 
in  Victoria,  the  plaintiff  should  not  be  allowed  to  proceed.  The 
only  question  is,  what  is  the  proper  order  to  be  made  ?  The 
magistrates  decided  in  favour  of  the  plaintiffs  claim,  but  the 
plaintiff  at  the  present  time  has  two  orders  standing  in  Victoria 
for  the  same  debt.  I  am  disposed  to  ask  counsel  what  they  are 
prepared  to  do  in  this  matter.  I  desire  to  stop  all  further  pro- 
ceedings in  the  matter,  and  to  arrive  at  some  finality. 

Dethridge  for  the  plaintiff  stated  that  he  did  not  think  there 
was  power  to  get  an  order  vacating  the  first  judgment,  as  it  was 
not  before  the  Court  at  the  present  time. 

Hodges,  J.     Very  well,  then,  I  must  merely  make  this  order 
absolute,  with  costs. 

Solicitors  for  plaintiff:  Ooldsmith  &  Shaiy. 

Solicitor  for  defendant :  Norman  Bayles. 

\v.  H.  M. 


a'BECKETT,  J. 

1903 
Hay  28, 
JuTie  15. 


SMITH  V.  SMITH. 

Divorce— Marricige — Nullity  suit — Prohibited  degrees  oj  affinity. 

The  marriage  of  a  man  with  the  daughter  of  the  sister  of  his  deceased  wife  ia 
null  and  void. 

This  was  a  petition  by  husband  against  wife,  seeking  a 
declaration  of  nullity  of  marriage,  alternatively  dissolution  of 
marriage  on  the  ground  of  desertion. 

Wadham  for  petitioner. 

There  was  no  appearance  for  the  respondent. 

Car.  adv.  vult. 
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a'Beckett,  J.,  read  the  following  judgment :— This  is  a  suit  a'BECKBTT,  J. 

by  husband   against  wife  seeking  a  declaration  of  nullity  of  1903 

marriage  primarily,  alternatively  dissolution  of  marriage  on  the         Smith 

ground  of  desertion.     The  petitioner  married  a  daughter  of  the 

sister  of  his  deceased  wife.    They  cohabited  for  twelve  days,  and 

then  the   wife  left   him,  assigning  as   a  reason   conscientious 

objections  to  a  union  forbidden  by  her  church.     The  husband 

sought  to  induce  her  to  return.     After  she  had  lived  away  from 

him  for  three  years,  he  filed  his  petition.     If  the  respondent  had 

been  the  sister  of  his  deceased  wife  instead  of  her  niece,  the 

marriage  would  have  been  valid  under  sec.  18  of  the  Marriage 

Act  1890,  which  provides  that  marriage  with  the  sister  of  a 

deceased  wife  shall  not  be  voidable  or  in  anywise  impeachable 

upon  the  ground  of  affinity.     The  daughter  of  a  deceased  wife's 

sister  was  within  the  prohibited  degrees  of  affinity,  but  the 

Legislature  omitted  to  validate  marriage  with  her.    Doubtless 

they  would  have  done  so  if  the  necessity  for  such  a  provision 

had  occurred  to  them.     Marriage  with  a  deceased  wife's  niece 

having  been  voidable  before  the  marriage  with  a  deceased  wife's 

sister  was  made  unimpeachable,  remained  voidable,  and  I  have 

only  to  give  eJ9Eect  to  the  law  as  it  stands  unaltered  in  this 

respect.    The  voidable  character  of  marriage  with  a  deceased 

wife's  niece  was  considered  in  In  the  Will  of  William  Swan  (a), 

where  it  was  held  that  though  such  a  marriage  was  voidable,  it 

revoked  the  husband's  will.    In  Wade  v.  Baker  (b)  a  decree  of 

nullity  was  pronounced  at  the  suit  of  a  husband,  on  the  ground 

that  the  marriage  was  with  the  sister  of  his  deceased  wife.    It 

is  no  objection  to  a  suit  of  this  kind  that  both  parties  at  the 

time  of  the  celebration  of  the   marriage  were   aware   of  the 

impediment:  Andrews   v.   Roes   (c).     I   therefore    declare    the 

marriage  null  and  void. 

Decree  absolute  in  first  instance. 

Proctors  for  petitioner :  Sincock  &  Wadham. 

w.  H.  M. 

(a)   [1871]2V.R.  (I.  E.  &M.)47.     (6)  [1867]  6  W.W.  &a'B.  (I.  E.&M.)63 
(f)    [1888]  14  P.D.  16. 
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July  28, 


[IN  CHAMBERS.] 

SMITH  V.  NEW   DEMPSETS   GOLD  MINING  COMPANY 
NO  LIABILITY  and  Others. 

Practice — Discovery — Application  for  discovery  before  delivery  qf  stcUement  ^ 
daim — Affidavit  in  support,  necessity  for — **  Rules  of  the  Supreme  Comt 
1884  ''-Order  XX J/.—"  Rules  (^  the  Supreme  Court  1900  "—Order  XXI. 

No  affidavit  is  neoeasary  upon  which  to  base  an  application  for  discovery  and 
inapection  of  documents  before  delivery  of  a  statement  of  claim,  but  the  Judge  in 
granting  such  application  may  act  upon  the  facts  as  stated  by  counsel  from  their 
instructions. 

Summons  for  Directions. 

The  plaintiff  claimed,  inter  alia,  a  declaration  that  a 
transfer  to  the  defendant  company  of  a  certain  gold  mining 
lease  was  ineffectual  and  void,  and  that  the  said  lease  belonged 
to  the  plaintiff  and  two  of  the  defendants  as  co-owners  in  equal 
shares. 

Hayes  for  the  plaintiff — In  order  that  he  may  properly  shape 
his  statement  of  claim  the  plaintiff  desires  discovery  and 
inspection  of  all  the  documents  relating  to  the  alleged  transfer 
and  to  the  formation  of  defendant  company.  He  desires  to 
ascertain,  for  instance,  whether  5  per  cent  of  the  subscribed 
capital  of  the  company  was  paid  up  before  registration.  If  that 
percentage  was  not  so  paid  then  the  defendant  company  was 
not  properly  incorporated,  and  its  registration  was  invalid,  even 
though  a  certificate  has  been  given  by  the  Registrar-General 
that  it  has  been  duly  incorporated  ;  and  the  transfer  to  it  would 
be  void  and  ineffectual.  The  plaintiff  is  willing,  in  accordance 
with  the  usual  practice  in  these  applications,  to  file  an  affidavit 
setting  out  the  materials  upon  which  he  bases  this  application, 
but  under  Order  XXX.,  rule  3,  of  "  Rules  of  the  Supreme  Court 
1900,"  he  cannot  do  so  without  a  special  order. 

Meagher  for  the  defendant — The  defendant  company  has  a 
document  in  its  possession  showing  an  absolute  sale  by  the 
plaintiff  to  tlie  company. 
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[HoLROYD,  J.     If  you  diacover  that  document  to  the  plaintiff  HOLEOYD,  J. 
he  may  discontinue.]  igos 

"  The  proper  time  for  discovery  is  generally  not  until  after         smith 
defence,  for  until  then  it  is  not  usually  possible  to  say  what  is  ^^ ,  ,  J'- 
really    material.     A    plaintiff   will    hardly    ever    be    allowed    Gold  Mining 
discovery  before  statement  of  claim.     From  the  earliest  times    No  Liability. 
the  courts  have  set  their  faces  against  allowing  discovery  for  the 
purpose  of  fi.shing  out  a  ease  " :  See  Annual  Practice  1903,  p. 
371.    The  courts  will  not  order  discovery  before   delivery  of 
statement  of  claim  unless  the  materials  in  support  are  clear  and 
express :  See  per  Hood,  J.,  in  MacKeUar  v.  MacKellar  (a).     If 
the  plaintiff  be  allowed  to  file  an  affidavit,  the  defendants  are 
prepared  to  file  an  affidavit  in  answer  showing  good  reasons 
why  the  application  should  not  be  granted — e.g.,  the  six  years' 
delay  in  bringing  this  action. 

HoLROYD,  J.  I  am  disposed  to  allow  discovery  before  the 
delivery  of  a  statement  of  claim.  Possibly  I  might  direct  the 
plaintiff  to  file  an  affidavit  in  support  of  his  application,  if  that 
bas  become  the  established  practice,  but  I  am  not  aware  that  the 
practice  has  been  so  firmly  established,  and  it  is,  moreover, 
directly  contrary  to  the  "Rules  of  the  Supreme  Court  1900," 
which  say  nothing  whatever  about  giving  leave  to  file  an 
affidavit,  so  far  as  I  am  aware.  In  this  particular  instance,  as 
in  other  summonses  for  directions,  I  have  to  depend  a  great  deal 
upon  what  counsel  on  either  side  state  to  be  the  facts  from  their 
respective  points  of  view,  and  counsel  has  stated  what 
appears  to  me  to  be  a  sufficient  reason  why  I  should  allow  the 
plaintiff  to  have  discovery  and  inspection  of  documents  before 
the  delivery  of  his  statement  of  claim.  If  the  facts  as  stated  by 
him  are  correct,  it  is  highly  important  that  the  plaintiff  should 
have  discovery  and  inspection  of  documents  before  delivery  of 
I^is  statement  of  claim.  Counsel  themselves  very  often  cannot 
possibly  say  whether  the  facts  stated  in  their  instructions  are 
true  or  not,  and  I  can  only  form  my  judgment  as  to  what  should 
be  allowed  from  the  instructions  which  they  say  they  have 
Kceived. 

(a)    [1S98]  23V.L.R.  646. 


Digitized  by  VjOOQIC 


102-. 


;';:]: /**i[?jiBiE-"<rdi)K>:  victoria. 


[Vol.  29 


HOLROYD,  J.         There   will   be   an  order  for  discovery   and   inspection  of 
1903  documents  by  the  plaintiff  before  the  delivery  of  a  statement 


Smith 

V, 

New  Dbmpsbt's 
Gold  Mining 

COMPAKT 

No  Liability. 


of  claim. 


Order  accordingly. 


Solicitors  for  the  plaintiff:  Harwood  cfe  Pincott 
Solicitors  for  the  defendants :  GHUott,  Bates,  A  Moir. 


H.  I.  c. 


F.C. 


NIVEN   and  Another  v.  GRANT   and   Others.. 


1903  Bankruptcy -The  English  Bankruptcy  Act  1883,  46  d-  47  Vict.,  c.  52,  a.  118- 

June  1,  2,  3,  4,  Trustees  under  English  bankruptcy — Bight  to  sue  in  Victoria — 13  Eliz,,  c.  5 


26. 


— '*  Goods  and  chattels  "—Debentures. 

Where  property  of  an  English  bankrupt  has  beoome  vested  in  his  trustees 
in  England,  the  title  of  such  trustees  must  receive  recognition  ia  colonial  courts, 
and  no  order  or  request  from  the  English  court  is  necessary  to  enable  the  trustees 
to  sue  in  Victoria  to  recover  the  Victorian  property  of  the  bankrupt. 

Debentures  are  included  in  the  term  **  goods  and  chattels  "in  13  Eliz.,  c  5. 

Appeal  from  judgment  of  Williams,  J.  (28  V.L.R.  639). 

The  plaintiffs  Niven  and  Smith,  trustees  under  the 
bankruptcy  of  Charles  Clayton,  sued  Alex.  Grant,  and  F.  E. 
Grant  (in  his  individual  capacity  and  as  an  executor  and 
trustee  of  the  will  of  Annie  Clayton,  deceased)  and  W.  R. 
Burrough  (as  an  executor  and  trustee  of  the  said  will).  F.  E. 
Grant  appeared  in  his  individual  capacity  and  also  as  executor 
and  trustee.  Charles  Clayton  had  been  adjudicated  bankrupt 
in  England,  and  the  plaintiffs  were  the  English  trustees,  and  the 
Board  of  Trade  had  given  its  certificate  that  the  plaintiffs  had 
been  duly  approved  of  and  appointed  as  trustees  of  the  property 
of  Clayton,  and  that  his  property  had  vested  in  them.  The 
claim  set  out  that  Clayton  in  1893  was  the  holder  of  certain 
shares  in  the  Commercial  Bank  and  other  banks,  and  that  he 
was  the  owner  of  a  number  of  municipal  debentures  and  of  a 
piece  of  land  ;  that  by  an  instrument  of  transfer  registered  2nd 
February  1893  Clayton  transferred  the  land  to  his  wife,  Annie 
Clayton,  as  if  in  consideration  of  1502.,  but  none  of  the  said 
consideration  was  in  fact  paid  ;  that  by  transfer  in  March  1893 
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Clayton  transferred  certain  of  the  shares  to  his  wife  as  if  in  F.C. 

consideration  of  oL,  but  none  of  such  consideration  was  paid.  j^ 

Similarly  as  to  the  other  shares  and  debentures  allegations  were  — 

made  that  Clayton   transferred   the  same  to  his  wife  without  v. 

consideration  in  1893.  There  was  an  allegation  that  the  banks 
had  stopped  payment,  and  calls  had  been  made,  and  new 
shares  allotted.  It  was  also  alleged  that  Clayton  went  to 
England  with  his  wife  in  1893.  Paragraph  16  of  the  claim  was 
as  follows : — "  The  transfers  referred  to  were  made  by  Charles 
Clayton  fraudulently  and  with  intent  to  hinder  defeat  and 
defraud  his  creditors  and  to  prevent  the  property  transfeiTcd 
From  being  available  to  meet  the  claims  of  the  said  banks  if  and 
when  the  banks  should  stop  payment."  Paragraph  17  alleged — 
"In  the  alternative  the  plaintiffs  say  that  the  property  so 
transferred  was  transferred  to  the  said  Annie  Clayton  in  trust 
for  the  said  Charles  Clayton  and  to  be  held  or  disposed  of  as  he 
should  direct."  The  claim  then  stated  that  Annie  Clayton  had 
^lied,  and  that  the  defendants  F.  E.  Grant  and  W.  R.  Burrough 
were  her  executors  and  trustees.  On  the  14th  February  1901 
a  receiving  order  was  made  in  England  for  the  protection  of  all 
tlie  estate  real  and  personal  of  the  said  Charles  Clayton,  and  on 
the  13th  June  1901  the  said  Charles  Clayton  was  adjudged 
bankrupt,  and  the  plaintiffs  duly  appointed  trustees  as  above 
stated. 

The  defendants  A.  Grant  and  F.  E.  Grant  put  in  a  defence 
dealing  with  various  points  raised,  but  the  one  paragraph 
material  to  this  report  was  paragraph  24,  which  was  as  follows  : 
—"They  will  object  that  the  trustees  under  the  English  bank- 
niptcy  are  not  entitled  to  bring  this  action  in  the  State  of 
Victoria,  because — (a)  The  Imperial  Legislature  has  no  power  to 
naake  laws  such  as  the  Bankruptcy  Act  1883  in  and  for  Victoria 
in  respect  of  property  in  Victoria  of  the  nature  sued  for  or  in 
respect  of  transfers  thereof  made  by  Victorian  citizens  prior  to 
^kraptcy,  inasmuch  as  such  Legislature  has  delegated  such 
powers  to  the  Victorian  Legislature,  and  the  Victorian  Legisla- 
ture has  dealt  with  the  same,  (b)  The  part  of  the  said  Bank- 
^picy  Act  material  to  this  action  does  not  apply  to  this  colony. 
(c)  If  the  said  English  Act  does  vest  Victorian  property  in  them 
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it  gives  the  Victorian  Court  no  jurisdiction  to  deal  therewitl 
until  the  right  thereto  has  been  legally  established  in  England 
or  the  aid  of  this  Court  has  been  sought  under  sec  118  of  thai 
Act.  (d)  At  the  time  of  the  alleged  transfers  the  Englisl 
Bankruptcy  Court  had  no  power  to  deal  with  the  estate  or 
person  of  the  said  Charles  Clayton." 

The  defence  of  F.  E.  Grant  and  W.  R  Burrough,  as  executon 
and  trustees,  was,  in  paragraph  24,  so  far  as  it  is  material  to  thi 
report,  as  follows  : — "  They  will  contend  that  the  plaintiffs,  evei 
if  they  are  the  trustees  of  the  bankrupt  estate  of  the  said  Charle 
Clayton,  and  even  if  the  said  Charles  Clayton  was  the  husban( 
of  the  said  Annie  Clayton,  and  even  if  the  said  property  claimei 
by  them  in  this  action  was  given  by  the  said  Charles  Clayton  t 
the  said  Annie  Clayton,  as  alleged  in  the  statement  of  claim,  ar 
not  entitled  to  maintain  this  action,  but  that  if  they  have  an; 
claim  in  the  premises  they  should  have  proceeded  under  sec  U 
of  the  English  Bankruptcy  Act  1883." 

The  order  setting  down  the  points  of  law  for  argumen 
directed  *'that  the  points  of  law  raised  by  the  defendants  i 
paragraph  24  of  the  respective  defences  be  set  down  for  hearin 
and  disposed  of  by  a  Judge  before  trial.     .     .     ." 

The  arguments  were  heard  before  Williams,  J.,  who  decide 
in  favour  of  the  plaintiffs,  and  from  this  judgment  the  def endan 
now  appealed. 


Agg  for  the  appellants  A.  Grant  and  F.  E.  Grant. 

(Owing  to  the  form  in  which  judgment  was  given  it  has  becon 
unnecessary  to  report  the  arguments  relating  to  the  point  as  t 
the  power  of  the  English  Legislature  to  make  laws  dealing  wit 
matter  legislated  for  by  the  Victorian  Legislature.) 

Counsel's  argument  as  to  the  effect  of  sec.  118  of  the  3nglis 
Bankruptcy  ilc^  is  reported  in  the  report  of  the  case  in  th 
court  below. 

Goldsmith  for  the  appellants  F.  E.  Grant  and  W.  R.  Burroug 
— The  property  in  question  is  not  the  property  of  the  bankrap 
within  the  meaning  of  the  English  Act.  As  to  the  claim  unde 
the  statute  of  Elizabeth,  that  statute  does  not  apply  to  Victori 
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by  intendment  or  otherwise.     The  Victorian    Legislature    has  F.C. 

adopted  it  as  a  colonial  Act,  but  the  plaintiffs  are  not  suing  ^^ 

under  that  Act.  The  plaintiffs  must  first  get  judgment  against 
the  defendants  before  they  can  come  as  creditors  to  set  aside  the 
transfers  under  13  Eliz.,  c.  5.  The  Victorian  Act  applies 
only  to  dealings  in  Victoria  with  Victorian  property,  and  the 
plaintiffs  cannot,  as  the  case  stands  at  present,  set  aside 
those  dealings  by  virtue  of  the  English  Act  13  Eliz.,  c.  5.  The 
property  sought  to  be  recovered  is  not  property  within  the 
meaning  of  13  Eliz.,  c.  5.  "Goods  and  chattels"  do  not 
include  choses  in  action :  Colonial  Bank  v.  Whinney  (a) ; 
Dtindas  v.  Dutens  (6) ;  Oroven  v.  Cooke  (c).  Therefore  Bank 
shares  and  debentures  are  not  within  the  statute. 

Higgina  and  Ciissen  for  the  respondents — It  is  not  necessary 
for  the  plaintiffs  first  to  get  judgment  before  proceeding  to  set 
aside  the  transfers  under  13  Eliz.,  c.  5.  The  statute  declares  that 
mh  transfers  are  void  as  against  creditors,  and  the  plaintiffs 
iipresent  the  creditors,  and  can  move  to  set  aside  the  transfers 
laade  in  Victoria :  Ddaney  v.  Merry  &  Son  (d) ;  Shears  v. 
Rotjers  (e). 

The  shares  and  debentures  come  within  the  term  "  goods  and 
chattels,"  because  the  Sheriff  is  now  empowered  under  a  writ  of 
fi'fa.  to  seize  and  sue  upon  bills  of  exchange  and  other  securities 
for  money  belonging  to  the  debtor :  Warden  v.  Jones  (/) ; 
Barrack  v.  McGulloch  (g) ;  Reese  River  Silver  Mining  Co,  v. 
Att^ell  (h). 

Aijg  and  Goldsmith  in  reply.  ^'.u-.  adv.  vidt. 

Madden,  C.J.  I  have  had  the  advantage  of  reading  the 
judgments  of  my  learned  brethren,  and  I  entirely  concur  in  the 
substance  of  both.     I  have  had  a  longer  opportunity  of  reading 

(a)    [18So]  30  Ch.  D.  261  ;  [1S86]  11       (<r)  [1S32]  3  B.  &  Ad.  362. 

App.  Caa.  426.  (/)  [1857]  2  De  G.  &  J.  86. 

16)    [1790]  1  Ves.  196.  {g)  [1856]  3  K.  &  J.  110. 

Ic)    [1812]  2  Ball  &  Weat.  230.  (A)  [1869]  L.R  7  Eq.  347. 
(d)    [1901]  1  Q.B.  536. 
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that  of  my  brother  Hood,  and  I  entirely  agree  with  it.    As  to 
the  question  of  pleading,  I  fally  concur  in  both  judgments. 

HoLROYD,  J.,  read  the  following  judgment : — In  my  opinion 
this  appeal  should  be  dismissed.  The  points  of  law  set  down  to  be 
heard  and  disposed  of  by  the  Judge  before  trial  were  those  raised 
by  the  defendants  Alexander  Grant  and  Frederic  Elliott  Grant 
in  the  24th  paragraph  of  their  defence,  and  by  the  said  Frederic 
Elliott  Grant  and  William  Robert  Burrough  in  the  24th  para- 
graph of  their  defence.  It  may  be  disputable  whether  it  is 
good  policy,  when  several  points  of  law  are  raised  by  the 
pleadings,  to  permit  one  or  more  of  them  to  be  argued  before  the 
trial,  unless  all  the  others  are  dealt  with  at  the  same  hearing. 
I  shall  assume  for  the  present  purpose  that,  under  Rules  2  and  3 
of  Order  XXV.,  the  separate  discussion  of  any  one  or  more  of 
several  points  of  law  is  permissible  ;  but  I  must  call  attention  to 
an  important  consequence  which,  it  .seems  to  me,  must  follow 
logically  from  allowing  it.  In  the  argument  of  the  point  or 
points  set  down,  not  only  must  all  the  facts  alleged  in  the 
pleading  which  is  attacked  be  accepted  as  true,  but  it  must  be 
taken  for  granted  that  on  all  other  points  that  pleading  is 
unassailable.  In  the  24th  paragraph  of  their  defence,  Alexander 
Grant  and  Frederic  Elliott  Grant  maintain  that  the  trustees 
under  the  English  bankruptcy  of  Charles  Clayton  are  not 
entitled  to  bring  this  action  in  Victoria  for  four  reasons  which 
they  set  out.  My  short  answer  to  this  contention,  and  to  all  the 
reasons  advanced  to  support  it,  is  that  Charles  Clayton  was 
adjudged  bankrupt  in  England  under  the  Bankruptcy  Act  1883, 
that  the  plaintiffs  were  duly  appointed  trustees  of  his  property, 
that  by  virtue  of  their  appointment  all  the  property  of  every 
description,  real  or  personal,  whether  situate  in  England  or 
elsewhere,  which  belonged  to  Clayton  at  the  commencement  of 
his  bankruptcy,  became  vested  in  them  (46  &  47  Vict,  c.  52, 
sec.  20,  sub-sec.  1  ;  sec.  50,  sub-sees.  3  and  5  ;  sec.  54,  sub-sees.  2 
and  3  ;  sec.  168,  term  "  Property  ") ;  that  their  title  must  receive 
recognition  in  the  colonial  courts,  as  once  again  quite  recently 
determined  by  the  Privy  Council — MorHson  v.  New  Zealand 
Loan  and  Mercantile  Agency  Go.  Ltd.  (i) ;  that  this  action  was 
(»)     [1898]  A.  C.  358,  per  Lord  Davey. 
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broaght  to  recover  property  which  at  the  commencement  of  tlie 
bankruptcy,  so  it  was  asserted,  did  according  to  the  law  of 
Victoria  belong  to  the  bankrupt ;  and  that  no  order  or  request 
from  any  English  court  is  required  to  enable  the  trustees  to  sue. 
Recognize  the  trustees*  title,  and  Mr.  Agg's  reasons  become 
meaningless.  The  paramount  authority  of  the  British  Parlia- 
ment is  incontestable ;  but  I  should  be  disposed  to  go  further, 
and  lay  it  down  that  this  Court,  if  unconstrained  by  any  express 
enactment,  ought,  on  the  principle  of  international  comity  only, 
to  recognize  the  title  of  trustees  of  an  English  bankrupt  to 
property  recoverable  here  whenever  no  previous  insolvency  of 
the  bankrupt  in  this  country  interposed. 

The  24th  paragraph  of  the  defence  of  Frederic  Elliott  Grant 

and  William  Robert  Burrough  is  a  little  ambiguous,  but  only 

means,  I  think,  that  some  steps  should  have  been  taken  under  the 

English  Act  of  1883  before  a  suit  could  lawfully  be  instituted 

by  the  plaintiffs  in  this  State — that  is  to  say,  it  sets  up  as  an 

obstacle  counsel's  third  reason,  which  I  have  already  disposed 

ot  There  are  several  other  points  of  law  brought  forward  in 

ftetwo  defences,  notably  one  regarding  the  interpretation  of 

^t  Statute  13  Elizabeth,  c.  5,  on  which  possibly  the  plaintiffs 

niay  be  defeated.     With  these,   as    already   indicated,   we   are 

really  not   at   present  concerned.     But   should   I  be  wrong  in 

this,  I  am  prepared  to  hold  that  a  good  cause  of  action  under 

the  Statute  is  disclosed  in  the  Statement  of  claim.     In  the  first 

place,  one  of  the  instruments  impeached  as  made  by  Clayton 

fraudulently  with  intent  to  hinder  and  defeat  his  creditors  is  a 

transfer  of  land.     Secondly,  it  was   held    long    ago   that    the 

expression  "  goods  and  chattels  '*  in  the  Statute  of  13  Elizabeth, 

^  di  included  all  personal  estate  which  could  be  lawfully  seized 

by  the  Sheriff  under  an  execution  issued  against  the  debtor ; 

and,  since  the  Sheriff  has  been  empowered  under  a  writ  of^i.  fa. 

^ted  to  him  to  seize  and  sue  upon  the  bills  of  exchange, 

promissory  notes,  bonds,  and  other  securities  for  money  belonging 

^  the  debtor  in  satisfaction  of  the  writ,  it  has  been  considered 

4at  the  words  "  goods  and  chattels  "  in  the   Statute  must  be 

interpreted  to  comprise  such  securities.      Debentures  are,  in  my 

opinion,  securities  for  money;  and   the  debentures   alleged   to 
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have  been  transferred  by  Clayton  to  his  wife  with  the  HI 
fraudulent  intent  must  therefore  be  covered  by  the  expreasic 
"  goods  and  chattels  "  in  the  statute  referred  to. 

Before  concluding,  I  desire  to  call  attention  to  the  anomaloi 
mode  of  pleading  with  which  this  appeal  has  made  i 
acquainted;  not  because  it  has  in  any  way  influenced  m 
judgment,  but  because,  if  apparently  sanctioned  by  the  Court, 
might  lead  to  serious  inconvenience  and  much  injustice.  Tl 
defendant  Frederic  Elliott  Grant,  being  sued  in  a  du 
capacity,  has  thought  proper,  presumably  under  the  advice 
counsel,  to  divide  himself  into  two  personages,  and  has  joined 
each  of  two  separate  defences  delivered  by  the  other  defendam 
If  this  method  were  approved,  any  man  could  do  for  hims< 
what  was  done  here  by  joining  with  others.  To  a  defends 
trustee,  who  had  placed  himself  in  a  position  in  which  1 
personal  interest  collided  with  his  fiduciary  duty,  what  a  hap; 
means  it  would  afford  of  escaping  from  his  dilemma.  By  putti 
in  sep€urate  defences  as  individual  and  as  trustee,  and  instructs 
counsel  to  appear  for  him  in  each  capacity,  he  might  possil 
succeed  in  upholding  against  the  plaintiff  a  personal  right  of  I 
own  which  he  ought  to  have  subordinated  to  that  of  his  ( 
defendants,  and  in  obtaining  two  sets  of  costs — one  from  t 
plaintiff  whom  he  had  defeated,  and  the  other  from  the  esti 
of  his  cestais  que  ti^uatent,  whom  he  had,  though  unsuccessful 
defended  in  obedience  to  the  obligation  imposed  upon  him 
his  duty.     Appeal  dismissed,  with  costs. 


Hood,  J.,  read  the  following  judgment: — The  defendai 
have  raised  a  point  of  law  under  Order  XXV.,  r.  2,  to  the  effc 
that  the  plaintiffs,  as  trustees  under  an  English  bankruptcy,  f 
not  entitled  to  maintain  this  action.  That  means  that,  even 
all  the  facts  set  out  in  the  statement  of  claim  were  proved,  st 
the  plaintiffs  could  not  succeed.  If,  therefore,  there  is  any  cau 
of  action  alleged  in  the  statement  of  claim,  the  defendants  mu 
fail. 

Several  grounds  are  given  in  support  of  the  defendao 
objection,  but  in  my  opinion  none  can  be  supported,  for  they  a 
all  founded  upon  the  erroneous  supposition  that  the  plaintii 
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ctse  is  entirely  based  upon  the  English  Bankruptcy  Acts,  when  F.C. 

in  reality  those  Acts  have  very  little  to  do  with  the  matter.  ^903 

The  plaintiffs  are  the  trustees  of  the  estate  of  one  Clayton,  ~~ 

bankrupt  in  England.    They  allege  that  certain  transfers  of  his  v, 

property  were  made  with  intent  to  hinder,  defeat,  and  defraud  ' 

his  creditors,  and  are  therefore  fraudulent  and  void  within  the  ^^* 

Statute  13  Elizabeth,  c.  5.     That  Statute  is  in  force  here.     The 

defendants  reside  here.     The  transfers  were  made  here,  and  the 

property  is  here.     The  only  question  left  is  whether  or  not  the 

plaintiffs,   as   trustees,  can   sue   here.     By   the    Statute    such 

transfers  are  void  against  the  creditors  of  the  transferror,  and  it 

Is  clear  that,  if  the  creditors  or  some  one  or  more,  on  behalf  of 

all,  had  instituted  this  action,  they  could  have  maintained  it, 

supposing  they  proved  the  statements  alleged.     All  the  property 

of  an  English  bankrupt,  real  and  personal,  in  the  colonies  as  well 

aa  in  the  United  Kingdom,  is  vested  in  the  English  trustee : 

ffw  Zealand  Loan   Co.   v.   Morrison  (k);   Federal  Bank  v. 

Wiite  (i).    This  being  so,  he  must  necessarily  represent  the 

creditors   here  as   well   as   in   England,   there  being  no   local 

insolvency,  as   the   bankruptcy   law   puts   the   trustee   in    the 

position    of    the    representative    of    all    the-  creditors  of  the 

bankrupt :  Ex  parte  Butters  (m).     These  trustees,  therefore,  in 

whom  all  the  property  of  Clayton  vested,  and  who  are  the  only 

persons  who  can  represent  all  his  creditors,  are  applying  to  this 

Court  for  a  declaration  that,  according  to  our  own  law,  certain 

transactions  are  void,  and  I  can  see  no  reason  for  saying  that 

they  cannot  do  so.     This  is  apart  from  the  wider  question  as  to 

how  far  the  property  in  dispute  can  be  said  to  be  property  of 

the  bankrupt  vesting  in  the  trustees,  for  the  recovery  of  which 

they  are  entitled  to  sue,  and  I  think  a  great  deal  can  be  urged 

in  favour  of    this    view — Shears  v.   Rogers  (n) — the   statute 

»ying  that  such  transfers  shall  be  "  clearly  and  utterly  void 

fnistrate  and  of  none  effect,"  there  being  no  intervening  rights 

o(  innocent  parties.     A  great  deal  of  argument  turned  upon  the 

meaning  of  sec.  118  of  the  Bankruptcy  Act    In  my  opinion  that 

**ction  has  nothing  whatever  to  do  with  the  present  question. 

fi)    [1898]  A.C.,  at  p.  ;J58.  {m)    [1880]  14  Ch.  B.,  at  p.  267. 

(0    [1895]  21  V.L.R.  451.  («)    [1852]    3  B.  &  Ad.  632. 


Digitized  by  VjOOQIC 


no 


SUPREME  COURT:    VICTORU. 


[Vol.  \ 


F.C. 

1903 

NiVEN 
V. 

Grant. 
Hood,  J. 


It  merely  creates  a  mode  by  which  Courts  having  jurisdiction  i 
bankruptcy  or  insolvency  within  the  British  dominions  nw 
assist  one  another  in  enforcing  their  respective  orders  ai 
warrants.  There  is  no  authority  in  that  section,  nor  indeed  i 
any  other,  for  the  proposition  that  the  plaintiffs  must  fc 
establish  their  right  in  England,  or  must  obtain  a  request  in  u 
from  the  Court  in  Bankruptcy  to  this  Court,  under  sec.  11 
before  suing  here.  They  come  here  as  independent  snito 
claiming  a  right  independent  of  the  English  Bankruptcy  Coa 
or  of  any  proceedings  therein,  just  as  in  the  same  way  as  th( 
might  proceed  in  the  Chancery  Division  of  the  High  Court 
England. 

Reliance  was  also  placed  upon  the  provisions  of  sec.  57  of  t 
Bankruptcy  Act  1883.  That  section  provides  that  the  trust 
may,  with  the  permission  of  the  committee  of  inspection, 
certain  things  amongst  others  bring  any  action  relating  to  t 
property  of  the  bankrupt,  and  it  was  contended  that  the  stai 
ment  of  claim  is  bad  for  not  alleging  that  such  permission  b 
been  given.  I  do  not  think  that  this  objection  is  covered  by  t 
pleadings,  but  even  if  it  is  I  do  not  agree  with  it.  In  the  fii 
place,  I  think  that  the  absence  of  permission  to  bring  the  acti 
would  not  afford  a  defence.  It  is  a  collateral  matter  foreign 
the  real  subject  in  dispute,  and  the  proper  way  to  give  effect  to 
would  be  by  a  substantive  application  to  stay  or  dismi&s  t 
action.  Then,  again,  if  it  be  a  defence,  it  is  for  the  defendants 
plead  it.  There  are  no  negative  words  in  the  section,  and  nothi 
to  make  this  permission  a  condition  precedent ;  but  even  if  the 
were,  then,  by  Order  XIX.,  r.  14,  the  burden  lies  on  t 
defendants  to  specify  in  their  pleadings  the  non-performance 
such  condition. 

It  was  further  urged  that  some  of  the  property  sued  for 
not  within  the  Statute  of  Elizabeth.  I  am  inclined  to  thii 
that  the  whole  of  it  is  within  the  Statute,  but  it  is  not  necessai 
to  so  decide,  inasmuch  as  the  action  is  maintainable  if  any 
the  property  is  within  the  Statute,  and  some  clearly  is. 

Even  if  the  defendant's  objections  relating  to  the  Engli 
Bankuptcy  Act  were  in  point,  I  am  not  at  present  convince 
that  they  are  of  any  force.     I  agree  with   what  my  broth 
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Holroyd  has  said  in  regard  to  the  pleadings,  and  to  the  practice 
nnder  Order  XXV.,  r.  2. 

Solicitor  for  appellants  A.  Grant  and  F.  E.  Grant :  Brake  tfr 

flair. 

Solicitor  for  appellants  F.  E.  Grant  and  Burrough  :  Ralph. 
Solicitors  for  respondents :  Daviea  <k  CampbelL 

w.  H.  M. 


F.C. 

1903 

NiVRN 
V. 

Grant. 
Hood,   J, 


[IN  CHAMBERS.] 

In  re  A.  B.  (a  Solicitor) ;    Ex  parte  DAVIES. 

Costs — Bill  of  costs "  Right  of  client  to  demand  bill  of  costs. 

A  client  is  entitled  aa  of  right  to  ask  for  and  obtain  a  bill  of  oosta  from  hia 
nlidtor  withoat  any  condition  being  attached  to  such  delivery  as  to  the  bill 
^ing  taxed. 

A  solicitor,  upon  being  asked  by  his  client  the  amount  of  costs  chargeable  in 
Mpect  of  work  done,  informed  him  that  the  costs  were  about  40/. ,  and  would 
fnlnbly  tax  at  a  higher  sum,  and  said  that  if  the  client  chose  to  pay  a  smaller 
^  naming  it,  and  would  waive  taxation,  he  would  take  such  smaller  sum  in 
vshction.  The  client  agreed  to  this,  and  paid  the  amount  suggested.  Some 
mths  afterwards,  the  relationship  of  solicitor  and  client  having  ceased,  the 
^t  demanded  the  delivery  of  a  bill  of  costs,  and  the  solicitor  said  he  would 
^er  one  on  condition  that  such  bill  were  taxed  and  the  difiference  paid.  The 
^t  demanded  the  delivery  of  the  bill  unconditionally. 

Bddf  that  the  client  was  entitled  as  of  right  to  have  a  bill  of  costs  delivered 
BDCosditionally. 

This  was  a  summons  on  behalf  of  one  Davies  for  an  order 
directing  the  delivery  of  a  bill  of  costs  by  his  former  solicitors. 

It  appeared  that  Davies  had  employed  a  firm  of  solicitors  to 
do  certain  work  for  him,  and  upon  the  completion  of  the  work 
l^e  called  at  the  solicitor's  o£Sce  and  asked  what  the  costs  would 
be.  After  looking  at  his  books  the  solicitor  said  it  would  be  at 
least  402.,  and  would  probably  tax  at  a  greater  amount,  but  if 
taxation  were  waived  he  would  be  content  if  the  client  paid  35il. 
The  client  asked  which  course  the  solicitor  would  advise,  and 
^^  at  once  told  that  he  could  not  be  advised  upon  such  a 
i&atter,  and  it  was  entirely  within  his  own  discretion  which 
course  he  would  adopt.  The  client  thereupon  paid  the  sum 
suggested.    Some  months  afterwards,  when  he.  had  ceased  to  do 
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MADDEN,  C.J.  business  with  the  solicitors,  and  after  some  disagreement  ha 

1903  arisen,  he  wrote  demanding  a  bill  of  costs  in  respect  of  the  wor 

/„  ^g  for  which  he  had  paid.     The  solicitors  offered  to  deliver  the  bi 

(    So^  ^       •   ^P^*^  being  paid  the  costs  of  preparing  the  same,  and  upon  thi 

Ex  parte       being  refused  offered  to  deliver  the  bill  conditionally  upon  tli 

client  having  the  same  taxed,  and  paying  the  difference  betwee 

the   taxed   amount    and   the    sum   already   paid.      The  cliei 

demanded   delivery  of   the  bill  unconditionally,  and  upon  th 

beinof  refused  took  out  this  summons. 


Davies. 


"& 


KilpatHck  in  support  of  the  application — The  client  is  entitl< 
of  right  to  the  delivery  of  a  bill  of  costs  unless  there  isi 
express  written  agreement  to  take  a  lump  sum.  He  need  n 
have  the  bill  taxed ;  he  is  under  no  obligation  to  do  anythii 
with  the  bill  when  he  has  got  it.  The  point  was  practical 
decided  in  the  case  of  In  re  BUxckmore  (a),  a  case  which  h 
been  recognized  in  In  re  West  (6). 

(Counsel  was  stopped.) 

Starke  to  oppose — The  granting  of  the  order  is  in  t 
discretion  of  the  Judge.  If  a  client,  having  paid  for  the  wo 
done  and  waived  the  delivery  of  a  bill,  came  to  the  Court  twen 
years  afterwards,  the  application  would  not  be  entertain( 
Where  there  is  no  suggestion  of  overcharge,  and  no  imputati 
of  the  bargain  being  unfair,  a  solicitor  should  not  be  put  to  t 
trouble  and  expense  of  making  out  and  delivering  a  bill  of  cos 
If  no  use  is  to  be  made  of  the  bill  when  delivered,  then  it 
merely  imposing  a  hardship  for  no  purpose  upon  the  solicit* 
Some  condition  should  be  attached  to  any  order  made  und 
such  circumstances,  unless  there  is  some  suggestion  of  unfai 
ness. 

Madden,  C.J.  It  appears  in  this  matter  that  some  fricti< 
has  arisen  between  the  solicitors  and  their  former  client,  ai 
after  some  correspondence  the  solicitors  refused  to  deliver  a  b 
of  costs  in  respect  of  the  business  for  which  they  had  receive 
payment.     I  think  there  was  no  ground  for  such  refusal. 

(a)     [1851]  ISBeav.  154.  (6)     [1892]  2  Q.B.  102. 
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is  clear  that  there  is  no  imputation  upon  them.     The  principle  MADDBN,  C.J. 

of  law  and  preu^tice  is  that  in  every  case  where  there  is  no  1003 

distinct  contract  in  writing  for  a  lump  sum  between  solicitor  ]^ 

and  client,  the  client  has  within  a  certain  period  the  right  to  ask       S(i^ic^ioRi  • 

for  and  to  obtain  a  bill  of  costs.     It  would  be  most  unfortunate       ^  parte 

if  it  were  otherwise,  and  solicitors  would  have  to  rest  under 

many  imputations  of  overcharging,  which,  it  would  be  said,  the 

Court  refused  to  allow  to  be  considered  or  inve.stigated.      In 

cases  such  as  this,  where  within  a  short  time  after  the  severance 

of  the  relationship  of  solicitor  and  client  the  client  asks  for  a 

bill  of  costs  he  is  entitled  to  have  it,  although  he  may  never 

intend  to  have  it  taxed,  and  although  the  account  may  have 

been  already  settled,  on  the  footing  of  a  statement  made  by  the 

solicitor.     It  may  sometimes  work  a  hardship  upon  solicitors. 

There  was  in  this  case  a  sort  of  bargain  between  them  that  the 

solicitor  would  take  less  than  he  said  his  charges  would  come  to 

if  the  making  up  of  the  bill  of  costs  were  waived.     The  client 

agreed  to  this  course  and  paid  the  money  as  suggested,  and  no 

Wl  of  costs  was  delivered.     Some  months  afterwards  the  client 

d[s  for  a  bill  of  costs,  and  the  cases  cited  show  that  he  is 

^titled  to  it,  and  that,  too,  without  any  condition  as  to  his 

right.     It  may  be  that  on  investigation  he  will  find  that  the 

charges  were   too   great,  and  find   some   item   which    he   will 

dispute,  and  if  he  likes  he  may  have  it  taxed.     On  the  contrary, 

it  may  turn  out  that  the  amount  charged  was  most  reasonable, 

and  he  may  not  choose  to  have  it  taxed.     That  is  a  hardship 

upon  the  solicitor,  but  it  must  be  borne.     I  must  make  the  order 

directing  a  bill  of  costs  to  be  delivered.     In  this  case,  as  the 

client  does  not  attempt   to  deny  the  conversation  which    the 

solicitor  says  took  place  as  to  the  costs,  and  as  a  sort  of  bargain 

was  arrived  at,  and  as  there  is  no  suggestion  that  the  client  has 

discovered  something  which  he  did  not  then  know,  and  as  there 

is  not  the   slightest  ground   for   imputing   dishonesty   to   the 

solicitor,  it  would  be  unfair  that  the  client  should  ask  for  the 

bill  of  costs  for  no  purpose  at  all,  and,  therefore,  I  think  it  right 

to  add  these   terms   to   the   order.     If  the  bill,  having  been 

delivered,   is   taken  to   taxation,   and    the    client    succeeds  in 

taking  off  more  than  one-sixth  of  the  bill,  he  will  have  the  costs 

VoL29,  V.L.R.  H 
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MADDEN,  C.J.  of  this  application,  which  I  fix  at  3/.  38.,  together  with  the  costs 
of  the  taxation,  but  if  he  does  not  proceed  to  taxation,  or  does 
not  tax  off  such  one-sixth,  he  will  have  no  costs  at  all. 


1903 

In  re 

A.  B. 

(A  Solicitor)  ; 

Ex  parte, 

Da  VIES. 


Application  allowed  accordingly. 

Solicitors  for  client :  Malleson,  England  &  Stewart 
Solicitors  for  solicitors  :  Dobson  <k  Weigall, 

w.  H.  M. 


MADDEN,  C.J. 

1903 
May 


[IN   CHAMBERS.] 
In  re  JAMES   McEWAN   AND   CO.   LIMITED. 

Costs— Taxation— Bill  of  costs— **  Instructions  for  brief ''—Two  coufuel,  aUovfanei 

of  in  motions. 

On  a  raotioD  to  the  Court  the  taxing  officer  may  in  his  discretion  allow  the 
fecH  of  two  or  more  counsel. 

There  is  no  practice  of  the  Court  to  disallow  fees  to  two  counsel  on  a  motion 
to  the  Court.  Head-note  to  Baxter  v.  Hill  <t  Christie  ([1896]  18  A.L.T.  33) 
disapproved  of. 

The  item  "  instructions  for  brief  "  is  allowable  on  taxation  as  between  party 
and  party  in  a  proceeding  by  way  of  motion  to  the  Court. 

Review  of  Taxation. 

This  was  a  summons  on  behalf  of  James  McEwan  and  Co. 
Limited  and  Walter  H.  Serle  for  an  order  that  certain  objections 
of  the  applicants  to  the  taxation  of  costs  might  be  allowed.  An 
action  had  been  commenced  by  the  Welsbach  Light  Co.  of 
Australasia  Limited  against  Robert  Lascelles,  claiming  damages 
for  an  alleged  infringement  of  a  patent  and  for  other  relief 
While  the  action  was  pending,  the  defendant  Lascelles  applied 
on  motion  to  the  Court  for  an  order  that  a  writ  or  commission 
of  sequestration  might  issue  to  sequestrate  all  the  property  and 
effects  real  and  personal  of  the  plaintiff  company  and  of  James 
McEwan  and  Co.  for  the  contempt  of  such  corporations  in 
publishing  a  certain  advertisement  since  the  commencement  of 
the  action,  and  also  that  Walter  H.  Serle  and  others  named  in 
the  notice  of  motion  might  be  committed  to  the  Melbourne  Qaol 
for  their  and  each  of  their  contempt  in  publishing  or  assisting  in 
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publishing  the  same  advertisement.     The  defendant  asked  also  MADDEN,  C.J 
for  a  writ  of  attachment  against  Serle  and  others,  and  for  an  1903 

injunction.  7~ 

The  application  was  headed  in  the  action  and  "  In  the  matter  James  MoEwan 
of  an  application  against  the  plaintiff  company  and  James  Limitkd. 
McEwan  and  Co.,  Walter  H.  Serle,  the  manager  and  receiver  of 
the  last-named  company,  R.  J.  Sime,  and  J.  M.  Finlayson  for  an 
alleged  contempt."  The  advertisements  complained  of  appeared 
in  three  different  papers.  Upon  the  hearing  of  the  motion, 
James  McEwan  and  Co.  and  W.  H.  Serle  appeared  jointly,  and 
were  represented  by  two  counsel.  Robert  Lascelles  and  Co.  were 
represented  by  two  counsel,  and  two  counsel  appeared  for  the 
Welsbach  Co.  The  motion  was  heard  upon  affidavits,  and  was 
dismissed  with  costs.  Upon  the  taxation  of  the  bill  of  costs 
presented  on  behalf  of  Jamas  McEwan  and  Co.  and  W.  H.  Serle, 
the  item  "  instructions  for  brief,  61,  58."  was  reduced  by  the 
taxing  oflScer  to  ISs,  4d.,  and  the  fee  for  second  counsel  was 
disallowed  altogether.  The  particulars  of  the  item  "  instructions 
lor  brief  "  were  as  follow : — "  (1)  Instructions  for  brief,  including 
attendances  on  W.  H.  Serle,  manager  and  receiver  of  James 
McEwan  and  Co.,  and  R.  M.  Smith,  chairman  of  directors  of  the 
said  company,  obtaining  from  them  facts  within  their  own 
^knowledge  relating  to  the  publication  of  the  advertisement 
complained  of,  and  obtaining  from  them  information  as  to  the 
company  8  relations  and  dealings  with  the  Welsbach  Co.  and 
previous  transactions  between  the  parties,  conferring  as  to  the 
evidence  of  the  actual  insertion  of  the  advertisement,  and  fully 
advising  generally  on  company's  position,  and  liability  (if  any)  of 
Serle  as  receiver  and  as  an  officer  of  the  Court.  (2)  Attendances 
on  plaintifTs  solicitor,  conferring,  and  perusing  and  considering 
documents  in  his  possession  relating  to  the  action,  and  on 
his  es:plaining  position  of  action  and  circumstances  relating 
to  the  insertion  of  advertisement.  (3)  Attendance  on  Serle, 
jun.,  solicitor,  acting  on  motion  on  behalf  of  Sime,  conferring. 
(4)  Further  attendance  on  plaintifTs  solicitor  from  time  to 
time  on  his  notifying  dates  of  adjournment.  (6)  Looking  up 
authorities  and  decisions  on  the  matter,  so  as  to  fully  instruct 
counsel  on  the  questions  bearing  on  publication  of  the  advertise- 
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MADDEN,  C.J.  ment  and  the  liability  of  company  as  distinguished  from  that  o 
1903  receiver  and  manager,  and  considering  form  of  procedure  adopts 

In  re         by  appellant  with  a  view  to  raising  objections  as  to  method  ani 

^^^^D^o'^^J^^^^^^^^^^'^' ^'^®  application  being  of  a  very  special  and  novc 
Limited.        character.     oL  os" 

The  reasons  given  by  the  taxing  officer  were  as  follow : — " 
allowed  138.  4d.  as  *  instructions  for  brief,'  and  on  comparing  thi 
detailed  particulars  with  the  brief  it  appeared  to  me  that  sud 
sum  was  ample  for  such  item  aa  between  party  and  party.  Thi 
only  evidence  brought  before  the  Court  was  by  way  of  affidavit 
and  all  costs  in  connection  therewith  have  been  charged  an< 
allowed  for  in  the  bill,  such  as  *  instructions,*  *  drawing,'  anc 
'  perusals.*  Apart  from  these  the  only  item  that  the  objector 
appeared  to  me  to  be  entitled  to  as  *  instructioas  for  brief  *  was  fo: 
perusal  of  the  order  made  in  the  High  Court  of  Justice,  in  whici 
Bevan  &  Alexander,  an  English  company,  were  defendants.'*  Th( 
taxing  officer  then  dealt  with  the  first  four  items  in  the  par 
ticulars,  and  as  to  the  5th  stated  : — "  This  is  not  chargeable  a 
*  instructions  for  brief,'  and  if  allowable  should  be  considered  ii 
counsel's  fee  on  brief,  as  the  solicitor  is  not  entitled  to  any  allow 
ance  for  instructing  counsel  as  to  the  law  or  practice  in  an] 
matter  coming  before  the  Court.  The  allowance  '  instruction 
for  brief  *  is  intended  to  cover  work  done  in  ascertaining  th( 
material  facts  of  the  case,  sifting  evidence,  and  reducing  the  casi 
to  the  essential  matters  which  have  to  be  brought  befon 
counsel  conducting  the  case,  and  in  the  exercise  of  my  dis 
cretion  I  have  allowed  the  sum  of  138.  id.  therefor  in  thi 
matter,  on  the  principle  '  that  costs  chargeable  under  a  taxatior 
as  between  party  and  party  are  all  that  are  necessary  U 
enable  the  adverse  party  to  conduct  the  litigation  and  nc 
more.  Any  charges  merely  for  conducting  litigation  mow 
conveniently  may  be  called  luxuries,  and  must  be  paid  by  the 
party  conducting  them  : '  Per  Malin,  V.C.,  Smith  v.  BiUler  (a) 
I  have  in  the  exercise  of  my  discretion  disallowed  second 
counsel  and  brief  thereto,  on  the  ground  that  there  did  not 
appear  to  be  any  special  reason  for  the  feeing  of  second  counsel 
upon  a  motion  of  this  nature :  Bosivell  v.  Coaks  (b)  ;  Bdxter  v. 
(o)    [IS75]  L.R.  19  E<i.,  p.  475.  {h)    [1887]  .36  Ch.  D.  444. 
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Hill  (c).   The  latter  case  was  one  where  the  liberty  of  the  subject  MADDEN,  C.J 
was  involved,  being  an  application  by  the  defendant  Christie  to  1903 

jet  aside  an  order  for  a  capias  and  the  writ  of  capias  issued  ^~ 

thereunder.     I  have,  therefore,  on  the  grounds  stated,  disallowed  J^^bs  McEwa^ 

®  AND  Co. 

ill  the  objections."  Limited. 


W,  H.  Moule  in  support  of  the  summons — The  taxing  officer 
las  admitted  that  an  allowance  for  "  instructions  for  brief " 
ihould  be  made,  but  he  has  wholly  misconceived  the  nature  of 
uch  an  allowance.  The  drawing  of  an  affidavit  is  one  thing, 
he  obtaining  information  for  the  purpose  of  such  affidavit  is 
[uite  another  thing.  (Counsel  dealt  with  the  various  items.)  The 
)resent  applicants  were  not  parties  to  the  action,  and  therefore 
he  mqtion,  so  far  as  they  were  concerned,  was  an  originating 
notion,  and  the  item  "  instructions  for  brief"  is  permissible.  As 
» the  employment  of  second  counsel,  the  taxing  officer  s  reasons 
ire  ambiguous,  and  if  he  exercised  his  discretion  such  discretion 
cannot  be  reviewed,  but  he  has  been  misled  by  the  head-note  to 
hxter  V.  Hill  dk  Christie  (d),  where  it  is  said  that  the  practice 
of  the  Court  is  not  to  allow  briefs  to  two  counsel  in  a  taxation 
of  costs  between  party  and  party  of  a  motion  to  the  Court. 
There  is  no  such  practice,  and  the  judgment  in  that  case  does 
not  so  decide. 

[Madden,  C.J.  Certainly  I  never  intended  to  lay  down  such 
1  practice,  and  no  such  practice  exists.] 

It  was  held  in  Mutual  Stm^e  Limited  v.  Langton  (e)  that 
even  in  an  application  in  Chambers  the  taxing  officer  has  a 
discretion  to  allow  for  more  than  one  counsel. 


Starke  to  oppose — As  to  the  allowance  for  two  counsel,  that 
is  purely  a  matter  for  the  discretion  of  the  officer,  and  he  says 
tkat  in  the  exercise  of  his  discretion  he  has  disallowed  second 
counsel. 

[Madden,  C.J.  I  will  ascertain  from  the  taxing  officer  how 
l^has  dealt  with  this  item,  as  the  reasons  given  are  not  clear.] 

As  to  the   item   "  instructions   for   brief,"    that   cannot  be 


(c)    18A.L.T.  3.3. 


(e) 


(d)     18  A.L.T.  33. 
[1S97J  18  A.L.T.  167. 
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MADDEN,  C.J.  allowed  for  at  all ;  the  item  is  not  allowed  in  an  originating 
1903  summons — In  re  Hill  ( /) — and  cannot  be  allowed  on  a  motion 

^J7e  ^  *'^®  Court.     At  any  rate,  the  only  fee  is  the  scale  fee,  13«.  4ci., 

Jamks  McEwan  ^ijich  has  been  allowed. 

AND  Co. 

Limited. 

Madden,  C.J.  Although  these  proceedings  were  by  way  of 
motion  to  the  Court,  and  not  a  trial,  the  practice  seems  to  be 
recognized  that  the  item  "  instructions  for  brief "  should  be 
allowed  for,  and  I  gather  that  especially  from  the  fact  that  the 
taxing  officer  has  himself  allowed  the  sum  of  13^.  4d 

I  can  also  understand  that  here  there  is  a  reason,  in- 
asmuch as  this  is  not  merely  a  collateral  proceeding  in 
this  action,  but  something  extrinsic,  and  outside  the  matter  of 
the  action,  and  I  can  suppose  that  the  practice  is  to  allow  such 
a  class  of  item.  Starting  with  that,  and  assuming  that  it  was 
right  to  allow  instructions  for  a  brief  at  all,  it  appears  to  me 
that  the  officer  has  excluded  too  much  from  his  consideration  in 
allowing  some  instructions  for  brief.  He  says  that  as  to  further 
particulars — No.  1 — that  matter  had  been  already  allowed 
for  in  the  instructions  for  Serle's  affidavit.  Apparently  he 
thinks  that  because  in  those  instructions  for  affidavit  Serle  had 
given  information,  that  the  fresh  information  given  by  Seile  and 
Murray  Smith  and  others — (His  Honor  read  the  particulars) — 
exhausted  all  the  allowance  for  that  item.  He  seems  to  have 
excluded  a  great  deal  of  matter  which  I  should  suppose  was 
important  for  these  parties  to  know  in  this  particular  proceeding 
in  order  that  they  should  be  able  to  advise  and  consider  what 
way  they  should  shape  their  evidence  and  their  defence.  I 
think  it  is  not  sufficient  to  say  as  to  No.  1  that,  because 
instructions  for  Serle*s  affidavit  were  taken  separately,  that 
therefore  the  other  matters  indicated  in  No.  1  should  be 
excluded,  and  that  therefore  the  allowance  that  he  has  made 
should  satisfy  the  whole  charge.  I  do  not  think  that  is  sufficient. 
If  there  was  a  bond  fide  interview  between  these  persons,  and  a 
bond  fide  study  of  the  case,  a  further  allowance  should  be  made. 
The  taxing  officer  has  distinctly  stated  what  should  constitute 
an  allowance  for  instructions  for  brief.     (His  Honor  read  the 

yj)   [181)9]  M  V.L.R.  9!i>. 
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taxing  officer's  reasons  as  to  what  constitutes  instructions  for  MADDEN,  C.J. 
brief.)    I  think  that  that  is  right,  but  a  person  who  undertakes  1903 

;he  defence  of  parties  in   proceedings  of  this    kind  ought   to  J^^ 

ilosely  and  anxiously  consider  his  position       He  should  exactly  *^*^"*"*^  McEwan 

AND   KyO, 

Lscertain  what  the  defence  should  be,  and  get  whatever  inform-       Limitku. 

ition  is    possible,  and    anything    he    gets    for    that    purpose 

f  it  is  in  fact  obtained  should  be  considered  in  the  item  **  in- 

itructions  for  the  brief."    He  gets  affidavits  from  the  other  side  ; 

le  must  closely  examine  them  and  peruse  them,  and  see  how 

ar  he  may  resist  them.     He  has  to  see  how  far  his  two  clients 

nay  differ,  and  in  what  they  may  agree.     He  should  consider 

ivery  paragraph,  and  has  to  consider  his  case  with  reference  to 

he  case  raised  by  the  other  side  ;  he  has  got  to  turn  them  over 

0  coaa<;el  and  examine  them,  and  when  in  doubt  he  should  get 
nformation  from  those  who  may  contradict  the  case  set  up  by 
be  other  side,  or  tell  him  the  true  position  of  the  case  ;  this  has 
Jl  to  be  done  to  prepare  him  to  make  affidavits.  What  is  said 
in  reference  to  No.  1  may  be  said  as  to  the  others.  The 
particulars  in  Nos.  1,  2,  and  3  are  legitimate  inquiries  into  the 
case.  Two  parties  are  assailed.  The  attendance  on  plaintiiFs 
solicitors  should  be  allowed.  The  plaintiff  was  a  person  who 
was  bringing  an  action  against  the  defendants,  and  he  might 
have  very  important  and  valuable  documents  in  his  possession 
in  relation  to  this  extrinsic  and  foreign  proceeding,  and  I  think 
it  was  a  very  proper  course  to  take  if  the  work  was  done,  and 
ui  appropriate  allowance  might  well  be  made  for  that 

Then  the  attendance  on  John  Serle,  jun.,  solicitor  for  Sime, 
rto  was  an  officer  in  the  company's  employment  I  think  that 
that  would  be  a  wise  and  judicious  course  to  take — to  attend  and 
^  what  he  had  to  say  about  the  matter,  and  what  was  actually 
ione.  I  think  that  is  a  proper  subject  for  allowance.  As  to 
item  No.  4,  the  taxing  officer  thought  that  that  was  not  proper. 

1  think  so  too.  As  to  No.  5,  looking  up  the  authorities,  etc.,  I 
think  that  that  is  all  justifiable.  I  think  a  solicitor  who  is 
^ed  upon  suddenly  to  prepare  the  defence  of  persons  assailed 
HI  this  kind  of  proceeding  ought,  not  merely  may — but  ought — 
^  specially  inform  themselves  as  to  the  case. 

This  is  not  a  proceeding  in  which  he  might  be  expected  to 
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MADDEN,  C.J.  have  all  the  authoritie.s  at  his  fingers*  ends,  and  I  think  it  would 
1903  be  wise  and  proper  to  look  into  the  cases,  and  I  think  in  cases 

J^^         of  this  kind,  where  different  proceedings  are  being  taken  against 

^^"  AXD^C^^^^^  ^^®  individual  and  against  the  company,  the  solicitor  would  be 
Limited.  entitled  to  investigate  that  matter,  in  order  to  justify  him  in  the 
course  he  would  take  in  drawing  up  the  affidavits.  It  would  be 
too  narrow  a  view  to  say  that  a  solicitor  should  not  look  into 
the  authorities  governing  a  case  of  this  kind  with  the  view  of 
looking  into  the  mode  in  which  he  should  shape  his  case.  The 
costs  of  extra  work  of  this  nature  is  taken  into  consideration 
when  an  order  has  to  be  made  whether  costs  should  be  allowed 
on  the  higher  or  lower  scale,  but  the  ordinary  costs  of  such 
work  are  not  to  be  excluded.  I  think  it  right  to  say  that  a 
solicitor  may  be  allowed  for  the  trouble  and  work  of  looking 
into  the  law  to  refresh  his  mind  or  to  {^certain  what  form  the 
defence  should  take.  The  defendant  initiates  this  class  of 
attack,  and  it  is  only  fair  that  he  should  pay  for  the  special 
preparation  the  other  side  had  to  make.  It  all  depends  upon 
how  much  was  necessary  and  what  was  really  done.  That 
would  be  for  the  coasideration  of  the  taxing  officer.  Here  he 
has  taken  altogether  too  narrow  a  view  on  the  grounds  he  has 
presented  to  me,  and  which  seem  to  have  actuated  his  mind.  1 
do  not  think  the  reasons  he  has  given  so  far  as  No.  5  ii 
concerned  at  all  dispose  of  the  particulars  given.  The  reasons 
are  too  narrow  altogether,  except  as  to  No.  4.  I  think  th( 
allowance  he  has  made  as  to  the  other  items  he  has  markei 
altogether  too  small — clearly  too  small  if  my  view  is  right.  H< 
has  allowed  138.  4d.  for  perusing  the  order — (reads  the  reasons)- 
of  some  English  proceeding ;  apparently  that  is  the  subject 
matter  which  has  been  allowed  for.  I  think,  therefore,  he  ha 
improperly  excluded  the  other  matter,  and  the  amoun 
allowed  is  too  small.  I  think  the  whole  proceedings  forme( 
a  special  operation  of  the  law,  and  that  the  officer  shoulc 
have  allowed  more  than  ISs.  4d.  The  instructions  for  Serle* 
aiEdavit,  which  has  been  allowed,  is  one  thing,  but  thei 
obtaining  the  information  from  Serle  and  considering  sucl 
information  is  another  thing,  and  the  latter  should  certainly  b 
allowed  for. 
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As  to  the  other  mattei*,   the   number   of  counsel,  I  should  MADDEN,  C.J. 
say  that  the  rule  is  that   there  may   be   as   many   counsel  as  1903 

desired  in  any   case,   even   in  a  summons   in   Chambers,   and  /„  ^ 

they  may  all  be  properly  allowed.  There  is  no  principle  -on  ^^^^  McEwan 
which  the  Court  disallows,  as  a  matter  of  course,  any  number  of  Limited. 
counsel.  In  one  class  of  case  one  may  be  considered  enough,  in 
others  more.  The  officer  is  at  large  to  allow  for  as  many  counsel 
as  may  be  necessary  to  the  proceedings.  It  is  in  his  discretion 
to  say  whether  in  any  given  case  one,  two,  or  three  counsel 
should  be  allowed  for.  If  after  considering  the  class  of  case 
he  thinks  one  would  have  been  sufficient,  then  one  only  should 
be  allowed  for.  But  if  he  says  that  it  is  the  practice  of  the 
Court  to  disallow  for  more  than  one  he  is  ^rong.  In  the  case 
of  Easier  \\  Christie  one  counsel  only  was  allowed,  and  rightly 
too,  because  that  was  a  very  ordinary  application,  of  frequent 
occurrence,  in  which  one  counsel  only  appears  as  a  general  rule, 
and  only  one  is  necessary.  In  that  case  I  think  the  officer  was 
right,  but  in  my  judgment  in  that  case  I  never  laid  down  the 
principle  that  in  motions  of  any  kind  it  would  not  be  proper  to 
liiow  for  more  than  one  counsel.  I  quite  agree  with  the 
oiifiervations  of  my  brother  A'Beckett  in  the  case  cited  by  Mr. 
Monle.  However,  I  will  ask  the  officer  as  to  how  he  has 
exercised  his  discretion  on  this  matter  before  I  make  any  order. 
I  will  allow  the  application  as  to  the  instructions  for  brief,  and 
will  remit  that  item  to  the  officer  for  reconsideration.  The 
other  item  I  will  decide  according  to  the  answer  I  receive 
from  the    taxing  officer. 

Leave  to  appeal  refused. 

Upon  a  subsequent  day  His  Honor  intimated  that  the  taxing 
officer  had  informed  him  that  he  had  exercised  his  discretion  a.s 
to  the  allowance  of  two  counsel. 

The  summons  was  therefore  allowed  as  to  the  item  "  in- 
structions for  brief,"  and  disallowed  upon  the  other  item. 

Solicitors  for  applicant :  Moule,  Hamilton  <t  Kiddle, 

Solicitor  for  respondent :  C.  J,  McFarlane. 

w.  H.  M. 

[Subsequently  an  application  was  made  to  Hood,  J.,  to  review 
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MADDEN,  C.J.  the  taxation  of  costs  of  the  plaintiff  in  the  same  action.    The 

1903  same  items  were  under  review,  but  the  rea.sons  given  by  the  taxing 

/77^  oflScer  were  not  identical  with  those  set  out  in  the  report  above. 

^^^Tsi^C^'^^''  As'to  the  item  "  instructions  for  brief,"  which  the  taxing  oflScer 

Limited.       had  allowed  as  before  at  the  sum  of  1  Ss.  4(i.,  he  said  that  he  had 

exercised  his  discretion  in  connection  with  this  item,  and  in  his 

opinion  138.  4d,  was  sufficient  for  the  work  done.     The  plaintiff 

had  furnished  full  particulars  of  the  work,  and  had  verified  the 

same  by  affidavit. 

F,  Gavan  Duffy,  K.C,  and  Cimsen  for  the  plaintiff. 

Starke  for  the  defendant. 

Hood,  J.  I  regret  that  as  regards  the  first  point — the  allow 
ance  of  two  counsel — I  cannot  see  my  way  to  interfere.  For  m) 
own  part  I  think  two  counsel  should  have  been  employed,  and 
the  parties  were  justified  in  what  they  did.  However,  th( 
general  rule  is  undoubtedly  that  the  taxing  officer  has  a  di» 
cretion  in  such  a  matter,  and  the  Court  should  not  interfere  unle* 
satisfied  that  that  discretion  has  been  exercised  upon  a  wronr 
principle,  and  that  there  has  been  plainly  and  clearly  an  error 
I  am  not  prepared  to  say  that  that  was  the  case  here.  As  t< 
the  second  item  '*  instructions  for  brief,"  I  am  somewhat  puzzled 
because  I  am  not  clear  what  the  taxing  officer  means  by  "  exer 
cising  his  discretion."  If,  as  counsel  for  defendant  says,  he  dis 
believed  the  plaintifTs  affidavit,  he  should  have  said  so.  It  i 
not  sufficient  to  say  merely  **  I  have  exercised  my  discretion ; 
he  should  say  whether  he  disbelieved  the  affidavit,  or  that  th( 
work  was  not  in  fact  done.  He  should  state  these  things  in  s( 
many  words.  (His  Honor  then  dealt  with  the  particulars,  ant 
said  that  he  would  remit  this  item  back  to  the  taxing  officer.) 

Solicitors  for  plaintiff:  Finlayson  <b  HodgsQu, 
Solicitor  for  defendant :  (7.  J,  McFarlane. 

W.    II.    M.] 
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[IN    CHAMBERS.] 

TUCKER  V.  MULLIGAN. 

dt— Taxation— BUI  oj  coUh— Proceedings  btfore  Ch^f  Clerk —Allowance  of  two 
cmmsel— Increased  fees — Attendance  of  plamtif  as  tntness,  allowance  Jor — 
iMtmetionsJor  hriej—"  Rules  oJ  Supreme  Court  IQOO^-^Order  LX  V.,  r.  28. 

In  proceedings  before  the  Chief  Clerk,  the  allowance  of  two  counsel,  even  on  a 
cation  as  between  solicitor  and  client,  should  not  be  recognized  except  in  cases 
real  magnitude. 

Where,  in  proceedings  before  the  Chief  Clerk,  there  is  a  protracted  inquiry 
tending  over  many  days,  counsel  may  properly  be  allowed  increased  fees,  but 
eh  increased  fees  must  be  regulated  upon  the  same  calculation  as  to  time  as 
[reshers  in  an  ordinary  action. 

A  plaintiff,  being  the  executor  under  the  will  of  a  person  whose  estate  was 
ing  claimed  against  upon  an  alleged  liability  as  a  contributor  on  the  B  list  of  a 
npany  in  liquidation,  will  not  be  allowed  costs  of  attending  from  day  to  day  in 
e  hearing  of  such  claim  before  the  Chief  Clerk,  even  although  he  may  be  briefed 
a  witness. 
The  item  **  instructions  for  brief  "  discussed. 

Review  of  Taxation. 

This  was  a  summons  to  review  the  taxation  of  a  bill  of 
iwts  taken  out  by  the  liquidator  of  the  Federal  Bank  in  the 
«tion  of  Tucker  v.  Mulligan.  The  plaintiff  was  the  executor 
f  the  will  of  D.  Aheam,  and  had  instituted  an  action  for  the 
Ministration  of  the  estate.  The  matter  was  referred  to  the 
hief  Clerk,  and  the  usual  advertisements  for  creditors  to  send 
I  claims  appeared.  The  liquidator  of  the  Federal  Bank  had 
'Dt  in  a  claim  against  the  estate,  claiming  in  respect  of  a 
ability  for  a  proposed  call  upon  the  contributories  of  the  bank, 
hich  was  in  liquidation.  Aheam  had  been  settled  on  the  B 
st  of  contributories.  The  facts  of  the  case  are  fully  set  out  in 
5e  report  of  the  case  in  vol.  28  V.L.R.  1. 

When  the  action  came  on  for  further  consideration  the 
'Iwntiff  Tucker  was  allowed  his  costs  as  between  solicitor  and 
lieni  His  solicitor  sent  in  his  bill  for  o2SL,  which  the  taxing 
'fficer  allowed  at  461i.  The  plaintiff  had  distributed  portion  of 
^lie  eatate,  being  allowed  so  to  do  upon  retaining  funds  to  meet 
m  particular  claim  and  the  costs  and  charges.  The  liquidator 
^^cted  to  the  following  items  :— 

"Instructions  for  brief,"  charged  at  125i.  and   allowed  at 


A'BECKETT,  J. 

1903 
Ju7ie  16. 
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78/. ;  the  ground  of  this  objection  being  that  the  amount  allowed 
was  excessive. 

"  Paid  F.  J.  Tucker  "  (the  plaintiflf),  "  barrister-at-law,  nine 
days,  9/.  9«.,"  the  ground  of  objection  being  that  Mr.  Tuckei 
was  not  called  as  a  witness,  nor  was  it  shown  that  he  could  have 
given  any  evidence,  and  this  charge  should  not  be  allowed 
merely  for  superintendence. 

Then  followed  an  objection  to  two  refreshers,  and  atlemi- 
ances  making  same  on  senior  and  junior  counsel.  The  bill  wa: 
amended,  claiming  these  allowances  as  "  increased  fees."  Thi 
objection  was  that  "  These  refreshers  were  not  earned,  and  ther 
was  no  power  to  allow  an  increased  fee.  The  amounts  allowe 
are  also  excessive.  Further,  that  the  taxing  oflScer  has 
discretion  to  allow  one  counsel  only,  which  discretion  he  lias  m 
exercised."  A  dispute  arose  as  to  this  last  clause  of  th 
objection,  as  to  whether  it  amounted  to  an  objection  to  secon 
counsel  being  allowed  at  all.  This  was  referred  by  the  Judg 
to  the  taxing  officer. 

The  last  items  objected  to  were  a  series  of  charges  f< 
furnishing  copies  of  counsel's  shorthand  notes  to  the  defendant 
beneficiaries  under  the  will  who  were  attending  the  pr 
ceedings  at  their  own  risk,  and  who  were  subsequently  ni 
allowed  any  costs  for  so  attending. 

The  proceedings  before  the  Chief  Clerk  occupied  28 i  houi 
spread  over  nine  days.  Evidence  was  taken  rim  voce.  Eigl 
refreshers  had  been  allowed  by  the  taxing  officer,  or  as  tl 
claim  was  amended  an  increase  of  fees  was  allowed  for  eat 
attendance  of  counsel  on  eight  days.  It  appeared  that  tl 
defendant  had  claimed  and  been  allowed  three  refreshers  only. 

The  following  were  the  reasons  stated  by  the  taxing  officer  :- 
"  This  was  an  action  by  way  of  originating  summons  by  F. 
Tucker,  a  barrister  and  solicitor  of  the  Supreme  Court,  i 
executor  of  the  will  of  Daniel  Ahem,  deceased,  against  Mulligt 
and  others.  The  judgment  directed  the  plaintiffs  costs  to  1 
taxed  as  between  solicitor  and  client  The  plaintiff  claim* 
125i.  for  '  instructions  for  brief,'  and  was  allowed  7oL  under  thi 
head.  Subsequently,  the  Federal  Bank  carried  in  eerta: 
objections  to  this  and  other  allowances,  and    I   then   requin 
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intiflTs  solicitor  to  furnish  in  full  details  of  the  item  charged  a'BECKETT,  J. 

'  instructions  for  brief/     Upon  a  careful  perusal  and  analysis 

the  items  claimed  &s  instruc^tions  for  brief,  and  after  placing 

)osite  each  item  what  seemed  to  me  a  fair  and  reasonable 

swance  therefor,  I  found  the  total  came  to  7SL,  and  as  the 

intiff  claimed  to  be  allowed  the  difference,  I  have  so  increased 

)  amount  and  have  disallowed  the  objection  of  the  bank,  which 

geared  to  be  an  objection  to  quantum,  and  not  merely  as  to 

f  particular  item  or  items  forming  part  of  the  charge.     As 

der  the  new  rules  parties  have  now  the  right  of  appeal  by 

nmons  to  review  a  taxation  without  being  bound  by  the  dis- 

stion  of  the  taxing  oflScer,  in  every  instance  a  party  supporting 

\  charge  of  *  instructions  for  brief  '  is  required  to  furnish  full 

kails  of  the  item,  and  it  appears  to  me  that  it  may  become 

cessary  to  require  the  objecting  party  to  specify  the  reasons 

d  grounds  of  his  objections  to  any  particular  item  or  items." 

le  taxing  officer  then  referred  to  a  number  of  cases  dealing 

ith  the  point   of   the   question   of  quantum   being   entirely 

ithin  the  discretion  of  the  taxing  officer,  and  continued : — "  This 

^iog a  taxation  between  solicitor  and  client  in  the  action,!  have 

>  tile  exercise  of  my  discretion  allowed  the  plaintiff  such  chargas 

'  appeared  to  me  to  be  fair,  just,  and  reasonable,  according 

the  nature  and  importance  of  the  cause,  the  general  conduct 

id  costs  of  the    proceedings,    etc. :  "  Rules    of  the    Supreme 

)Qrt   1884,"    Order    LXV.,   r.   27  (29)   and  (38) ;  Boswell  v. 

wfe  (a).    The  objection  as  to  refreshers  is  disallowed  because 

e  allowances  to  counsel  were  by   way   of  increased  fee  and 

►t  as  refreshera,  the  trial  or  hearing  not   being  upon  vivA 

«c  evidence  in  open  Court,  but  a  hearing  before  the  Chief 

Icrk:   "Rules    of    Supreme   Court,   November   1900,"   Order 

XV.,  r.  27  (48).    The  other  part  of  this  objection  relates  to 

«ond  counsel.     I  would  refer  to  the  following  cases : — Ward  v. 

Ww'^*  (6),  also  Mason  v.  Logan  (c).     As  to  the  objection  as  to 

l^c famishing  defendants  with  shorthand  notes,  it  appears  that  the 

►laintifif  was  informed  of  the  request  by  the  defendant's  solicitors 


<«)  [18S7]  36  Ch.  D.  444. 

W  nW]23V.L.R,  182;  19  A.L.T. 


(r)     6N.8.W.  W.N.  118. 
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A*BECKETT,  J.  for  these  notes,  and  instructed  his  solicitors  to  supply  the  sara 
1903  The  other  objection  relates  to  the  attendance  of  Mr.  Tucke 

barrister-at-law,  nine  days  at  91.  9s.  It  was  admitted  that  M 
Tucker  was  in  attendance  for  this  period,  that  his  evidence  wf 
briefed,  and  that  it  might  have  been  necessary  to  call  him.  B 
was  not  called,  but  in  accordance  with  the  usual  practice  he  hi 
been  allowed  IZ.  Is.  per  diem  for  attendance  as  a  witness,  alter 
natively  as  compensation  for  loss  of  time,  as  usually  made  t 
medical  men,  solicitors,  etc. :  Willis  v.  Peckhain  (d)  ;  Severn 
Olive  (e).  I  give  leave  to  Mr.  Abraham  to  amend  his  bi 
altering  refreshers  to  increased  fees." 

Among  the  further  particulars  of  the  item  "  instructions  \ 
brief  "  was  an  item  "  Instructions  to  obtain  copy  of  depositic 
of  directors  of  bank  in  the  examination  in  the  matter  of  t 
liquidation,"  allowed  at  lOs.  "  Attendances  at  Prothonotary  fn 
day  to  day,  copying  evidence  taken  thereon  by  typewrite 
allowed  at  17L  6s.  Sd.  "  Paid  fees  thereon,  6L  10>f.,"  allow 
at  6Z.  10s.  **  Perusing  evidence  taken  in  Insolvency  Coui 
allowed  at  51.  13s.  4d.  "  Perusing  affidavits  and  order 
liquidation,"  allowed  at  3Z.  8s." 


W,  H.  Mouh  in  suppoit  of  the  summons. 

Hayes  to  oppose. 

a*Beckett,  J.  I  hold  very  strong  views  upon  a  question 
this  description,  and  upon  a  bill  of  costs  of  this  magnitude, 
do  not  think  that  persons  should  be  allowed  to  twist  themsel 
out  of  the  objections  raised,  which  I  think  any  reasona 
person  would  apply  to  these  proceedings.  There  are  difficuli 
which  have  been  raised  by  counsel,  but  I  think  the  1 
cannot  possibly  sanction  such  charges  as  these.  The  tax 
officer  says  he  has  regarded  the  nature  of  the  case.  Perhaps 
but  I  do  not  think  he  has  considered  the  matter  broadly, 
has  not  considered  the  position  of  the  parties,  or  the  anioi 
of  the  claim,  or  the  form  in  which  it  was  made..  In  the  first  pla 
there  is  the  plaintiff,  an  executor  in  charge  of  a  fund  agaii 
{d)     1  B.  &  B.  515.  (#)     .3  B.  k  B.  72. 
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lich  a  claim  is  made.     The  first  stages  presented  no  difficulty  ;  a'BECKETT,  J. 

was  all  plain   sailing ;  the  only  difficulty   was   the  question  1903 

leiher  a  certain  claim  should  be  allowed  against  the  estate  or 

t    As  to  the  originating  summons,  or  rather  the  action  itself, 

ere  was   no   difficulty,   not   the    faintest    reason   for  special 

sts  and  special   attendances,   etc.      Then    the    taxing  officer 

ids  that   to   resist  a    claim   of    500^.   a    bill   is   sent   in   for 

SI     Of  course  it  is  recognized  that    some    costs    must    be 

;urred,  but   he  should  consider  closely   the   position    of   the 

icitor  with  reference  to  them,  and  consider  broadly  is  such  a 

mand  for  costs  justifiable  under  the  circumstances.     Then  I 

ink  it  is  material  to  consider  that  this  executor  was  not  what 

jhould  call — or  at  any  rate  he  should  not  have  been — a  litigant 

iking  every  possible  means  to  defeat  a  claim  which  was  or 

ight  be  a  perfectly  just  claim  ;  he  should  not  have  resorted  to 

I  manner  of  modes  of  making  ca<«ts  in  his  effort  to  assert  his 
m  position.  He  is  supposed  merely  to  take  proper  precautions 
preserve  the  estate,  which  does  not  belong  to  him,  from  being 
njustly  depleted.  That  is  his  position.  I  think,  too,  in 
rference  to  the  expenditure  which  has  been  incurred  in  that 
!^t,  some  regard  should  be  paid  to  the  amount  which  w&s  at 
Ake.  It  could  not  be  pretended  that,  if  the  claim  had  been 
futed,  these  costs  could  have  been  got  from  the  other  side, 
iose  interested  in  the  estate  would  have  had  to  pay  heavily, 
hen  this  claim  Is  to  be  considered  there  appears  to  begin  a  most 
t)fu8e  expenditure  in  relation  to  the  matter  ;  it  is  true  that  the 

II  is  presented  for  taxation  as  between  solicitor  and  client,  and 
pposing  these  charges  were  sought  to  be  enforced  in  an  action 
f  Abraham  against  Tucker,  the  position  of  the  latter  might 
i  such  that  he  could  not  resist  the  claim.  If,  for  instance, 
'e  solicitor  went  to  his  client  and  said  there  was  most  valuable 
^formation  contained  in  some  text-books  which  he  suggested 
aould  be  copied  out  in  extenso,  and  asked  his  client  whether  he 
^>s  willing  it  should  be  done,  and  he  had  replied,  "  Yes,  go  on," 
^^  client  could  not  afterwards  complain  ;  and  so  with  regard  to 
*»«  employment  of  type-writers  and  charges  for  perusing,  if 
l^e  client  a.ssented  to  it  all  he  could  not  be  heard  to  contest  it, 
^^  so  if  the  solicitor  said  to  his  client — "  It  would  be  wise  to 
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a'BECKETT,  J.  have  three  counsel  in  this  case — what  do  you  say  ?  ''  and  the 
1903  client  said,  "Certainly,"  that  would  as   between   solicitor  and 

TrcKER  client  authorize  those  charges,  but  I  do  not  think  that  that 
would  apply  in  the  case  of  charging  the  other  side,  even  on  the 
principle  of  solicitor  and  client,  costs  where  there  are  persons  to 
insist  upon  the  charges  being  kept  within  a  reasonable  amount. 
They  might  perhaps  have  been  justifiable,  as  I  have  said,  as 
between  solicitor  and  client.  I  think  I  must  override  the 
discretion  which  the  taxing  officer  should  have  exercised 
where  such  discretion  has  been  exercised  at  all.  I  make 
these  observations  with  reference  to  the  employment  of  two 
counsel  principally,  and  I  shall  send  this  again  to  the  taxing 
officer  to  make  sure  that  the  objection  was  taken  as  it  is  rather 
vaguely  stated  in  the  paper  before  me,  and  I  give  my  decision 
upon  the  assumption  that  the  employment  of  two  counsel  was 
objected  to;  I  shall,  subject  to  this,  reduce  the  allowance  to 
one  counsel  only.  I  think  the  employment  of  two  counsel  in 
such  a  case  as  this  was  altogether  unjustifiable,  and  I  think  that 
unless  there  is  a  claim  of  real  magnitude  it  is  monstrous  to 
send  two  counsel  to  the  Chief  Clerk's  chambers  to  argue  and 
examine  witnesses  with  reference  to  a  claim  of  500L,  and  by  a 
trustee,  incurring  costs  to  come  out  of  other  people's  pockets, 
it  is  something  not  to  be  tolerated.  The  assistance  of  a  junior 
before  the  Chief  Clerk  is  less  necessary,  I  should  say  from 
my  own  experience,  than  in  an  action.  Arrangements  can  always 
be  made  to  suit  the  convenience  of  counsel.  The  work  is  broken 
from  time  to  time.  No  doubt  it  is  work  which  counsel  finds 
troublesome,  and  he  should  be  well  paid  for  it ;  but  it  is  most 
unreasonable  and  most  extravagant,  and  looks  like  a  means  to 
make  costs,  to  employ  two  counsel  in  ordinary  cases  before  the 
Chief  Clerk.  In  the  present  case  it  was  a  most  unjustifiable 
expense,  and  it  was  at  the  expense  of  other  people. 

Then,  coming  to  the  question  of  the  increased  fees  allowed 
to  counsel,  bearing  in  mind  that  I  think  counsel  should  be 
well  paid  for  this  troublesome  class  of  work,  still  I  think 
those  extra  fees  complained  of  were  excessive.  Whether  or 
not  the  rules  as  to  refreshers  may  apply  to  this  case,  I  do 
not  think  they    should   be   allowed.     At  any  rate  there  should 
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not  be  any  allowance  for  increased  fees  in  the  Chief  Clerk  s  a*BECKBTT,  J. 
oflSce  beyond  what  would  ordinarily  be  allowed  as  refreshers,  1903 

and  so  those  fees  must  come  off.     Then  as  to  the  item  9^.  9^.,  the        Tuckisr 
allowance  made  to  Tucker,  that  must  come  off.     It  is  said  that 
he  was  briefed  as  a  witness.    Well,  the  solicitor  could  brief  any 
and  as  many  witnesses  as  he  desired,  but  knowing  the  nature  of 
this  action  I  cannot  permit  this  item  to  pass. 

Then   as  to  the   item  "  instructions  for  brief,"  I  have  been 
referred   to  the  new  rule  28   of  Order  LXV.,  and  under  that 
I  may   review  the  item   unfettered  by  the  discretion  exercised 
by   the    taxing    oflBcer.     I    know   very   well    the  purpose  for 
which  this  rule  was  introduced.     The  taxing  officer  necessarily 
is  not  as  well  able   to  know   the   class   of   work   required   in 
certain  classes  of  actions  as  the  Judge  before  whom  the  action 
comes,   and    it  was    therefore    deemed    desirable   to  give   the 
Judge  some  latitude  in  the  matter.     In  this  action  the  solicitor 
brings   in  a  claim  for  125L  for  "  instructions    for    brief."      I 
have   made   some   observations   as   to   the    kind  of  claim    and 
the    nature   of  the   work   done,  and   I   recollect   the    facts   of 
the    case,    and    I   think    the    solicitor  had   no  right    to   make 
such    a   claim ;    he   should   have   some   regard  to   the  amount 
at  stake,    and    his    efforts    for    his    client    should    bear    some 
reasonable    proportion   to   the   benefit   likely   to  accrue  to  his 
client.      Here    he   had    a    barrister-client,    and    not  a  litigant 
insisting  upon  pushing   everything  to  extremities  and   putting 
forth   eveiy   effort   to   resist  an   unjust   demand.     Under  such 
circumstances    the    case    would    have    presented    a    different 
appearance.     Here  we  find  a  solicitor  saying  that  125L  is  the 
right  allowance,  in  addition  to  all  his  other  costs  in  the  action 
not  covered  by  special  items,  for  the  trouble  he  has  taken.     The 
other  side  stands  aghast,  but,  probably,  familiarity  with  such 
charges   takes   the   edge    off  many   possible   objections.       The 
solicitor  has  charged  for  attendance  at  the  Prothonotary*s  office 
copying  evidence  taken  on  the  examination  of  the  directors  in 
the  liquidation  proceedings,  and  he  has  been  allowed  171.  6«.  Sd. 
by  the  taxing  officer.    This  was  an  examination  held  months 
before  in  the  Insolvency  Court.     He  charges  for  perusing  such 
evidence  and  perusing   the  affidavits    in  relation   thereto.     A 
Vol29,V.L.R.  I 
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a'BECKETT,  J.  solicitor  cannot  charge  for  everything  he  chooses  to  do,  whether 
it  is  distantly  related  to  the  matter  in  hand  or  not,  and  there  is 
much  work  charged  for  which  I  think  wholly  unjustifiable. 
Having  full  regard  to  the  nature  of  their  claim,  although  it  may 
be  impossible  to  say  exactly  what  the  work  is  really  worth,  I 
think  the  amount,  reduced  as  it  is  to  78^.,  should  be  still  further 
reduced,  and  I  reduce  it  to  40Z. 

Then  as  to  the  items  as  to  furnishing  the  defendants  with 
copies  of  shorthand  notes  and  attendances  thereon,  I  disallow  all 
these  items :  the  plaintiff  had  no  right  to  go  to  this  expense  at 
the  charge  of  the  fund.    I  allow  the  summons,  with  costs. 

Solicitor  for  plaintiff:  D.  S,  Abraham. 

Solicitors  for  liquidator  :  Blake  &  Riggall, 

w.  H.  M. 


HODGES,  J. 

1903 
June  29. 


[IN  CHAMBERS.] 
In  re  RIDGEWAY  &  IRWIN. 

Coata — TcixcUion — Attorney — Charges  Jor  non-profesaional  work  —  Solicitor  doing 
work  qf  estcUe  agent — Jurisdiction  of  taxing  officer  to  tax — Applicability  qf 
scales  of  costs—'*  Causes  and  matters  "— "  Hules  of  the  Supreme  Court  1884  " 
—Order  LXV.,  r.  8,  App.  N.— Supreme  Court  Act  1890  {Ifo.  1142),  «.  3. 

A  taxing  officer  has  no  jurisdiction  to  tax  charges  made  in  a  bill  of  costs  of  an 
attorney  for  work  not  properly  that  of  an  attorney. 

No  charge  as  attorney  can  be  made  for  work  which  is  purely  that  of  an 
estate  agent. 

Where  a  taxing  officer  has  to  tax  matters  not  covered  by  Appendix  K. 
to  the  "Rules  of  the  Supreme  Court  1884,"  he  is  not  bound  to  apply  the 
schedules  of  costs  in  that  appendix. 

Review  of  taxation. 

Application  on  the  part  of  Mrs.  Edith  Wilkie  for  an  order 
that  the  taxation  of  a  bill  of  costs  for  42^.  Is,  Sd,  delivered  to 
her  by  Messrs.  Ridgeway  &  Irwin  be  reviewed,  and  that  the 
objections  by  her  to  the  allowance  of  the  several  items  in  the 
said  objections  be  allowed,  and  the  said  items  disallowed. 
The  items  objected  to  were  of  the  following  types : — 

(a)      1900        fTo   11    attendances  on   McGann,   receiving 

Jan.  17  to  i      instalments,  and  calculating  and  receiving 

Nov.  16.     I     interest        ...  ...  ...     21.  Us. 
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(6)  Attendances  on  and  letters  to  you  (about  9  in  all),  paying 
you  above  instalments  and  interest  ...       21.  58. 

!  Numerous  letters  to  and  attendances  on 
various  \nortgagors  demanding  and  re- 
ceiving instalments,  and  to  and  on  Mrs. 
Wilkie  paying  same,  and  on  brokers  as  to 
insurances,  and  on  Mr.  Lucas   . . .  201. 

The  grounds  and  reasons  for  the  objections  were,  so  far  as 
material  to  this  report,  as  follow : — 

(1.)  The  work  was  not  professional  work  for  which  a  solicitor 
is  entitled  to  charge  as  such. 

(2.)  The  taxing  officer  was  wrong  in  deciding  that  he  had  no 
discretion  to  allow  less  than  6^.  Sd.  for  the  attendances  charged 


HODGES,  J. 
1903 
fn  re 

RiDOEWAT 

Irwin. 


The  reasons  of  the  taxing  officer  for  the  disallowance  of  the 
above  objections  were,  so  far  as  material  to  this  report,  as 
follow : — 

Objection  1. — As  a  question  of  fact  I  found  that  Messrs. 
Bidgeway  &  Irwin  had  been  acting  as  solicitors  to  Mrs. 
Wilkie  prior  to  l7th  January  1900,  and  were  continued  as  such 
solicitors  accordingly  until  certain  disputes  arose  between  them 
as  to  financial  and  other  matters  :  In  re  Cobuim  (a). 

Objection  2. — The  taxing  officer  has  no  discretion  to  allow 
less  than  68.  Sd.  under  the  Judicature  scale,  Appendix  N.,  for 
"any  other  necessary  attendance  where  no  other  provision  is  made 
per  hour."  There  is  no  such  general  provision  in  the  English 
scale :  See  Annual  Practice  (1902),  vol.  ii.,  p.  207.  Under  the 
Conveyancing  Scale  there  is  a  special  provision  that  the  taxing 
officer  can  for  special  reasons  allow  less  than  the  amount  fixed 
for  an  ordinary  attendance  (lOs.)  if  it  be  of  an  extraordinarily 
simple  nature — In  re  Rowhothxira,  Ex  parte  Skinner  (6) — but 
there  is  no  similar  discretion  given  as  to  the  Judicature  Scale. 

Since  the  date  of  the  rendering  of  the  bill,  Messrs.  Ridgway 
i  Irwin  had  dissolved  partnership. 

Bryant  in  support — Items  (a),  (6)  and  (c)  should  certainly  not 
te  allowed  in  this  bill,  though  possibly  they  might  be  allowed 


(«)   [1901]  7  A.L.R.  (C.N.)  10. 


(6)    [1896]  22  V.L.R.  135. 
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on  a  different  principle  outside  this  bill.  They  were  charges  for 
work  as  a  mere  financial  or  estate  agent,  and  not  as  an  attorney 
or  solicitor.  The  business  contained  in  a  taxable  bill  must  be 
business  connected  with  the  profession  of  an  attorney  or 
solicitor  :  See  Allen  v.  Aldridge  (c).  The  charges  must  be  "  for 
such  professional  business  as  he  is  employed  to  do  as  an  attorney 
or  solicitor — that  is,  by  reason  of  his  character  as  an  attorney  or 
solicitor :"  Smith  v.  Dimes  (d).  See  also  Harbin  v.  Darby  (No. 
1)  (e).  Non-professional  charges  should  be  in  a  separate  bill: 
In  re  Remnant  (/*).  By  Order  LXV.,  r.  8,  Appendix  N.  is  made 
applicable  only  where  there  is  a  "  cause  "  or  "  matter  "  as  defined 
by  the  Supreme  Court  Act  1890,  sec.  3. 

Meagher  for  Ridgeway  to  oppose — The  bill  of  costs  of  an 
attorney  for  work  done  as  a  parliamentary  agent  has  been  held 
taxable :  Ex  parte  Hopkins  (g).  The  right  to  have  a  reference 
to  taxation  in  that  case  was  determined  ''  by  the  character  of 
the  person  who  had  done  the  work ;  and,  because  the  person 
who  had  done  the  work  was  a  solicitor,  and  consequently 
amenable  to  the  summary  jurisdiction  of  the  Court,  it  was  held 
that  the  bill  of  costs  was  taxable  :'*  See  Ex  parte  Beck  (h).  The 
question  whether  the  services  are  professional  or  not  is  one  of 
fact  for  the  taxing  officer,  who  has  exercised  his  discretion  as  to 
every  one  of  the  charges  objected  to.  Cf.  Re  Coburn  (i)  and 
Chambers  v.  Oreen  (i).  "  A  solicitor  should  be  allowed  for 
'  ordinary  attendances '  in  all  cases  where  his  own  personal  skill 
and  knowledge  may  be  involved : "  See  In  re  Rowbothamt 
Ex  parte  Skinner  (I). 

Counsel  also  referred  to  In  re  Congreve  (m)  and  In  re 
Jones  (n). 

Schutt  for  Irwin  (by  permission  of  the  Judge) — Where  work 
has  been  done  by  a  professional  man,  who  has  been  retained  as 


(c)     [1844]  6  Beav.  401. 

(»•) 

[1901]  7  A.L.R.  (C.N.)  10. 

(d)    [1849]  4  Ezch.  32,  40. 

(*) 

[1876]  2  V.L.R.  (L.)  194. 

{€)    [1860]  28  Beav.  325. 

(0 

[1896]  22V.L.R.  136. 

if)  [1849]  11  Beav.  603. 

(m) 

[1841]  4  Beav.  87. 

ig)    [1877]  3V.L.R.  (L.)  115. 

(n) 

[1872]  L.R.  13  Eq.  336. 

(A)     [1895]      21     V.L.R.     362,     pei 

Hodges,  J.,  364. 
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attorney  by  the  client,  the  Court  should  not  interfere  with  the 
discretion  of  the  taxing  officer  in  inferring  that  it  was  done  by 
him  in  his  professional  capacity.  The  burden  of  proof  is  upon 
the  client  to  satisfy  the  taxing  officer  to  the  contrary. 

HODQES,  J.  This  is  a  dispute  between  solicitor  and  client 
The  solicitor  has  delivered  a  bill  of  costs,  and  the  client  has 
required  that  that  bill  should  be  taxed.  The  taxing  officer  has 
taxed  it,  and  the  client  is  dissatisfied. 

The  first  question  is  as  to  whether  certain  portions  of  the 
charges  should  be  allowed  at  all.  The  contention  of  the  one  side 
is  that  they  are  not  for  solicitor's  basiness  at  all ;  that  they  are 
for  the  business  of  an  estate  agent,  or  something  of  that  kind, 
and  as  such  cannot  be  taxed,  and  the  taxing  officer  cannot  allow 
them,  but  must  simply  strike  them  out  of  the  bill.  The  first 
three  items  of  the  bill  are  made  up  of  amounts  of  that  kind. 
Whether  or  not  the  whole  of  these  amounts  are  of  that  character 
it  Ls  not  possible  for  me  to  tell  by  looking  at  the  bill,  or  by 
looking  at  the  particulars ;  nor  do  I  think  I  can  determine  that 
question  by  an  examination  of  the  affidavits.  But  I  do  not 
consider  that  it  is  necessary  for  me  to  examine  the  affidavits. 
The  taxing  officer  has  not  considered  the  matter  upon  that  basis 
at  all,  so  that  it  must  go  back  to  him. 

I  propose  to  say  a  few  words  as  to  the  grounds  upon  which 
he  ought  to  strike  out  certain  of  the  amounts  claimed.  I  think 
it  is  clear,  although  I  have  not  read  the  affidavits,  that  a  number 
of  the  charges  made  are  simply  and  purely  charges  for  work 
which  is  ordinarily  done  by  an  estate  agent,  and  is  in  no  way 
properly  the  work  of  either  a  barrister,  solicitor,  attorney, 
proctor,  or  conveyancer.  They  are  charges  purely  and  simply 
for  the  collecting  of  debts.  With  regard  to  those,  in  my  opinion, 
no  charge  as  attorney  can  be  made.  It  is  not  sufficient  with 
regard  to  such  items  to  say  that  the  person  making  the  charge 
is  an  attorney,  that  he  acted  as  attorney  for  a  client,  or  that  he 
was  retained  as  attorney.  The  teixing  officer  has  no  knowledge 
of  the  business  of  an  estate  agent,  or  is  not  presumed  to  have 
any  knowledge  of  the  business  of  an  estate  agent,  and  is  not 
presumed  to  be  capable  of  taxing  the  charges  of  an  estate  agent 
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He  might  in  the  same  way  be  required  to  tax  the  charges  of 
carrying  on  some  other  business,  if  attorneys  could  carry  on  any 
business  they  pleased  for  their  clients,  and  could  come  to  the 
taxing  officer  to  get  the  charges  of  carrying  on  such  business 
taxed.  It  would  be  impossible  for  the  taxing  officer  to  discharge 
duties  of  that  kind.  Taxing  officers  are  appointed  to  tax  the 
bills  of  attorneys,  solicitors,  proctors,  or  conveyancers — in  other 
words,  to  tax  bills  of  costs  rendered  by  them  as  practitioners  of 
the  Court,  of  which  they  are  officers.  When  matters  get  outside 
that  he  cannot  tax  them — he  must  run  his  pen  through  them 
and  refuse  to  tax  them,  and  should  say — "  You  must  get  some 
other  tribunal  to  deal  with  this  item."  I  cannot  say  that  the 
first  three  items  are  of  that  character.  I  cannot  say  that  it  is 
an  estate  ctgent's  business  where,  for  example,  a  mortgagor  is  in 
default,  and  a  letter  is  sent  to  him  to  pay  up  the  amount  or 
otherwise  proceedings  will  be  taken.  That  is  clearly  attorney's 
work.  I  give  that  merely  as  an  illustration.  There  may  be  in 
the  particulars  of  these  items  many  other  pieces  of  work  of  that 
clasa  For  any  work  which  is  the  ordinary  work  of  an  attorney, 
he  is  entitled  to  charge  as  an  attorney,  and  is  entitled  to  have 
the  bill  taxed  as  an  attorney.  But  directly  he  gets  outside  that, 
the  taxing  officer  cannot  tax  the  item — he  must  simply  strike 
it  out. 

The  next  objection  made  here  is  as  to  the  scale  on  which  the 
taxing  officer  has  taxed.  It  is  somewhat  curious,  but  Order  LXV., 
r.  8,  provides — "  In  causes  and  matters  commenced  after  these 
Rules  come  into  operation,  solicitors  shall  be  entitled  to  charge 
and  be  allowed  the  fees  set  forth  in  the  column  headed  '  lower 
scale '  in  Appendix  N.  in  all  causes  and  matters,  and  no  higher 
fees  shall  be  allowed  in  any  case,  except  such  as  are  by  this  Order 
otherwise  provided  for ;  and  in  causes  and  matters  pending  at 
the  time  when  these  Rules  come  into  operation,  to  which  the 
higher  scale  of  costs  previously  in  force  was  applicable,  the  same 
scale  shall  continue  to  be  applied." 

In  the  interpretation  clause,  which  is  in  the  Act  to  which 
these  rules  form  a  schedule — the  Supreme  Court  Act  1890, 
sec.  3 — "  cause  "  is  defined  to  "  include  any  action,  suit,  or  other 
original  proceeding  between  a  plaintifi^  and  a  defendant,  and  any 
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criminal  proceeding  by  the  Crown  ; "  and  "  matter"  is  defined  to 
'  include  every  proceeding  in  the  Court  not  in  a  cause."  So  that 
"  causes "  and  ''  matters/'  according  to  those  two  clauses  of 
interpretation,  include,  roughly  speaking,  all  proceedings  in 
courts,  and  it  might  be  supposed  nothing  beyond  that.  But  it  is 
important  to  observe  that  the  word  "matter"  is  defined  to 
"^indiuie  every  proceeding  in  the  Court  not  in  a  cause ; "  it  is 
not  defined  to  "  mean  "  or  to  be  confined  in  meaning  to  "  every 
proceeding "  in  the  Court  not  in  a  cause,  and  that  word  may 
consequently  include  something  more  than  what  that  clause 
would  seem  to  indicate.  It  includes  that,  but  it  does  not 
say  it  shall  not  include  anything  else,  and,  curiously  enough, 
Appendix  N.  contains,  not  only  a  scale  relating  to  proceedings  in 
the  Court,  but  a  scale  also  for  conveyancing  matters. 

Now,  looking  at  the  two  portions  of  Appendix  N.,  this  much 
is  clear— the  Legislature  thought  that  the  scale  would  be  different 
in  a  proceeding  in  litigation  to  what  it  would  be  in  conveyancing ; 
and,  in  my  opinion,  the  taxing  officer,  when  he  is  taxing  some- 
thing which  does  not  come  within  anything  referred  to  in  Order 
LXV.,  r.  8 — because  the  Appendix  does  not  refer  to  it — when  he 
has  to  tax  matters  not  coming  within  it  (and  in  my  opinion  some 
of  these  matters  are  matters  not  within  it),  neither  of  these 
schedules  can  be,  so  far  as  he  is  concerned,  the  governing  test. 
In  other  words,  they  are  not  absolutely  binding  on  him.  He 
may  look  to  them  as  guides,  as  helps,  as  he  may  look  to,  in  my 
opinion,  other  matters  within  his  knowledge — and  within  the 
knowledge  of  any  other  practitioner — in  determining  what  is  a 
fair  amount  to  be  allowed.  Where  the  matter  is  altogether  out- 
side Appendix  N.,  he  cannot  be  bound  by  the  scale  that  ia  fixed 
in  Appendix  N. 

In  this  case,  as  I  understand  the  taxing  officer,  he  felt 
himself  bound  by  Appendix  N.,  although  that  appendix  does 
not  really  cover  matters  of  the  kind  which  he  had  to  tax.  It 
may  be  a  difficult  matter  for  the  taxing  officer  to  determine 
what  is  a  fair  allowance  to  make  for  work  in  respect  of  which 
he  has  no  schedule  to  guide  him.  I  think  it  would  be,  and  it 
would  be  a  still  more  difficult  matter  for  the  Court  to  interfere 
with  his  discretion  in  a  matter  of  that  kind,  or  with  any 
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conclusion  he  may  arrive  at  if  he  works  on  that  principle. 
However  difficult  it  may  be,  it  is  his  duty  to  do  the  best  he  can 
to  solve  his  difficulty.  It  is  not  as  difficult  as  it  would  be  if  he 
had  to  tax  in  respect  of  any  kind  of  business  which  one  man 
might  do  for  another. 

The  matter  must  go  back  to  the  taxing  officer  to  consider  the 
whole  taxation.     Costs  to  be  paid  by  the  solicitors. 


SuTYimons  allowed. 


Solicitor  for  Mrs.  Wilkie :  0.  H.  Lucas, 


H.  I.  c. 
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DARLING  u   CARTER  &  CO. 

PracUee— Banker's  books— Production  of  banker's  books  at  trial -^Undertaking  bjf 
bank  to  produce  verified  copies^Circumstances  under  which  verified  copies  of 
banker's  books  are  cutmissible  in  evidence— Evidence  Act  1890  (No,  1088),  ss. 
35,  36,  39. 

The  Court  has  power  under  see.  39  of  the  Evidence  Act  1890  to  order  the 
production  of  a  banker's  books  at  the  trial  of  an  action,  although  the  bank  is  not 
a  party  to  the  action. 

Hay  V.  Paterson,  In  re  The  Colonial  Bank  ([1889]  16  V.L.R.  360). 

The  Court  will  grant  an  order  for  such  production,  notwithstanding  an  under- 
taking by  the  bank  to  have  verified  copies  of  all  the  material  entries  in  such 
books  in  Court  at  the  trial  to  be  used  in  evidence  if  the  Court  should  so  direct, 
because  such  verified  copies  could  not  in  the  oircumstaoces,  by  virtue  of  sec.  36 
of  the  Act,  be  adduced  in  evidence  at  the  trial. 

Application  under  sec.  39  of  the  Evidence  Act  1890  for  an 
order  that  the  Bank  of  Australasia  "  upon  service  of  a  aubpcBna 
tecum  duces  should  produce  at  the  trial  of  this  action  all  its 
ledgers,  day  books,  cash  books,  or  other  account  books  and 
vouchers  relating  to  or  containing  the  account  of  W.  T.  Bfiwlow, 
kept  at  its  St.  James's  branch  during  the  period  between  the 
1st  January  1902  and  the  1st  June  1902,  both  inclusive." 

The  plaintiff  was  John  Darling,  jun.,  trading  as  John 
Darling  &  Son,  and  the  defendant  was  H.  Carter  &  Co.,  and 
the  action  was  for  damages  for  the  conversion  ol  certain  wheat, 
for  which  both  the  plaintiflF  and  defendant  had  paid  Barlow,  but 
which  had  been  delivered  to  the  defendant. 
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Davis  for  the  defendant — A  similar  application  was  granted  HODGES,  J. 

by  A'Beckett,  J.,  in    Hay  v.  Pateraon,  In  re   The   Colonial  1908  • 

Bank  (a).  Dabliho 


The  managing  clerk  for  the  bank's  solicitors  to  oppose. 

HoDQES,  J.  In  this  case  application  was  made  to  me  under 
sec.  39  of  the  Evidence  Act  1890  for  an  order  directing  the  Bank 
of  Anstralasia  to  produce  its  ledgers,  day  books,  cash  books,  and 
so  forth  to  the  Court  on  the  hearing  of  the  trial  of  this  action. 
The  bank  is  not  a  party  to  the  action.  From  the  language  of 
that  section,  which  provides  that  **  no  bank  shall  be  compellable 
to  produce  the  ledgers  day  books  cash  books  or  other  account 
books  of  such  bank  in  any  legal  proceedings  unless  a  Judge 
specially  orders  that  such  ledgers  day  books  cash  books  or  other 
account  books  should  be  produced  at  such  legal  proceedings,"  I 
was  disposed,  at  the  hearing  of  the  application,  to  think  that  I 
had  a  discretion  as  to  whether  I  would  or  would  not  order  the 
production  of  the  books,  and  was  at  the  time  prepared,  if  the 
bank  undertook  to  deliver  verified  copies  to  the  applicant,  to 
refuse  the  application  on  that  undertaking.  The  bank,  however, 
expressed  its  unwillingness  to  supply  verified  copies,  upon  the 
ground  that  it  was  not  justified  in  disclosing  its  client's  afiairs  ; 
but  it  was  willing  to  have  verified  copies  in  Court  at  the  trial 
to  be  used  in  evidence  if  the  Court  should  so  direct,  and  I  have 
stayed  my  hand  to  consider  whether  under  these  circumstances 
I  should  make  the  order. 

An  examination  of  sees.  35  and  36  of  the  Evidence  Act  1890 
make^t  clear  that  the  bank's  proposed  undertaking  would  be 
perfectly  useless  to  the  applicant,  because  the  copies  are  only 
secondary  evidence,  and  can  only  be  admitted  in  so  far  as  this 
Act  authorizes  their  admission.  Now,  sec.  35  provides  that 
**  copies  of  all  entries  in  any  ledgers  day  books  cash  books  or 
other  account  books  used  by  any  such  bank  may  be  proved  in  all 
legal  proceedings  as  evidence  of  such  entries  without  production 
of  the  originals  by  means  of  the  afiSdavit  of  a  person  who  has 
examined  the  same  stating  the  fact  of  the  said  examination  and 
(o)     16  V.L.R.  360. 
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that  the  copies  sought  to  be  put  in  evidence  are  correct/'  and  if 
the  matter  remained  there  it  mi^ht  have  been  clear  that  these 
documents  could  be  used  in  the  circumstances  stated.      Sec  36, 
however,  provides  that  "  no  ledger  day  book  cash  book  or  other 
account  book  of  any  such  bank  and  no  copies  of  entries  therein 
contained  shall  be  adduced  or  received  in  evidence  under  this 
Division  of  this  Part  of  this  Act  unless  five  days'  notice  in  writing 
or  such  other  notice  as  may  be  ordered  by  the  Court  containing 
a  copy  of  the  entries  proposed  to  be  adduced  and  of  the  intention 
to  adduce  the   same   in  evidence  shall   have    been    given  by 
the    party    proposing    to    adduce    the    same    in    evidence   to 
the  other  party  or  parties  to  the   said   legal   proceedings   and 
that  such    other    party    or    parties  is    or  are    at    liberty  to 
inspect    the    original     entries     and    the    accounts    of    which 
such  entries   form   a  part,   etc."     So  that  these  copies,  which 
the    bank   state    they    would    be    willing    to    have    in    Court 
ready   to   be  produced   if  the   Court  should   so   direct,    could 
not  be  used  by  the  applicant,  because  he  could  not  give  five 
days'  notice  of  his  intention  to  adduce  the  same  in  evidence,  and 
the  other  party  could  not  inspect  the  original  entries. 

Without  pursuing  the  matter  further,  it  is  clear  that  I  am 
bound  in  this  case  to  put  the  parties  in  the  same  position  as  they 
were  in  before  the  Act  was  passed — that  is,  I  must  enable  the 
applicant  to  have  those  books  in  Court,  and  accordingly  I  must 
direct  the  bank  to  produce  them.  I  do  not  know  whether  the 
attention  of  the  Legislature  has  been  drawn  to  the  way  in  which 
the  legislation  in  this  respect  has  been  altered  in  England;  but 
in  England  there  would  be  no  difficulty  in  such  a  c&se  as  this.  I 
recognize  the  serious  inconvenience  which  may  be  caused  ^to  the 
bank  by  the  granting  of  this  application,  and  the  way  in  which 
it  may  for  the  time  occupied  by  the  trial  practically  have  to 
stop  its  business — certainly  stop  the  regular  entry  of  the  daily 
transactions  in  the  books — and  regret  that  I  have  not  power  to 
make  some  order  that  would  prevent  that  inconvenience  with- 
out doing  injury  to  either  of  the  litigants.  But  that  power, 
which  I  would  have  had  under  the  English  Act,  I  have  not  under 
this  Act — in  fact,  the  position  under  the  two  Acts  is  totally 
different.     I  think  that  under  the  Elnglish  Act  this  application 
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would  not  have  been  necessary.    The  copies  could  have  been    HODGES,  J. 
used  at  the  trial  with  proper  verification 
I  therefore  grant  this  application, 


Application  gravted. 


Solicitors  for  the  defendant :  Madden  Jk  Butler. 
Solicitors  for  the  bank :  Moule,  Hamilton  A  Kiddle. 


H.  I.  c. 
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HORRIGAN  V.  McPHERSON. 

ProcUce- County  Court  Act  1890  {No,  1078),  «.  Q^^Action/or  debt  and  liquidated 
demand — Money  had  and  received, 

Hie  plaintiff  brought  an  action  against  the  defendant  in  the  County  Courts 
indoniDg  hia  summons  as  a  special  summons  under  sec.  64  of  the  County  Court 
Ad  1890.  The  particulars  indorsed  on  the  summons  alleged  that  the  plaintiff 
had  been  induced  by  the  fraud  and  misrepresentation  of  the  defendant's  agent  to 
eater  into  a  contract,  and  had  paid  a  deposit  of  50^.  ;  that  the  misrepresentations 
were  false,  and  that  the  consideration  for  the  deposit  had  wholly  failed,  and 
claimed  the  return  of  the  601.  An  alternative  claim  was  added  claiming  00^.  as 
money  had  and  received.  Upon  an  objection  being  taken  that  the  claim  was 
DOt  one  for  a  debt  or  liquidated  demand  within  the  meaning  of  sec.  64  : 

Held,  that  the  particulars  disclosed  circumstances  which  amounted  to  a  claim 
for  money  had  and  received,  and  that  the  alternative  claim  did  not  alter  the 
tttare  of  the  preceding  claim,  and  that  therefore  the  action  was  for  a  liquidated 
'debt  or  demand  within  sec  64  of  the  County  Court  Act  1890. 

This  was  a  rule  niai  obtained  by  Hugh  Macpherson,  who 
was  the  defendant  in  an  action  in  the  County  Court,  brought  by 
F.  Horrigan,  calling  upon  the  plaintiff  to  show  cause  why  His 
Houor  Judge  Hamilton,  a  Judge  of  the  County  Court,  should 
Qot  be  prohibited  from  further  dealing  with  the  case,  on  the 
ground  that  he  had  no  jurisdiction.  The  plaint  was  issued  as  a 
special  summons  under  sec.  64  of  the  County  .Court  Act  1890. 

The  following  was  the  form  of  the  plaint: — "The  plaintiff 
demands  of  you  50L  under  the  following  circumstances: — (1.) 
In  the  month  of  July  1902  the  defendant  by  his  agent  entered 
into  negotiations  with  plaintiff  with  a  view  of  selling  his  interest 
in  the  unexpired  lease,  furniture,  and  goodwill  of  the  Imperial 
Hotel.  (2.)  In  the  course  of  such  negotiations,  on  the  30th  July 
1902,  the  defendant  by  his  agent  warranted  and  represented  to 
&e  plaintiff  that  the  owner  of  the  said  hotel  was  willing,  and 
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a'BECKETT,  J.  had  stated  that  he  was  willing,  to  accept  the  plaintiff  as  tenant 
1903  of  the  said  hotel  on   the    same    conditions    and   rent  as    the 

HoKwoAN  defendant  then  held  the  said  hotel.  (3.)  The  plaintiff  waa 
^-  thereby  induced  to  purchase  the  said  interest,  and  then  and 

there  paid  the  sum  of  50{.  as  a  deposit  in  part  payment  of  the 
purchase  money,  relying  on  the  truth  of  what  the  defendant  by 
his  agent  had  stated.  (4.)  The  defendant's  statement  was  not 
true ;  the  said  owner  was  not  willing,  and  never  said  he  was 
willing,  to  accept  the  plaintiff  as  tenant  on  the  same  conditions 
and  rent  as  the  defendant.  On  the  contrary,  he  demanded  a 
higher  rent  from  the  plaintiff.  (5.)  The  defendant  by  his  agent 
was  well  aware  of  the  facts  stated  in  the  preceding  paragraph 
when  he  made  the  said  statement,  and  he  made  the  same 
fraudulently,  with  the  intention  of  inducing  the  plaintiff  to 
purchase  the  said  interest,  and  to  pay  the  said  deposit  on  the 
faith  thereof.  (6.)  The  plaintiff,  on  discovering  that  the 
defendant's  statement  was  false,,  repudiated  the  said  purchase, 
and  refused  to  complete  the  same,  and  the  consideration  for  his 
said  deposit  of  50^.  has  therefore  wholly  failed.  And  the 
plaintiff  claims  the  return  of  the  said  deposit  of  50^." 

Alternatively  the  plaintiffs  claim  is  for  money  received  by 
the  defendant  for  the  use  of  the  plaintiff. 

The  plaintiff  claims  501. 

The  defendant's  solicitor  had  filed  a  notice  of  intention  to 
object  to  the  jurisdiction  of  the  County  Court  to  deal  with  the 
plaint  in  its  present  form.  Interrogatories  had  been  delivered 
by  the  plaintiff  which  the  defendant  did  not  answer,  and  the 
plaintiff  gave  notice  that  unless  the  interrogatories  were 
answered  by  a  certain  date  he  would  apply  for  judgment  The 
defendant  then  obtained  this  rule  nisi  for  prohibition,  the  ground 
being  that  inasmuch  as  the  plaint  was  not  for  a  debt  or 
liquidated  demand  the  Judge  had  no  jurisdiction  to  entertain  it. 


Potts  to  move  the  rule  absolute. 
Jacobs  to  show  cause. 


Cur.  adv.  wdt. 


May  28.  a'Beckett,  J.     I  have  had  to  consider  this  matter  arising  out 

of  the  construction  to  be  placed  upon  sec.  64  of  the  County  Court 
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Ad  1890  applying  "  to  any  action  in  a  County  Court  brought  to  a'BECKETT,  J. 
recover  a  debt  or  liquidated  demand  only.     .     .     ."   The  practice  igos 

under  the  section  is  analogous  to  the  practice  in  the  Supreme  ho^ogan 
Court  under  Order  XIV.  as  to  giving  leave  to  defend  or  ordering 
final  judgment.  This  action  was  commenced  in  the  County  Court, 
and  the  subject-matter  arose  out  of  a  transaction  in  which  a  sum 
of  money  was  paid  to  an  agent  of  the  defendant  for  the  purchase 
of  the  lease  and  goodwill  of  a  certain  hotel ;  the  sum  of  50^.  was 
paid  as  a  deposit.  Then  the  plaintiff  alleges  that  misrepresenta- 
tions were  made  by  the  agent  for  which  the  defendant  is 
responsible,  and  he  brings  this  action  to  get  back  the  sum  of  50/. 
so  paid.  The  particulars  of  demand  are  indorsed  on  the  plaint. 
(His  Honor  read  the  particulars.)  When  this  matter  came 
before  the  Judge  of  the  County  Court  it  was  urged  that  this 
was  not  an  action  to  recover  ''  a  debt  or  liquidated  demand 
only/'  and  that  it  was  to  be  considered  as  an  action  for  damages, 
and  that  the  alternative  claim  for  money  had  and  received 
would  not  save  it.  It  was  contended  that,  treating  it  as  an 
action  for  money  had  and  received  simply,  it  would  not  be  a 
debt  or  liquidated  demand  within  the  terms  of  sec.  64.  I  think, 
however,  that  it  is  such  a  cause  of  action.  It  was  not  con- 
templated that  if  there  were  a  denial  of  the  facts  that  summary 
judgment  would  be  allowed  ;  in  that  kind  of  case  a  Judge  in  the 
exercise  of  his  discretion  would  probably  say  that  leave  to 
defend  should  be  given,  but  that  is  a  matter  of  discretion,  and 
the  Judge  has  not  exercised  his  discretion  in  that  direction. 
The  objection  that  was  raised  was  that  the  action  was  not 
within  the  section,  and  that  therefore  he  had  no  jurisdiction  to 
deal  with  the  matter  as  he  has  dealt  with  it  and  the  rule 
nm  to  prohibit  has  been  taken  out  on  that  ground. 

I  have  now  to  consider  whether  the  claim  does  come  within  the 
words  of  sec  64.  I  agree  with  the  argument  of  the  defendant 
that  supposing  these  particulars  of  demand  had  been  in  the  first 
place  a  claim  for  damages  in  respect  of  this  transaction,  the 
alternative  claim,  as  it  is  put,  would  not  prevent  the  objection 
being  raised  that  the  claim  was  for  something  which  was  not  a 
mere  liquidated  demand  or  debt.  The  particulars  indorsed  on 
the  demand  use  some  word?  which  are  not  applicable,  and  are  con- 


Digitized  by 


Google 


V. 

McPhkrson. 


142  SUPREME  COURT:   VICTOiCIA.  [VoL  2 

a'BECKETT,  J.  fusing,  and  then  the  plaintiff  claims  a  return  of  the  deposit,  an 
1903  alternatively  he  claims  for  money  had  and  received.    There  i 

HoKRiGAN  ^^  alternative  about  it  in  one  sense,  but  I  think  it  is  quite  clei 
from  these  particulars,  and  the  Judge  of  the  County  Court  ma 
have  taken  the  same  view,  that  all  that  is  sought  is  the  retnr 
of  the  5(M.,  and  that  this  is  not  an  action  for  damages.  It  woul 
be  properly  described  in  the  first  branch  of  the  case  as  well  i 
in  the  second  as  a  claim  for  501,  That  is  a  liquidated  demarn 
and  is  an  action  for  money  had  and  received,  and  would  con 
within  the  words  of  sec.  64.  It  is  also  within  Order  III 
r.  6,  of  the  "  Rules  of  the  Supreme  Court,"  and  within  i\ 
purview  of  Order  XIV.,  the  terms  of  which  are  stricter  than  t1 
provisions  of  the  County  Court  Act.  Under  the  Supreme  Coa 
practice,  according  to  the  statements  in  the  Anniuil  Practi 
and  also  from  what  is  to  be  inferred  from  BvXUn  and  Leake  i 
Pleadings,  an  action  for  money  had  and  received  can  be  broug 
under  Order  III.,  r.  6.  Such  an  action,  or  the  right  to  succe< 
in  such  an  action,  may  depend  upon  complicated  facts,  giving  ri 
to  various  equities,  showing  circumstances  which  would  entit 
the  plaintiff  to  say  that  the  money  was  received  for  I 
use  and  benefit.  The  facts  may  be  so  complicated  that  onlj 
lawyer  could  spell  out  such  an  action  ;  but  it  might  still  be  with 
the  rule.  I  think  these  particulars  are  within  sec.  64,  a 
although  the  word  "  alternatively "  has  been  foolishly  inti 
duced,  this  does  not  alter  the  effect  of  what  precedes.  If  t 
particulars  had  stopped  before  coming  to  what  is  called  t 
alternative  it  would  have  indicated  sufficiently  that  it  was 
claim  for  a  liquidated  demand,  and  could  be  sustained  as 
action  for  money  had  and  received. 

The  rule  will  be  discharged  with  costs. 

Solicitors  for  plaintiff:  Reynolds  &  Larn/plugh* 

Solicitor  for  defendant :   Potts. 

w.  H.  M. 
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In  the  WUl  of  CHARLES  RYDER. 

Practice  probcUe—  Will — Separate  willa  of  Australian  and  English  property. 

Where  a  testator  has  made  separate  wills  as  to  his  English  and  bis  Australian 
Dperty  it  is  not  necessary  in  an  application  for  probate  of  the  Australian  will  to 
x>rporat6  the  English  will,  and  probate  may  be  granted  of  the  Australian  will 
ly,  bat  the  probate  should  bear  on  its  face  a  note  referring  to  the  fact  that  an 
Sdavit  is  on  the  file  of  the  Court  giving  date  and  particulars  of  the  English 
obate  and  certifying  an  attached  copy  of  the  English  will. 

This  was  an  application  for  probate  of  the  will  of  one  Charles 
yder.  The  testator  had  made  two  wills,  one  dealing  with  his 
Dglish  property  and  the  other  dealing  with  his  Australian 
roperty.  The  Australian  will  directed  that  the  proceeds  of  Aus- 
ralian  property  should  be  transmitted  to  the  English  executors, 
"lobate  of  the  English  will  had  been  granted,  and  the  present 
pplication  related  to  the  Australian  will.  The  Registrar  raised 
he  question  whether  he  could  grant  probate  of  the  Australian 
nil  unless  the  English  will  and  codicils  were  incorporated  in 
mch  grant. 

Hayes  in  support  of  the  application.  Cur.  adv,  vult. 

a'Beckett,  J.  In  this  case  the  testator  made  separate  wills 
astohis  English  and  his  Australian  property.  Probate  of  the 
English  will  has  been  granted  in  England,  and  an  application 
luis  been  made  for  probate  of  the  Australian  will,  which 
directs  transmission  of  the  net  proceeds  of  the  Australian 
property  to  the  English  executors. 

A  question  has  arisen  as  to  whether  the  probate  here  should 
incorporate  the  English  will,  treating  the  English  and  Australian 
vills  as  together  constituting  the  effectual  testamentary  dis- 
position. On  the  authority  of  In  the  goods  of  Astor  (a),  and  In 
^  goods  of  Callaway  (6)  I  think  that  it  will  be  unnecessary  to 
incorporate  the  English  will,  and  that  probate  may  be  granted 
of  the  Australian  will  only,  but  that  the  probate  should  bear  on 
ltd  face  a  note  referring  to  the  fact  that  an  affidavit  is  on  the 
nle  of  the  Court  giving  date  and  particulars  of  the  English 
P^bafce,  and  verifying  an  attached  copy  of  the  English  will. 

Solicitors :  Harwood  &  Pincott 


a'BECKETT.  J. 

1903 
Mny  28, 
Jane,  15. 


June  15 


(«)   [1876]  1  P.D.  148. 


W.  H.  M. 

(6)    [1890]  16  P.D.,  p.  147. 
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HODGES,  J. 

1003 
June  17,  23. 


DALTON  V,  McNAUGHTON  and  PITCHER. 

PoUce  Regulation  Act  1890(^o.  1127),  «.  58— It^ormcUion  and  foarranljor  tiealii 
goods — Authority  oj  constable  to  seize  goods— Information  not  heard — Ditpvl 
property  in  possession  of  police  —Application  to  justices  to  determine  possession 
Horse — **  Goods  " — Authority  of  constable  to  arrest  a  sttspecled  person. 

The  application  to  juBtices  by  a  conBtable  under  sec.  58  of  the  Police  Beytii 
tion  Act  1890  inay  be  made  in  all  canes  where  the  constable,  as  such,  has  lawful 
taken  possession  of  goods  (except  where  the  goods  have  been  distrained  und 
the  warrant  of  a  justice),  and  it  is  doubtful  who  is  entitled  to  the  possession 
them. 

A  constable  may  lawfully  take  possession  of  goods  alleged  to  have  been  stoh 
where  he  does  so  without  force  or  violence. 

A  horse  is  *'  goods "  within  the  meaning  of  sec.  58  of  the  Police  Begulat\ 
Act  1890. 

A  constable  is  justified  in  arresting  a  person  whoi)^  he  has  reasonable  groui 
to  suspect  has  committed  a  felony,  although  in  fact  no  felony  has  been  cc 
mitted. 

Order  to  Review. 

The  defendant,  George  Pitcher,  swore  an  information  agair 
his  son  for  the  larceny  of  a  horse,  and  on  the  10th  March  19' 
a  warrant  was  issued  for  the  latter's  arrest.  On  the  same  di 
the  horse  was  traced  to  the  po&session  of  the  defendant  Dune 
McNaughton,  by  whom  it  had  been  bond  fide  purchased  froir 
horse-dealer  on  28th  February  1903,  and  was  seized  by  the  coi 
plainant,  Constable  Dalton,  who  gave  M'Naughton  a  receipt  i 
it  in  the  following  terms  : — "  10th  March  1903.  Received  fit 
Mr.  Duncan  McNaughton,  one  horse  stolen  from  Geoi 
Pitcher."  Neither  the  warrant  referred  to,  nor  one  issu 
on  12th  March  1903,  for  execution  out  of  the  jurisclicti( 
was  ever  executed.  Both  defendants  afterwards  claim 
the  horse,  and,  after  notice  to  each  of  them,  the  complainant, 
the  lUh  May  1903,  made  an  application  under  sec  58  (a)  of  t 


(a)  Police  Regulation  Act  1890,  sec. 
68  :— **  When  any  member  of  the  police 
force  shall  have  taken  possession  of  any 
goods  other  than  goods  distrained  under 
the  warrant  of  any  justice  and  it  is 
doubtful  whether  any  person  claiming 
such  goods  or  which  of  any  two  or  more 
persons  so  claiming  is  entitled  to  the 
possession  thereof  any  two  justices  upon 


the  application  of  such  member  and 
the  presence  of  all  the  parties  claim 
such  goods  or  in  the  absence  of  < 
such  parties  who  have  had  reas 
able  notice  of  the  hearing  of  si 
application  shall  not  appear  may  b 
receive  and  examine  evidence  touch 
the  matter  of  such  application  and  n 
order  to  whom  such  goods   shall 
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Pdiee  Begvlation  Act  1890  to  the  Court  of  Petty  Sessions  at    HOIKJES.  J. 

Melbourne  to  order  to  whom  the  horse  should  be  delivered,  and  1903 

the  Court,  after  hearing  evidence,  ordered  that  it  should  be        dIlton 

delivered  to  the  defendant  Pitcher.  .,  „  *• 

McNaughtok 

An  order  nisi  to   review   this   decision   was    granted    by   and  Pitches. 
Williams,  J.,  on  the  application  of  the  defendant  McNaughton, 
on  the  following  grounds,  inter  alia : — 

(1.)  That  the  complainant  had  not  taken  possession  of  the 
horse  by  any  lawful  authority,  or  at  all  within  the  meaning  of 
Police  Regulation  Act  1890. 

(2.)  That  it  was  not  proved  that  any  prosecution  had  taken 
place  with  respect  to  the  horse,  and  the  evidence  showed  that 
such  prosecution  had  not  taken  place. 

(3.)  That  the  horse  was  not  "  goods  '*  within  the  meaning  of 
the  Police  Regulation  Act  1890. 

Schutt  for  the  defendant  McNaughton  to  move  the  order 
absolute. 

Davis  for  the  complainant  Dalton,  and  Power  for  the  defend- 
ant Pitcher,  to  show  cause. 

Davis — (1)  The  words  "under  the  warrant  of  any  justice"  in 
sec.  58  qualify  the  words  "  goods  distrained "  only,  and  the 
object  is  to  exclude  from  the  operation  of  the  section  such  cases 
as  where  goods  have  been  distrained  under  a  warrant  under  the 
landlord  and  Tenant  Act  This  section  is  taken  from  the  Act 
2  4;  3  Vict.,  ch.  71,  sec.  29.  Of.  also  Justices  Act  1890,  sees.  25 
(4)  and  98.  "It  is  within  the  power  of,  and  is  the  duty  of, 
constables  to  retain  for  use  in  Court  things  which  may  be 
evidence  of  crime,  and  which  have  come  into  the  possession  of 
constables  without  wrong  on  their  part :  "  See  per  Wright,  J.,  in 

delivered  by  such  constable  and  snch  thereof    may  be    given    and    shall   be 

goods  shaU  be  delivered  accordingly  and  received  in  evidence  in  bar  of  such  action 

if  after  the  making  of  snch  order  any  but  such  order  or  delivery  shall  not 

Ktion  shaU  be  commenced  against  such  affect  the  rights  or  liabilities  of  the 

ooQstable  for  the  recovery  of  such  goods  persons  claiming  such  goods  or  to  whom 

or  the  value  thereof  such  order  and  the  the  same  shall  have  been  delivered  as 

delivery  of   the    goods   in    pursuance  aforesaid." 
^ol.29.V.L.R.                                        K 
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HODGES,  J.     The  Queen  v.  Lvshington,  Ex  parte  Otto  (b).    See  also  per  Sir 

1903  Russell,  A.Q.,  in  arguendo,  at  p.  421,  citing  Davis  v.  Roe  ( 

D ALTON        where  it  was  held  that  an  unwritten  order  by  a  magistmte  f 

^  ^  ^'  impounding   goods   in   order  that    they   may   be   produced 

AND  Pitcher,    evidence  is  good.     When  the  horse  was  seized,  an  informati 

had  been  sworn  against  an   individual   for  stealing  it,  and 

warrant  for  his  arrest  had  been  issued.     A  search   warrant 

required  only   where  a  breaking-in  is  necessary.     Cf.  Jmiu 

Act  1890,  sec.  25  (3).   The  observations  in  Coghill  v.  WarreJl  [i 

and  in  Kelleher  v.  Hefernan  (e),  which  appear  to  support  ti 

contention  of  the  other  side,  are  merely  obiter. 

(2)  Sec.  68  does  not  say  there  shall  first  have  been  a  pra 
cution. 

[Hodges,  J.  This  objection  seems  to  me  to  be  included 
the  first  objection.] 

(3)  Sees.  20  and  21  of  the  Police  Offences  Act  1890,  whi 
are  relied  upon  as  to  this  objection,  are  not,  like  sec.  58  of  t 
Police  Regulation  Act  1890,  for  the  protection  and  relief  of  t 
police.  Further,  sec.  20  absolutely  determines  the  ownership 
the  cattle.  The  word  "  goods  "  is  defined  in  Stroud's  Judici 
Dictionary  as  synonymous  with  "  chattels,"  and  as  including  i 
animals. 


Power— The  policy  of  the  Act  is  to  protect  constables  in  t 
discharge  of  important  and  onerous  duties,  and  it  should  thei 
fore  be  liberally  construed.  If  a  constable  did  not  take  p( 
session  of  goods  alleged  to  have  been  stolen,  they  might  be  1( 
or  destroyed,  and  the  course  of  justice  impeded.  In  the  case 
Winter  v.  Banks,  referred  to  in  Stone's  Justices  of  the  Pec 
(35th  ed.),  p.  72,  a  policeman  who  had  handed  over  property  tc 
person  who  had  been  acquitted  was  held  liable  in  trover. 

Counsel  also  referred  to  Dillon  v.  O'Brien  and  Davis  (, 
and  60  &  61  Vict.,  c.  3,  sees.  1  and  2. 

Schutt — Sec.  58  is  expressly  limited  to  ca«es  where 
constable  has  taken  possession  of  goods  under  the  warrant  of 


(b)  [18W]  1  Q.B.  420,  at  p.  423. 

(c)  [1846]  10  J.R  385. 

(d)  [1890]  16  V.L.R.  238,  at  p.  241. 


(e)     [1899]  24  V.L.R.    915.    at  I 

916.  917. 
(/)    [1887]  20L.R.  (Ir.)300. 
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justice.     Cf.  Act  2  &  3  Vict.,  c.  71,  sec.  29.     At  any  rate,  the    HODGES,  J. 

section  is  limited  to  cases  where  a  constable  is  acting  under  some  1903 

lawful  authority,  as,  e.gf.,  a  search  warrant,  without  which  he  has        DaIton 

no  power  either  at  common  law  or  by  statute  to  go  to  a  person    j#  jr  ^" 

and  say — "  These  goods  in  your  possession  are  stolen  ;  I  want   and  Pitchke. 

them."     A  constable  need  not  do  everything    which   a  search 

warrant  authorizes,  such  as  breaking  in.     Further,  the  Crown 

could  call  upon  the  person  in  whose  possession  goods  alleged  to  be 

stolen  are,  to  produce  them  at  the  trial  in  the  ordinary  course, 

with  the  issue  of  a  search  warrant  as  an  alternative  course.    The 

observations  of  the  learned  Judges  in  the  cases   of   Coghill  v. 

Warrell  (g)  and  Kelleher  v.  Heffeman  (h)  greatly  strengthen 

this  view.     In  the  latter  case  Holroyd,  J.,  says  that  the  reason 

why   the  justices  had  jurisdiction  was  because  the  police  had 

got  possession  under  a  valid  search  warrant,  and  he  distinguishes 

it  from  the  former  case,  where  the  search  warrant  was  invalid. 

The  passage  cited  from  the  judgment  of  Wright,  J.,  in  The  Queen 

V.  Lushington,  Ex  parte  Otto  (i),  speaks  of  "  things  which  have 

come  into  the  possession  "  of  constables,  not  things  which  have 

been  seized,  and  perhaps  violently  seized.     The  next  sentence  in 

that  passage  shows  the  true  position  to  be  that  "  when  articles 

have  once  been  produced  in  Court  by  witnesses  the  constable  in 

whose  charge  they  are  placed  may  preserve  and  retain  them  so 

that  they  may  be  always  available  for  the  purposes  of  justice 

until   the  trial  is  concluded/'       In  other  cases  he  must   get   a 

search  warrant. 

On  this  point  counsel  also  referred  to  Police  Regulation 
Act  1890,  sees.  17  and  18,  and  Justices  Act  1890,  sec.  25,  sub- 
sees.  (1)  to  (5). 

(2)  The  Full  Court,  in  its  judgment  in  Coghill  v.  Warrell  (k), 
treat  sec.  58  as  a  sort  of  supplementary  section  to  sec.  496  of  the 
Crimes  Act  1890,  which  only  comes  into  operation  after  a 
prosecution  has  been  had. 

(3)  The  provisions  in  the  Police  Offences  Act  1890  as  to 
stolen  cattle  are  intended  to  constitute  a  complete  code,  and 
under  sec.  21  a  person  in  whose  possession  stolen  cattle  are  is 

[g)    16  V.L.R.  238,  at  p.  241.  (i)     [1894]  1  Q.B.  420,  at  p.  423. 

(A)    24  V.L.R.  916,  at  pp.  916,  917.         (*)    16  V.L.R.  238,  at  p.  244. 
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HODGES,  J.    given  the  right  to  recover  against  the  vendor  to  him.     T 

1903  proper  proceedings  here  should  have  been  under  that  Act,  whi 

Dalton        provides    for    a  speedy  determination   as   to  ownership.    Li 

,,  ^_  ^'  stock  are  different  to  other  "  goods,"  in  that  they  cannot  be  h 

McNauohton  "  -^ 

AND  PiTCHEa.    without  expenditure. 

Cur.  adv.  vvU, 

Hodges,  J.  In  this  case  a  horse  had  been  stolen  from  c 
George  Pitcher.  He  swore  an  information  charging  his  s 
with  the  theft.  The  horse  was  in  the  possession  of  one  Dune 
McNaughton,  and  had  honestly  come  into  his  possession  as  far 
he  was  concerned,  but  he  made  title  to  it  practically  tbrou 
the  thief.  Constable  Dalton,  on  an  information  having  be 
sworn,  seized  the  horse.  Before  the  information  could  be  he« 
the  accused  thief  escaped,  and  there  was  no  prosecution.  B( 
McNaughton  and  Pitcher  claimed  the  horse,  and  thereupon  i 
constable,  under  sec.  68  of  the  Police  Regulation  Act  18 
applied  to  the  justices  to  determine  to  whom  he  was  to  deli^ 
the  horse. 

It  was  contended  on  behalf  of  McNaughton  that  the  justi 
had  no  jurisdiction  under  that  section  to  determine  anythi 
in  the  matter.  The  first  two  lines  of  that  section  provii 
that  '*  when  any  member  of  the  police  force  shall  have  tali 
possession  of  any  goods  other  than  goods  distrained  under  \ 
warrant  of  any  justice,"  etc.  The  contentions  all  turn  upon  I 
construction  of  those  two  lines.  For  the  constable  it  was  a 
tended  that  the  construction  was — "  When  any  member  of  i 
police  force  shall  have  taken  possession  of  any  goods "  (pai 
there)  "  other  than  goods  distrained  under  the  warrant  of  a 
justice  "  (pause  there)  "  and  it  is  doubtful,*'  etc. ;  that  that  ^ 
the  way  in  which  the  section  was  to  be  read.  On  behalf 
McNaughton  it  was  contended  that  the  section  should  be  read 
"When  any  member  of  the  police  force  shall  have  tak 
possession  of  any  goods  other  than  goods  distrained  "  (pan 
there)  "  under  the  warrant  of  any  justice,"  etc — in  other  wori 
that  the  first  pause  should  be  after  the  words  "  goods  distraine( 
and  not  after  the  word  **  goods  "  where  it  first  occurs.  In  n 
opinion  that  is  not  the  correct  construction.     I  think  that  i 
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words  "  goods  distrained  under  the  warrant  of  any  justice  "  are    HODGES,  J. 

taken  from  sec  98  of  the  Justices  Act  1890,  where  the  same  1903 

words  are  used,  and  as  the  Justices  Act  provides  for  the  mode        Dalton 

in  which  the  dispute  in  that  case  is  to  be  settled,  this  section    McNauohton 

was  not  dealing  with  that  case,  and  in  my  opinion  this  section  and  Pitchkb. 

is  intended  to    apply    substantially    to  all  cases  in   which    a 

constable  has  lawfully  taken  possession  of  goods,  except  the  case 

where  they  have  been  distrained  under  the  warrant  of  a  justice. 

It  is  intended  to  protect  the  police  in  the  discharge  of  their 

duties,  and  the  one  part  of  the  section  is  co-extensive  with  the 

other.     Whenever  a  member  of  the  police  force  shall  have  seized 

goods  he  is  protected,  and  can  come  and  ask  the  justices  to  say 

to  whom  he  is  to  deliver  the  goods.     It  will  not  protect  him  if 

he  has  not  seized  the  goods  as  a  member  of  the  police  force — it 

will  not  protect  him  if  he  has  seized  them,  for  example,  in  a 

private  dispute.   But  if  he  has  lawfully  seized  them  as  a  member 

of  the  police  force,  then  in  my  opinion  it  was  intended  that  that 

section  should  provide  the  means  by  which  he  can  lawfully  get 

rid  of  the  responsibility  of  keeping  the  goods. 

That  being  so,  it  next  remains  for  me  to  consider  whether 
these  goods  were  lawfully  seized  by  Constable  Dalton.  Sec.  9  of 
the  Police  Regulation  Act  1890  provides — "  Every  constable 
shall  have  such  powers  and  privileges  and  be  liable  to  all  such 
duties  as  any  constable  duly  appointed  now  has  or  hereafter 
may  have  either  by  the  common  law  or  by  virtue  of  any  Act  of 
Parliament  now  or  hereafter  to  be  in  force  in  Victoria."  As 
there  is  no  Act  so  far  as  I  know  "  now  or  hereafter  in  force  in 
Victoria  "  which  gives  the  constable  power  to  seize  stolen  goods, 
I  am  forced  to  consider  whether  the  constable  has  at  common 
law  power  to  seize  stolen  goods.  I  am  able  to  find  no  direct 
authority  on  the  point,  but  in  Samuel^  v.  Payne  (l)  the  question 
arose  as  to  whether  a  constable  was  justified,  or  empowered,  or 
had  authority  to  apprehend  a  person  suspected  of  committing  a 
felony,  and  it  there  states : — "  At  the  trial  His  Lordship  and  the 
counsel  on  both  sides  looked  upon  the  rule  of  law  to  be  that,  if 
a  felony  has  actually  been  committed,  any  man,  upon  reasonable 
probable  grounds  of  suspicion,  may  justify  apprehending  the 
(/)     [1780]  1  Doug.  359. 
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HOlXiES,  J.     suspected  person  to  carry  him  before  a  magistrate ;  but  that,  ii 

1903  no  felony  has  been  committed,  the  apprehension  of  a  pereor 

Dalton        suspected  cannot  be  justified  by  anybody.      His  Lordship  there 

M  N  *  ^^^®  ^^^^  ^^  ^^  ^^^  J'^^'y       consider  whether  any  felony  had  been 

AND  Pitcher,  committed.  The  rule,  however,  was  considered  as  inconvenieni 
and  narrow ;  because,  if  a  man  charges  another  with  felony,  and 
requires  an  officer  to  take  him  into  custody  and  carry  hin 
before  a  magistrate,  it  would  be  most  mischievous  that  thi 
officer  should  be  bound  first  to  try,  and  at  his  peril  exercise  hi 
judgment  on  the  truth  of  the  charge.  He  that  makes  the  charg( 
should  alone  be  answerable.  The  officer  does  his  duty  ii 
carrying  the  accused  before  a  magistrate  who  is  authorized  t 
examine  and  commit  or  discharge."  That  decision  has  bee 
approved  of  in  later  years  in  the  case  of  Beckwith  v.  Phillips  {m 
and  it  has  been  finally  settled  that  **  a  constable,  having  reasor 
able  cause  to  suspect  that  a  felony  has  been  committed,  is  justiBe 
in  arresting  the  party  suspected,  although  it  afterwards  appeal 
that  no  felony  has  been  committed."  So  that  I  take  it  tha 
those  two  cases  establish  that  a  constable  is  authorized  to  appn 
hend  an  individual  whom  he  has  reasonable  ground  to  suspe( 
has  committed  a  felony,  although  that  individual  has  commitie 
no  felony,  and  although  in  fact  no  felony  has  been  committed. 
Now,  it  would  seem  strange  if  a  man's  liberty  could  be  in  thi 
way  interfered  with,  and  he  could  be  apprehended,  when  n( 
only  has  he  not  committed  a  felony,  but  no  felony  has  bee 
committed,  and  if  at  the  same  time  a  constable  had  not  tl 
authority  to  seize  goods  that  are  actually  stolen.  While  I  cfl 
find  no  direct  authority  on  that  point,  I  certainly  think  thi 
from  those  authorities  I  could  have  drawn  the  inference  that, 
the  constable  had  power  to  do  the  one,  he  had  power  to  c 
the  other  ;  but  I  have  found  a  case  in  which  the  question  aros 
and  in  which,  although  the  point  was  not  expressly  decided, 
was  assumed  to  be  the  law — namely,  the  case  of  Mellor  ' 
Leather  and  Clough  (n).  That  was  an  action  of  replevin,  an 
the  facts,  so  far  as  material,  were  as  follows  : — "  Clough  was 
policeman  for  the  borough  of  Liverpool.  The  defendant  Leathe 
being  in  possession  of  a  horse  which  the  plaintiff  claimed  as  h; 
(m)    [1827    6  B.  &  C.  635.  (»)    [1853]  1  E.  &  B.  619. 
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property,  the  plaintiff  sent  a  man  named   Harrison   to   take     HODGES,  J. 

possession  of  it.      Harrison   did  so,  and   gave   it   to   plaintiff.  1903 

Upon  this  the  defendant  Leather  charged  Harrison  with  stealing        Dalton 

the  horse;    and,  tipon  this   charge,  Clough,  to   whom   it   was    ^cNauohton 

made,  caused  Harrison  to  be  apprehended,  and  took  possession  and  Pitchbb, 

of  the  horse,  which  was  in  the  county  of  Lancashire,  but  not  in 

the  borough."     Clough  took  possession  of  the  horse,  and  the 

whole  question  in  the  judgment  was  as  to  whether  he  could  rely 

upon  the  particular  facts  in  a  plea  of  non  cepit    The  important 

part  of  the  case  is  this  statement  in  the  reserved  judgment  of 

Lord  Campbell,  C.J,  at  pp.  625,  626  :— "  The  actual  taking  of  the 

horse,  which  was  the  fact  committed  by  the  defendants,  was 

beyond  the  limits  of  the  borough  of  Liverpool,  but  within  the 

the  county  within  which  the  borough  was  situate ;   and  there 

was  no   question   but  that    the   defendant   Clough   would   be 

justified  as  a  constable  in  what  he  did,  provided  he  was  entitled 

to  give  the  special  matter  in  evidence  under  the  plea  of  Tion 

cepit,  which  was  the  only  plea  he  pleaded."    The  Court  then 

proceeds  to  consider  whether  he  was  entitled  by  sec.  133  of 

Statute  5  &  6  W.  4,  e.  76,  to  give  the  special  matter  in  evidence 

under  the  plea  of  non  cepit  in  replevin,  as  he  was,  at  the  time  of 

the  fact   committed,  a  constable   acting  in   the   execution   of 

that  Act,  and  that  what  he  did  was  in  pursuance  of  it.      The 

Court  came  to  the  conclusion  that  he  was,  and  gave  judgment 

for  him. 

So  that  it  assumes,  as  the  basis  of  that  judgment,  that  he 

had  authority  to  seize  a  horse  which  was  alleged  to  have  been 

stolen,  and  they  treat  that  as  a  fact  as  to  which  there  was  no 

doubt,  the  only  doubt  being  as  to  whether  he  w€ls  entitled  to  give 

the  special  matter  in  evidence.     I  think  that  that  shows  that  a 

constable  has  power  to  seize  property  which  is  alleged  to  have 

been  stolen,  and  I  am  therefore  of  opinion  that  Constable  Dalton 

had  power  to  seize  this  horse ;  and  having  power  to  seize  this 

horse,  the  horse  came  lawfully  into  his  possession  as  constable ; 

and  the  horse  having  lawfully  come   into  his  possession  as 

constable,  he  could  lawfully  apply  under  sec,  58  of  the  Police 

Regulation  Act  1890  to  get  rid  of  his  liability  by  asking  the 

justices  to  determine  to  whom  the  horse  could  be  delivered. 
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HODGES,  J.  I  am  not,  of  course,  deciding  any  question  as  to  the  right  to 

1903  break  into  people's  houses  and  take  property  from  them.    I  am 

D^LTON        ^^'y  determining  the  position  in  cases,  where  there  is  no  force  or 

j^  J-  *^-  violence  of  any  kind,  where  property  is  in  the  possession  of  an 

AND  Pitcher,   individual,  from  whom  it  is  demanded  by  a  constable,  and  who 

gives  it  up  to  the  constable  when  he  demands  it. 

As  to  the  other  grounds  of  the  order  nisi,  I  do  not  think  it  is 
necessary  for  me  to  consider  them  in  detail,  as  I  do  not  think 
there  is  anything  in  them. 

The  order  will  be  discharged  with  costs. 

Order  discharged,  with  coats. 

Solicitor  for  the  complainant,  Dalton:  Ouinness,  Crown 
Solicitor. 

Solicitors  for  the  defendant  McNaughton :    Parkinson   & 

WettenhaU. 

Solicitor  for  the  defendant  Pitcher :  F,  Barrett. 

H.  I.  c. 


A'BECKETT.  J. 


May  28,  29, 
June  16. 


[IN    CHAMBERS.] 

KOETSVELD  v.  PATRICK. 

Poliee  Offences  Act  1890  {No,  1126),  m.  6,  82,  99— Local  authority-^ BegtUatumt— 
Ultra  vires  and  meaningleM— Obstructing  footway — Authwity  to  prosecute — 
Justices  Act  1890  {No.  1105),  ss.  11  (15),  l^\— Conviction  wrongly  drawn  up — 
Grounds /or  setting  aside — Amending — Order  to  review. 

The  fact  that  a  conviction,  otherwise  good,  is  incorrectly  drawn  under  sec. 
77  (15)  of  the  Justices  Act  1890  is  no  ground  for  setting  the  conviction  aside. 

An  order  of  a  court  of  petty  sessions,  as  pronounced  by  the  chairman,  fioed  a 
person  accused  of  obstucting  the  footway  10«.,  in  default  24  hours'  imprisonment. 
The  order  as  drawn  up  read — '*  Fined  lOs.,  in  default  3  days'  imprisonment" 

Held,  that  this  was  not  a  ground  for  setting  aside  the  conviction,  but  only  for 
amending  it. 

Any  member  of  the  police  force  may  by  virtue  of  sec.  99  of  the  Police  Offences 
Act  1890  prosecute,  without  special  authority,  for  a  breach  of  a  regulation  made 
by  a  local  authority  under  sec.  6  of  the  same  Act  for  preventing  any  obstruction 
of  the  footway. 

Order  to  Review. 

The  defendant,  David   Patrick,  was  proceeded  against  by 
information  in  the  Court  of  Petty  Sessions  at  Richmond,  for 
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that  he  did,  on  29th  March  1903,  "obstruct  the  public  footway  a'BECKETI-,  J. 
at  the  comer  of  Bridge-road  and  Lennox-street,  Richmond,  by  1903 

assembling  thereon  with  other  persons  contrary  to  the  Statute      kortsvkld 
in  the  case  made  and  provided."    The  proceedings  were  taken  *^- 

under  the  following  by-law  : — 

"  In  pursuance  of  the  power  given  in  and  by  sec.  2  of  the  Act 
to  amend  the  Police  Offencea  Statute  1865  the  Council  of  the 
Town  of  Richmond  make  the  following  regulation  : — 

"  Regulation  8.  No  person  shall  obstruct  any  of  the  carriage 
or  footways  or  public  places  of  the  said  Town  of  Richmond  by 
assembling  thereon." 

From  the  affidavits  it  appeared  that  three  other  informations 
for  the  same  alleged  offence  against  different  defendants  were 
heard  together  with  the  information  the  subject  of  this  order  to 
review. 

The  evidence  of  the  informant  was  that  on  the  evening  of 
the  day  in  question  "  the  defendants  and  about 'four  others  were 
standing  near  the  corner  of  Bridge-road  and  Lennox-street 
They  were  obstructing  the  footway.  They  were  not  guilty  of 
any  insulting  behaviour.  I  did  not  warn  them  or  ask  them  to 
move  on.  I  have  no  authority  to  prosecute  under  Regulation  8 
of  the  City  of  Richmond,  other  than  my  general  authority  as  a 
police  constable.  We  watched  them  for  five  or  six  minutes  and 
then  took  their  names." 

At  the  close  of  informant  s  case  the  defendant's  solicitor  took 
the  objections — (a)  that  the  informant  had  no  authority  to  lay  the 
said  information  or  to  prosecute  the  defendant  under  the  said 
regulation ;  (b)  that  the  information  disclosed  no  offence.  Both 
objections  were  overruled  by  the  Bench.  No  evidence  was  called 
for  the  defence.  The  Chairman  of  the  Bench  announced  that 
each  of  the  defendants  was  fined  ten  shillings,  in  default  24 
hours'  imprisonment.  A  minute  or  two  afterwards  the  Chair- 
man added  "  in  default  distress." 

The  minute  of  the  order  of  the  Court,  taken  from  the  register 
of  convictions,  orders,  etc.,  of  the  said  Court  showed  the  follow- 
ing entry  under  the  heading  '*  Decision,  Memo,  of  Conviction, 
or  Order,"  viz.  : — "  Fined  10«.,  in  default  3  days'  imprison- 
ment." 
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A*BECKETT,  J.        An  order  nisi  to  review  this  decision  was  obtained  on  the 
1903       •  following  grounds  : — •• 
KomvRLD  ^*  That  the  minute  of  the  said  order  shows  that  the  defendant 

was  fined  ten  shillings,  in  default  3  days'  imprisonment,  whereas 
the  order  of  the  said  Court  was  either  that  the  defendant  be 
fined  ten  shillings,  in  default  24  hours'  imprisonment,  or  that  the 
defendant  be  fined  ten  shillings,  in  default  distress. 

2.  That  the  justices  were  wrong  in  fining  the  defendant  ten 
shillings,  in  default  imprisonment,  instead  of  in  default  distress, 
and  in  default  of  distress  imprisonment. 

3.  That  the  informant  had  no  authority  to  lay  the  said  in- 
formation, of  to  prosecute  the  defendant. 

4.  That  the  said  information  disclosed  no  offence. 

5.  That  there  was  no  evidence  that  the  defendant  had 
broken  regulation  No.  8  of  the  Council  of  the  City  of  Richmond 
(under  which  the  said  information  was  laid)  wilfully. 

6.  That  the  said  summons  was  not  stamped  to  show  pay- 
ment of  the  fee  required  by  sec.  6  of  the  Justices  Act  1890,  the 
said  summons  not  being  issued  by  informant  as  a  member  of  the 
police  force. 

7.  That  the  said  regulation  is  bad  and  illegal,  on  the 
grounds  that  it  is  meaningless,  vague,  unreasonable,  and  ultra 
vires. 

On  the  return  of  the  order  nisi, 

Bai^ett  appeared  to  move  the  order  absolute. 

Schutt  to  show  cause — The  conviction  as  pronounced  was 
good,  and  the  fact  that  it  was  wrongly  drawn  up  is  a  reason  for 
amending  it,  not  for  setting  it  aside.  As  to  the  third  ground, 
sec.  99  of  the  Police  Offences  Act  is  a  complete  answer.  Sec.  6 
of  that  Act  makes  a  breach  of  a  regulation  such  as  this  an 
offence  against  the  Act,  and  sec.  99  says  that  any  member  of  the 
police  force  may  prosecute  for  any  offence  against  the  Act  As 
to  grounds  4  and  5,  the  evidence  shows  that  the  breach  was 
wilful.  It  was  the  duty  of  the  justices  to  amend  the  informa- 
tion— Stait  v.  Colenso  (a) — but  it  is  no  ground  for  setting  aside 

(a)    [1902]  28  V.L.R.  286. 
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their  order  that  they  omitted  to  do  so  if  this  Court  is  satisfied  a'BEOKETT,  J. 
that  there  was  sufficient  evidence  to  prove  an  offence.    Some  1903 

meaning  should  be  given  to  the  regulation  ut  res  Tnagis  valeat      koktovjcld 
gttam  pereat.     Its  meaning  is  clear,  though  it  is  perhaps  badly       Patrick 
expressed.     "  Wilful  "  does  not  imply  anything  blameable  neces- 
sarily :  Re  Young  (6). 

He  referred  to  Molyneux  v.  McPheraon  (c) ;  U'Donnell  v. 
Hitchin  (d)  ;  Oleeson  v.  Ah  Houn  (e) ;  Madden  v.  Shorten  (/) ; 
Leuns  v.  0.  W.  Railway  Co,  (g). 

Ban^eit  in  reply — Where  the  offence  is  against  a  particular 
municipality,  as  distinguished  from  an  offence  against  the  whole 
State,  the  municipality  or  somebody  authorized  by  it  mast  prose- 
ente.  That  seems  to  be  the  principle  to  be  derived  from  Madden 
V.  Shorten  (h) ;  Brennan  v.  Bull  (i) ;  Loft  v.  Wade  (k).  That  it 
was  never  intended  that  any  policefman  may  without  authority 
prosecute  for  such  an  offence  will  be  seen  from  an  examination 
of  sec.  82.  There  the  words  are  even  wider  than  those  of  sec. 
99,  being  "  any  person  whosoever  with  or  without  warrant  may 
apprehend  any  person  found  offending  against  the  provisions  of 
Part  I.  II.  or  III.  of  the  Act."  The  result  of  the  informant's 
contention  would  be  that  if  any  private  person  saw  half-a-dozen 
people  loitering  on  the  footway,  so  as  to  cause  an  obstruction,  he 
would  have  power  to  forthwith  arrest  them.  It  is  inconceivable 
that  the  Legislature  meant  that.  A  rational  interpretation 
would  be  put  upon  sees.  82  and  99  by  reading  them  to  refer  only 
to  offences  against  the  community  at  large — not  to  the  mere 
breach  of  a  municipal  regulation. 

He  also  referred  to  Reg.  v.  Panton,  Ex  parte  Schuh  (I) ;  Reg. 
V.  Hare,  Ex  parte  Bush  (m) ;  Keane  v.  Schuh  (n) ;  Heamley  v. 
Ormsby  (o). 

Cur,  adv.  vult 


{h) 

[1855]  31  Ch.  D.  168,  at  p.  174. 

ii) 

[1900]  21  A.L.T.  170. 

(c) 

[1902]  8A.L.R.  120. 

{k) 

[1899]  20A.L.T.  36. 

id) 

[1892]  27V.L.R.  711. 

H) 

[1888]  14  V.L.R.  529. 

(e) 

[1896]  22  V.L.R.  156. 

im) 

[1887]  13V.L.R.  27. 

(/) 

[1899]  25V.L.R.  326. 

in) 

[1890]  16  V.L.R.  199. 

ig) 

[1877]  3  Q.B.D.  195. 

(0) 

[1879]  4C.P.D.  136. 

W 

25V.L.R.825. 
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a'BECKETT,  J.        a*Beckett,  J.,  read    the    following    judgment :— Order   to 
1903  review  a  conviction   for  obstructing  the   footpath   on   several 

KoE^ELD     grounds. 

Patrick  '^^^  ^^^  ^®  *'^**'  ^^^  niinute  in  the  register  states — "  Fined 

lOjf.,  in  default  3  days'  imprisonment."  According  to  the 
affidavits  on  which  the  order  was  obtained,  the  decision  of  the 
bench  was  pronounced  thus : — "  The  Chairman  of  the  Bench 
announced  that  each  of  the  defendants  was  fined  lOs.,  in 
default  24  hours'  imprisonment."  A  minute  or  two  afterwards 
the  chairman  said — "  In  default  distress."  I  think  that  these 
words  must  be  taken  to  mean  lOs.  fine,  in  default  distress, 
and  in  default  of  distress  24  hours'  imprisonment.  This  order 
is  undoubtedly  wrongly  entered.  Under  paragraph  15  of  sec 
77  of  the  Justices  Act,  an  order  is  to  be  drawn  up.  The 
memorandum  is  not  the  order  or  conviction,  but  a  copy  of 
the  minute  signed  by  the  clerk  of  the  court  is  evidence  of  the 
making  of  the  order  or  conviction.  The  entry  should  be 
amended,  and  I  direct  its  amendment ;  but  an  improper  entry 
under  paragraph  15  of  a  proper  conviction  is  not  good  ground 
for  setting  aside  the  conviction. 

Ground  2  is  that  the  justices  were  wrong  in  fining  the 
defendant  lOs.,  in  default  imprisonment,  instead  of  in  default 
distress,  and  in  default  of  distress  imprisonment.  On  my  inter- 
pretation of  the  actual  order,  it  was  what  objection  2  says  it 
should  be. 

Ground  3  is  that  the  informant  had  no  authority  to  lay  the 
information  or  to  prosecute.  As  to  this,  it  is  argued  that  the 
police  officer,  having  no  authority,  had  no  right  to  proceed,  and 
was  not  a  person  interested  by  reason  of  his  contingent  right  to 
share  in  the  police  reward  fund.  OiUott  v.  Wade  (p),  a  case 
under  the  Dog  Act,  and  Ex  parte  Schuh  (q),  as  to  Sunday 
trading,  were  referred  to,  as  showing  that  a  police  officer  as  such 
had  no  right  to  sue.  This  objection  is  disposed  of  by  sec.  6  of 
the  Police  Offences  Act  1890,  which  makes  the  breach  of  ft 
municipal  by-law  for  preventing  obstruction  in  streets  an 
offence  against  Part  I.  of  the  Act,  and  sec.  99,  which  provides 
that  any  inspector  or  officer  of  the  Board  of  Health  or  of  the 
(P)    [1898]  20  A.L.T.  35.  {q)    14  y.L.B.  629. 
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council,  or  any  member  of  the  police  force,  may  prosecute  for  a'BECKETT,  J. 

any  breach  of  or  offence  against  the  Act.     It  was  contended  that  1903 

I  should   restrict  the   interpretation  of  this   section,  which,  if      Kobtovkld 

literally  interpreted,  might  produce  absurd  results,  and  should 

hold  that  only  in  certain  cases   in   which    health    officers    or 

municipal  officers  were  interested,  they  could  sue,  and  that  only 

in  other   cases    in   which    members  of   the  police  force  were 

interested   they   could  sue.       I  think  that   the  section  should 

not  be  thus  restricted.     Keane    v.    Schuh    (r)    supports    my 

view.    Sec   99   also  disposes   of  ground  6,  that  the  summons 

was  not  stamped. 

The  fourth  ground  is  that  the  information  disclosed  no  offence. 
It  stated  that  the  defendant  did  obstruct  the  public  footway, 
at  tbe  corner  of  Bridge-road  and  Lennox-street,  Richmond,  by 
assembling  thereon  with  other  persons  contrary  to  the  statute 
in  that  case  made  and  provided.  The  by-law  runs — "  No  person 
shall  obstruct  any  of  the  carriage  or  footways  or  public  places 
of  the  Town  of  Richmond  by  assembling  thereon."  Sec.  6  of  the 
Police  Offences  Act  makes  every  wilful  breach  of  such  a  by-law 
an  offence  under  the  Act.  The  information  does  not  state  that 
the  breach  was  wilful.  If  the  defendant  had  pleaded  guilty,  he 
might  perhaps  have  escaped  on  the  authority  of  O'Donnell  v. 
Gardener  («).  This  course  was  not  followed ;  evidence  was  gone 
into,  and  the  objection  was  not  raised  until  after  the  informant's 
case  had  concluded.  The  objection  might  have  been  cured  by 
amendment,  and  as  the  evidence  showed  the  obstruction  to  have 
been  wilful,  the  omission  to  amend  should  not  be  ground  for 
quashing  the  conviction  :  See  0*DonneU  v.  Hitchen  (t). 

The  fifth  ground  is  that  there  was  no  evidence  that  the 
offence  was  wilful.  I  hold  that  there  was  ample  evidence.  The 
accused  knew  where  they  were  standing.  It  was  sworn  that 
they  were  in  fact  obstructing  the  footway ;  that  they  had  been 
watched  so  standing  for  five  or  six  minutes,  and  that  they  were 
frequenters  of  the  road  almost  nightly.  Clearly  they  wilfully 
did  that  which  caused  obstruction,  and  this  was  enough  to  prove, 
although  they  were  not  guilty  of  insulting  behaviour,  and  had 

(r)    leV.KB.  199.  («)     27  V.L.B.  718. 

(0     27  V.L.R.  711. 
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VBECKETT,  J.  not  been  requested  to  move  on :  See  Femley  v.  Ovmaby  (u); 
Kelly  V.  MeUing  (v) ;  Stait  v.  Colenso  (w). 

The  last  objection  is  that  the  by-law  is  bad  and  illet]fal,oi 
the  grounds  that  it  is  meaningless,  vague,  unreasonable,  anc 
ultra  vires.  It  is  not  good  English,  but  is  intelligible.  Th< 
prohibition  which  it  contains  is  reasonable  and  salutary.  I  over 
rule  this  objection. 

The  order  nisi  will  be  discharged  on  all  grounds,  but  ameml 
ment  will  be  directed  with  reference  to  the  point  raised  by  th< 
first  ground.  This  discloses  a  grave  and  unexplained  irregularity 
I  therefore  discharge  the  order,  without  costs. 


Order  nisi  diHcharged. 

Solicitor  for  informant :  Guinness,  Crown  Solicitor. 
Solicitor  for  defendant :  Sclieele. 

J.  M. 


HODGES,  J. 

1903 
June  10. 


ROBERTS  V.  ROBERTS. 

Husband  and  wife — Order  for  maintenance — Resumption  of  cohdbitafioa  jot  a  th 
— Disobedience  of  order  for  maintenance — Marriage  and  Matrimonial  Cam 
Act  1864  [No,  268),  ss,  30,  SI— Marriage  Act  1890  {No,  1166),  as.  42,  43,  ( 

In  1889  an  order  was  made  against  a  husband  under  sec.  31  of  the  Marrta 
and  Matrimonial  Causes  Act  1864  (now  sec.  43  of  the  Marriage  Act  1890)  dir« 
ing  him  to  pay  the  sum  of  lOs.  weekly  for  the  maintenance  of  his  wife,  on  t 
ground  that  he  had  deserted  her  and  left  her  without  means  of  support.  Id  18! 
the  husband  cohabited  with  his  wife  for  about  a  month,  during  which  time 
maintained  her.  The  husband  then  again  deserted  his  wife,  but  continued 
pay  her  10«.  a  week  until  December  1902,  when  the  payments  altogether  ce&s^ 

Held,  that  the  order  for  maintenance  was  annulled  by  the  subsequt 
resumption  of  cohabitation,  and  that  therefore  the  wife  could  not  succeed 
proceedings  against  her  husband  under  sec.  51  of  the  Marriage.  Act  1890  i 
disobedience  of  such  order. 


Order  to  Review. 

On  18th  June  1889,  upon  a  complaint  made  under  sec.  30 
the  Marriage  and  MatHmonial  Causes  Statute  1864  bj-  tl 
complainant,  Jessie   Roberts,  that  her  husband,  the  defendar 

(u)     4  C.P.D.  136.  (t)     1  A.L.R.  169. 

[w)    28  V.L.R.  286. 
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Alfred  Roberts,  had  unlawfully  deserted  her,  and  left  her 
without  means  of  support,  an  order  was  made  under  sec.  31  of 
that  Act  directing  the  defendant  to  pay  the  sum  of  108.  weekly 
to  the  Clerk  of  Petty  Sessions  at  Colling  wood  for  the  main- 
tenance of  the  complainant.  The  defendant  made  the  payments 
as  directed  by  the  order  until  some  time  during  the  year  1895, 
when  he  and  his  wife  resumed  cohabitation  for  about  a  month. 
After  the  cohabitation  ceased,  the  defendant  paid  the  sum  of 
108.  weekly  directly  to  his  wife  until  December  1902,  when  the 
payments  were  wholly  discontinued.  In  May  1903  the  com- 
plainant proceeded  against  the  defendant  before  the  Court  of 
Petty  Sessions  at  Collingwood  under  sec.  51  of  the  Marriage 
Act  1890  for  disobedience  of  the  order  of  18th  June  1889,  and 
an  order  was  then  made  for  the  arrears  of  maintenance, 
amounting  to  8i.,  in  default  14  days'  imprisonment. 

An  order  nisi  to  review  this  decision  was  granted,  inter  alia, 
on  the  following  ground  : — "  That  the  cohabitation  between  the 
parties  subsequent  to  the  order  for  maintenance  made  on  the 
18th  June  1889  nullified  the  said  order." 


159 

HODGES,  J. 

1903 

Roberts 

V, 

Roberts. 


Barrett  to  move  the  order  absolute. 

The  complainant  in  person  to  show  cause. 

Barrett — The  case  of  Haddon  v.  Haddon  (a)  shows  that 
where  in  ciVcumstances  such  as  these  cohabitation  is  resumed 
the  order  for  maintenance  is  annulled  :  See  per  Hawkins,  J., 
at  pp.  781,  782.  The  resumption  of  cohabitation  has  the  effect 
also  of  releasing  the  sureties ;  otherwise  they  would  be  bound 
for  all  time,  whether  the  husband  lived  with  and  maintained  his 
wife  or  not.  The  complainant's  proper  course  was  to  have 
started  fresh  proceedings  for  maintenance. 

Hodges,  J.    An  order  had  been  made  under  sec.  31  of  the 

Marriage  and  MatAmonial  Causes  Statute  1864 — now  sec.  43 

of  the  Marriage  Act  1890 — directing  the  defendant  in  the  Court 

below  to  pay  10s.  a  week  to  the  Clerk  of  Petty  Sessions  at 

(a)    [1887]  18  Q.B.D.  778. 
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Roberts. 


CoIIingwood  for  the  maintenance  of  his  wife,  on  the  ground  that 
he  had  deserted  her  and  left  her  without  means  of  support. 
After  that  order  had  been  made,  the  husband  continued  for  some 
period  to  pay  under  it  108.  a  week  for  the  maintenance  of  his 
wife.  Then  the  husband  and  wife  came  together  again,  and 
lived  together  again  as  man  and  wife.  The  question  I  have  to 
determine  is,  what  is  the  effect  of  those  tw^  coming  together 
and  living  together  as  man  and  wife  ? 

Although  there  is  nothing  either  in  the  order  itself  or  in  the 
section  under  which  it  is  made  limiting  the  period  during  which 
the  husband  is  to  pay,  it  is  a  sum  that  he  has  to  pay  for  his 
wife's  maintenance  ;  and  consequently,  if  he  maintains  her  and 
she  accepts  his  maintenance  of  her,  the  obligation  to  pay  the 
lOa.  a  week  is  by  mutual  consent  and  conduct  gone.  In  my 
opinion,  the  fact  that  he  afterwards  deserts  her  and  leaves  her 
without  means  of  support  gives  her  a  new  ground  for  getting 
an  order  against  him,  but  does  not  give  life  to  an  order  which, 
in  my  opinion,  is  dead.  I  regret  to  be  constrained  to  come  to 
that  conclusion,  because  the  man  went  on  paying  108.  a  week 
for  some  years,  and  there  is  no  reason  why  he  should  not  have 
still  gone  on  doing  so  instead  of  preferring,  as  he  seemingly 
does,  that  Bther  and  independent  legal  proceedings  should  be 
commenced,  and  more  money  spent  in  making  him  pay. 
However,  he  is  entitle  dto  his  legal  rights,  and  those  are  his 
legal  rights,  and  I  therefore  make  this  order  nisi  absolute,  but 
without  costs. 

Order  absolute,  ruithout  costs. 


Solicitor  for  the  defendant :  Lowe, 


H.  !•  c. 
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NEWMAN  V.  COLLECTOR  OF  IMPOSTS.  MADDEN.  C.J. 

Stamps — Stamp  duty^SettUment  made  under  authority  of  wiU—Oreatum  of  new         j/iy^ 
beneficial  intereete^Deed  of  eettUment^Stampe  Act  1890  {No.  1140),  «.  71—         j^  XO. 
Stamps  Act  1892  {No,  1274),  SeheduU,  Division  VIII.  

A  testator  by  his  will  beqaeathed  property  to  tnutees  upon  trust  for  his 
daoghtera  in  equal  shares,  and  declared  tiiat  the  share  of  each  daughter  who 
should  be  married  at  his  death  should  be  by  deed  settled  upon  her  and  her 
children,  free  from  marital  control,  and  in  such  a  manner  as  hia  trustees  should, 
in  their  discretion,  think  best,  but  so  as  not  to  deprive  any  daughter  of  the 
annual  income  thereof,  with  power  to  such  daughter  to  appoint  one-third  of  the 
capital  as  she  might  think  fit,  and  in  certain  other  events,  which  did  not  happen,  to 
appoint  the  entire  capital. 

The  trustees  by  deed  transferred  to  other  trustees  a  daughter's  share  upon  trust 
to  pay  the  income  thereof  to  such  daughter  for  life,  and  after  her  death  for  "  all 
the  children  or  any  the  child  of  such  daughter  who  being  sons  or  a  son  shall 
attain  the  age  of  21  years  or  being  daughters  or  a  daughter  shall  attain  that  age  or 
marry  under  that  age  and  if  more  than  one  in  equal  shares." 

Heldn  that  as  there  was  a  distinct  creation  or  limitation  of  an  interest  by  the 
deed,  which  did  not  exist  before  its  execution,  the  instrument  was  a  deed  of 
settlement  within  the  meaning  of  Division  VIII.  of  the  Schedule  to  the  Stamps 
Act  1802,  and  was  liable  to  stamp  duty  thereunder. 

The  principle  of  Wiseman  v.  The  Collector  of  Imposts  ([1896]  21  V.L.R.  743) 
and  In  re  Austin  ([1901]  27  V.L.R.  408)  appUed. 

Case  stated  under  sec.  71  of  the  Stamps  Act  1890. 

Gerald  Patrick  Newman  and  James  William  Newman  were 
the  trustees  of  a  settlement  made  the  23rd  day  of  December 
1902  between  Frederick  Lloyd  and  Margaret  O'Connor  of  the 
first  part,  Martha  Newman  and  John  Aldysius  Newman  of  the 
second  part,  and  the  said  trustees  of  the  third  part,  the 
portions  of  which  indenture  material  to  this  case  are  set  out  in 
the  judgment  (infra)  of  Madden,  C.J. 

Upon  his  opinion  being  required,  the  Collector  of  Imposts 
notified  the  trustees  that  in  his  opinion  the  instrument  was  a 
deed  of  settlement  or  gift  within  the  meaning  of  Schedule  VIII. 
to  the  Stamps  Act  1892  (No.  1274),  that  the  value  of  the 
property  settled  was  2806L  138.  Sd.,  and  that  the  duty  thereon 
at  15s.  per  centum  amounted  to  2U.  Is.  This  duty  was  paid  by 
the  trustees,  who  required  the  Collector  to  state  and  sign  a  case 
in  accordance  with  sec.  71  of  the  Stamps  Act,  which  was  accord- 
ingly done,  the  questions  submitted  for  the  opinion  of  the  Court 
being — 
VoL  29,  V.L.R.  L 
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MADDEN,  C.J.        (a)  Is  the  instrument  chargeable  with  any  duty  ? 
1903  (b)  With  what  amount  of  duty  is  it  chargeable  ? 


Newman 

V. 

ollbotor 
Imposts. 


*'•  Cussen  for  the  trustees. 

COLLBOTOR  OF 

MitcheU  for  the  Collector  of  Imposts. 

The  arguments  of  counsel  and  the  cases  cited  by  the 
suflBciently  appear  in  the  judgment  (infra). 

Cur.  adv.  vuU, 

Madden,  C.J.,  read  the  following  judgment : — This  is  a  ca 
stated  by  the  Collector  of  Imposts  for  the  opinion  of  the  Cou 
whether  the  instrument  of  settlement  referred  to  in  the  case  is 
settlement  within  the  meaning  of  the  Stamps  Act  1892,  and 
liable  to  duty. 

Nicholas  O'Connor,  by  his  will  made  20th  December  18^ 
gave  devised  and  bequeathed  all  his  property  whatsoever  ai 
wheresoever  to  Frederick  Lloyd  and  Margaret  O'Connor  th( 
heirs  executors  and  administrators  on  trust  to  realize  a 
get  in  the  same  upon  trust  to  pay  debts  etc.  and  to  sta 
possessed  of  the  balance  upon  trust  for  all  his  children  w 
being  sons  or  a  son  had  attained  or  should  attain  the  age  of 
years  or  being  daughters  or  a  daughter  had  attained  or  shoi 
attain  that  age  or  marry  under  that  age,  in  equal  shares,  but 
declared  that  the  share  of  every  daughter  who  should 
married  at  the  time  of  his  death  or  be  about  to  be  married  unc 
the  age  of  30  years  should  be  by  deed  settled  and  assured  up 
her  and  her  children  and  so  as  to  be  free  from  the  debts 
control  of  any  husband  and  in  such  way  and  manner  as  1 
trustees  for  the  time  being  should  in  their  discretion  appoint 
think  best  but  so  nevertheless  as  not  to  deprive  any  su 
daughter  of  the  annual  income  arising  from  her  share  during  I 
life  and  with  power  to  her  to  appoint  or  dispose  of  one-third 
the  capital  thereof  at  any  time  and  in  such  manner  as  she  mij 
think  fit  and  also  with  power  for  her  to  appoint  or  dispose 
the  entire  capital  thereof  in  such  manner  as  she  might  think 
in  the  event  of  her  having  no  child  or  other  issue  who  should 
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living  when  such  daughter  of  the  testator  should  attain  the  age  MADI>EN,  C.J. 
of  40  years.     The   testator  died   leaving   several   children,  of  1903 

whom  Martha  Newman  was  one.     She  was   already  married       Nbwman 
when  he  died,  and  she  had  several  children  then  and  now  living.    ^       ^' 

®       COLUEGTOB  OF 

The  trustees  of  the  will,  Lloyd  and  O'Connor,  intending  to  Imposts. 
act  in  pursuance  of  the  will,  executed  the  instrument  of  23rd 
December  1902,  now  in  question,  whereby  they  transferred, 
conveyed,  assigned,  made  over,  and  appointed  unto  Gerald 
Patrick  Newman  and  James  William  Newman  their  executors 
administrators  and  assigns  the  share  bequeathed  by  the  will  to 
Martha  Newman  on  trust  to  invest  the  same  and  to  pay  the 
income  thereof  to  Martha  Newman  during  her  life,  and  from  and 
after  her  death  on  trust  "  for  all  the  children  or  any  the  child  of 
the  said  Martha  Newman  who  being  sons  or  a  son  shall  attain 
the  age  of  21  years  or  being  daughters  or  a  daughter  shall 
attain  that  age  or  marry  under  that  age  and  if  more  than  one  in 
equal  shares."  The  indenture  also  provided  that  it  should  be 
lawful  for  Martha  Newman  by  deed  or  will  to  appoint  or  dispose 
of  to  herself  or  her  executors  or  administrators  or  otherwise  for 
her  own  absolute  use  and  benefit  or  to  any  other  person  one* 
third  part  of  the  said  share  or  premises  thereby  settled.  And  it 
also  provided  that  if  Martha  Newman  should  attain  the  age  of 
40  years  without  her  having  any  children  or  other  issue  who 
should  then  be  living,  it  should  be  lawful  for  her  by  deed  or  will 
to  appoint  or  dispose  of  the  whole  of  the  said  share  thereinbefore 
settled,  or  such  part  or  parts  thereof  as  should  not  theretofore 
have  been  appointed  or  disposed  of  by  her  under  the  power 
thereinbefore  contained. 

The  question  to  be  decided  is  whether  this  instrument  is  a 
settlement  ? 

The  case  of  Wiseman  v.  Collector  of  Imposts  (a)  defines  a 
settlement  (in  the  present  connection)  as  "  a  disposition  of 
property  in  such  a  manner  as  to  create  a  beneficial  interest  in 
some  person  in  whom  it  did  not  previously  exist."  In  the 
present  case  the  testator  himself  did  not  attempt  to  define  or 
limit  any  trusts  of  the  shares  which  he  d&sired  to  leave  to  such 
of  his  daughters  as  may  not  be  married  at  his  death,  or  who 
(a)    21  V.L.R.  743. 
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MADDEN,  C.J.  might  thereafter  marry  before  attaining  30  years  of  age.    He 

1003  vested  all  his  property  in  the  trustees  of  his  will  in  trust  for 

Newman       ^^^  ^^^  attained  21,  and  daughters  who  attained  that  age  or 

CoLLBCTOR  OK   ^*^™^  Under  that  age,  and  he  required  that  his  trustees  should 

Imposts.       themselves  by  deed  settle  the  shares  of  such  daughters  as  I  have 

referred  to  on  such  "  daughter  and  her  children,"  but  leaving  it 

to  the  full  discretion  of  his  trustees  to  settle  the  same  in  such 

"way  or  manner  as  they  should  appoint  or  think  best,"  but 

stipulating  that  the  special  enjoyments  and  powers  which  the 

will  designed  for  the  benefit  of  the  daughter  should  be  provided 

for  in  such  settlement  as  the  trustees  should  otherwise  see  fit  to 

make. 

It  has  been  argued,  on  the  one  side,  that  the  settlement  in 
question  does  no  more  than  expressly  follow  the  trusts  of  the 
will,  and  that  In  re  Strachan  (b)  rules  the  question  against  the 
Collector  of  Imposts.  On  the  other  side  it  is  contended  that 
there  are  new  beneficial  interests  created  by  the  settlement 
which  did  not  exist  by  the  provisions  of  the  will,  in  the  sense 
intended  by  Wiseman  v.  Collector  of  Impoata  (c),  and  that  In  re 
Austin  (d)  is  more  appropriate  to  the  present  facts,  and  that  the 
settlement  is  liable  to  duty. 

I 'think  this  latter  view  is  right.  It  is  true  that  all  which 
has  been  done  has  beei/  so  done  under  the  authority  of  the  willi 
but  has  not  been  done  by  it,  and  afterwards,  so  to  speak,  photo- 
graphed in  the  settlement,  as  was  the  case  in  In  re  Strachan. 

In  the  present  case  the  testator  does  not  define  or  differ- 
entiate the  several  interests  which  are  to  be  created  by  the 
settlement,  but  he  leaves  that  to  his  trustees'  discretion  to  do. 
He  indicates  a  class  for  whom  he  desires  that  provision  shall  be 
made  in  the  proposed  settlement,  viz.,  ''his  daughter  and  her 
children."  If  he  had  said  no  more  this  would  be  a  gift  to  the 
members  of  this  class  in  equal  shares  probably ;  but  he  goes  on 
to  instruct  his  trustees  that,  in  exercising  their  discretion,  they 
are  to  so  arrange  that  his  daughter  shall  have  the  whole  income 
for  life,  and  shall  have  the  right  to  deal  absolutely  with  one- 
third  of  the  capital  in  any  event,  and  to  do  the  like  with  the 

(6)    [1902]  28  V.L.R.  118.  (c)    21  V.L.R.  743. 

(d)    27V.L.R.  408. 
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whole  or  such  part  of  the  capital  as  she  shall  not  have  previously  MADDEN,  C.  J. 

disposed  of  if  she  be  without  any  child  or  other  issue  when  she  1903 

reaches  40  years  of  age.     These  instructions  to  his  trustees  in 

favour  of  bis  daughter  leave  "  her  children  "  with  inchoate  but 

no  defined   beneficial    interest   under    the   will.      The  several 

provisions  in  favour  of  the  daughter  exclude  the  supposition 

that  the  testator's  use  of  the  words  "  upon  her  and  her  children  " 

was  meant  to  vest  anything  in  the  children,  but  merely  to  give 

them  a  contingent  interest  of  a  degree  and  kind  to  be  defined 

by  the   trustees  when  they  come  to  "settle  and  assure"  the 

share.    Their  interest,  whatever  it  might  be,  was  to  be  postponed 

till  their  mother  should  die,  and  was  to  attach  to  the  whole,  or 

to  two-thirds  only,  of  the  capital,  according  as  their  mother 

should  or  should  not  dispose  of  the  other  one-third  part ;  and  it 

was  left  to  the  trustees  to  say  what  interests  the  children  should 

severally  take.    By  the  settlement  as  actually  made  the  trustees 

settled  it  in  trust  for  such  of  them  as  being  sons  or  a  son  should 

attain  21  years,  or  being  daughters  or  a  daughter  should  attain 

that  age  or  marry  under  that  age,  and  if  more  than  one  in  equal 

shares.     This  leaves  the  vesting  of  any  interest  in  the  children 

contingent  on  attaining  21 ,  or  in  the  case  of  daughters  marrying 

under  21  ;  and  it  leaves  the  qv/intum  of  interest  of  each  child 

eontingent  also  on  how  many  of  them  should  reach  21  or  marry 

under  that  age. 

In  my  opinion  this  is  a  distinct  creation  or  limitation  of  an 
interest  by  the  settlement  which  did  not  exist  before.  Mr. 
Cussen  argued  that  the  words  of  the  will  which  directed  that  a 
married  daughter's  "  share  be  settled  and  assured  upon  her  and 
her  children  ....  'in  such  way  and  manner'  as  his 
trustees  ....  should  in  their  discretion  appoint  or  think 
best,"  meant  only  that  the  trustees  should  have  discretion  as  to 
the  conveyancing  method  of  carrying  out  the  testator's  own 
trusts.  The  answer,  however,  to  this  appears  to  be  that  the  will 
directs  that  the  settlement  shall  be  ''  by  deed,"  and  he  does  not 
attempt  to  even  indicate  any  exhaustive,  or  indeed  definite  trust 
of  the  share  himself,  but  simply  indicates,  as  by  way  of  in- 
structions, some  things  which  he  desires  to  be  provitled  for  in  the 
trusts  which  the  trustees  should  in  their  discretion  limit  and  create. 
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The  case  of  Oowan  v.  Oowan  (e),  decided  in  England,  shows 
that  where  in  a  somewhat  similar  case  the  Court  directed  a 
settlement  in  pursuance  of  a  testator's  desire,  the  settlement 
ordered  was  held  liable  to  stamp  duty  as  such. 

I  think  the  questions  put  by  the  special  case  should  be 
answered — (1)  Yes;  (2)  211.  U.  The  Collector  of  Imposts 
should  have  his  costs,  to  be  taxed. 

Solicitor  for  the  trustees :  0.  P.  Newman. 

Solicitor  for  the  Collector  of  Imposts :    Ouinness,  Crown 

Solicitor. 

H.  I.  c. 

ABBOTT  V.  MORRIS  and  Others. 

WiU^Lift  tenant — Licenced  premises — Licence  qf  hotel — Repcure. 

A  testator  by  his  will  directed  his  executor  to  pay  to  or  permit  his  wife  to 
receive  the  rents  and  profits  of  or  to  otherwise  enjoy  his  real  estate  for  her  life, 
with  power  to  the  executor,  with  the  consent  of  the  wife,  to  lease  the  real  estate. 
The  rents  and  profits  were  to  go  to  two  sons  of  the  testator  after  the  death  of  the 
wife,  and  upon  the  death  of  the  surviving  son  the  executor  was  directed  to  sell 
the  real  estate  and  to  pay  the  proceeds  to  the  Alfred  Hospital. 

The  testator  was  at  the  time  of  his  death  a  licensed  victualler,  and  carried  on 
such  business  at  the  hotel  on  his  real  estate,  which  consisted  of  one  block. 

After  his  death  his  widow  continued  to  carry  on  the  business  of  a  licensed 
victualler  in  the  same  premises.  Questions  having  arisen  as  to  the  administration 
of  the  estate, 

HM,  that  it  was  the  intention  of  the  testator  that  the  premises  should  be 
continued  as  licensed  premises,  and  that  the  widow  was  under  an  obligation,  so 
long  as  she  continued  in  occupation,  to  keep  up  the  license,  and  fulfil  the  require- 
ments of  the  Licensing  Act  1890,  or  else  she  should  withdraw  from  occupation, 
and  allow  the  trustee  to  lease  the  premises  as  licensed  premises. 

Held  cdeOi  that  the  trustee,  in  the  event  of  the  widow  withdrawing  from  the 
occupation  of  the  premises,  was  under  an  obligation  to  keep  up  the  premises  as  a 
going  concern,  and  to  preserve  the  licence. 

The  licence  is  attached  to  the  premises,  and  so  long  as  the  hotel  was  carried 
on  by  the  widow  it  belongs  to  her  solely,  but  upon  her  withdrawal  from  occupa- 
tion, it,  being  attached  to  the  premises,  goes  to  the  trustee,  and  ultimately  to  the 
remaindermen. 

A  tenant  for  life  of  licensed  premises  is  entitled  to  be  recouped  out  of  eorput 
for  moneys  expended  in  improvements  to  the  building  which  are  of  a  permanent 
nature,  but  ordinary  repairs  must  be  made  by  the  tenant  for  life  at  her  own 
expense. 

Originating  Summons. 

This  was  an  originating  summons  referred  to  Court  The 
plaintiff  was  1)he  executor  under  the  will  of  Richard  E.  Bancroft, 

(e)     [18S0]  17  Ch.  D.  778. 
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deceased.    The  testator,  Bancroft,  who  was  a  licensed  victualler,    HODQES,  J, 
by  his  will  directed  his  executor  to  pay  to  or  permit  his  wife,  1903 

Elizabeth  Bancroft,  "  to  receive  the  rents  and  profits  of  or  to 
otherwise  enjoy  my  real  estate  for  the  term  of  her  natural  life 
with  power  to  my  said  executor  with  the  consent  and  approval 
of  my  said  wife  during  her  lifetime  and  afterwards  at  his  sole 
discretion  to  lease  my  said  real  estate  or  any  part  thereof  for 
such  period  for  such  rent  and  upon  such  terms  as  my  said 
executor  shall  deem  advantageous."  After  the  death  of  the  wife 
the  rents  and  profits  were  to  go  in  equal  shares  to  two  sons,  and 
upon  the  death  of  the  survivor  the  executor  was  directed  to  sell 
the  real  estate,  and  to  pay  the  proceeds  to  the  Alfred  Hospital. 

The  personal  estate  was  given  to  the  widow  of  the  testator. 
The  real  estate  of  the  testator  consisted  of  a  block  of  land  at 
Sandringham,  upon  which  was  a  hotel,  in  which  the  dece€»ed 
bad  carried  on  the  business  of  a  licensed  victualler.  Part  of  the 
personal  estate  had  been  used  in  paying  the  debts  of  the 
deceased,  and  a  mortgage  had  been  raised  upon  the  real  estate 
for  certain  purposes.  The  widow  of  the  testator  carried  on  the 
business  of  a  licensed  victualler  at  the  hotel,  and  the  licence  was 
in  her  name.  The  hotel  premises  were  not  in  good  repair  at  the 
time  of  the  death  of  the  testator,  and  the  widow  had  from  time 
to  time  spent  large  sums  of  money  in  repairs  and  improvements. 
Some  of  the  repairs  were  made  in  consequence  of  written  notices 
from  the  licensing  inspector  under  the  provisions  of  the  Licena- 
ing  Act  1890.  The  widow  had  married  again,  and  was  the 
defendant,  Elizabeth  Morris.  An  originating  summons  was 
taken  out  by  the  executor  asking  a  number  of  questions  arising 
in  the  administration  of  the  estate.  The  following  questions 
were  material  to  this  report : — "  Is  the  defendant  Elizabeth 
Morris  entitled  to  be  repaid  out  of  the  estate  the  cost  of  any  of 
the  improvements,  alterations,  and  repairs  to  the  hotel  set  out  in 
the  affidavit,  and  if  yea,  a  declaration  as  to  the  principle  upon 
which  the  same  are  to  be  ascertained  ? "  "  Does  the  licence 
mentioned  in  the  affidavit  belong  to  the  defendant  Elizabeth 
Morris  solely,  or  ought  it  to  be  treated  as  annexed  to  the  hotel, 
so  as  to  pass  to  the  person  entitled  for  the  timer  being  to  the 
receipt  of  the  rents  and  profits  of  the  hotel  ? "    "  Is  the  defendant 
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Elizabeth  Morris  under  any,  and  if  yea,  what  obligation  to 
maintain  the  licence  or  to  make  any  outlay  upon  the  hotel 
required  from  time  to  time  by  the  licensing  authorities?" 
''  What  is  the  duty,  if  any,  of  the  plaintiff  as  to  the  maintenance 
of  the  licence  of  the  said  hotel,  and  as  to  any  outlay  upon  the 
hotel  required  from  time  to  time  by  the  licensing  authorities  ? " 
'  Upon  the  question  of  the  amount  to  be  allowed  to  the 
defendant  Morris  for  improvements  and  repairs  it  was  by  con- 
sent of  all  parties  agreed  that  the  sum  of  100^.  should  be  allowed 
to  her  out  of  the  capital. 

A.  H.  Davis  for  the  plaintiff  stated  the  facts. 

Vaaey  for  the  defendant  Morris — The  defendant  is  entitled 
to  be  recouped  for  all  repairs  made  to  the  hotel  premises  under 
the  requirements  of  the  Statute.  The  remainderman  is  not 
entitled  to  have  the  property  permanently  improved  at  the  sole 
expense  of  the  life  tenant. 

Moule  for  the  defendant  the  Alfred  Hospital — The  life  tenant 
takes  possession  of  the  hotel  premises  as  a  going  concern,  and 
she  is  bound  to  maintain  such  premises  as  licensed  premises  in 
accordance  with  the  requirements  of  the  Act — that  is,  while  she 
is  in  possession.  If  the  plaintiff  places  some  other  person  in 
possession,  and  pays  the  rents  to  the  life  tenant,  then  the 
plaintiff  is  under  an  obligation  to  maintain  the  licence  and  the 
licensed  premises.  The  testator  intended  that  the  premises 
should  be  kept  up  as  licensed  premises.  The  licence  is  attached 
to  the  premises,  and  is  not  part  of  the  personalty.  If  the  whole 
property  were  sold,  and  as  appears  in  the  affidavits  a  large  sum 
is  fixed  as  the  value  of  the  licence,  the  defendant  Morris  could 
not  claim  such  sum  under  the  gift  of  personalty. 

[Hodges,  J.    Certainly  she  could  not.] 

Counsel  referred  to  the  following  cases  upon  the  question  of 
the  licence: — Kdly  v.  Montague  (a);  Booth  v.  CuHia  (6); 
Anihoness  v.  Anderson  (c). 

(o)    [1892]  29  L.R.  Ir.  429.  (6)     [1869]  17  W.R.  393. 

(c)    [1888]  UV.L.R.,p.  137. 
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property  to  his  wife  for  life,  with  the  intention  that  she  should 
eontinue  to  keep  it  as  it  was  at  the  time  he  died,  and  that  she 
should  preserve  the  licensed  premises  as  a  fi^oing  concern.  Con- 
sequently the  life  tenant  is  under  an  obligation  to  observe  the 
law  with  regard  to  the  licensing  requirements ;  she  must  keep 
up  the  licence  by  applications  for  renewal  and  so  forth  as  long 
88  she  remains  directly  in  receipt  of  the  rents  and  profits.  I  say 
directly  in  receipt  of  rents  and  profits  as  distinguished  from  the 
ease  when  she  may  only  receive  the  same  through  the  trustee. 

With  regard  to  the  outlay  upon  the  premises,  I  am  of  opinion 
that  she  is  under  an  obligation  to  make  the  outlay  required  to 
keep  the  hotel  licensed,  or  else  she  is  under  an  obligation  to 
withdraw  from  occupation  herself  and  allow  the  trustee  to 
manage  it.  So  long  as  the  life  tenant  remains  the  licensee  the 
licence  belongs  to  her  solely,  but  after  her  death  or  upon  her 
giving  up  the  tenancy  of  the  hotel,  the  licence  is  indirectly 
attached  to  the  premises,  and  at  the  disposal  of  the  trustee  or 
remainderman  as  the  case  may  be. 

As  to  future  repairs,  I  do  not  know  whether  it  is  necessary 
to  determine  how  she  is  ultimately  to  be  recouped  for  outlay, 
because  so  much  depends  upon  the  nature  of  the  work  upon 
which  the  outlay  is  made.  If  it  is  work  of  a  permanent  nature, 
new  work  and  permanently  improving  the  premises,  my  opinion 
is  that  she  would  be  entitled  to  be  recouped  therefor  out  of 
capital.  If  it  were  ordinary  repairs  necessary  for  keeping  up 
the  hotel  in  the  condition  it  was  at  the  time  of  the  testator's 
death,  or  work  not  of  a  permanent  character,  she  would  have  to 
pay  for  the  same  herself. 

I  think  also  that  the  trustee  is  under  an  obligation  to  keep 
the  premises  as  a  going  concern,  and  to  take  such  steps  as  may 
be  necessary  to  prevent  the  licence  from  being  forfeited. 

I  answer  the  question  in  accordance  with  the  opinion  I  have 


Solicitors  for  plaintiff:  Abbott  &  Beckett, 
Solicitor  for  defendant  Morris :  EcUea, 

Solicitors  for  the  Alfred   Hospital :    Moule,  Hamilton  Jk 
Kiddle. 
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J  ^^^  AdmmiHraiion  and  ProbaU  Act  1890  {No.  1060),  •.  iO—Sealing  probate  in  Vidoria 

' *  — *'  Executor  and  adtninUtrator  therein  named^"  meaning  of. 

The  wordi  *'  executor  or  administrator  therein  named,"  in  aec.  40  of  Act  No. 
]#60,  include  the  person  named  in  the  probate,  although  he  is  not  named  in  the 
wUL 

An  attorney  under  power  of  an  executor,  where  such  attorney  has  obtatnod 
probate  in  another  State,  is  an  "  executor  named  therein  "  within  the  meaning  of 
sea  40. 

Application  under  sec  40  of  the  Administration  and 
Prohaie  Act  1890  on  behalf  of  the  executor  named  in  the  codicil, 
and  the  attorney  under  power  of  the  executor  named  in  the  will, 
to  both  of  whom  probate  had  been  granted  in  South  Australia 
that  the  seal  of  the  Court  should  be  affixed  to  the  probate 
granted  in  South  Australia.  The  Registrar  furnished  His  Honor 
with  the  following  written  statement  of  the  facts,  and  his  reasons, 
for  refusing  to  affix  the  seal  to  the  probate : — "  This  is  an  appli- 
cation to  seal  in  Victoria  a  probate  of  a  will  granted  in  South 
Australia  to  Ernest  William  Howard,  the  executor  named  in  the 
codicil  to  such  will,  and  to  Nathaniel  Alexander  Knox,  the 
attorney  under  power  of  Francis  Elliot  Corbet  Singleton,  the 
executor  named  in  the  will  for  the  use  and  benefit  of  the  said 
executor  Singleton  until  he  should  apply  for  and  obtain  probate 
of  such  will  and  codicil.  Under  sec.  52  of  the  AdTainistration 
and  Probate  Act  1891  of  South  Australia,  the  Supreme  Court  of 
that  State  has  power  to  grant  probate  or  administration  to  the 
attorney  of  any  person  entitled  (being  out  of  the  jurisdiction)  on 
behalf  of  such  person.  No  such  grant  as  probate  to  an  attorney 
under  power  of  an  executor  out  of  the  jurisdiction  could  be 
made  in  Victoria ;  he  would  be  entitled  to  letters  c.  t  a,  only, 
and  in  the  case  of  Buckley,  reported  in  15  V.L.R.  820,  the  Court 
decided  that  the  Foreign  Probates  Act  of  1887,  No.  928,  now 
forming  part  of  the  Administration  and  Probate  Act  1890, 
must  be  construed  as  an  Act  dealing  with  the  granting  of 
probates,  etc.,  and  that  the  word  ''  shall ''  is  directory  only. 
This  probate  is  produced  in  Victoria  for  sealing  by  one  executor 
and  the  attorney  of  the  other  to  whom  the  grant  was  made  in 
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South  Australia,  and  the  Registrar  of  Probates  has  doubts  as  to 
whether  the  attorney  of  such  executor  comes  within  the  meaning 
of  sub-sec.  1  of  sec.  40  of  the  Administration  and  Probate  Act 
1890  as  being  an  *  executor  named  therein.'  '* 

SchtUt  in  support — Sec.  40  of  the  Administration  and  Pro- 
bate  Act  1890  means  that,  where  a  Court  of  competent  jurisdic- 
tion has  thought  fit  to  grant  probate  to  any  particular  person, 
then  the  person  named  is  entitled  to  have  the  probate  sealed  in 
this  State.  This  will  was  proved  by  the  applicants  in  South 
Australia,  and  therefore  the  attorney  under  power  of  the  jEibsent 
executor  became  the  executor.  Although  he  is  not  the  executor 
named  in  the  will,  he  is  the  executor  named  in  the  probate,  and 
until  the  principal  applies  for  probate,  the  attorney  is  the 
executor.  Sec.  44  shows  that  the  meaning  of  the  words 
"named  therein"  in  sec  41  must  be  the  person  named  in  the 
probate,  and  not  the  person  named  in  the  will. 


HQD6BS,  J. 

1903 

In  re 
Pbillips. 


Hodges,  J.  In  this  case  probate  was  granted  in  South 
Australia  to  one  of  the  executors,  and  to  the  attorney  under 
power  of  the  other  executor.  Application  was.  made  in  this 
State  that  the  probate  so  granted  should  be  sealed,  but  the 
Registrar  has  felt  a  doubt  because  the  probate  was  not  granted 
to  the  executor  named  in  the  will ;  he  doubts  whether  sec.  40 
applies  under  the  circumstances  of  this  case.  That  section 
provides: — "When  probate  of  the  will  or  lettere  of  administra- 
tion to  the  estate  of  any  deceased  person  who  has  left  any  pro- 
perty whether  real  or  personal  within  Victoria  has  or  have  been 
granted  by  any  Court  of  competent  jurisdiction  in  the  United 
Kingdom  or  any  of  the  Australasian  colonies  the  executor  or 
administrator  therein  named  whether  he  be  within  the  jurisdic- 
tion of  the  Supreme  Court  of  Victoria  or  not  may  either 
personally  or  by  some  proctor  on  his  behalf  produce  the  same 
to  the  registrar  and  file  a  verified  copy  thereof  in  bis 
office.  .  .  .  When  such  documents  have  been  produced  and 
verified  copies  thereof  deposited  as  aforesaid  by  or  on  behalf  of 
such  executor  ....  such  probate  or  letters  of  administra- 
tion shall  be  sealed  with  the  seal  of  the  Supreme  Court  of 
Victoria."    The  doubt  is  as  to  whether  a  person^  who  is  an 
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attorney  under  power  of  an  executor,  and  to  whom  probate  has 
been  granted  in  South  Australia,  is  an  executor  "named 
therein  "  within  the  meaning  of  the  section.  The  only  document 
referred  to  in  that  section  is  the  probate,  and  these  words  must 
therefore  refer  to  the  person  named  in  the  probate  as  executor. 
In  South  Australia,  there  being  power  under  the  ]aw  of  that 
State  to  grant  probate  to.  an  attorney  under  power  of  an 
executor,  when  probate  is  granted  to  him  he  is  the  executor 
named  in  the  probate,  and  therefore  he  is  the  person  referred 
to  under  sec.  40  of  our  Act. 

I  think  the  seal  of  this  Court  ought  to  be  affixed  to  this 
probate. 


Proctors :  Brown  &  McCuUoch. 


w.  H.  M. 


A'BECKETT.  J.  INGRAM    &   SONS    V.    THE    INDIA    RUBBER,    GUTTA 
1902  PERCHA,  AND  TELEGRAPH  COMPANY  LIMITED. 

October 
^^*  2/^22^03  ^»  Trttde  marks— Pasnng  of—Trcuie  dewription— Different  dasMt  qf  goods  of  aame 
*      *  manufdeture  and  same  quality— Um  of  word  **  pcUent"  after   pcUent  has 
Febn^v  4.  expired  —  Misrepresentation  disentitling  to  rtli^  —  Damages  —  Injunction  — 
McUters  influencing  discretion  of  Court  to  grant— Costs, 

The  fact  that  the  existence  of  any  difference  between  two  classes  of  an  article, 
which  the  plaintiff  makes  and  sells  with  different  brands  and  at  different  prioet, 
is  doubtful,  or  that  such  difference,  if  it  exists,  is  so  trivial  as  not  to  be  generally 
appreciable,  is  no  answer  to  a  claim  for  an  injunction  to  restrain  a  defendant  who 
has  purchased  the  lower-priced  article  from  the  plaintiff  from  placing  upon  sucb 
article,  without  plaintiff's  authority,  the  stamp  or  brand  which  the  plaintiff  pats 
only  on  the  higher-priced  article. 

The  plaintiffs,  a  firm  of  manufacturers,  manufactured  and  sold  two  brands  of 
enemas  at  different  prices.  The  higher-priced  enema  was  branded  '*  Patent  No. 
1474,  Ingram  k  Sod,  London."  The  lower -priced  enema  (usually  known  as  "The 
London'')  was  issued  and  sold  either  unbranded  or  stamped  '* Patent  Seamless 
Enemas ;  London ;  Manufacture  Warranted,"  but  did  not  bear  either  the 
plaintifis'  name  or  the  number  of  the  patent.  The  defendants,  who  were 
customers  of  the  plaintiffs',  and  had  purchased  enemas  of  the  cheaper  claM, 
branded  them,  in  order  to  promote  their  sale,  with  a  stamp  containing  plaintifi' 
name,  and  similar  in  all  respects  to  the  stamp  used  by  the  plaintiflb  on  their 
higher-priced  enemas,  and  sold  them  so  branded. 

In  an  action  for  damages,  and  for  an  injunction  to  restrain  the  defendants 
from  so  doing,  it  was  proved  that  the  two  brands  of  enemas  were  in  all  respects 
practically  equal,  that  patent  No.   1474  had  long  ago  expired,  and  that  the 
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piuntifii  had  assured  the  defendants  that,  with  the  exception  of  the  brand,  the  A'fiECKETT,  J. 
bigber  and  lower-priced  were  precisely  the  same.  ~~ 

Hdd,  by  a'Bbckett,  J.,  that  the  plaintifis  were  nevertheless  entitled  to  an  

isjonction  restraining  the  defendants  from  affixing  the  stamp  or  mark  complained  Ingram  ft  Sons 
of  to  any  enemas  which  had  not  been  so  stamped  by  the  plaintiffs.  v, 

Kirker,  Greer  dEr  Co.  v.  Maynam  ([1901]  1  N.8.W.  State  Reports  (Bq.)  78)   ^        ^^" 
.^ved^Ki  followed.  J^^l  ^^"'JS. 

Qnestian  of  what  misconduct  on  the  part  of  a  plaintiff  will  disentitle  him  to  an  and 

mjimction  discussed.  Telboraph 

COKFANT 
.  LiMITKD. 

Action. 

This  w€Ls  an  action  in  which  the  plaintiff  sought  to  restrain 
ibe  defendant  from  putting  upon  enemas  manufactured  by  the 
pluotiff,  known  as  the  London  enema,  and  sold  by  the  defendant, 
a  stamp  or  brand  resembling  the  stamp  or  brand  put  by  the 
plaintiff  on  certain  other  enemas  manufactured  by  him  known 
as  No.  1474,  and  alleged  to  be  of  better  quality  than  the  London 
enema. 

The  facts,  so  far  as  material  to  the  questions  of  law  dealt 
with  in  this  report,  sufficiently  appear  from  the  judgment. 

Isactcs,  K.C.,  and  Fink  for  the  defendant — On  the  admitted 
bets  the  defendant  is  entitled  to  judgment.  The  evidence  is 
elear  that  there  is  absolutely  no  difference  in  quality  between 
the  two  classes  of  enemas — in  any  case  the  plaintiffs  are  estopped 
bom  alleging,  at  least  as  against  the  defendant,  that  any 
difference  does  exist.  Under  these  circumstances  the  Court  will 
not  grant  an  injunction.  It  cannot  be  an  actionable  wrong  to 
pass  off  one  article  as  of  the  same  kind  and  quality  as  another 
article  made  by  the  same  manufacturer,  where  those  articles  are 
in  fact  of  the  same  kind  and  quality,  and  are  made  by  the  same 
inanufacturer.  There  is  no  fraud  on  the  public,  nor  is  there  any 
baud  on  the  plaintiff.  But  even  if  under  ordinary  circumstances 
Ae  plaintiff  would  have  been  entitled  to  some  relief  his  acts 
We  disentitled  him  to  any  relief  in  this  action.  The  brand 
vhich  plaintiff  uses  is  itself  a  fraud  upon  the  public  It 
amounts  to  a  representation  that  "  Patent  No.  1474  "  still  exists 
u  such,  and  also  that  there  is  a  difference  in  quality  between 
ihoae  enemas  on  which  the  brand  is  placed  and  those  on  which 
it  is  not.  Both  of  these  representations  are  clearly  untrue : 
Kedy  on  Trade  Marks  (2nd  ed.),  pp.  401,  402. 
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Company 
Limited. 


A'BKCKKTT,  J,        Purves,  K.a,  and  Cussen  for  the  plaintiflfs— The  defenc 
1902  by  selling  the  lower-priced  article  with  this  brand  represents 

Ingram  k  Sons  wierely  that  he  is  selling  an  enema  made  by  the  plaintiff  (w 
-f-  is  true),  but  the  enema  which  the  plaintiff  so  brands  (whi< 

India  Rubbkr,  false).  If  that  be  so,  however  slight  the  actual  differe 
*  between  the  two  kinds  of  enema,  the  defendant  by  so  a( 
misleads  the  public:  Cf,  Hennesay  v.  White  (a),  where  it 
said  that  the  effect  of  the  act  of  the  defendant  in  that  case 
to  "  induce  purchasers  to  believe  that  they  were  buying 
merely  respondent's  brandy  but  their  bottled  brandy"  an 
injunction  was  granted.  See  also  Reddaway  v.  Banham  (6) 
KirkeVy  Greer  cfe  Co.  v.  Maynam  (c),  the  latter  of  which  si 
that  the  right  to  relief  does  not  depend  on  expert  eviden 
differences,  but  on  the  question  whether  the  public  prefers 
class  of  article  to  the  other.  The  mere  fact  that  a  larger 
is  obtained  for  one  class  of  article  than  for  the  other  is  the 
evidence  that  one  is  more  valuable  than  the  other.  The  u 
the  words  "Patent  No.  1474"  does  not  necessarily  imply 
the  patent  is  still  in  existence.  The  addition  of  the  nu 
of  the  patent  is  enough  to  preclude  any  such  infei 
The  case  of  Sen  Sen  Co.  v.  Britten  (d)  is  very  similar,  e: 
that  the  words  used  there  were  "  Trade  Mark."  It  was 
that  these  did  not  necessarily  mean  that  the  person  using 
had  any  registered  trade  mark,  nor  was  their  use  sufficie 
disentitle  him  to  relief  to  which  he  wa^  otherwise  ent 
EdeUten  v.  Vick  (e)  is  exactly  in  point.  In  Cochrw 
McNish  (/)  the  words  "Under  Her  Majesty's  Royal  L< 
Patent  *'  were  used  on  the  labels  attached  to  soda  water  be 
It  was  held  that  the  fact  that  there  was  in  reality  no  patei 
the  soda  water  did  not  disentitle  the  plaintiff  to  relief.  Sei 
on  this  point  Ford  v.  Foster  (g). 

On    the   question  of   costs   counsel   referred    to  Siegt 
Laurence  (h) ;  Upmann  v.  Forester  (i). 


(a)    [1869]  6  W.W.  k  a'B.  (Eq.)  216. 
(6)     [1896]  A.C.  199. 

(c)  [1901]  1  N.S.W.  SUte  Reports 

(Eq.)  73. 

(d)  [1899]  1  Gh.  69$S. 


(e)  [1853]  11  Hare  78. 

(/)  [1896]  A.C.  225. 

ig)  [1872]  L.R.  7  CU.  611. 

(A)  [1885]  11  V.L.R.  47. 

(t)  [1883J  2i  Ch.  D.  231. 
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The  following  authorities  were  also  referred  to  during  argu*  a*BECKETT,  J. 
ment: —  1902 

On  the  question  of  estoppel — Ford  v.  Foster  (k) ;  Freeman  Ingram  k  Sons 
V.  Cooke  (l) ;  Dunston  v.  Paterson  (m) ;  Oarland  v.  Jacornh  {n) ;  r^^^ 

Caimcross  v.  Lorimer  (o).  India  Rubbrr, 

On  the  other  questions  arising  in   the  case — Jamieson   v.  and 

Clark  (p);    BHndley   v.  Scott   (q);    Williams   v.   Osborne  (r);     ^^ipl^® 
Jamieson  v.  Jamieson  (s)  ;  Benedictus  v.  SuUivan  {t) ;  Morgan       I^^iTKa 
V.  McAdam  (u) ;  Huhhuck  v.  Brown  (v). 

Oitr.  adv.  tn6tt. 


a'Beckett,  J.,  read  the  following  judgment : — The  plaintiff 
in  this  action  seeks  to  restrain  the  defendant  from  putting  a 
stamp  upon  enemas  manufactured  by  the  plaintiff,  known  as  the 
London  enema,  resembling  the  stamp  which  the  plaintiff  puts 
upon  other  enemas  manufactured  by  him.  known  as  No.  1474, 
alleged  to  be  of  better  quality  than  the  London. 
The  case  is  put  thus  in  the  statement  of  claim  : — 
2.  Amongst  the  goods  so  manufactured  and  put  on  the 
oarket  by  the  plaintiff  are  enemas  of  two  qualities,  such  qualities 
being  dependent  upon  the  quality  of  the  indiarubber  used  in  the 
manufacture,  and  the  enemas  of  each  quality  are  divided  into 
three  classes,  known  respectively  as  the  polished,  the  unpolished, 
ind  the  drab ;  the  enemas  of  each  class  of  the  best  quality  are 
more  costly  than  those  in  the  corresponding  class  of  the  second 
quality.  The  enemas  of  the  best  quality  bear  the  name  and 
brood  of  the  plaintiff,  and  also  the  number  1474,  thus: — 
"Warranted  not  to  split;  Patent  No.  1474;  Ingram  &  Son, 
London,  England  "  (in  oval),  and  are  always  known  and  asked 
for  as  Ingram's  No.  1474  enema,  and  are  sold  wholesale  by  the 
plaintiff  at  638.  per  dozen,  458.  per  dozen,  and  368.  per  dozen  for 
the  respective  classes.     The  second  and  less  costly  kind  do  not 


1903 
February  4, 


(*)    [1872]  L.R.  7Ch.  611. 


{q)    [1902]  N.S.W.  L.R.  2  Eq.  49. 


{I)     [1848]  2  Ezcfa.  654. 

(»*) 

[1865]  13L.T.  (N.S.)498 

(m)  [1857]  2  C.B.  (N.S.)  495. 

(«) 

16R.P.C.  191. 

(«)    [1873]  L.R.  8  Exch.  216. 

(0 

12  R.P.C.  25. 

(0)    [1860]  3  Miicq.  827  ;  7  Jur.  N.S. 

(«) 

[1867]  36  L.  J.  Ch.  228. 

149. 

{v) 

17  R. P.O.  148. 

0>)    19R.P.C.255, 
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A'BECKKTT,  J.  bear  the  plaintiffs  name  or  brand,  or  the  No.  1474,  but  are 

1903  stamped   thus  : — "  Patent   Seamless   Enema ;    London ;    Mann- 

Inoeam~&  Sons  fac^ure  Warranted  "  (in  oval),  and  are  sold  wholesale  by  the 

rJ'  plaintiff  at  458.  per  dozen,  368.  per  dozen,  and  278.  per  dozen  for 

India  Rubbbe,  the  respective  classes. 

AND  *  3.  The  plaintiff  has  recently  discovered,  as  the  fact  is,  that 
Company^  the  defendant,  in  carrying  on  its  business  in  Melbourne,  is 
Limited.  fraudulently  and  wrongfully  passing  oft'  and  selling  as  Ingram's 
No.  1474  enema  to  persons  asking  for  Ingram's  No.  1474  enema 
the  said  second-quality  enema,  and  for  the  purpose  of  enabling 
it  so  to  do  has  procured  a  stamp  thus : — "  Warranted  not  to 
split ;  Ingram  &  Son ;  Patent  No.  1474  Enema "  (in  oval)— 
which  it  uses  for  the  purpose  of  stamping  or  printing  on  the  said 
second-quality  and  other  enemas  so  as  to  enable  it  to  so  pass  them 
off  and  sell  them  as  Ingram's  No.  1474  enemas.  Prior  to  the 
defendant's  wrongful  acts  as  aforesaid,  no  other  person  except 
the  plaintiff,  or  persons  purchasing  from  the  plaintiff  the  said 
first-quality  enemas,  sold  or  attempted  to  sell  enemas  as  Ingram's 
No.  1474. 

These  allegations  are  denied,  but  it  is  admitted  that  the 
defendant  did,  in  fact,  cause  a  stamp  to  be  made  such  as  the 
plaintiff  describes,  and  did  stamp  London  enemas  with  that 
stamp.  The  defence  is  that  the  London  enemas  are  in  all 
respects  the  same  as  those  which  are  described  by  the  plaintiff 
as  the  best,  or  No.  1474,  enemas,  except  that  they  are  differently 
stamped,  and  that  the  plaintiff  deliberately  assured  the  defendant 
that  they  were  the  same  when  the  defendant  first  began  to 
purchase  London  enemas  from  him.  The  charge  that  the 
defendant  has  been  passing  off  and  selling  the  London  enemas 
as  No.  1474  at  the  higher  price  which  the  No.  1474  could 
have  been  sold  for  has  not  been  sustained.  I  find  that  the 
defendant  has,  without  permission,  put  the  stamp  objected  to  on 
the  London  to  promote  the  sale  of  the  London,  and  to  denote  its 
qualities,  but  not  to  fraudulently  pass  it  off  as  the  No.  1474,  or 
to  obtain  the  price  from  trading  or  retail  customers  which  would 
have  been  asked  for  No.  1474.  This  stamp  so  used  is  the  same 
as  that  used  by  the  plain tifi*  for  the  No.  1474,  except  that  the 
word  "  enema  "  is  in  the  defendant's  stamp  substituted  for  the 
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words  "  London,  England,"  in  the  plaintiffs.    There  can  be  no  a'BECKBTT,  J. 
doubt  that  the  use  of  this  stamp  is  caJculated  to  lead  to  the  1903 

supposition  that  the  enema  bearing  it  is  of  the  same  kind  as  the  inoram  k  Soks 
plaintiffs  No.  1474.      Its  use  would  enable  the  enema  to  be  J'- 

passed  off  as  a  No.  1474,  and  would  cause  the  two  classes  to  be  India  Rubber, 

OUTTA     PkBCHA 

confused  with  one  another.    Supposing  that  there  were  any  real  and 

distinction  between  the  two  classes,  that  one  was  substantially  Oompamy* 
better  or  more  costly  than  the  other,  the  plaintiff  would  have  an  Limited. 
undoubted  right  to  restrain  the  defendant  from  putting  this 
stamp  upon  the  inferior  class,  and  might  sustain  real  injury, 
which  should  be  compensated  by  damages.  The  defendant 
avers  that  no  such  distinction  exists ;  that  the  London  is  just  as 
good  in  every  way  as  the  No.  1474 ;  that  the  plaintiff  imposes 
upon  the  public  by  pretending  that  one  is  better  than  the  other ; 
that  his  stamp  on  both  falsely  states  them  to  be  protected  by 
patent  when  the  patent  has  expired  ;  and  that  the  real  grievance 
of  the  plaintiff  is  that  the  defendant's  use  of  the  stamp  interferes 
with  the  imposition  which  he  practises  upon  the  public  by  pre- 
tending that  No.  1474  is  better  than  the  London.  It  also 
contends  that  the  plaintiff,  having  deliberately  assured  it  that 
the  quality  of  the  one  is  the  same  as  the  quality  of  the  other,  is 
estopped  as  against  it  from  asserting  that  any  difference  exists. 
It  is  clear  that  an  assurance  to  this  effect  was  given  by  the 
plaintiff  to  the  defendant.  After  the  patent  had  expired,  the 
plaintiff,  to  meet  increased  competition,  made  the  enema  branded 
"  The  London,"  to  be  sold  at  a  lower  rate  than  had  been  charged 
for  the  1474.  The  plaintiff  wrote  to  defendant  on  the  2nd  July, 
1895: — '*  We  beg  to  quote  you  for  seamless  enemas  precisely  the 
same  as  our  special  patent  1474,  which  enemas  we  have  produced 
in  order  to  meet  the  competition  of  other  houses.  We  are 
branding  this  enema  the  London  enema,  but  can  supply  them 
without  brands  if  required."  The  supply  of  unbranded  enemas 
was  afterwards  the  subject  of  correspondence,  and  the  plaintiff 
declined  to  execute  further  orders  for  the  defendant,  and  in  a 
letter  of  the  12th  of  August,  1896,  incidentally  wrote  of  their 
first  and  second  quality  enemas.  (His  Honor  read  the  letters  in 
question,  and  examined  the  evidence  as  to  difference  in  quality, 
concluding  thus) — The  defendant  called  before  me  experts  of 
Vol  20,  V.L.R.  M 
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various  kinds,  to  prove  in  various  ways  that  there  is 
ascertainable  difference  in  the  qualities  of  the  London  and 
No.  1474.  I  accept  their  conclusions.  They  prove  little  m 
than  what  Mr.  Ingram  had  already  admitted,  that  experts  wo 
fail  to  detect  any  difference  between  the  two. 

Coming  then  to  a  case  in  which  the  superiority  of  one  cl 
is  doubtful,  and,  if  it  exists,  is  so  slight  as  not  to  be  genen 
appreciable,  the  question  arises  as  to  whether  a  manufactt 
can  restrain  the  putting  of  a  stamp  upon  what  he  calls 
second  class,  which  stamp  he  puts  only  on  what  he  calls 
first  class,  for  which  a  higher  price  is  paid.  A  sim 
question  came  before  the  Court  in  New  South  Wales :  Kir 
Oreer  Jk  Co.  v.  Maynam  (w).  The  plaintiffs  sold  whi 
in  bulk  and  in  bottle.  They  sought  to  restrain  the  defend 
from  putting  a  label  on  bottles  in  which  he  bottled  tl 
bulk  whisky  similar  to  that  which  the  plaintiffs  used  for  tl 
bottled  whisky.  One  defence  was  that  the  defendant 
not  passing  off  the  plaintiffs  second  class  as  their  first  c 
whisky,  because  they  were  practically  identical.  Experim( 
in  Court  failed  to  distinguish  one  from  the  other.  Simp 
C.J.,  in  Eq.,  in  granting  the  injunction,  said  : — "  I  hold  t 
though  there  is  not  much  difference  between  the  two, 
whisky  bottled  by  the  plaintiffs  is  slightly  superior  to  t 
bulk  whisky  which  is  bottled  by  the  defendant.  The  matte 
however,  not  one,  in  my  opinion,  depending  on  expert  evide 
The  real  test  is  whether  the  consumers — that  is,  the  public — pr 
one  to  the  other.  As  it  is  admitted  that  the  plaintiffs  do  a  li 
trade  in  their  bottled  whisky,  and  that  this  whisky  sells  foi 
a  bottle,  and  the  whisky  bottled  by  the  defendant  sells  for  48 
a  bottle,  the  public  must  consider  the  whisky  bottled  by 
plaintiffs  worth  the  extra  money."  Here  it  appears  that  a 
the  London  was  on  the  market  the  public  continued  to  pt 
higher  price  for  No.  1474,  and  the  plaintiff  is  substanti 
interested  in  maintaining  the  distinction  thus  recognized, 
therefore  think  I  should  restrain  the  use  of  the  stamp  w 
tends  to  destroy  it.  Where  a  manufacturer  asserts  that  the 
a  difference  between  two  classes  of  his  goods,  and  gives  evid 
(to)  N.S.W.  State  BeportB,  vol.  L  (£q.),  73. 
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of  slight  differences,  his  complaint  that  a  mark  which  he  reserves  a'BEGKETT,  J. 
for  one  class  is  put  upon  the  other  should  be  entertained.     The  1003 

person  whose  unauthorized  act  may  bring  about  a  confusion  inqbam  k  Sons 
between  the  two  should  not  be  allowed  to  continue  it  because  he      .    ^^ 
asserts  and  proves  that  the  difference  between  the  two  classes  India  Rubbkb, 

GUTTA     PbROHA 

is  trivial   Its  triviality  is  a  matter  between  the  complainant  and  and 

the  persons  who  deal  with  him,  though  they  may  be  induced  to       OomSant* 
pay  a  higher  price  for  what  is  in  essentials  no  better  than  they       Lmitjcd. 
could  get  for  a  lower.      The  defendant  does  an  illegal  act  in 
confusing  or  obliterating  a  distinction  which  the  manufacturer 
wishes  to  preserve.     If  it  desires  to  enlighten  the  public  on  the 
subject,  it  must  do  so  by  other  means. 

But  the  defendant  says  that,  admitting  the  general  rule  to  be 
as  I  have  stated  it,  the  plaintiff^s  demerits  are  such  that  he  is  not 
entitled  to  relief.     The  first  ground  of  objection  is  that  the  word 
Patent,  No.  1474,  is  used  on  the  imitated  stamp  when  that  patent 
has  long  ceased  to  exist.     Misrepresentation  to  the  public  on 
such  a  subject  may  preclude  a  plaintiff  from  relief.    I  have  been 
referred  to  a  number  of  authorities  upon  this  subject.    The  effect 
of  them  appears  to  me  to  be  correctly  stated  in  Kerly  on  Trade 
Uarks  (2nd  ed.),  p.  401 : — "  The  authorities  do  not  seem  to  have 
established  any  more  definite  rule  than  that  it  is  in  each  case  a 
question  whether  or  not  the  employment  of  the  word  (patent) 
makes  a  false  and  deceptive  claim  to  a  non-existent  patent  right 
for  the  goods."     Of  course,  there  is  no  deception  where  the  word 
patent  has  been  attached  to  the  goods,  as  with  patent  leather 
boots.     That  is  not  this  case.     The  use  of  the  word  is  not  decep- 
tive where   there  was  a  patent  under  which  the  goods  were 
made,  and  the  word  is  read  as  referring  to  that  fact,  without 
implied   assertion  that  the   patent  is  still   subsisting.      What 
amounts  to  such  an  assertion,  and   what  has  been  taken   to 
negative  it,  have  been  decided  by  Judges  according  to  their  own 
views  of  the  effect  of  the  word  in  each  case,  in  relation  to  other 
words  or  facts.     No  broad  general  rule  can  be  laid  down.     It 
would  be  too  much  to  expect  that  the  word  patent,  honestly  used 
as  part  of  a  stamp  or  label  on  goods  made  under  it,  should  be 
removed  when  the  patent  had  expired.     Patents  are  known  to  be 
short-lived  by  anyone  interested   in   the  subject.     The  mere 


Digitized  by  VjOOQIC 


180  SUPREME   COURT:   VICTORIA.  [VoU 

a'BECKETT,  J.  presence  of  the  word  ought  not  to  lead  any  person  to  say  wl 
1903  he  reads  it,  "  This  patent  is  now  in  force."     The  reference  to 

Inoham~&  Sons  number  of  the  patent  in  the  present  case  would  enable  any( 
^^•^  interested  in  the  subject  to  ascertain  the  date  up  to  which  itip 

India  Rubber,  in  force.     In  Morgan  v.  McAdarri  (x),  V.C.  Wood  observes  tli 

GUTTA      Pb&CHA 

AND  *  with  reference  to  the  word  used  as  to  an  expired  pateni 
^Co^any"  "  Persons  inclined  to  act  with  scrupulous  honesty  would  U 
Limited.  Qf^^e  to  put  the  date  of  their  patent,  which  would  obviate 
difficulty."  Without  attributing  this  inclination  to  the  plain! 
I  think  the  reference  to  the  number  may  be  accepted 
negativing  an  intention  to  deceive  the  public  as  to 
continuance  of  the  patent.  I  acquit  the  plaintiff  on  t 
charge. 

Another  charge  against  the  plaintiff  is  that,  by  adverti 
nients,  circulars,  invoices,  and  labels,  he  falsely  represents  to  1 
public  that  the  "  London  '*  and  all  other  enemas  made  by  I 
according  to  Patent  No.  1474,  are  not  made  by  him,  or  are  i 
made  according  to  the  said  patent,  unless  they  are  stamped  14 
I  think  this  charge  proved.  In  the  box  in  which  the  1474 
sold,  the  following  label  is  inserted  : — "  Caution. — Unless  i 
enema  in  this  box  bears  Ingram's  name,  or  Patent  1474,  it  in  ] 
a  genuine  Ingram's  Patent  Seamless  Enema."  So  in  adverti 
ments  of  the  No.  1474 — "  Caution. — Ingram's  patents  are  I 
only  enemas  made  without  ribs.  None  genuine  unless  stam{ 
with  number  of  Patent  1474."  Misleading  statements  of  simi 
character  are  used  in  price  lists,  circulars,  and  other  forms 
advertisement.  The  plaintiff's  excuse  is — "No.  1474  is  bet 
than  any  other  enema.  We  only  tell  the  public  that  they  \ 
not  get  our  best  enema  unless  they  get  our  stamped  No.  147 
This  excuse  does  not  satisfy  me.  The  fair  interpretation  of  i 
statements  referred  to  is  that  there  is  difference  in  mode 
manufacture,  as  well  as  difference  in  quality,  between  the  ti 
The  London  is  undoubtedly  unjustly  disparaged.  If  it  were 
individual,  it  could  clearly  succeed  in  an  action  of  libel  agaii 
the  plaintiff,  and  would  be  entitled  to  heavy  damages  for  fa 
and  injurious  statements  as  to  its  character.  Then  I  have 
consider  whether  a  plaintiff  who  falsely  states  differen( 
(x)    [1867]  36  L. J.  Ch.,p.  228. 


Digitized  by  VjOOQIC 


Y.LuR.]  SUPREME  COURT:    VICTORIA*  181 

between  two  classes  of  his  goods,  and  exalts  one  at  the  expense  a'BECKETT,  J. 
of  the  other,  should  be  permitted  to  restrain  the  use  of  a  trade  1903 

mark  which  he  puts  upon  the  unduly  exalted  goods.     I  think  iNGRAiTft  Sons 
the  interests  of  trade  morality  would  not  be  advanced  by  closing  ^'^^ 

the  door   against  such    a  suitor.     The  defendant  has  infringed  India  Rubbkr, 
his  right,  and  the  deception  which  the  plaintiff  has  attempted  and 

upon  the  public  is  not  with  regard  to  the  goods  as  to  which       com^an\^ 
the   protection  is  sought;   it  relates  to  other  goods  and  their       Limited. 
relative   qualities    compared    with   those   of    the  goods  to  be 
protected. 

As  to  damages,  I  doubt  if  the  plaintiff  has  sustained  any 
from  the  defendants'  acts.  To  cover  any  which  may  have  been 
occasioned,  I  award  51.  As  to  costs,  I  have  been  referred  to 
cases  in  which  defendants  were  restrained  from  using  or 
retaining  on  their  goods  trade  marks  which,  so  far  as  they  were 
concerned,  had  been  quite  innocently  attached.  They  have 
offered  to  remove  the  marks,  and  to  consent  to  any  terms  for 
the  plaintiff's  protection,  but  have  declined  to  pay  costs.  These 
they  have  been  ordered  to  pay  in  circumstances  which  savoured 
of  hardship.  In  each  of  these  cases  the  defendant  may  be  said 
to  have  been  blameless,  but  so  was  the  plaintiff.  He  was 
exercising  his  legal  right,  and  no  misconduct  in  relation  to  it 
was  attributable  to  him.  The  position  of  the  plaintiff  here  is 
widely  different.  His  false  statements  to  the  defendant  and  to 
the  public  do  not  justify  what  the  defendant  has  done,  but 
extenuate  the  offence.  I  have  hesitated  as  to  whether,  in  view 
of  the  plaintiff's  misconduct,  the  Court  should  give  judgment  for 
the  plaintiff  on  any  terms,  but  in  deciding  to  grant  the  injunc- 
tion I  feel  that  I  can  properly  exercise  my  discretion  in  refusing 
costs.  Order  that  the  defendant,  its  agents  and  servants,  be 
restrained  from  affixing  the  stamp  in  the  statement  of  claim 
mentioned,  or  any  other  stamp  or  mark  bearing  the  figures  1474, 
to  any  enemas  which  have  not  been  stamped  by  the  plaintiff  as 
No.  1474.  That  the  defendant  deliver  up  to  the  plaintiff  any 
enemas  now  in  its  possession  bearing  an  impress  from  such 
stamp  other  than  enemas  which  the  plaintiff  has  stamped  as  No. 
1474.  That  the  defendant  deliver  up  to  the  plaintiff  the  said 
stamp.      That    the     defendant    pay    to    the    plaintiff    51,    in 
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a'BECKETT,  J.  satisfaction  of  the  damages  sought  by  the  statement  of  chdm. 
1903  That  the  parties  respectively  abide  their  own  costs  of  this  action. 

lNG»Air&  Sons  Liberty  to  apply. 

V. 

The 
Ikdia  Rubber,         Solicitors  for  plaintiffs :    Waters  <Ss  Crespin. 

^^^J^^*        Solicitors  for  defendant ;  Fink,  Beat,  Jk  Hall. 
Teubo&aph 
Company  •'•  *• 

LimTBD. 


A'BECKETT,  J.  HELIDON  SPA  WATER  CO.  v.  HAMLYN  SPA  WATER  CO. 

190?  * 

Mar^2^  26      ^^^'^^  mark^—Pauing  off  goods— Trade  name  or  deseriptum—**  Oet  vp  "  comfHon 

_      *     '  to  the  trade— Labels,  etc.,  calculated  to  deceive. 

June  10,  11,  A  person  who  commences  to  trade  in  goods  properly  bearing  the  same  or 

*^»  ^'  practically  the  same  trade  name  or  description  as  the  goods  of  another  who  has 

been  using  that  trade  name  and  description  is  under  a  special  duty  to  actively 

guard  by  the  get  up,  etc.,  of  his  goods  against  the  possibility  of  their  being 

mistaken  or  bought  for  the  goods  of  that  other. 

The  plaintiff  had  for  years  bottled  and  sold  a  mineral  water  under  the  name  of 
'^Helidon  Spa  Water."  The  defendant  commenced  to  bottle  and  sell  similar 
water  under  the  description  "  Spa  Water  from    ....     Helidon." 

Held  (reversing  the  decision  of  a'Beckett,  J.),  that,  even  assuming  that  the 
defendant  had  the  right  to  so  describe  its  water,  it  came  within  the  above  rule, 
and  was  bound  to  employ  labels,  get  up,  etc.,  so  dissimilar  that  there  would  be 
no  possibility  of  its  goods  being  mistaken  for  those  of  the  plaintiff. 

Action. 

This  was  an  action  in  which  the  Helidon  Spa  Water  Com- 
pany claimed — (a)  an  injunction  restraining  the  defendant,  the 
Hamlyn  Spa  Water  Company,  from  passing  off  mineral  water 
not  bottled,  got  up,  or  sold  by  the  plaintiff  as  or  for  that  of  the 
plaintiff,  or  from  enabling  others  to  do  so;  (6)  damages;  and 
(c)  delivery  up  by  the  defendant  of  all  circulars,  labels,  show 
cards,  cases,  bottles,  cart,  etc.,  so  got  up  as  to  enable  mineral 
wate^  not  bottled,  got  up,  or  sold  by  the  plaintiff  to  be  passed 
off  as  and  for  that  of  the  plaintiff. 

It  was  alleged  by  the  plaintiff  that  for  a  period  of  about  ten 
years  prior  to  this  action  it  had  offered  for  sale  and  sold  in 
Victoria  a  mineral  water  known  as  Helidon  Spa  Water  in  bottles 
and  cases  of  a  peculiar  and  distinctive  shape,  with  distinctive 
labels  thereon ;  that  prior  to  the  alleged  wrongful  acts  of  the 
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The  following  are  fat  nmilu  of  the  labels  of  the  pkintiff  and 
defendant  respectiyely : — 
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EXCELLENT  ALONE  OR  WITH  WINES  OR   SPIRITS 


HAMLYN'S    SPA   WATER   COMPANY, 

QORDON    PLAOB  (UTior  iyinent't  Thtaln\  MBLBOURNB. 


BRIGHT,    SPARKLING    AND    EFFERVESCENT 


Digitized  by  VjOOQIC 


V.L.R] 


SUPREME  COURT :  VICTORIA. 


183 


Heudon  Spa 
Water  Co. 

Hamlym  Spa 
Water  Co. 


defendant  no  other  person  had  sold  mineral  water  in  Victoria  a^BBOKETT,  J. 

under  the  title  of  Helidon  Spa  Water,  or  used  for  the  purpose  of  1903 

trade  bottles,  cases,  or  labels  similar  to  those  of  the  plaintiff ; 

that  the  plaintiff  had  recently  ascertained  that  the  defendant 

company  was  selling  mineral  water  not  bottled,  got  up,  or  sold 

by  the  plaintiff  as  Helidon  Spa  Water,  and  was  applying  labels 

similar  to  those  of  the  plaintiff  to  bottles  and  cases  similar  to 

those  of  the  plaintiff  containing  mineral  water,  and  by  reason 

thereof,  and  of  words  painted  on  the  defendant's  delivery  cart 

and  cases,  divers   persons  had  been  induced  to   purchase  the 

defendant's  mineral  water  as  and  for  the  mineral  water  of  the 

plaintiff.     The  defendant,  among  other  defences,  alleged  that  for 

many  years  prior  to  the  alleged  acts  complained  of  bottles,  cases, 

and  labels  similar  to  those  of  the  plaintiff  were  used  in  Victoria 

by  various  persons  and  firms  other  than  the  plaintiff  for  the 

purpose  of  trade  in  selling  mineral  water  not  the  goods  of  or 

bottled,  sold,  or  got  up  by  the  plaintiff;  that  the  bottles,, oases. 

and  labels  used  by  the  plaintiff  were  in  all  material  respects 

common  to  the  trade  in  mineral  water ;  that  the  use  of  the  word 

"Spa"  was  common  to  the  trade  in  mineral  waters ;  that  the 

word   Helidon   was  a  geographical  term    signifying    a    place 

in  Queensland,  and  the  mineral  water  sold  by  the  defendant  was 

obtained  from  defendant's  spa  or  spring  at  the  said  place ;  that 

plaintiff  had  therefore  no  exclusive  right  to  the  use  of  the  words 

"Helidon"    and    "Spa"    either    singly     or     in     combination. 

Defendant  also  denied  any  passing  off  or  anything  in  the  get 

np  of  their  bottles,  labels,  etc.,  enabling  others  to  pass  off  their 

goods  as  those  of  the  plaintiff. 

The  findings  of  fact  appear  in  the  judgments  of  A'Beckett,  J., 
and  Madden,  C.J. 


Coldham  and  Cusaea  for  the  plaintiff. 
laaaca,  K.C.,  and  Winnecke  for  the  defendant. 


a'Beckett,  J.  I  should  have  reserved  judgment  in  this  case 
but  for  the  judgment  of  the  learned  Chief  Justice  of  Queensland 
in  the  case  of  the  Hdidon  Spa  Water  Go.  v.  OampbeU 
(reported  in  vol.  x.  of  the  Queensland  Law  Journal  at  p.  1), 
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a'BECRETT,  J.  which  has  been  given  on  what  I  think  is  the  turning  point  of 
1903  this  case,  and  with  which  as  regards  that  turning  point  I  agree. 

Hklidon  Spa  ^  ^^  aware  that  in  that  case  the  right  was  asserted  more 
Water  Co.  broadly  than  it  is  here,  and  it  was  associated  with  the  assertion 
Hahltx  Spa  of  the  right  to  prevent  the  use  of  labels  alleged  to  be,  but  found 
not  to  be,  imitative,  and  that  there  are  various  matters  in  which 
the  right  asserted  in  that  case  w€ls  in  excess  of  any  right 
asserted  here  ;  but  looking  at  the  pleadings  in  this  case  the  right 
which  I  take  to  be  asserted  is  the  right  to  prevent  any  person 
saying  that  he  is  selling  Helidon  Spa  Water ;  and  that  right  is 
based  upon  the  fact,  which  I  take  to  be  a  fact,  that  the  plaintiff 
has  for  some  years  been  selling  Helidon  Spa  Water  that  comes 
from  the  Helidon  district,  and  selling  it  under  that  name,  and 
that  by  the  use  of  that  name  it  has  become  descriptive  of  the 
plaintiff's  goods,  and  has  become  associated  with  him.  But  the 
question  to  be  considered  is  whether,  although  it  has  been  so 
desciuptive,  another  person  had  no  right  to  use  it ;  whether  the 
one  follows  from  the  other,  and  that,  having  become  descriptive 
of  his  goods,  no  other  person  can  use  those  words.  That  is  the 
point,  the  kernel  of  the  judgment  to  which  I  refer.  At  p.  11 
His  Honor  says : — "  Helidon  Spa  Water  is  really  the  name 
of  a  class  of  things — that  is,  natural  mineral  waters  from 
the  district  of  Helidon — so  long  as  there  was  only  one  species 
of  that  class,"  etc.  (His  Honor  read  from  p.  1 1  of  the  report) 
And  then  in  another  part  of  the  judgment  this  occurs:— 
"  When  a  man  produces  or  invents,"  etc.  (His  Honor  read  from 
the  report.)  The  plaintiff  being  at  one  time  the  only  person 
who  sold  Helidon  Spa  Water  the  name  or  the  words  *'  Helidon 
Spa  Water,"  had  become  associated  with  his  goods,  but  that  I 
think  does  not  give  him  the  right  to  restrain  the  use  of  those 
words  if  those  words  are  properly  descriptive  of  some  natural 
product  coming  from  a  specified  locality  to  which  the  word 
"  Helidon "  refers.  No  one  pretends  that  this  is  a  fancy 
name.  It  is  a  name  which,  according  to  the  plaintiff's  own 
advertisements,  was  adopted  to  inform  the  public  of  the  place 
from  which  the  water  comes.  There  is  on  the  bottle  "  Helidon 
Spa  Water,  Natural  Springs  of  Helidon,"  and  then,  in  some  of 
his  advertisements,  he  says — "  This  is  mineral  water  which  is 
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bottled  at  the   spouting  springs  at   Helidon,    70  miles   from  a'BBCKETT,  J. 

Brisbane/'     It  is  true  that  in  his  judgment  Griffith,  C.J.,  says  1903 

be  has  not  considered  what  the  meaning  of  the   words   is  in 

another  place — '*We  must  consider   what  the  meaning  of  the 

words  is  in  Queensland  " — ^and  I  quite  accept  the  position  that 

what  we  have  to  consider  is  what  that  means  in  Victoria,  and  I 

say  that  it  means   the  same   thing  in   Victoria  as  it  does   in 

Queensland,   a   reference  to  the  place  that  the  water  comes 

from,  more  or  less  known,  the  plaintiff  doing,  I  won't  say  all 

in  his  power,  but  desiring  to  make  it  known  and  making  it 

part  of  his  advertisement  of  this  water  which  he  bottles  and 

sells,  that  it  comes  from  Helidon  and  is  Spa  water.     So  that 

in  that  respect  I  think  we  are   on   the  same  footing  here  as 

the  litigants  were  in  .Queensland,  that  the  known  reason  for  the 

name  being  given  to  it  here  is  the  same  as  it  is  in  Queensland. 

It  is  known  as  Helidon  Spa  Water,  and  it  is  also  known  that 

Helidon  is  the  name  of  a  place  in  Queensland.    It  is  as  little 

a  fancy  name  here  &s  it  is  in  Queensland.     I  need  not  repeat 

that  while  the   plaintiff  was   the  sole   producer  his  were  the 

only  goods  that  were  known  by  that  name. 

Then,  that  being  the  state  of  facts,  we  have  to  look  at  the 
character  of  the  complaint  made  by  the  statement  of  claim 
in  this  action,  and  looking  at  that  statement  of  claim  I  find 
it  to  be  an  assertion  of  the  right  to  use  this  name  as  a  kind  of 
proprietary  name — that  is,  something  which  the  plaintiff  can 
use  and  which  other  people  cannot  legitimately  use,  at  all 
events  without  taking  care  to  prevent  the  possibility  of  a 
mistake  between  what  they  sell  and  what  the  plaintiff  sells, 
treating  the  words  "Helidon  Spa  Water"  as  something  in 
which  the  plaintiff  has  a  kind  of  proprietary  right  to  say  "  That 
is  mine,  and  you  must  not  use  it,  or  you  must  only  use  it  under 
certain  conditions."  That,  I  think,  is  the  fair  interpretation  to  be 
put  upon  the  statement  of  claim.  The  plaintiffs  pleadings  are 
clear  enough  and  need  little  interpretation.  They  assert  in 
paragraph  2  that  the  plaintiff  has  been  selling  mineral  water 
known  as  Helidon  Spa  Water,  and  that  nobody  else  had  sold 
under  the  title  "  Helidon  Spa  Water,"  that  the  plaintiff  has  recently 
ascertained  that  the  defendants  are  selling  Helidon  Spa  Water 
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and  are  applying  labels  similar,  and  so  on,  and  then  he  seel 
injunction  in  general  terms,  taking  almost  any  view  that  mi 
taken  of  those  facts.  Then  he  specifies  "  the  delivery 
labels,"  and  so  on,  as  calculated  to  deceive,  and  so  on — I  as 
putting  it  in  his  exact  words.  It  comes  to  this,  passing  oi 
goods  of  the  plaintiiF  as  the  goods  of  the  defendant,  passir 
mineral  water  not  sold  by  the  plaintiff  as  the  goods  o 
plaintiff.  As  a  matter  of  fact,  looking  at  the  evidence,  i 
the  use  of  the  word  "  Helidon"  or  "  Helidon  Spa  W 
is  passing  off,  and  the  description  of  this  water  as  H^ 
Spa  Water  is  not  permissible,  I  do  not  find  anything  ^ 
can  be  said  to  be  an  attempt  to  pass  off  the  defen< 
goods  as  the  plaintiff*s  goods,  as  they  are  called.  I 
them  both  upon  these  pleadings  and  upon  the  evidem 
be  appropriating  a  natural  product  and  bottling  it, 
they  both  describe  the  natural  product  by  the  same  m 
but  the  arrangement  of  those  words  is  often  different. 
wards  "  Helidon  Spa  Water,"  as  they  stand  on  the  e: 
before  me,  are  not  to  be  found  upon  the  defendant's  bottles; 
do  occur  on  some  of  the  cases,  but,  apart  from  the  referei 
the  place  that  the  water  comes  from,  I  do  not  find  anythi; 
the  bottles,  labels,  or  get  up  of  such  an  imitative  charactei 
be  restrained  by  injunction.  Of  course,  if  the  defendant  1 
right  to  use  the  name,  the  injunction  should  go  against  hii 
I  am  assoming  for  the  present  that  the  use  of  this  is 
reason  why  I  should  grant  an  injunction  against  him.  Tl 
in  the  general  get  up  common  to  these  and  other  mineral  \ 
a  similarity  which  is  common  to  all,  as  there  is  with  many 
of  the  same  description.  There  is  a  sort  of  general  resemi 
in  champagne  or  brandy  bottles,  and  so  on,  and  in  regard  t 
particular  merchandise  I  have  had  several  specimens  befoi 
and  there  is  a  strong  family  likeness  between  them  all, 
certainly  find  that,  supposing  the  duty  laid  upon  the  defe 
because  he  used  those  wards  to  prevent  any  possibility  c 
bottle  being  mistaken  or  used  for  another — if  any  responsi 
of  that  sort  devolved  upon  him,  undoubtedly  he  has  fail 
recognize  it ;  and  I  have  no  doubt  that  be  has  profited  b 
general  similarity  of  his  goods  to  those  of  the  plaintiff,  and  I 
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aintiff  had  extensively  advertised  that  which  the  a*B*OKETT,  J. 

>nly  lately  come  to  sell.      I  have  no  doubt  he  has  ifiOS 

advantages,  and  that  he  has  not  been  desirous,  to    jafELiDON  Spa 

it,  that  there  should  be  any  startling  difference      Wiajm  C2o. 

of  his  bottles  to  inform  the  public  that  the  stuff   Bamltk  Sb4 

.     .  .  Wazbr  C2o. 

pas  not  the  property  of  the  plaintiff.     One  piece 

ed,  which  was  placed  inside  cases,  was  undoubtedly 

some  reason  or  other  it  is  not  a  specified  subject 

tnd  I  do  not  think  that  I  should  regard  this  as 

lew  of   what  is  complained   of  or   as  affecting 


I  there  has  been  no  imitation — ^no  attempt  at 
tie  resemble  the  other  bottle.  The  defendant  does 
lis  goods  in  such  a  way  as  to  cause  them  to  be 
e  plaintiffs  goods,  because  so  far  as  the  advertise- 

is  on  the  bottles  states  it  is  indicated  as  plainly 
at  it  is  the  production  of  the  Hamlyn  Spa  Water 
address  is  given;  that  the  name  given  is  Hamlyn, 

the  defendant,  I  regard  as  quite  immaterial,  and 
xplained  by  a  man  called  Haml}nFi  having  been  a 
t  used  the  water  in  this  particular  spring  for  rthe 
>fit.  The  fact  that  it  has  been  bottled  by  a 
1  altogether  from  the  plaintiff  is  clearly  appareDt 
y  notice,  label, or  placard  that  has  been  produced, 
m  they  unmistakably  describe  it  as  his  product, 
and  has  bottled  it  after  subjecting  the  natural 
ocess  which  makes  it  marketable,  so  that  in  that 
not  in  any  way  attempt  to  pass  off  his  goods  as 
e  plaintiff.  I  am  satisfied  by  the  evidence  that 
Dns,  who  get  a  general  idea  that  they  would  like 
he  plaintiff  used  to  sell,  got  what  the  defendant 
I  do  not  think  that  that  result  is  brought  about 
1  should  subject  the  defendant  to  the  interference 

view  which  I  take  of  the  case  as  presented, 
e  as  presented  I  think  there  should  be  judgment 
ant,  with  costs ;  but  I  wish  to  say,  in  order 
lot    be    misunderstood,   that   supposing   another 
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view  had  been  presented,  and  that  was  the  c&se  which 
defendant  had  to  meet,  I  think  a  different  result,  the  very  rev 
might  occur.  Supposing  it  were  alleged  that  the  plaintiff  h 
spring  in  Queensland  which  produced  water  of  certain  prope 
and  he  sold  that  as  Helidon  Spa  Water,  and  his  spring 
known  as  Helidon  Spa  and  obtained  a  wide  reputation  as  : 
and  that  water  from  it  was  largely  sold  in  Victoria  by 
name,  and  all  that  were  perfectly  true,  and  if  the  \v 
complained  of  were  that  the  defendant  had  purchased  the 
to  get  water  from  another  spring  in  the  same  district,  h 
altogether  different  character,  varying  materially  ii 
properties,  and  had  mentioned,  what  may  or  may  not  ex 
certain  superiority  of  the  plaintiff's  spring  over  the  defenc 
spring,  which  would  make  it  injurious  for  the  plaintiff's  s 
to  be  mistaken  for  the  defendant's  spring,  and  that  the  defei 
had  sold  water  from  his  spring  describing  it  as  water  fron 
plaintiff's  spring — supposing  it  had  been  put  in  that  shape 
the  Court  were  satisfied  that  the  use  of  the  name  "  He 
Spa"  was  to  describe  and  did  properly  describe  the  s] 
spring  in  which  the  plaintiff  had  a  special  right,  and  tha 
defendant  tried  to  associate  his  inferior  with  the  plaii 
superior  spring  and  did  give  his  spiing  a  name  similar  t 
plaintiffs  spring,  then  I  think  a  very  different  result  i 
occur.  But  the  case  does  not  assume  that  shape  by  any  n: 
It  says  nothing  of  where  the  plaintiffs  water  comes  froi 
where  the  defendant's  water  comes  from,  and  bases  no 
upon  the  confusion  arising  through  the  plaintiffs  waters  co 
from  one  source  and  the  defendant's  waters  coming  from  an 
source  represented  as  being  the  same.  It  does  not  claim 
rights  depending  on  the  difference  which  may  exist  betwee 
two  descriptions  of  water.  It  does  not  base  rights  upon 
It  bases  the  right  upon  the  mere  statement  that  the  defei 
is  trying  to  pass  off  his  goods,  as  they  are  called,  as  the  plaii 
goods.  It  does  not  make  such  a  case  as  I  say  might  perha 
made,  and  which  would  require  grave  consideration  before 
dealt  with  in  the  way  in  which  I  have  dealt  with  the  pr 
case.  I  deal  with  the  present  case  as  if  both  waters,  so  far  a 
Court  was  informed,  had  come  from  a  common  source,  as 
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die  Helidon  River,  and  as  if  the  plaintiff  had  called  it  "  Helidon  a'BECKBTT,  J. 
River  Water  "  first,  and  having  been  known  by  that  name  had  1003 

the  right  to  prevent  any  person  who  took  any  water  from  the 
Helidon  River  calling  his  goods  "  Helidon  River  Water."  The 
distinction  between  the  two  cases  is  perfectly  plain,  and  in  my 
view  the  pleadings  do  not  make  the  case  that  I  have  described. 
The  pleadings  make  one  case  and  not  the  other,  and  on  those 
grounds  I  give  judgment  for  the  defendant,  with  costs. 


Hblidon  Spa 
Water  Co. 
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Hamltn  Spa 
Water  Co» 


From  this  judgment  the  plaintiff  appealed. 


Cussen  (with  him  Coldham)  for  the  appellant — The  test  of 
liability  is,  "  Is  defendant  making  such  representations  that 
people  would  be  likely  to  buy  his  goods  as  and  for  the  goods  of 
the  plaintiff  ?  "  It  is  not  essential  that  he  should  have  any  actual 
intention  to  deceive. 

[Madden,  C.J.,  referred  to  Wolfe  v.  Haii  (a).] 

Oope  V.  Evana  {b)  almost  goes  the  length  of  deciding  that 
proof  of  actual  deception  is  almost  conclusive  proof  that  the 
kbel  or  other  mark  is  so  calculated  to  deceive  &s  to  call  for  the 
interference  of  the  Court,  unless  the  person  deceived  is  an 
absolute  fool. 

He  also  referred  to  Jones  v.  Hallwoiih  (c);  Saxlehnei'  v. 
ApoUinaria  Co,  (d) ;  Jamieaon  v.  Jamieaon  (c) ;  Radde  v. 
Iforman  (f);  Hoatetter  v.  Anderaon(g);  Wolfe  v.  Alaop  (A); 
Helidon  Spa  Water  Co.  v.  Campbell  (i);  Wotherapoon  v. 
Currie  (^);  Montgomery  v.  Thompaon  (I);  Kerly  on  Trade 
Marks  (2nd  ed.),  p.  249. 

(C!ounsel  were  proceeding  to  argue  in  support  of  appellant's 
exclusive  right  to  the  use  of  the  name  "  Helidon  Spa  Water," 
when  they  were  stopped.  The  Court  intimated  that,  subject  to 
what  it  might  hear  from  counsel  for  the  respondent,  it  was 
satisfied  that  there  was  such  a  similarity  as  was  calculated  to 


(a)    [1878]  4  V.L.R.  (Eq.)  125.  {g) 

{h)     [1874]  L.E.  ]8  Eq.  144.  {h) 

(e)     [18W]  14  R.P.O.,  »t  p.  234.  (t) 

(cO    [1897]  1  Gh.  89S ;  14  R.P.G.  645.  {k) 

(€)     15  R.P.C.  173.  [1) 
U)  [1S72]  L.R.  14£q.  348. 


[1870]  1  V.R.  (Eq.)  7. 
[1886]  12  V.L.R.  421  and  887. 
10  Queensland  L.  J.  1. 
[1873]  L.R.5H.L.  508. 
[1891]  A.G.  217. 
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mislead  buyers,  adding  that,  in  the  event  of  respondent's  counsel 
succeeding  in  altering  the  view  of  the  Court  as  to  that,  counsel 
for  the  appellant  wpuld  be  heard  on  the  other  question.) 

Isaacs,  KSj.  (with  him  Winnecke) — ^The  plaintiiF  is  bound  to 
show  that  the  defendant  has  done  something  actively  to  bring 
about  the  result  of  deceiving.  It  is  not  sufficient  if  he  has 
merely  done  something  which  primd  facie  he  is  entitled  to  do, 
and  that  people  happen  to  have  been  thereby  misled.  Where  a 
word  is  merely  a  descriptive  name,  A.  is  as  much  entitled  to  vise 
it  as  B.,  so  long  as  he  does  not  represent  his  goods  as  the 
plaintiff's. 

He  referred  to  Jamieson  v.  Jamieson  (m)  ;  Pursons  v. 
Gillespie  (n) ;  Reddaway  v.  Bdnham  (o) ;  Celhdar  Clothing  Co, 
v.  Maocton  (p). 

These  cases  all  show  that  before  any  exclusive  right  can  be 
acquired  to  use  of  a  geographical  or  descriptive  word  the  word 
must  not  only  have  acquired  a  meaning  which  it  did  not 
originally  have,  but  it  must  have  also  lost  its  primary  meaning. 
It  must  have  come  to  denote  only  the  goods  of  the  plaintiff. 

Be  referred  also  to  Burgess  v.  Burgess  (g);  Chivers  v. 
Chivers  (r) ;  Aerators  Co.  v.  Todd  (s) ;  Blachvdl  v.  Crabbe  (t). 

There  must  be  an  intention  to  deceive. 

[Hood,  J.  It  is  not  a  matter  of  intention.  The  question 
is  whether  it  is  calculated  to  deceive. 

Madden,  C:J.  There  is  a  special  duty  cast  on  a  person 
commencing  to  trade  in  a  similar  class  of  goods  under  the  same 
name  as  or  a  name  similar  to  that  of  a  person  already  engaged 
in  that  trade.  Such  a  person  should  be  especially  careful  to 
distinguish  his  goods.  The  law  does  not  allow  him  to  shut  his 
eyes'  to  the  fact  that  people  may  be  deceived.  The  learned 
Judge  seems  to  have  fixed  his  mind  ou  the  differences  rather 
than  on  the  resemblances  here.] 

Burgess  v.  Bv/rgess  (supra)  shows  that  where  the  manufac- 


{m)  [1896]  14  TfmM>L.K  160. 

(n)  [1888]  A.a  239. 

(0)  [1896]  A.C.  190. 

ip)  [1899]  A.C.  326. 


iq)  [185a]  22  L.  J.  Ch.  676. 

(r)  [1900]  17  B.P.G.  4fl0. 

(a)  [1902]  3  Ch.  319. 

<0  [1897],  36  L.  J.  Ch.  094. 
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tnrer  of  an.  article  sells  it  under  his  own  name,  and  the  article 
attains  great  celebrity  in  the  market  under  that  name,  the 
manufacturer  does  not  thereby  acquire  such  an  exclusive  right 
to  the  use  of  the  name  under  which  the  article  has  been  sold  as 
to  prev^it  the  use  of  it,  without  fraud,  by  another  person, 
having  the  same  name,  in  the  sale  of  a  similar  article  manufac- 
tured by  himself.     That  is  precisely  this  case. 
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Uoldham  and  Cvsaen  were  not  called  on  to  reply. 

Madden,  C.J.  delivered  the  judgment  of  the  Court 
[Madden,  C.J.,  Holrotd  and  Hood,  JJ.]  We  are  of  opinion 
that  this  appeal  should  be  allowed.  On  examining  all  the 
points  closely,  the  controversy  which  arises  on  the  matters 
sobmitted  to  us  seems  to  come  down  to  a  fairly  small 
matter.  According  to  the  authorities  cited  there  appears  to  be 
DO  doubt  at  all  that  it  is  open  to  anybody  to  describe  that  which 
is  a  natural  product  by  the  ordinary  broad  words  of  description. 
It  the  words  used  merely  describe  something  by  that  proper  and 
eommon  name,  anybody  may  so  describe  it,  and  nobody  can 
elaim  to  have  any  property  in  that  which  is  necessary  for 
muversal  convenience.  In  the  present  instance,  at  a  place  called 
Helidon,  in  Queensland,  there  are  a  number  of  natural  springs. 
There  is  no  reason  to  say  that  according  to  law  the  word  Spa  heui 
any  other  more  specific  meaning  than  that  it  describes  a  spring — 
probably  some  sort  of  mineral  spring — ^any  mineral  spring — no 
particular  kind.  Each  party  here  bottles  water  which  comes  in 
each  case  from  a  separate  spring  at  Helidon.  The  result  there- 
fore is  that,  as  each  of  them  is  entitled  to  use  the  words 
"Helidon  Spa  Water,"  the  plaintiff  could  not,  without  any 
special  circumstance,  have  had  any  right  to  appropriate  those 
words  of  description  as  applying  to  his  goods.  The  plaintiff 
began  here  many  years  in  advance  of  the  defendant  bottling  and 
selling  Helidon  Spa  Waters  under  that  name.  In  process  of  so 
selling  the  plaintiff  has  spent  a  great  deal  of  money  in  populariz- 
ing it  with  the  public  here;  and  after  he  had  succeeded  in 
so  popularizing  it  the  defendant  came  along  and  proceeded  to 
bottle  Helidon  Spa  Water  and  put  it  on  the  market  and  sell  it 
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F.C.  The  learned  Judge  finds  that  the  defendant  in  fact  succeede 

^^  obtaining  considerable  advantage  from  the  plaintiffs  adverti 

of  Helidon  Spa  Water — that  he,  the  defendant,  has  not  beei 

any  pains,  to  say  the  least,  to  inform  people  that  when  bu; 

his  water  they  are  not  buying  the  plaintiff's  largely  adverl 

and   popular   water.     His   Honor  then  goes  oi>   to  draw 

Madden,  C.J.  conclusion  that,  if  there  be  any  obligation  on  the  defendar 
make  any  discrimination  so  that  the  public  buyinoj  either  w 
know  which  they  are  buying,  the  defendant  has  certainly 
done  so.  But  His  Honor  concludes  that  the  defendant  is 
obliged  to  do  so.  His  Honor  says — "I  certainly  find 
supposing  the  duty  lay  upon  the  defendant,  because  he 
these  words,  to  prevent  any  possibility  of  one  bottle  I 
mistaken  or  used  for  the  other — if  any  responsibility  of 
sort  devolved  upon  him — undoubtedly  he  has  failed  to  recoj 
that  duty,  and  I  have  no  doubt  that  the  defendant  has  pro 
by  the  general  similarity  of  his  goods  to  those  of  the  plaintiff 
by  the  fact  that  the  plaintiff  has  exclusively  advertised  that  w 
the  defendant  has  only  lately  come  to  sell."  So  far  we  agree 
His  Honor's  decision.  But  we  think  this  also  occurs — all 
bottles  in  which  the  defendant's  water  is  bottled  are  prec 
like  the  bottles  which  are  ordinarily  in  use  by  the  plai 
They  are  bottles  which  are  in  ordinary  use  among  those 
manufacture  and  bottle  mineral  waters,  and,  therefore,  notv 
standing  their  similarity,  they  are  bottles  which  may  be  use 
another  vendor.  The  position  is,  that  each  is  selling  what 
entitled  to  sell — each  is  describing  what  he  is  selling  by  a  i 
which  it  properly  bears — by  a  name  by  which  he  is  entitle 
describe  it.  Each  encloses  the  water  in  bottles  stro 
.  resembling  one  another,  but  which  each  is  entitled  to  use. 

It  remains  then  to  consider  what  are  the  proper  limita 
of  such  use.  Any  person  who  is  entitled  to  do  so  may  use  a  t 
which  another  man  is  using,  but  if  he  does  so  he  comes 
under  the  obligation  to  be  careful  not  to  use  it  in  such  a  i&s 
as  is  calculated  to  lead  unwary  people  to  suppose  that  what 
selling  is  the  property  of  the  plaintiff,  of  the  same  kind,  an 
bottles  of  the  same  description.  In  other  words,  in  the  inte 
of  fair  trade,  a  man  who  starts  to  use  things  which  are  coii] 
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io  the  trade  must  take  the  ordinary  fair  course  of  making  sure  F.C. 

ihat  he  is  making  it  plain  to  the  public  that  he  is  not  selling  ^^ 

what  they  are  accustomed  to  get  from  the  plaintiff,  though  he  is 

selling  by  the  same  name.  Water  Go. 

These   propositions   being   so,   it   may   be   fairly   said    that    Hamlyn  Spa 

if  anybody    saw    these   bottles   for    the   first   time   he   would      Water  Ck). 

see  a   great    resemblance,   sufficient   to  induce   anybody    who    Madden,  C.J. 

got  the  plaintiffs  bottle  on   Monday  to  be  satisfied  with  the 

defendants     on     Wednesday.      The     resemblance     would     be 

calculated  to  deceive  him,  if  he  did   not  scrutinize  the  labels. 

When  one  comes  to  look  at  the  labels,  and  to  take  them  to 

pieces,    it   is   a   very   easy  thing  to   see   that   there  are   great 

differences.     But  that  is  not  the  point.      It  is  not  the  differences 

but  the  resemblances  which  are  calculated  to  delude  the  unwary. 

According  to  the  principle  of  law,  the  points  to  be  regarded  are  the 

resemblances  and  not  the  differences.     In  the  present  case  the 

water  is  in  bottles.     Both  are  called  "  Helidon  Spa  Water,"  with 

a  different  arrangement  of  the  words.     On  one  the  words  are 

■Helidon  Spa  Water,"  on  the  other   "Spa  Water"  and  "from 

Helidon."      The  learned  Judge  has  concluded  that  that  is  lawful 

enough.     Then  each  bottle  has  a  collar.     That  is  lawful  so  far 

as  the  abstract  idea  goes.     But  th^  collar  which  is  put  on  the 

defendant  s  bottles,  instead  of  being  made  broadly  dissimilar,  goes 

as  close  to  imitation  of,  or  resemblance  to,  that  on  the  plaintiff^s 

bottles  as  well  can  be.     On  the  latter  is  a  cream-coloured  collar 

and  a  seal ;  on  the  former,  a  faint  pink  collar.     At  all  events, 

the  defendant's  does  not  differ  broadly  in  hue,  as  it  would  if  it 

were  a  vivid  blue  or  red,  so  that  persons  would  not  probably 

mistake  the  collars.    No  doubt  each  is  entitled  to  put  a  collar  on 

his  bottle,    but  the  more  the  defendant  brings    his    bottle  to 

resemble   that  of    the   plaintiff  the   more   plain   becomes   the 

danger.     It  is  easy  to  use  the  collar  and  label  on  the  bottle  in 

such  a  way  that  there  can  be  no  mistake.     With  his  abstinence 

from  making   distinctions,   the   more   the   defendant   is   to  be 

suspected — the  more  danger  there  is  of  the  unwary  person  being 

mistaken.     In  the  present  case,  the  words  "  Helidon  Spa  Water, 

from  the  Natural  Springs  of  Helidon,"  are  used  in  plaintiffs 

label ;  "  Spa  Water  from  the  Natural  Springs,  Helidon,"  on  the 

Vol.  29,  V.L.R.  N 
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F.C.  defendant's.     But  supposing  a  person  having  been  supplied  with 

the  plaintiflfs  water  on  Monday,  and  being  unacquainted  with 
any  other,  asks  for  it  on  Wednesday  in  another  hotel.  If  he 
looks  at  this  (the  defendant's)  and  sees  it  is  from  Helidon, 
Queensland,  it  is  enough  for  him.  He  sees  the  bottle  with  the 
collar,  and  he  naturally  would  be  disposed  to  accept  one  as  for 
Madden,  C,J,  the  other.  If  he  had  previously  gone  further  in  investigating 
what  he  had  liked  before,  he  would  see  a  seal  or  geometrical 
figure  in  an  ovoid  figure  or  shield.  Again  he  would  find  himself 
confirmed  in  his  impression.  There,  too,  he  finds  the  words 
"  Hamlyn  Spa  Water,  Helidon  " — the  word  he  had  seen  before. 
Then,  again,  if  he  had  looked  at  this,  he  would  find  an  analysis 
giving  a  description  of  the  mineral  water.  The  analysis  and 
description  are  on  one  side  and  the  proportions  on  the  other. 
He  gets  this  and  finds  the  same  kind  of  thing  on  either 
side  of  it. 

We  think,  therefore,  that  though  it  is  easy,  upon  a  close 
examination,  and  with  the  assistance  of  counsel  and  others,  for 
one  to  see  many  great  differences,  yet  the  unwary  purchaser, 
seeing  one  on  one  day  and  the  other  the  next,  may  be  easily 
deceived  into  mistaking  one  for  the  other.  Therefore  we  think 
that  the  principle  on  which  the  learned  Judge  has  gone  is 
wrong  in  so  far  as  he  thinks  that  a  man  who  has  a  right  to  use 
a  particular  description,  which  is  common  property,  is  not  bound 
actively  to  make  it  plain  to  the  public  that  what  he  is  selling  is 
not  the  Helidon  Spa  Company's  Water.  He  is  not  bound  to 
affirmatively  advertise  that  fact  in  so  many  words,  but  he  is 
bound  to  so  build  up  his  own  description  that  it  may  not  be 
mistaken  for  the  other.  We  think  that  His  Honor  has  been 
too  rigid  in  applying  the  principle,  and  that  he  was  wrong  in 
concluding  that  although  the  defendant  was  not  bound  to  write 
on  his  bottles  "  Nota  Bene. — This  is  not  the  Helidon  Spa 
Company's  Water,"  it  is  still  open  to  him  to  make  his  labels, 
bottles,  and  make  up  generally  so  closely  resemble  those  of  the 
plaintiff  as  to  be  calculated  to  deceive  the  unwary. 

Then  there  remains  only  this  other  question  to  be  considered. 
His  Honor  has  expressed  an  opinion  which  represents  his  findings 
on  the  facts.    He  is  the  Judge  of  the  first  instance,  and,  according 
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to  principle  and  law,  a  court  of  appeal  ought  to  respect  his  find-  F.C. 

ings  of  fact.     If  those  findings  are  arrived  at  by  him  from  a  ^^ 

discrimination  between  the  witnesses  and  their  manner  of  giving 
viva  voce  evidence,  then  he  has,  in  seeing  the  witnesses  in  the 
box,  had  an  advantage  which  the  court  of  appeal  could  not  have. 
He  is  able  to  apply  those  tests  to  the  viva  voce  evidence  which 
can  only  be  applied  by  those  who  see  the  witnesses.  Therefore,  Madden,  C.J. 
when  the  Judge  below  arrives  at  his  conclusion  of  fact  in  that 
way,  a  court  of  appeal  ought  not,  according  to  the  rule  laid 
down  in  the  authorities,  to  interfere  with  that  finding.  But 
where  the  whole  matter  turns  upon  the  interpretation  of 
documents,  then  the  court  of  appeal  can  judge  as  well  as  the 
Judge  below.  If,  moreover,  the  matter  depends  on  inspection 
by  the  eyes,  this  court  is  in  as  good  a  position  as  the  Judge 
below.  This  process  of  reasoning  has  been  established  in  the 
case  of  Hecdey  v.  Bank  of  New  South  Wales  (No.  2)  (u).  Apply- 
ing that  principle  here,  there  is  nothing  in  this  case  which  need 
really  trouble  us  at  all  in  the  viva  voce  evidence.  The  whole 
loatter  is  this :  There  are  the  two  sets  of  bottles,  and  giving 
every  credit,  as  we  are  bound  to  do,  to  the  defendant's  right  to 
a<)e  things  common  to  trade,  we  can  see  that  he  has  used  them 
in  such  a  way  as  will  be  calculated  to  deceive  the  unwary. 
We  are  entitled  to  say  that,  and  seeing  it,  our  duty  then  is  to 
say  that  the  issue  which  the  plaintiff  has  put  forward  is 
established,  and  that  the  appeal  should  be  allowed,  with  costs. 
Plaintiff  is  also  entitled  to  an  injunction  as  claimed.  The 
plaintiff  is  also  entitled  to  the  costs  of  the  trial  below. 

Appeal  allowed. 

Solicitors  for  the  plaintiff  (appellant)  :  Waters  &  Crespin, 
Solicitors  for  the  defendant  (respondent) :  Corr  &  Rylah. 


J.  M. 


{u)    [1890]  24  V.L.R.  604. 
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HODGES,  J.    HOCKEY  V,  THE    MOTHER   O'   GOLD    CONSOLID^ 
1903  MINES  LIMITED ;  WEDERELL,  Claimant, 

June  19,  30. 

Conflict  of  laws— Private  IntemaiumaX  Law — Movaidea — Mortgage  execu 
of  Victoria  of  goods  in  Victoria — Lex  situs — Lex  domicilii — Gompan 
1896  {No,  1482),  s,  b^— Companies  Act  1900  {No,  1699),  s.  13. 

Gk)od8  in  Victoria  in  the  possession  of  the  defendant,  M^hich  was  a  c< 
domiciled  in  England,  were  seized  under  a  warrant  of  execution  issued  in  V 
and  were  claimed  by  W.  under  a  mortgage  by  the  defendant  company  63 
in  England  some  years  previously  and  not  registered  in  Victoria. 

Heldt  that  title  to  the  goods  was  to  be  made  according  to  the  law  of  V 
and  that  therefore  the  mortgage  by  the  defendant  company,  not  being  re^ 
in  Victoria  as  required  by  sec.  53  of  the  Companies  Act  1896  and  sec.  13 
Companies  Act  1900,  was  invalid  and  inoperative  in  Victoria,  and  gave 
title  to  the  goods. 

Order  to  Review. 

Certain  goods  and  chattels  had  been  seized  under  a  wg 
of  execution  issued  out  of  the  County  Court  at  Dunolly 
plaint  in  which  the  plaintiff  was  Albert  Hockey  an< 
defendant  was  The  Mother  o*  Gold  Consolidated  Mines  Lii 
a  company  domiciled  in  England  and  carrying  on  busin< 
Victoria.  The  goods  and  chattels  were  claimed  on  beh^ 
Thomas  Wederell,  who  weis  domiciled  and  resident  in  En| 
and  an  interpleader  summons  to  determine  their  ownership 
heard  in  the  Court  of  Petty  Sessions  at  Dunolly,  when  \i 
documents  (including  a  declaratory  judgment  of  the  Cha 
Division  of  the  High  Court  of  Justice  in  England,  made  in 
were  tendered  in  evidence  to  show  that  the  claimant  was  en 
to  a  mortgage  over  all  the  property  of  the  defendant  com 
Objections  were  taken  as  to  the  admissibility  in  evidence 
the  documents  referred  to,  and  as  to  one  of  them  the  fu 
objection  was  taken  that  it  "  purported  to  be  a  mortgage  fc 
purpose  of  securing  an  issue  of  debentures,  and  as  no  evl 
was  produced  or  tendered  of  its  having  been  registen 
Victoria  in  accordance  with  the  Companies  Acts  it  was  inva 

The  justices  found  that  the  goods  and  chattels  seized 
the  property  of  the  judgment  debtor  (the  defendant  camp 
and  ordered  the  claimant  to  pay  the  sum  of  7L  lis,  6d.  cost^ 

An    order    nisi   to   review   this   decision   was   grante( 
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I'Beckett,  J.,  upon  the  application  of  the  claimant,  upon  the  HODGES,  J. 

following  ground: — ''That  upon  the   evidence   the  goods  and  1903 

chattels  seized  were  the  property  of  the  claimant  or  subject  to  Hocket 

bis  rights."  ^ 

MoTHEB  o'  Gold 
Schutt  to  move  the  order  absolute.  Consoudatbd 

Mnrxa  Limitkd. 

Mitchell  to  show  cause. 

The  arguments  material  to  this  report  are  alone  set  out. 

Mitchell — Title  to  the  goods  is  to  be  made  according  to  the 
lex  aitua.  Of.  in  re  Maudsley,  Sons  <fe  Field  (a)  and  Union 
Bank  V.  Tuttle  (6).  Therefore  the  mortgage,  under  which  the 
claimant  seeks  to  make  title,  not  having  been  registered  in 
Victoria  as  required  by  sec.  53  of  the  Companies  Act  1896,  is 
inoperative  and  invalid  :  See  sub-sees.  (1),  (2),  and  (19).  There- 
fore also  the  declaratory  judgment,  which  proceeds  upon  the 
mortgage,  is  inoperative  in  Victoria. 

Schutt — If  the  law  of  Victoria  applies  at  all,  it  is  made  clear 
by  sec.  13  of  the  Companies  Act  1900  that  sec.  53  of  the 
Companies  Act  1890  requires  mortgages  executed  out  of 
Victoria  to  be  registered  in  Victoria.  The  question  to  be 
determined  is.  What  law  will  the  law  of  Victoria,  according 
to  the  comity  of  nations,  apply  to  determine  the  property 
in  these  movables — whether  the  lex  situs  or  the  lex  domicilii  t 
Westlake  favours  the  former  view.  Cf.  Westlake  on  Private 
International  Law  (3rd  ed.),  sees.  149,  150,  151,  152,  pp.  164, 
168,  177,  but  Story  seems  to  favour  the  latter  view,  with  this 
exception  (which  is  apparently  adopted  by  Page- Wood,  V.C., 
in  Simpson  v.  Fogo  (c) ),  that  a  State  may  by  positive  enact- 
ment make  some  special  law  to  which  the  lex  domicilii  must 
bow. 

[Hodges,  J.  The  exception  seems  to  cover  the  whole 
ground.] 

Story  seems  to  confine  it  to  a  statutory  enactment,  and  not 
to  a  rule  of  the  common  law :  See  Story  on  Conflict  of  Laws 

(a)    [1900]  I  Ch.  802,  610.  (6)    [1S89]  16  V.L.R.  258. 

{c)     [1860]  IJ.  &  Q.  18  ;  [1863]  1  H.  &  M.  195,  * 


Digitized  by  VjOOQIC 


198  SUPREMK  COUHT :   VICTOEIA.  [VoL.  29 

HODGES.  J.    (8th  ed.),  sees.  376,  380,  383-386,  390,  p.  543,  nn.  (1)  and  (a); 
1903  the  American  ease  of  Olivier  v.  Tovmea  (d) ;  and  Sill  v.  Wars- 

H^EY       ^wjA;  (e). 
^'  [Mitchell  referred  to  Liverpool  Marine  Credit  Company  v. 

Mother  o'  Gold  Hunter  (  /).] 

Minis  Limited.        In  the  report  of  that  case,  in  L.R.  3  Ch.  479,  at  pp.  482-484, 
Chelmsford,  L.C.,  upholds  Wood,  V.C.,  in  Simpaon  v.  Fogo. 

What  the  Legislature  means  by  sec.  53  of  the  Companies  Act 
1896  is  that  a  mortgage,  etc.,  if  unregistered,  is  to  be  inoperative 
and  invalid,  provided  the  Victorian  law  applies. 

Counsel  also  referred  to  Brookes  v.  Harrison  {g)  and  CockertU 

V.  Dickens  (h). 

Cur,  adv.  vult 

H.  I.  c. 

Hodges,  J.  In  this  ease  Hockey,  the  complainant,  obtained 
judgment  against  the  defendant  company,  and  a  bailiff  under 
that  judgment  seized  certain  goods  and  chattels  in  the  possession 
of  the  company.  Wederell  claimed  the  goods  under  a  mortgage 
executed  by  the  company,  which  is  a  company  domiciled  in 
England.  This  mortgage  has  not  been  registered  in  Victoria, 
and  Mr.  Mitchell  contends  that  it  is  inoperative  so  far  as  these 
goods  and  chattels  are  concerned  by  virtue  of  sec.  53  of  Act  No. 
1482.  (His  Honor  read  sec.  53.)  If  that  section  alone  be  looked 
at,  there  might  be  some  doubt  whether  it  applied  to  a 
mortgage  executed  in  England,  but,  as  was  very  properly 
pointed  out  by  Mr.  Schutt,  that  sec.  13  of  Act  No.  1699,  which 
provides  the  time  within  which  a  mortgage  executed  out  of 
Victoria  must  be  registered,  shows  that  see.  53  is  to  apply  not 
only  to  mortgages  made  in  Victoria,  but  also  to  thase  made 
abroad.  The  question  consequently  is  confined  to  whether  the 
title  to  these  goods  is  to  be  made  by  the  lex  domicilii  of  the 
company  or  by  the  lex  rei  sitae.  It  is  to  be  noted  that  I  am 
not  dealing   with   an   assignment  of  personal  chattels  of  an 

id)    [1824]  2  Martin  N.8.  92.  {g)    [1880]  6  L.B.  (Ir.)  86,  88, 332. 

(e)     [1791]  1  H.  Bl.  690.  (A)    [1840]  3  Moore  P.O.  133. 

(/)  [1867]  L.R.4Eq.62;  L.R.3Ch. 
'  479. 
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individual  as  an  entirety,  such  as  takes  place  in^the   case   of    HODGES,  J. 
death,   nor  have   I   to  deal   with   the  company's  capacity   to  1903 

assign,  as   its  ability  to   make  a  good  title   may   be  beyond        hookby 
dispute,  and  the  question  is  not  whether  it  could  have  done  so,  ^^ 

bat  whether  it  has  done  so.  Mothbb  o'  Gold 

CONSOLIDATBD 

That  depends  upon  whether  the  law  of  this  country  or  the  minks  Limitkd. 

law  of  England  Is  to  prevail.     According  to  the  law  of  England 

the  mortgage  does  not  require  to  be  registered ;   according  to 

the  law  of   this  country,  where  the   goods  are  situated,  it  is 

required  to  be  registered.     Looking  at  this  question  in  the  first 

place   apart  from  authority,  if  I  were  to  allow  the  claimant's 

title   here,  it    would    be    in    effect    giving    an   advantage    to 

foreign    companies    and    foreigners    trading    here.     It    would 

enable  foreigners  who  were  trading  here  and  foreign  companies 

trading  here  to  have  an  appearance  of  assets  when  they  had 

no  assets  at  all,  and  so  to  a  large  extent  it  would  defeat  the 

object  of  the  Legislature.     And  to  decide  in  that  way  would,  in 

my  opinion,  be  giving  benefits  to  people   simply  because  they 

were  foreigners  and  advantages  to  companies  simply  because  they 

were  foreign  corporations.     It  is  not  surprising  therefore  to  Qnd, 

notwithstanding  early  dicta  to  the  contrary  efiect,  that  the  trend 

of  modem  authority,  both  abroad — I  mean  out  of  the  British 

dominions — and  inside  British  dominions,  is  gradually  coming 

into  the  one  direction  of  paying  greater  attention  to  the  rights 

acquired   according    to   the    law    of    the    country   where    the 

goods  are  placed.     In   Westlake  on  Private  International  Law 

(3rd  ed.),  p.  1 68,  it  is  said — "  The  arguments  which  have  been 

used  in  support  of  the   maxim  rriobilia  sequuntur  personam, 

understood  as  regulating  dealings  with  movables  by  the  personal 

law  of  their  owner,  cannot  be  pronounced  satisfactory  ;  and  the 

reader  will  be  prepared  to  find  that  in  the  present  century  the 

current  of  authority,  out  of  England,  has  set  strongly  towards 

the  application  of  the  lex  situs  to   movables  as   well  as   to 

immovables  in  all  cases  except  those  of  the  so-called  universal 

assignments."     In   support  of  that  view .  he   cites   Fodix  and 

^vigny,  and  at  p.  171  says  that  the  State  courts  in  the  United 

States,  as  appears  from  their  decisions,  are  in  accordance  with 

the  views  of  Fcdix  and  Savigny,    At  p.  179   Westlake  says : — 
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HODGES,  J,  « Questions  as   to   the   transfer  or   acquisition  of   propert] 

1903  corporeal  movables,  or  of  any  less  extensive  real  rights  in  tl 

HocKBY  ^^  pledge  or  lien,  are  generally  to  be  decided  by  the  lex  sii 

The  ^®  ^®  there  dealing  with  the  English  law. 

Mother  o' Gold        So  in  Dicey  on  the  Conflict  of  Laws,  p.  535,  rule  142, 

Consolidated        .  i         r^   ,  .  •        i        •      li  .         i 

Mines  Limited,  said — "  Subject  to  the  exception  hereinafter  mentioned,  an 

rules   140   and    141,   the   assignment   of  a   movable    whei 

situate  in  accordance  with   the  law  of  the  owner's  domic 

valid."     And  at  p.  537  he  states  the   "  exception  "  :  *'  When 

law  of  the  country   where   a   movable   is   situate    {lex  m 

prescribes  a  special  form  of  transfer,  an  assignment  accordii 

the  law  of  the  owner's  domicil  {lex  domicilii)  is,  if  the  sp 

form    is     not     followed,    invalid."      The     "  exception,"    i 

accurately   state    the   law  on   the    subject,   governs    the 

before  me,  and  determines  that  in  such  a  case  an  this  it  i 

lex  situs  that  is  to  prevail.     Passing  from   the  dicta  of 

book  writers  to  modern  authority,  the  case  of  Alcock\\Smi\ 

shows  the  trend  of  English  decisions.     (His   Honor  read 

the  judgment  of  Kay,  L.J.,  at  p.  267,  from  the  passage  begir 

"  As  to  personal  chattels,"  to  the  passage  at  p.  268  ending 

the  citation  of  the  case    Williams  v.  Colonial  Bank.) 

language  again  governs  the  present  case.     It  may  be  that 

ought  to  be  some  limitation  upon  the  generality  of  the   ^ 

used,  and  that  they  should  be  applied  only  to  cases  where 

is  a  conflict  between  the  title  acquired  in  the  country  wher 

goods  are  situated  and  the  rights  of  the  person  who  has  acq 

a  title  elsewhere.     Restricting  it  to  that  extent,  it  applies  t< 

case,  as  I  am  determining  the  conflict  of  title  of  the  judg 

creditor,  who  has  caused  the  goods  to  be  seized,  and  of  a  p 

claiming   under    a   mortgage   executed   in    England.     I    ai 

opinion  that  the  order  should  be  discharged. 

Solicitors  for  the  judgment  creditor:  Moide,  Hamiltc 
Kiddle  (for  Herring,  Maryborough). 

Solicitors  for  the  claimant :  BraJiam  A  Pirani  (for  N 
Dunolly). 


(1)    [1802]  1  Ch.  288. 


W.  H.  1 
H.  I.  C. 
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STEPHENS  V.  ABRAHAMS.  MADDEN,  C.J. 

1903 
CommonwtaUh  of  Awtredia  OofuHtulum  Act,  03  df  64  Viet.,  c.  12,  m.  08,  64,  65—  ^     ^  1,  2,  3  6 

**Lcut$  imposmg  taxation'*— Commonwealth  Customs  Act  1901  (1  Ed.  VII.,  7/29! 

No.  6),  Part  Vlll.—ld.,  ss.  234,  236,  256— Commonwealth  Customs  Tariff  

Aet  1902  (2  Ed.   VII.,  No.   14),  ss.  2,  etc.— Effect   qf  incorporation  in  of 

Customs  Aet — False   entry — Genuine  invoice — Belief— Penalty — Justices  Act 

1890  {No.  1106),  ss.  141,  146— Appeal— Order  to  review— Jurisdiction  of  State 

Court. 

Sec.  55  of  the  Commonwealth  of  Australia  Constitution  Act  provides  that 
"laws  impoBing  taxation  shall  deal  only  with  the  imposition  of  taxation  and  any 
proyimon  therein  dealing  with  any  other  matter  shall  be  of  no  effect." 

Beld,  by  Maddsn,  C.J.,  that  the  words  "  laws  imposing  taxation  "  in  that 
section  mean  "laws  for  the  purpose  of  imposing  taxation  "—that  is,  laws  whose 
object  is  to  impose  a  tax,  whether  at  the  moment,  or  in  the  future,  or  conditionally 
in  the  future. 

Held  also,  that  sees.  138,  139,  140,  144,  and  148,  and,  semble,  sec.  141,  of  the 
Commonvfealih  Customs  Act  (No.  6  of  1901)  are  '*laws  imposiog  taxation  '*  within 
the  meaning  of  sec.  55  of  the  Constitution ;  that  sees.  183,  234,  236,  and  255  of 
(he  Customs  Act  aae  provisions  dealing  with  matters  other  than  the  imposition  of 
tuation ;  and  that  consequently  these  sections  and  all  other  provisions  of  the 
(hutoTns  Act  dealing  with  matters  other  than  the  imposition  of  taxation  are  void 
aad  of  no  effect. 

Hdd  further,  that,  although,  as  a  result,  sec.  248  of  the  Customs  Act,  which 
^ves  a  right  of  appeal  from  a  conviction  under  the  Act  by  a  court  of  petty 
nwons»  is  void  and  of  no  effect,  nevertheless  sees.  141  and  146  of  the  Justices  Act 
1890  (No.  1105),  inasmuch  as  they  give  the  Supreme  Court  of  Victoria  power  (on 
(he  return  of  an  order  nisi  to  review) 'to  quash  any  order  of  a  court  of  petty 
seoiona  for  want  of  jurisdiction,  or  on  the  ground  that  in  law  it  ought  not  to 
have  been  made,  apply  to  the  case  of  an  order  made  by  a  Victorian  court  of  petty 
KSBons  under  the  supposed  authority  of  sees.  234  and  245  of  the  Commonwealth 
Owstoms  Act,  and  therefore  that  such  an  order  is  reviewable  by  the  Supreme 
Court  of  Victoria. 

A  declaration  "  that  the  invoice  produced  is  the  only  invoice  ....  and 
that  the  value  of  the  goods  mentioned  therein  is  to  the  best  of  my  belief  the  fair 
and  real  market  value  of  the  goods  ....  and  that  the  price  paid  or  to  be 
pud  for  such  goods  and  stated  in  the  said  invoice  is  the  usual  and  ordinary  price 
paid  for  such  goods  "  is  an  absolute  statement  by  the  declarant  of  the  usual  and 
ndinary  price  paid  for  such  goods,  and  not  a  statement  of  the  declarant's  belief 
as  to  such  price  merely. 

Order  to  Review. 

The  defendant,  Leah  Abrahams,  was  charged  on  information 
under  sec.  234  and  236  of  the  Commonwealth  Gustoma  Act, 
1  Ed.  VII.,  No.  6,  before  the  Court  of  Petty  Sessions  at 
Melbourne,  for  that  "she,  on  the  28th  November  1901,  at 
Melbourne,   was    unlawfully   concerned   in   making    a    certain 
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MADDEN,  C.J.  declaration,  to  wit,  a  declaration  made  by  one  Yeend,  indorsed 
]903  upon  a  Customs  entry.  No.  266,  for  certain  goods  imported  into 

Stk^ns  Victoria  in  the  ship  Australia,  and  which  said  declaration  was 
on  or  about  the  said  date  produced  to  one  Templeton,  an  officer 
of  Customs,  a  statement  untrue  in  the  following  particulars— 
namely,  that  the  invoice  produced  at  the  time  of  making  the 
said  declaration  was  the  genuine  and  only  invoice  received  by 
the  said  Yeend  or  by  any  other  person  to  his  knowledge  of  all 
goods  mentioned  in  the  said  entry  and  contained  in  the  packages 
marked,  numbered,  and  described  therein,  and  that  the  value  of 
such  goods  mentioned  in  the  said  entry  and  invoice  was,  to  the 
best  of  Yeend's  belief,  the  fair  and  real  market  value  at  which 
such  goods  were  ordinarily  sold  at  the  time  of  shipment  in  the 
principal  market  or  markets  of  the  country  whence  the  same 
were  exported,  and  without  any  deduction  because  of  exporta- 
tion thereof,  or  on  account  of  any  special  consideration  other 
than  such  as  would  be  allowed  in  the  ordinary  course  of  trade  to 
any  exporter  thereof,  and  that  the  price  paid  or  to  be  paid  for 
the  goods  and  stated  in  the  said  invoice  was  the  usual  and 
ordinary  price  paid  for  such  goods  in  the  country  whence  they 
were  exported."  The  evidence  and  findings  of  the  Court  of 
Petty  Sessions,  so  far  as  material  to  this  report,  are  referred  to 
in  the  judgment  of  Madden,  C.J.,  which  forms  part  of  this 
report. .  The  defendant  was  convicted  and  fined  SOL,  with  costs. 
An  order  nisi  to  review  this  decision  was  obtained,  on  the 
grounds — 

(1.)  That  there  was  no  evidence  that  Yeend  did  not  believe 
his  statements  as  to  price  and  value. 

(2.)  That  the  declaration  of  Yeend  upon  the  true  construc- 
tion of  his  declaration  as  to  price  was  only  to  the  best  of  his 
belief. 

(3.)  (i.)  Wrongful  admission  of  evidence — namely,  (a)  Omrah 
entry,  (6)  Eley's  catalogue,  (ii.)  Wrongful  rejection  of  evidence 
— namely,  invoices  on  page  70  of  the  evidence.  (Their  nature 
is  described  in  the  judgment  of  the  Chief  Justice.) 

(4.)  That  the  Court  of  Petty  Sessions  had  no  jurisdiction  to 
hear  or  try  the  said  charge  or  information,  or  to  convict  or  make 
the  said  order  against  the  defendant. 
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be  matters  alleged  against  the  defendant  in  the  MADDBN,  c.J. 
sre  not  an  offence  against  any  Commonwealth 


6  provisions  in  any  Commonwealth  Act  purporting 
e  matters  alleged  against  defendant  an  offence,  or 
or  jurisdiction  to  the  Court  of  Petty  Sessions  to 
'mine  the  charge  in  the  information  against,  and 
nake  the  order  against  defendant,  were  and  are 
J  and  of  no  effect. 

.  (with  him  Coldham),  to  move  the  order  absolute. 

th  him  Miller),  to  show  cause,  referred  to  the 
lorities : — Kingston  v.  Oadd  (a) ;  Dawson  v. 
lens  V.  Oollin  (c) ;  Stephens  v.  Reid  (d) ;  Stephens 
) ;  Ah  Toy  v.  Mvsgrave  (/) ;  Bank  of  Toronto  v. 
oeU  V.  Apollo  Candle  Co,  Qi) ;  Knox  v.  Lee  (i) ; 
iive  Power  in  (7a72ac2a,p.260;  Quick  and  Oarran's 
^  Australian  Commonwealth,  passim ;  Cooley  on 
?,  p.  668;  Smith's  Leading  Cases  (9th  ed.),  vol.  i., 
ueen  v.  Ludlow  (k), 

,  referred  to  Fairbank  v.  United  States  {I) ;  Queen 
Lefroy,  p.  266 ;  Wollaston's  Customs  and  Marine 
Hammell  on  Customs,  p.  135 ;  Courtney  v. 
omey-Oeneral  v.  Ansted  (o);  Attomey-Oeneral 
;  Cargo  ex  Lady  Essex  (q)\  Arnold  v.  United 
artington     v.    Atto^^ey-Oeneral    («) ;     Canada 


1903 
Stephbnh 

V. 

Abba  HA  M!^. 


.KR.  417 ;  23  A.L.T.      {h)  [18S6]  10  App.  Cm.  2S2. 

(f)  12  WaU.  467. 

L.R.  634 ;  24  A.L.T.  {k)  [1898]  24  V.L.R.  93. 

il)  181  U.S.R.  233. 

.L.R.  242  ;  24  A. L.T.   (m)  [1878]  3  App.  Cas.  889,  at  p.  904. 

(n)  1  Ld.  Raym.  601  and  anon.,  tb,^ 
^L.R.82;  23A.L.T.        388. 

(0)  [1844]  12  M.  &  W.  520. 

.L.R.  763;  23A.L.T.       (p)  [1814]  1  Price  182. 

(g)  39  Fed.  Reporter  767. 
.L.R.  349  ;  10  A.L.T.      (r)  9  Crouch  104. 

{»)  [1869]  L.R.  4  H.L.  100. 
Lpp.  Caa.  676. 
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MADDEN,  C.J.  Southern  Railway  Go,  v.  Interriational  Bridge  Co.  {t) ;  Dudley 

1903  Oaa  Co.  V.  Warmington  (u) ;  Bank  of  Toronto  v.  Lamb  (v) ;  Ah 

Stephens       ^^  ^*  Muagrove  (w) ;  Regina  v.  GUbaon  (x) ;  Reg.  v.  Ludlow  (y) ; 

Abrahams      B'^'f^ter  v.  Joseph  (z) ;  Kingston  v.  GocW  (a) ;  Quici  and  Oarran 

on  the   Constitution,  p.   666;    Lejroy'%   Legislative  Powe^^  in 

Canada,  p.  266. 

The  arguments  upon  the  question  raised  by  the  4th,  5th,  and 
6th  grounds  of  the  order  nisi  were  repeated,  with  additions, 
before  the  Full  Court  in  the  subsequent  case  of  Stephens  v. 
Abrahams  (No.  2),  in  the  report  of  which  {infra)  they  are  set 
out.  The  arguments  upon  the  other  grounds  sufficiently  appear 
from  the  judgment  of  Madden,  C. J.,  herein. 

Cur.  adv.  vult. 

April 29.  Madden,  C.J.,   read  the  following  judgment: — This  is  an 

order  nisi  to  review  the  decision  of  justices  at  Melbourne  sitting 
in  petty  sessions. 

The  complainant  is  the  Collector  of  Customs  for  Victoria, 
acting  as  such  for  the  Commonwealth  Government.  He  sues  the 
defendant  to  enforce  the  penalty  imposed  by  sec.  234  of  the 
Commonwealth  Customs  Act,  1  Ed.  VII.,  No.  6,  on  the  charge  of 
having  been  unlawfully  concerned  in  making,  in  a  certain 
declaration  mentioned  in  the  information,  certain  false  state- 
ments within  the  meaning  of  the  said  sec.  234  and  sec.  236  of  the 
same  Act. 

Sec.  245  of  the  said  Commonwealth  Customs  Act  provides 
that  such  a  prosecution  as  that  in  question  here  may  be  in- 
stituted in  (amongst  others)  any  court  of  summary  jurisdiction, 
and  sec.  248  of  that  Act  gives  an  appeal  "  from ,  any  conviction 
order  for  condemnation  or  order  of  dismiasal  to  the  Court  and 
in  the  manner  provided  by  the  law  of  the  State  where  such 
conviction  or  order  is  made  for  appeals  from  convictions  or 
orders  of  dismissal." 

The  prosecution  was  instituted  in  the  State  Court  of  Petty 


(0 

[1S83]  8  App.  Cas.  723. 

{X) 

[1887]  18Q.B.D.  637. 

(«) 

[1881]  50L.J.  (M.C.)69. 

(y) 

24V.L.R.  93. 

(V) 

12  App.  Cas.  675. 

(*) 

[1903]  28  V.L.R.  683. 

{w) 

14  V.L.R.  349. 

(a) 

27V.L.R.  417. 
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Iboume  accordingly,  and  that  Court  convicted  the  MADDEN,  C.J. 
fined   her  50i.,  with   20   guineas   costs,  and  in 


lant  then  obtained  an  order  niei  to  review  that 
5  ordinary  way  under  sec.  141  of  the  Juaticea  Act 
tate  of  Victoria,  on  the  grounds  set  out  in  that 
eared  that  one  Yeend,  a  clerk  in  the  defendants 
usually  passes  the  entries  at  the  Customs  in  the 
business,  passed  an  entry  for  certain  dutiable  goods 
ia.  On  it  is  indorsed  a  form  of  declaration  which 
the  Customs  to  be  made  by  the  person  who  passes 

was  in  the  present  instance  filled  up  and  de- 
nd,  who  obtained  the  goods  to  which  it  relates 
»ms  by  its  means. 

f  the  said  Customs  Act  makes  the  defendant, 
[)le  for  the  act  of  her  agent  Yeend.  It  wfiis 
r  the  prosecution  that  the  declaration  was  false 
jts — (1)  because  the  declarant  thereby  declared 
dee  now  produced  is  the  genuine  and  only  invoice 
le,  or  by  any  other  person  to  my  knowledge,  or 
st  to  receive,  of  all  the  goods  mentioned  in  this 
itained  in  the  packages  marked,  numbered,  and 
in ; "  and  (2)  because  declarant  declared  "  that  the 
bo  be  paid  for  the  goods,  and  stated  in  the  said 

usual  and  ordinary  price  paid  for  such  goods  in 
whence  they  were  exported ; "  whereas  it  is 
e  prosecution  that  both  these  statements  were  in 


1903 
Stephens 

V. 

Abrahams. 


;wo  grounds  of  the  order  nisi  are — (1)  that  there 
ce  that  Yeend  did  not  believe  his  statements  as  to 
e ;  (2)  that  the  declaration  of  Yeend  upon  the  true 
f  his  declaration  as  to  price  was  only  to  the  best  of 

grounds  appear  to  me  to  be  unimportant,  because 

Customs  Act  provides,  in  complete  reversal  of  the 

edure  of  our  Courts,  it  is  true,  but  still  provides^ 

ry   Customs    prosecution    the    averment   of    the 

plaintifi*  contained  in  the  information  declaration 
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MADDEN,  C.J.  or  claim  shall  be  deemed  to  be  proved  in  the  absence  of  proof  to 
1903  the  contrary."    I  omit  further  words  which  are  inapplicable  in 

Stephens  ^^^^  ^*^®-  ^^^  defendant,  therefore,  has  to  get  rid  of  a 
presumption  of  law  that  the  statements  set  out  in  the  inform- 
ation here  were  untrue  in  the  particulars  therein  set  forth. 

The  two  grounds  relied  on  merely  assume  that  the  statements 
were  false  in  fact,  but  suggest  that  the  declaration  of  Teend 
complained  of  was  as  to  price  to  the  best  of  his  belief  only ;  and 
also  that  there  was  no  evidence  that  Yeend  did  not  believe  his 
statements  as  to  price  and  value.  This,  however,  is  immaterial. 
Admitting  the  fact  to  be  as  the  ground  alleges,  the  statements 
remain  false  in  fact  by  the  presumption  of  the  statute,  and  that 
is  the  offence.  Yeend's  belief  does  not  in  such  a  prosecution  as 
this  affect  the  matter.  If  he  were  prosecuted  for  perjury  in 
respect  of  these  statements  his  belief  would  be  all-important ; 
hut  in  a  Customs  prosecution  like  this  the  falsehood  in  fact  is 
the  only  thing  important.  Apparently  the  Customs  department, 
to  facilitate  business,  is  willing  to  let  the  goods  go  if  the  person 
passing  the  entry  is  willing  to  make  the  requisite  declaration  on 
belief  ;  but  this  does  not  relieve  the  person  whose  goods  they  are 
from  the  statutory  penalty  if  the  declaration  proves  to  be  in  fact 
false.  If  the  owner  cannot  immediately  supply  the  essential 
information  to  the  Customs,  which  is  required  to  be  declared  on 
the  usual  entry,  he  may  protect  himself  by  making  a  "  sight 
entry,"  as  provided  by  sees.  69,  70,  and  71  of  the  Customs 
Act  But  if  he,  or  his  agent,  makes  a  declaration  on  entry 
which  is  false  in  fact  he  is  liable  to  the  penalty  whatever  his 
belief  may  be.  But  apart  from  this,  on  the  true  construction 
of  Yeend's  declaration,  both  the  particular  statements  com- 
plained of  are  absolute,  and  not  to  his  belief  only.  The  first  one, 
as  to  "the  invoice  produced  being  the  genuine  and  only  invoice," 
etc.,  is  obviously  so.  It  was  contended,  however,  that  the  other 
one,  '*  that  the  price  paid  or  to  be  paid,"  etc.,  was  but  a  con- 
tinuation of  the  statement  '*  that  the  value  of  such  goods,  etc. 
was  to  the  best  of  my  belief  the  fair  and  real  market  value,''  etc., 
and  so  was  made  on  belief  only  also.  I  do  not  think  this  is 
correct.  It  will  be  observed  that  each  particular  declaration  is 
preceded — the  first  one  by  the  word  "that,"  and  each  succeeding 
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one  by  the  words  "  and  that."    These  words  are  nearly  obliterated  MADDEN,  C.  J. 
in  one  place,  but,  looking  at  the  similar  declaration  on  another  1903 

exhibit  the  remnant  of  the  words  are  "  and  at  the/'  and  I  am       Stephkns 
satisfied  these  are  fragments  of  the  words  "  and  that  the." 

Then  the  statement  as  to  'price  is  preceded  by  the  words 
"  and  that  the,"  and  this  as  a  matter  of  English  constitutes  the 
statement  a  new  one,  and  not  a  part  only  of  the  earlier  state- 
ment. This  being  so,  it  is  an  absolute  statement  and  is  not  made 
"  on  belief  only." 

The  magistrates  have  found  that  both  the  statements  as  to 
the  "  invoice  "  and  as  to  the  "  price "  were  false  in  fact,  and 
therefore  these  grounds  would  not  be  maintained  even  if  belief 
were  any  answer,  which  I  do  not  think  it  is.  The  invoice 
tendered  with  the  entry  was  what  the  defendant  called  a  "house 
to  house  "  invoice — that  is,  one  which  her  agent  in  London  had 
himself  compounded  from  the  original  invoices  received  from 
manufacturers  of  the  goods.  The  defendant  had  these  original 
invoices,  or  some  of  them,  as  well  as  the  invoice  tendered,  but  she 
maintained  that  they  did  not  differ  in  any  substantial  way  from 
the  statement  of  them  in  the  *' house  to  house"  invoice.  Po^haps 
this  was  so,  and  from  the  documents  themselves  it  seems  to  be 
so,  but  nevertheless  the  Customs  were  entitled  to  see  them  for 
itself,  and  it  was  untrue  to  assert  that  the  "  house  to  house " 
invoice  was  "  the  genuine  and  only  invoice." 

As  to  the  declaration  ''  that  the  price  stated  in  the  invoice 
was  the  usual  and  ordinary  price  paid  for  such  goods  in  the 
country  whence  they  were  exported,"  there  was  ample  evidence 
of  several  expert  witnesses  before  the  magistrates  that  this 
statement  could  not  be  true. 

The  third  ground  of  the  order  nisi  is  that  (1)  the  magistrates 
wrongly  admitted  evidence,  viz. — (a)  the  "  Omrah  entry ; "  (6) 
Eley  8  catalogue.  The  "  Omrah  entry  "  was  one  which  Yeend 
had  made  ten  days  before  he  made  the  one  on  which  the  charge 
was  founded.  It  was  tendered  as  evidence  that  it  related  to, 
amongst  others,  exactly  similar  goods  to  those  to  which  the 
** Australia  entry"  referred — viz.,  bicycle  handle  bars — and 
that  the  price  of  those  was  stated  by  Yeend,  on  18th 
November    1901,  to  be  2s.  3d.,  while  on  28th  November  1901 
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MADDEN,  C.J.  he  stated  the  price  to  be  1«.  8(i.,  and  so  it  was  contended 
1903  knew  well  the  falsehood  of  the  statement  that  the  price  vi 

U.  8d. 

In  tendering  the  "  Omrah  entry  "  and  its  invoice  t 
prosecution  undertook  to  prove  that  the  goods  in  it  w< 
identical  in  character  with  those  in  the  Australia  invoi 
but  this  was  not  done.  I  think  it  was  legally  admissible,  1 
cause  it  was  made  by  Yeend,  and  on  a  similar  occasion  to  tl 
on  which  he  made  the  entry  the  subject-matter  of  the  pres( 
prosecution,  and  tendered  the  Omrah  invoice  in  relation 
what  appeared  to  be  similar  goods  ;  but  its  value  as 
weight  as  evidence  became  nothing  when  the  prosecution  fai 
to  show  that  the  goods  were  in  fact  similar  in  both  entrie^s. 

In  the  view  that  I  have  taken  Yeend's  knowledge  that 
price  in  either  case  was  false  was  immaterial ;   but  if  the  go 
were  shown  to  have  been  identical  in  character  the  earlier  en 
of  the  Omrah  goods  might  have  been  some  evidence  that 
price  declared  by  Yeend  was  in  fact  false,  an  issue  which 
statutory  presumption  under  sec.  255  already  established,  un 
and  until  the  defendant  disproved  it.     I  cannot  therefore 
that   any   harm   could   have   been   possibly   occasioned    to 
defendant  by  this  Omrah  entry  being  received.     This  clasi 
prosecution  is   unlike  any  other,   as   I   have   said,    because 
presumes    the   case   established   against   the   accused    until 
disproves  it,  and  no  atom  of  direct   evidence   can  carry  t 
presumption  further. 

The  next  evidence  objected  to  as  wrongly  received  is 
Eley  8  catalogue.  This  was  clearly  properly  received  in 
opinion.  Defendant's  counsel  was  examining  a  witness  for 
defendant,  one  Alfred  Abrahams,  as  to  the  usual  price  of  ceri 
cartridges  manufactured  by  Eley,  and  the  witness  »aid  t 
"  the  list  catalogue  was  50«.,"  as  far  as  he  remembered.  The  " 
catalogue  "  of  Eley  was  then  put  in  in  cross-examination  to  si 
that  the  price  was  not  508.,  but  578.  6(2. 

This  was  material,  both  as  tending  to  show  the  true  pric 
the  goods  in  question,  being  goods  the  subject  of  the  charge. 
also  as  contradicting  the  witness  Abrahams  by  his  own  c: 
authority. 
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The   second  part   of  ground   3   of  the   order  nisi  is   that  MADDEN,  C.J. 
evidence  was  wrongly  rejected.      This  relates  to  a  bundle  of  1903 

entries  other  than  to  those  as  to  goods  ex  Om/rah  and  AuBtralia.  Stephens 
They  were  stated  by  counsel  to  the  Court  to  show  that  before 
tie  entry  the  subject  of  the  present  prosecution  was  passed  by 
Teend  as  to  the  goods  ex  Aibstralia,  he  had  passed  entries 
relating  to  similar  goods  at  the  same  or  at  less  prices  than 
shown  in  the  Omrah  entry.  These  were  first  tendered 
to  show  that  Customs  officers  had  accepted  those  entries 
without  objection  or  complaint.  They  were  objected  to  in 
this  aspect  and  were  rejected  by  the  Court,  and  quite  properly, 
I  think.  They  could  not  be  relevant  in  that  view.  Later 
on  counsel  tendered  them  again  for  the  purpose  of  rebutting  the 
inference  which  the  prosecution  proposed  to  draw  from  the 
fact  that  goods  whose  price  was  stated  in  the  Omrah  invoice 
and  entry  to  be  2«.  3d.  were  entered  ex  Australia  as  at  the 
price  la,  8(2.  In  my  opinion  the  documents  thus  tendered  were 
evidence  legally  admissible.  The  shorthand  notes  of  the  pro- 
ceedings are  very  obscure  as  to  what  ensued.  The  magistrate 
presiding  replied,  "  I  think  that  is  fair,*'  and  nothing  was  said  in 
opposition,  and  it  does  not  appear  what  was  then  done.  The 
handle  was  not  in  fact  marked  as  an  exhibit. 

I  cannot  see  how  I  can  conclude,  in  view  of  all  this,  that  the 
Court  rejected  this  evidence  wrongfully.  It  is  clear  it  did  reject 
it  properly  at  first,  but  on  the  later  application  the  president 
acquiesced  as  to  its  admissibility,  and  it  looks  as  if  the  clerk  then 
omitted  to  mark  the  documents,  or  that  counsel  forgot  to  hand 
them  to  be  marked.  The  Court  was  willing,  so  far  as  I  can 
gather,  to  receive  them,  and  cannot  be  said,  therefore,  to  have 
rejected  them  on  this  second  and  proper  offer  of  them.  Counsel 
should  see  that  documents  accepted  by  the  Court  are  duly 
marked,  or,  if  documents  so  tendered  are  rejected,  should  see  that 
the  rejection  is  distinctly  noted. 

I  do  not  think,  therefore,  that  grounds  1,  2,  or  3  of  the  order 
nisi  have  been  sustained. 

A  very  much  larger  and  more  important  question  is  raised  by 
the  4th,  5th,  and  6th  grounds.  These  in  effect  propound  respect- 
ively the  same  point — viz.,  that  the  Customa  Act,  under  which 
Vol »,  V.L.R.  0 
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MADDEN,  C.J.  the  prosecution  was  laid,  is,  so  far  as  it  is  applicable  to  andn 
1903  on  for  that  purpose,  invalid. 

Stephens  Certain   sections   of   the    ComTYionwealth   Go7istitution 

.      ^-  become  in  relation  to  this  question  of  the  highest  imports 

and  it  has  been  argued  before  me,  more  especially,  that 
words  "  laws  imposing  taxation,"  which  occur  in  sec.  55  of 
Act,  have  no  special  constitutional  significance  there,  but 
merely  words  which  convey,  in  the  ordinary  general  sense,  ' 
Act  of  making  forthwith  subject  to  taxation,"  as  they  woul 
in  any  other  enactment ;  and  that  the  words  are  not  intends 
be  generically  descriptive  of  a  constitutional  class  of  laws 
has,  therefore,  become  necessary,  and  in  any  case  it  niigli 
desirable  to  examine  closely  the  history,  the  reason,  the  pur 
and  the  construction  of  the  set  of  sections  of  the  Constitv 
Act,  of  which  sec.  55  is  one,  in  order  to  get  the  sidelight  t 
meaning  which  that  course  will  afford. 

The  Commonwealth  of  Australia  Constitution  Act,  63  < 
Vict,  ch.  12,  by  sees.  53,  54,  and  55,  adjusts  the  relative  po 
and  obligations  of  the  Senate  and  of  the  House  of  Repress 
tives  respectively  as  to  money  bills,  and  they  manifestly  aii 
an  exact  statutory  definition  and  enforcement  of  these  reh 
powers  and  obligations. 

The  well-known  constitutional  principle  that  money 
could  neither  be  originated  nor  altered  by  the  House  of  Lon 
England,  nor  by  the  Upper  House  of  any  of  the  Austn 
colonies,  is  provided  for  by  these  sections,  so  far  as  the 
Houses  of  the  Commonwealth  Parliament  are  concerned,  aoc 
obvious  attempt  has  been  made  to  prevent  insidious  trespj 
on  the  constitutional  organic  rights  and  powers  of  one  Hous 
the  other  House,  or  by  external  popular  pressure  applied  ot 
wise  than  by  constitutional  means. 

The  attempt  in  the  several  Constitutions  of  the  se\ 
•Australian  colonies  was,  also,  in  this  respect,  to  reproduc 
nearly  as  possible  the  Imperial  British  Constitution.  But  ui 
that  unwritten  constitution  each  House  is,  admittedly,  judg 
its  own  privileges  and  of  the  extent  to  which  it  will  insisi 
them  ;  and  this  fact  imports  into  the  Parliamentary  system, 
its  effective  operation,  an  elasticity  which  has  been  though 
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great  value,  and  which  at  the  same  time  has  made  it  impossible,  MADDEN,  C.J. 
so  long  as  it  was  fully  continued,  to  completely  express  that  1903 

Constitution  as  such  on  paper.  The  Constitutions  of  the  several  Stbphens 
colonies,  therefore,  in  general  declaratory  language,  expressed  the  .  ^' 
co-relation  of  the  two  Houses  in  respect  of  money  bills,  so  far  as 
the  constitutional  principle  could  be  expressed,  though  there  are 
some  important  differences  in  the  extent  to  which  it  is  expressed. 
The  New  South  Wales,  the  South  Australian,  the  Tasmanian, 
and  the  Queensland  Acts  affirm  the  exclusive  right  of  origination 
in  the  Lower  House  only,  while  those  of  Victoria  and  Western 
Australia  affirm  both  the  exclusive  right  of  origination  in  the 
Lower  House  and  also  expressly  exclude  the  Upper  House  from 
the  right  of  amendment.  All  the  Constitutions  left  each  HoUse 
respectively  to  be  the  exclusive  judge  of  its  own  privileges,  as  is 
the  case  in  the  Imperial  Parliament.  The  Legislature  of  the 
several  colonies,  acting  under  authority  to  define  the  privileges 
of  each  House  by  Act  of  Parliament,  though  the  authority  differs 
in  some  instances,  did  define  them  in  each  case,  practically  to 
the  same  effect,  by  adopting  in  respect  of  each  House  "the 
privileges,  etc.,  which  at  the  time  of  the  passing  of  the  Constitu- 
tion Act  of  the  particular  colony,  were  held,  enjoyed,  and 
exercised  by  the  Commons  House  of  Parliament  of  Great  Britain 
and  Ireland,  so  far  as  the  same  are  not  inconsistent  with  the 
Constitution  Act,  whether  such  privileges,  etc.,  were  held, 
possessed,  or  enjoyed  by  custom,  statute,  or  otherwise."  The 
Victorian  example  of  this  authority  and  procedure  is  sec.  35  of 
the  Constitution  ilc^,and  sees.  1  and  2  of  the  Act  20  Vict.,  No.  1, 
whose  provisions  are  now  embodied  in  the  Constitution  Act 
Amendment  Act  1890,  sees.  10  and  11. 

To  get  rid  of  great  inconvenience  which  arose  from  the 
restrictions  on  the  House  of  Lords  from  the  constitutional  prohi- 
bition against  its  imposing  any  penalty  or  authorizing  the  taking 
of  any  fee  in  any  bill,  the  House  of  Commons  in  1831  (see  86 
C.J.  477),  and  more  definitely  in  1849  (see  104  C.J.  23),  altered  its 
niles  80  as  to  permit  the  Lords,  in  specified  instances,  to  impose 
penalties  or  authorize  fees  in  any  bill,  and  any  proposal  or 
Amendment  by  the  Lords,  within  the  limits  of  this  con- 
cession, has  ever  since  been  regarded  by  both    Houses   as  no 
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MADDEN,  C.J.  infringement   of    the   rights   of    the    Commons   in   respect 
money  bills. 

The  same  rule  has,  on  the  same  authority  and  prac 
always  prevailed  between  the  two  Houses  of  the  .several  Pai 
ments  of  the  several  colonies  of  Australia  and  of  Tasmania. 

It  is  matter  of  well-known  history  that  in  some  of  the  Pai 
ments  of  some  of  the  colonies,  before  federation,  disputes  a 
between  the  two  Houses  as  to  the  application  in  fact  of 
admitted  constitutional  principle,  and  conflicts  occurred  in  wl 
one  House  endeavoured  to  force  its  will  on  the  other,  either 
"  tacking  "  some  measure,  obnoxious  to  the  other  House,  to 
annual  Appropriation  Bill,  or  by  including  in  one  bill  some 
or  appropriation  of  which  the  Upper  House  approved,  and  w 
the  people  vehemently  approved,  together  with  some  other 
or  appropriation,  of  which  the  Upper  House  did  not  appi 
and  was  unwilling  to  «w5cept,  and  thereby  placing  that  Hous 
the  awkward  position  of  defeating  its  own  desire,  and  disappc 
ing  the  popular  hope,  or  else  consenting  to  that  of  which  it 
not  by  any  means  approve. 

With  these  principles  and  the  remembrance  of  the  f 
before  them,  the  framers  of  the  Commonwealth  Constitution 
have  evidently  set  themselves  the  task  to  accurately  set  f< 
the  true  relative  essentials  of  the  constitutional  principle  a 
money  bills  between  the  two  houses,  and  to  conclusi 
terminate  the  possibility  or  the  temptation  for  either  hous 
trespass,  with  any  pretence  of  justification,  on  the  privilege 
the  other.  They  have  done  this  by,  in  eflfect,  stating  y 
categorical  exactness  the  co-relative  constitutional  privilege 
the  Houses  in  regard  to  the  origination  or  amendment 
"  proposed  "  laws  appropriating  revenue  or  money,  or  impo 
taxation,  and  as  to  the  amendment  by  the  Senate  of 
"  proposed  "  law  so  as  to  increase  any  proposed  charge  or  bui 
on  the  people.  The  Act  still  leaves  these  co-relative  rights 
duties  constitutional  rights  and  duties,  enforceable  by  const 
tional  sanctions  only,  as  heretofore.  But  when  any  "  propos 
law  imposing  taxation  shall  have  become  a  "  law "  impo: 
taxation,  it  must  be  such  a  law  as  shall  comply  with  the  en 
ments  of  sec.  55  ;   and,  so  far  as  it  shall  not  so  comply,  i 
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to  be  void.     Thus,  what  was  formerly  a  constitutional  privilege,  MADDEN,  C.J. 
enforceable  by  constitutional  sanction  only,  is  in  this  respect  and  1903 

to  this   extent  made  now  a  co-relative  legal  right  and  duty,       Stephens 
enforceable  by  legal  sanction.     Hence  a  breach  of  the  constitu- 
tional privilege,  in  the  case  of  proposed  laws  imposing  taxation, 
is  made  hopeless  of  success,  and,  if  persisted  in,  its  result   is 
made  void,  and  is  required  to  be  disregarded  by  the  Courts. 

It  may  be  permitted  to  me  to  say  that  the  Parliamentary 
perennial  difficulty  of  the  past  has  been,  so  far  as  I  can  see, 
solved  in  a  masterly  and  practically  effective  way ;  the  conditions 
which  were  desired  by  the  constitutional  principle  have  been 
perpetuated,  while  those  which  were  mischievous  or  embarrassing 
to  it  have  been  finally  excluded,  and  all  in  language  which  is 
concise  in  expression  and  precise  to  its  purpose. 

Thus,  while  expressing  the  exception  conceded  by  the  House 
of  Commons  in  1831,  and  in  1849,  but  extended  somewhat 
possibly  as  to  the  appropriation  of  penalties  and  fines,  sec.  53 
states  consecutively  and  clearly  the  constitutional  incapacities 
of  the  Senate  in  respect  of  money  bills,  both  as  to  their 
origination  and  their  amendment,  and  then  proceeds  to  give  to 
the  Senate  certain  definite  new  authorities,  and  concludes  with  a 
declaration  of  the  equal  powers  of  both  Houses  in  all  other 
respects. 

Then  sec.  54  expressly  forbids  any  attempt  by  the  House  of 
Representatives  to  use  the  annual  Appropriation  Bill  for  the 
purpose  of  "  a  tack." 

Then  we  reach  sec.  55,  which  is  the  enactment  upon  which 
the  present  case  turns.  To  fully  observe  the  effect  of  this 
section  it  seems  to  me  convenient  to  read  its  second  clause  first. 
This,  for  the  obvious  purpose  of  insuring  that  any  proposed  law 
imposing  taxation  shall  be  considered  in  each  House  on  its  own 
mere  merits,  unaffected  by  any  embarrassment  caused  by  joining 
a  tax  which  is  approved  with  one  which  is  disapproved,  enacts 
that  laws  imposing  taxation  shall  deal  with  one  subject  of 
taxation  only;  and  that  even  laws  imposing  duties  of  customs 
And  duties  of  excise,  which  are  more  akin  than  are  other 
taxes,  must  nevertheless  be  embodied  in  separate  and  distinct 
laws, 
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It  being  thus  provided  that  every  tax  Act  shall  conti 
but  one  subject  of  taxation,  the  earlier  part  of  sec.  55  a 
provides  that  "  laws  imposing  taxation  shall  deal  only  with  t 
imposition  of  taKation  and  any  provision  therein  dealing  w: 
any  other  matter  shall  be  of  no  effect." 

So  that  the  section  in  its  simplest  terms  provides  "  one  I 
one  tax,  and  the  imposition  of  that  tax  only;  all  else  is  void." 

Those  last  words  of  the  first  clause  of  sec.  55  are  revo 
tionary,  because  formerly,  as  has  been  said,  each  House  of  Pari 
ment  was  the  judge  of  its  own  privileges — i.e.,  had  the  rig 
without  effective  question,  to  resolve  that  a  given  bill,  or  a 
part  of  it,  was  a  breach  of  its  privileges,  and  to  insist  on  tl 
opinion.  This  might,  and  did,  lead  to  the  rejection  of  measui 
and  to  deadlocks  between  the  two  Houses  by  reason  of  si 
rejection ;  but  sometimes,  not  often,  perhaps,  one  House  yiel( 
its  opinion  and  the  questioned  measure  passed  ;  and  then,  e^ 
though  it  involved  the  plainest  breach  of  the  constitutional  ri| 
of  one  House  or  other,  it  became  unquestionable  law,  and  had 
be  enforced  as  such.  Having  regard  to  sec.  55»  however,  i 
Houses  are  no  longer,  as  to  laws  imposing  taxation,  the  judges 
these  privileges  in  the  sense  referred  to.  Parliament  is  specitica 
forbidden  to  insert  in  such  an  Act  anything  but  just  enaetme 
imposing  the  tax  ;  if  it  introduces  anything  further  such  furtl 
matter  is  to  be  of  no  effect.  Neither  House,  nor  both  of  th( 
can  any  longer  waive  anything  in  this  respect,  and  the  Courts 
considering  any  law  imposing  taxation  have  the  duty  to  tr 
any  such  constitutionally  extraneous  matter  as  void. 

For  its  Parliamentary  constitutional  purpose,  this  comple 
in  a  very  valuable  way  the  declaration  and  adjustment  of  i 
co-relative  rights  and  duties  of  each  House,  because  it  tal 
away  from  either  any  temptation  to  misuse  the  other,  either 
embarrassing  it  tactically,  or  by  forcing  its  hand  by  any  popu 
demonstration. 

On  the  other  hand,  it  jeopardizes  the  effectiveness  of  any  I 
to  which  it  applies  by  its  comprehensive  and  distinct  negation, 

The  question  then,  on  the  point  relied  on  here,  comes  to  this 
Is  the  Ccmviomuealth  Customs  Act,  No.  6,  "  a  law  iraposi 
taxation,"  within  the  meaning  of  the  Commonwealth  Constii 
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55  ?    If  it  be,  then  everything  in  it  which  deals  MADDEN,  C.J. 
but  the  imposition  of  taxation  is  void  and  of  no  1903 


sd  upon  me  that,  in  interpreting  Uhese  Acts,  the 
to  place  a  generous  and  sympathetic  interpreta- 
1.  So  far  as  the  Constitution  Act,  which  is  the 
the  Commonwealth's  existence,  is  concerned,  that 
reasonable  limits,  proper  and  desirable.  But  if  I 
ous  to,  and  to  sympathize  with,  the  Customs  Act 
ind  disregarding  the  Constitution  Act,  I  am  in  a 
e.  If  a  man  is  threatened  with  apoplexy,  which 
altogether,  and  a  dose  of  castor  oil  will  save  him, 
fs  him  functional  discomfort  and  inconvenience, 

0  hesitate  to  administer  the  unpalatable  dose  as 
ay  of  being  considerate  to  and  sympathetic  with 
e  to  save  his  life  is  much  more  important  than  to 
onvenience  him.  This  enactment  in  sec.  55  is 
Iculated  to  effect  a  great  and  far-reaching  const!- 
e,  and  in  any  conflict  between  it  and  any  Act 
Jed  in  disregard  of  it,  every  reasonable  interpre- 
111  support  it  should,  I  think,  be  made,  however 
t  as  to  any  other  Act,  which  may  easily  and 
ided  or  replaced. 

^xstoms  Act  then  impose  taxation  ?  To  me  it 
>me  of  its  provisions  do  so  undoubtedly  if  the 
ng  and  effect  of  their  language  be  the  criterion, 
nactment  which  has  the  effect  of  reversing  the 
iciple  of  law  that  in  interpreting  a  taxing  act  the 
r  shall  be. free  of  the  tax  unless  the  Act  clearly 
to  him,  and  shall  be  chargeable  with  the  lesser 
[lever  it  remains  equivocal  in  the  Act  whether  a 
amount  is  imposed  on  him.     This  rule  has  often 

1  in  this  Court,  and  it  is  very  plainly  stated  by 
Fartington  v.  The  Attorn ey-Genercd,  etc,  (c)  The 
ting  authority  for  insisting  that  where  the  tariff 
ul  whether  the  particular  goods  are  liable  to  or 
they  shall  be  held  liable  to  duty,  or  that  when 
:)  [1869]  L.R.  4  E.  &  Jr.  App.  100,  at  122. 
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MADDEN,  C.J.  the  tariff  leaves  it  doubtful  whether  the  given  goods  are 
1903  liable  to  a  higher  or  to  a  lower  duty  they  shall  be  held  lit 

the  higher  duty,  is  this  sec.  138.  This  is  in  effect  an  enac 
which  provides'  that  wherever,  according  to  the  commoi 
a  mans  goods  would  be  free,  they  shall  be  taxed,  an< 
wherever,  if  the  common  law  were  left  to  operate,  they 
be  liable  to  a  lower  duty,  they  shall  be  subjected  by  this 
to  a  higher  one.  That  is  surely  an  "  imposition  of  duty.' 
declared  in  the  abstract,  no  doubt,  but  it  is  an  impositioD 
tax  pro  re  nata.  It  connotes  that  in  the  tariff  there  shal 
least  an  incomplete  taxation,  and  it  provides  a  remc 
making  the  taxation  apply  where  otherwise  it  would  not 
and  by  making  equivocal  liability  the  worst  that  can  be  ; 
the  taxpayer. 

Suppose  a  clause  of  a  penal  Act  provided  that,  if 
other   Act  or   Acts   two   different   penalties   «hould    be 
applicable  to  any  offence,  the  higher  one  should  be  thai 
imposed,  could  it  be  contended  that  this  Act  did  not  imp( 
penalty,  although  another  or  other  Acts  also  imposed  ' 
penalties. 

Then  sec.  139  seems  to  me  to  be  necessarily  a  pr 
imposing  a  tax.  The  first  thing  which  the  Minister  has 
under  its  provisions  is  to  assure  himself  that,  while  the  ta 
taxed  one  commodity,  it  has  not  taxed  another  one  whii 
serve  the  same  purpose  as  the  taxed  one,  or  any  similar  p 
and  having  so  informed  himself  he  may  by  proclamation 
Gazette  direct  that  such  theretofore  untaxed  commodity  a 
charged  with  the  duty  chargeable  on  the  commodity  ta 
the  tariff,  and  it  shall  be  charged  accordingly.  Assumij 
some  fraudulent  substitution  of  a  commodity,  whic 
practically  the  same  as  the  commodity  taxed  by  the  tariff 
be  provided  against  without  the  provision  amounting 
"  imposition  of  taxation  "  this  section  goes  far  beyond  tha 
tariff  imposes,  for  instance,  a  duty  on  sugar.  From  coa 
form  of  saccharine  is  now  extracted  which  is  of  intense 
ness.  This  saccharine  may  be,  and  is  in  fact,  used  as  a  sul 
for  sugar  for  many  purposes,  though  it  is  not  sugar,  a 
sweetening  purposes  it  is  equal  to  a  bulk  of  sugar  much  , 
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than  its  own.     Saccharine  is  not  dutiable,  so  far  as  I  can  find  by  MADDEN,  C.  J. 

the  tariff;    but  the  Minister  could  under  sec.  139  proclaim  it  1903 

dutiable,  and  this  section  enacts  that  then  it  is  to  be  charged  with       Stepmns 

the  duty  chargeable  on  sugar.  «  v- 

•^  "  °  •  Abrahams. 

Again,  kerosene  is  dutiable  under  the  tariff  as  an  illurainant. 

Badium  has  been  recently  asserted  by  some  scientists  to  be  as 

powerful  an  illuminant  as  sunlight.     It  is  a  rare  mineral,  and 

doubtless  a  costly  one,  and  not  immediately  likely  to  banish 

existing   illuminatory   afflictions,   but   one   would   make   much 

sacrifice  to  be   rid   of  kerosene   to  begin    with   if  one  could 

substitute  something  as  clean,  as  odourless,  as  uniformly  effective 

and  as  comfortable  as  sunlight,  and  radium  may  come  sooner 

than  we  think.     Any  way,  it  serves  to  immediately  illustrate  the 

position,  if  nothing  else.     The  Legislature  never  dreamt  of  such 

an  illuminant,  and  the  tariff  does  not  refer  to  any  such  in  any 

way,  but  if  it  were  introduced  to  Australia  the  Minister  could 

proclaim  it  dutiable  as  a  substitute  for  kerosene. 

Similarly,  carbide  of  calcium,  which  by  the  mere  addition  of 
water  produces  a  valuable  illuminating  gas,  could  be  subjected 
to  the  tax  on  kerosene,  though  the  tariff  leaves  it,  I  believe, 
free. 

And  in  the  rapid  progress  of  science  commodities  of  which 
the  Legislature  never  heard,  or  thought  of  taxing,  may  be 
applied  to  similar  purposes  to  those  to  which  certain  dutiable 
goods  are  now  applied,  and  the  provisions  of  this  section,  and 
those  provisions  only,  will  make  them  taxable.  It  may  be  very 
desirable,  of  course,  that  this  should  be  so,  to  prevent  the  sources 
of  public  revenue  being  made  unproductive ;  but  the  point  is 
that  many  goods  not  dutiable  at  all  as  yet  may  be  made  dutiable 
by  the  force  of  sec.  139,  and  by  no  other  existing  law,  and  there- 
fore it  cannot  be  said  that  sec.  139  is  not  a  law  which  imposes 
taxation.  Sec.  139  is  not  at  all  a  new  legislative  expedient  to 
make  Customs  duties  effective  and  continuously  revenue  pro- 
ducing, but  generally  in  other  Acts,  in  America  at  all  events,  its 
analogue  has  required  some  substantial  resemblance  of  the  com- 
modity which  is  not  taxed  by  the  tariff  to  that  one  which  is,  as 
well  as  the  fact  that  the  former  serves  a  similar  purpose  to  the 
latter ;  but  in  this  section  nothing  of  that  sort  is  provided,  but 
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MADDEN,  C.J.  it  enacts  that  wherever  in  the  opinion  of  the  Minister  any  go 
1903  are  a  substitute  for,  or  are  intended  to  be  or  can  be  used  as  si 

substitute,  or  for  any  purpose  for  which  dutiable  goods  can 
used,  or  for  any  similar  purpose,  the  Minister  may  proclaim  tl 
dutiable  to  the  same  duty  as  is  attached  by  tlie  tariff  to 
goods  which  they  are  said  to  be  a  substitute  for,  or  wh 
purpose  they  may  serve.  This  is  surely  imposing  a  tax  on  tli 
goods. 

Sec.  140  also  gives  to  the  Minister  a  right  to  charge  duty 
any  part  of  a  commodity  when  the   tariff  has  made  only 
whole  dutiable. 

Of  sec.  141  I  am  not  very  sure,  but  I  think  it  too  d 
impose  a  tax,  if  for  no  other  reason  than  because  in  many  a 
it»  provisions  would  subject  to  duty  goods  which  at  the  comi] 
law  would  escape  because  it  would  be  doubtful  that  the  ta 
applied  to  them.  I  mean  the  description  of  the  dutiable  go 
in  the  tariff  might  be  too  remote  to  include  the  essence  or  f 
paration — i.e.,  if  beef  were  the  subject  of  duty  in  the  tai 
bovril  might  at  common  law  well  be  held  not  to  be  "  beef," 
sec.  141  would  make  it  liable  all  the  same  to  the  duty  on  beef 
a  proportion  to  be  ascertained. 

Sec.  144,  too,  is,  I  think,  an  imposition  of  taxation  on 
same  principle  as  is  sec.  140. 

Sec.  148  is  a  remarkable  section,  because  it  not  only  impc 
the  tariff  duty  which  is  applicable  to  such  classes  of  goods, 
goods  which  are  "  found  derelict  flotsam  jetsam  or  lagan  or  Ian( 
saved  or  coming  ashore  from  any  wreck,'*  if  those  goods  w 
goods  intended  for  Australia  and  the  ship  which  brought  th 
were  wrecked  ;  or  if  the  goods  were  either  fraudulently  floal 
ashore  or  moored  near  the  shore  instead  of  bringing  them  ii 
port  and  discharging  them  in  the  usual  way,  and  for  the  purpi 
of  evading  duty ;  but  it  imposes  that  duty  on  goods  wast 
ashore  from  a  ship  which  was  bound  for  some  other  couiil 
than  'Australia,  but  was  wrecked  on  the  Australian  shore. 
the  former  case  it  might  be  said  sec.  5  of  the  Tariff  Act  impoi 
the  scheduled  duties  on  all  goods  "imported  into  Australia,"  a 
sees.  58  and  64  of  the  Gtistoms  Act  evidently  contemplate  tli 
importation  shall  mean  brought  to  a  regular  port  of  dischaige 


Digitized  by  VjOOQIC 


SUPREME  COURT;   VICTORIA. 


219 


1903 

Stephens 

r. 
Abrahams. 


reported  for  importation,  and  that,  therefore,  sec  MADDEN,  C.J. 
tends  that  definition  of   "  importation."     But  in 

sec.  148  clearly  imposes  duties,  charged  by  the 

classes  of  goods  as  are  by  misfortune  washed 
;h  the  tariff  never  intended  that  goods  which  were 
)  be  imported  into  Australia  should  be  so  charged. 
m  is  authorized  clearly,  I  think,  not  for  the 
ning  "  imported"  as  used  in  the  Tarif  Act,  but  in 
goods  which  get  into  consumption  in  fact,  though 
d  in  any  sense.  As  a  means  of  extending  the 
perhaps,  desirable,  but  I  think  it  is  effected  by  the 
which  sec.  148  gives  to  impose  it,  and  that  makes 
imposing  taxation. 

s  included  in  this  section  have  been  the  subject  of 
)n,  and  it  appears  that  they  were  never  liable  to 
J  Customs  law  which  prevailed  up  to  the  year  13 
when  in  England  it  was  decided  in  Shepherd  v. 
bat  goods  flotsam — i.e.,  floating  about  as  from  a 
kot  dutiable.  The  same  was  affirmed  later,  in  1699, 
Jourtney  v.  Boxver  (e)  ;  and  in  1698  by  Lord  Holt 
ous  case,  reported  at  1  Lord  Raymond  388.  A 
sh  Acts,  all  of  which  are  enumerated  and  repealed 
iting  Act,  9  &  10  Vict.,  c.  99,  expressly  preserved 
[)  to  that  date ;  and  the  first  time  that  these  things 
>le,  so  far  as  I  can  discover,  was  by  sec.  76  of  the 
L6  &  17  Vict.,  c.  107,  which  is  an  enactment  which 
ntended  to  tax  what  had  not  theretofore  been 
wrhose  language  distinctly  did  it.  Sec.  148  varies 
of  this  section  a  little,  but  it  must  be  taken,  I 
Australia  what  that  section  had  done  in  England — 

on  a  class  of  goods  which  otherwise  would  have 
i  any. 

^ariff  Act,  sec.  5,  provides  that  the  duties  which 
ill  be  on  "  all  dutiable  goods  under  the  schedule 

Australia,"  etc.  This  means,  I  think,  brought 
t  to  which  the  vessel  or  other  vehicle  containing 
ned  and  duly  reported  and  discharged  there,  and 
159.  (f)     1  Lord  Raymond  501. 
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MADDEN,  C.J.  that  seems  to  have  been  the  view  taken  in  Attomey-Geyieral 
Ansted  (/),  and  indeed  it  was  so  defined  in  the  Act  3  & 
William  IV.,  c.  52,  sec.  125,  therein  referred  to.  Then,  if  ( 
excludes  mere  fraudulent  devices  to  evade  that  detinition,  \ 
148  of  the  Customs  Act  is  a  very  comprehensive  extensioc 
sec.  5  of  the  Tariff  Act,  and  makes  duty  payable  on  go 
which  never  were  *'  imported  "  within  the  meaning  of  the  Ta 
Act,  sec.  5,  "as  if  imported  in  the  ordinary  course."  1 
language  admits  that  those  goods  will  not  have  been  *'  importi 
as  the  Tariff  Act  intends,  but  shall  be  treated  "  as  if  impoi 
in  the  ordinary  way.*'  This  is  clearly  in  my  opinion  a  disti 
and  independent  imposition  of  taxation  on  such  goods  as 
148  covers. 

These  several  sections  are  nearly  all  well  known  in  Cnsti 
Acts,  though  some  of  them  are  made  more  sweeping  than  in 
other  Act  of  which  I  have  knowledge.  Their  purpose  is 
prevent  evasion  by  fraud,  ingenuity,  or  good  luck,  and  to  en5 
that  the  Customs  estimate  of  revenue  shall  not  be  made 
dwindle  by  these  causes.  Still  they  are  enactments  impos 
duties  on  subject-matters  not  at  the  moment  known,  but  U) 
afterwards  ascertained. 

Having  then  concluded  that  all  the  sections  examined,  at 
events,  appear,  so  far  as  their  language  is  concerned,  to 
statutory  impositions  of  taxation,  I  have  now  to  deal  ^ 
certain  arguments  submitted  for  the  complainant.  It  was  < 
tended  that  these  sections  were  really  interpretation  seetioni 
give  greater  amplitude  to  the  meaning  of  the  provisions  of 
Tariff  Act  They  do  not,  however,  affect  to  be  such,  and  i 
plain  that,  though  some  of  the  operations  of  some  of  tl 
Customs  Act  sections  might  be  not  inconsistent  with  that  vi 
their  operation  for  the  most  part  is  not  to  extend  the  meat 
of  the  TaHff  Act  provisions  themselves,  but  to  enable 
Minister,  on  the  ascertainment  of  certain  conditions,  to  m 
goods  dutiable  which  are  not  so  dutiable  under  the  tariff; 
in  other  cases  to  impose  duties  in  respect  of  goods  not  touc 
by  the  tariff  at  all,  and  which  are  in  some  cases  inconsisi 
with  the  tariff  provisions. 

(/)     [1844]  12  M.  k  W.  520. 
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vas  contended  that  the  Customs  Act  was  an  enact-  MADDEN,  c.j. 


jonditional  on  a  Tariff  Act  being  parsed,  and  that  for 
testing  it,  in  view  of  sec.  55  of  the  Constitution  Act, 
rd  its  effect  on  the  very  day  it  passed,  and  that  if 
not  to  then  within  the  meaning  of  sec.  55  impose 
id  not  fall  within  the  operation  of  sec.  55  at  all, 
hink,  a  proper  view.  Sec.  130  of  the  Customs  Act 
YIII.  of  that  Act  from  applying  to  any  duties 
any  State  Act,  and  therefore,  failing  a  Common- 
Act,  authorizing  the  levying  duties  of  Customs, 
jubject-matter  upon  which,  or  in  relation  to  which, 
>f  the  Customs  Act  which  are  in  question  could 
operated  in  the  full  sense.  The  usual  practice, 
"protecting  the  Commonwealth  revenue"  by 
ariff  Bill  as  if  it  were  an  Act,  under  the  authority 
of  the  House  of  Representatives,  was  resorted  to 
id  duties  were  collected  on  the  basis  of  the  bill, 
ustment  to  be  made  afterwards  between  the  tax- 
3  Crown  upon  the  basis  of  the  tariff  as  actually 
result,  therefore,  was  that  these  sections  of  the 
low  under  criticism  were  "  dormant,"  as  Hodges, 
bhem  in  Stephens  v.  Abrahams  (g\  as  to  legal 
ling  the  passing  of  the  Tariff  Act ;  though  under  a 
availing  and  accepted,  though  illegal  practice,  they 
L  fact  administered  on  the  assumption  that  the 
•esently  be  enacted.  But,  however  this  may  be, 
the  Customs  Act  was  legislation  operative  con- 
he  Tariff  Act  passing ;  that  latter  Act  was  in  effect 
b,  and,  if  it  had  not  passed,  then  that  Part  VIII. 
ave  awakened,  it  would  have  continued  "dormant." 
when  it  passed  was  this,  that  it  imposed  taxation, 
onditions  should  happen  to  which  its  provisions 
•le,  and  provided  the  Tariff  Act  passed.  The 
pass,  on  the  I6th  September  1902,  and  sec.  4  of 
ited  that  it  should  be  deemed  to  have  come  into 
he  8th  October  I90I.  The  Customs  Act  came  into 
3rd  October  1901,  and  sec.  2  of  the  TaHff  Act 

(y)    [1902]  27  V.L.R.  763. 


1903 

Stephens 

Abrahams. 


Digitized  by 


Gl 


^-'Ui^v- 


V. 

Abrahams. 


222  SaPREMB  COURT:   VICTORIA.  [VOL 

MADDEN,  C.J.  provided  that  the  Customs  Act  should  be  incorporated  and  i 
1903  as  one  with  it.     The  alleged  offence  here    occurred    on    i 

Stephens  November  1901,  and  the  prosecution  was  instituted  12th  A 
1902.  It  was  quite  within  the  authority  of  the  Comnionwe 
Parliament  to  enact  conditional  legislation,  and  it  did  enact 
Customs  Act,  which  provided  that  certain  taxation  should 
or  might  be,  imposed  if  the  Tarij^  Act  were  passed.  That 
was  subsequently  passed,  and  the  language,  which  warrai 
the  imposition  of  taxation,  thenceforth  in  fact  enforced  it.  S 
conditional  legislation  is  common,  whereby  Parliament  authoi 
certain  things  to  be  done  if  some  designated  person,  or  b 
does  some  act — e.g.,  Acts  authorizing  the  extension  of  G 
Preservation  Acts,  or  Vermin  Extermination  Acts,  or  the  aj 
cation  of  parts  of  some  other  Act  to  a  special  district  or  an 
and  all  such  legislation  is  valid,  and  in  my  opinion  should 
interpreted  to  be  an  Act  to  do  whatever  may  be  done  undei 
authority.  See  Reg,  v.  Burah  (h) ;  Powell  v.  The  Apollo  Ca\ 
Co,  (i).  These  were  cases,  it  is  true,  in  which  an  Act  author 
something  to  be  done  if  a  designated  person  saw  fit  m 
certain  prescribed  conditions  to  do  it,  but  I  do  not  think  thi 
makes  any  material  difference  if,  as  here,  the  Legislature  pa 
one  Act  which  is  to  have  effect  if  it  itself  shall  pass  another. 
Counsel  pressed  Powell  v.  The  Apollo  Candle  Co.  (stq 
as  deciding  that  the  taxation  with  which  that  case  was  dea 
was  imposed  by  the  Governor  in  Council,  and  not  by  the 
though  it  was  done  under  the  authority  of  the  Act.  I 
not  think  that  the  Lords  of  the  Privy  Council  meant  to  d 
that  distinction.  It  was  in  that  case  contended  that  the  Pa] 
ment  of  New  South  Wales  had  delegated  to  the  Governoi 
Council  the  power  which  the  Constitution  Act  of  New  Sc 
Wales  had  conferred  on  it,  to  impose  taxation ;  and  that,  as  i 
Parliament  was  itself  but  the  delegate  of  the  Imperial  Pai 
ment,  it  could  not  lawfully  thus  delegate  its  powers.  The  Fi 
Council  held  that  the  New  South  Wales  Parliament  was  not 
position  of  a  delegate,  but  enjoyed  absolute  and  original  pow 
within  limits  prescribed  by  the  Constitution  Ad.  By  a  cla 
resembling  sec.  139  of  the  Customs  Act  here  under  discuss 
(A)    [1878]  3  App.  Cas.  889.  (»)     [1885]  10  App.  Cas.  282. 
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the  Legislature  of  New  South  Wales  had  enacted  that  in  certain  MADDEN,  C.J. 

eircumstances  the  Qovemor  in  Council  might  declare  goods  to  be  1903 

dutiable  which  were  not  so  under  the  tariflF.     The  Governor  in       Stephens 

Council  had,   purporting   to    act    under    this   power,   declared 

stearine  to  be  dutiable.   The  Privy  Council  held  (p.  291)  that  the 

Governor  in  Council  did  not  do  this  as  an  exercise  of  legislative 

authority,  but  only  as  a  determination  made  under  the  authority 

of  the  Act  of  Parliament.     I  understand  this  to  mean   that  the 

Act  had  in  effect  declared  in  advance  "  Whatever  duty  you  the 

Governor  in  Council  authorize,  in  the  conditions  which  this  Act 

requires,  that  duty  is  affirmed  and  authorized    by   this  Act.'* 

That,  in   my  opinion,  is  an  imposition  of  a  duty  in  advance, 

whose  subject-matter    shall   be  afterwards   ascertained  by  the 

Governor   in    Council,  but  so  as   to   accord    with   a   definition 

already  prescribed  by  the  Act  itself. 

That  decision  then  is  an  authority  for  the  view  that  sec.  139, 
and  indeed  the  others  also,  do  impose  duties,  though  those  duties 
are  to  be  ascertained  afterwards  by  reference  to  the  statutory 
conditions.  It  is  also  an  authority  as  I  have  said  for  the  proposi- 
tion that  legislation  imposing  taxation  may  be  conditional. 

A  grant  subject  to  a  condition  to  happen  in  futuro  is  none 
the  less  a  grant,  though  it  may  be  defeated  by  the  non-per- 
formance or  non-occurrence  of  the  condition ;  and  so  of  a  devise. 
Besides,  a  conditional  imposition  of  taxation  is  just  as  effectual 
taxation,  once  the  condition  is  accomplished,  as  any  immediate 
and  absolute  taxation. 

The  words  "  imposing  taxation  "  in  sec.  55  must,  I  think, 
be  read  as  "  for  the  purpose  of  imposing  " — i.e.,  whose  object 
is  to  impose  a  tax,  whether  at  the  moment,  or  in  the  future, 
or  conditionally  in  the  future.  The  primary  purpose  of  the 
section  is  to  enable  the  House  of  Eepresentatives  to  insist 
on  its  right  that  the  Senate  shall  not  amend  a  proposed  law 
imposing  taxation,  but  at  the  same  time  it  insists  that  the 
House  of  Representatives  shall  send  up  any  such  proposed 
law  severed  from  anything  else,  and  that  no  attempt  to 
the  contrary  can  be  of  any  avail.  Then  if  any  proposed  law, 
whose  purpose  is  to  impose  taxation,  be  sent  to  the  Senate,  that 
House  must  not  touch  it  in  the  way  of  amendment,  whether  its 
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MADDEN,  C.J.  proposed    operation   be    immediate    or    deferred,    ab3olut< 
1903  conditional.     If  then  this  Customs  Act  be  judged,  as  it  is  si 

the  test,  as  on  the  day  it  passed,  the  sections  of  Part  YIII.  v 
are  being  discussed  were  assuredly  laws  for  the  purpos 
imposing  taxation,  which  is  what  I  think  sec.  55  must  meai 
find  it  difficult  to  believe  that  if  these  sections  of  the  Ciis 
Act,  now  under  discussion,  were  sent  up  by  any  Lower  Hou 
any  Upper  House  in  Australia,  alone,  without  the  i 
provisions  of  the  Customs  Act,  as  a  proposed  law,  any  Parlia 
tarian  would  affirm,  or  contend,  that  they  constituted  a  me 
which  it  would  be  open  to  the  Upper  House  to  amend,  a 
amounting  to  a  money  bill ;  though  I  am  not  unaware  that 
critics  have  been  known  to  display  fortitude,  and  even  di 
in  the  latitude  which  they  have  claimed  on  such  questio 
occa,sion  urged  them. 

The  sections  in  question  then  are,  as  I  think  in  the  ne 
effect  of  their  language,  legislation  imposing  taxation  ; 
operation  was  made  subject  to  a  condition  which  was  perfoi 
and  therefore  they  embodied,  at  the  date  of  the  offence,  ai 
the  prosecution,  in  my  opinion,  in  the  fullest  sense  a 
imposing  taxation  within  the  meaning  of  sec  55,  and  a  fo: 
because  the  Tariff  Act  was  not  only  passed,  but  by  its 
provided  that  it  wa.s  to  be  deemed  to  have  come  into  opei 
as  on  the  8th  October  1901 — i.6.,  the  same  day  as  the  Cu 
Act  did. 

It  is  further  fair  to  infer  that  when  the  Customs  Ac 
Parliament,  having  been  passed  3rd  October  1901,  the  legisl 
intention  was  that  the  Tariff  Act  was  meant  to  be  complemei 
to  it,  and  if  it  had  been  possible  practically  to  pass  the  latte 
at  once,  the  two  Acts  would  have  been  passed  together,  and 
sections  of  Part  VIII.  of  the  Customs  Act  would  have  hen 
same  effect,  though  in  a  separate  Act,  which  they  have 
incorporated  as  they  are  with  the  Tariff  Act  Read  with  it 
certainly  are  taxing  sections,  because  there  is  nothing  else  L 
Tariff  Act  to  impose  the  duties  which  they  impose.  If  th 
so,  then  their  meaning  and  effect  as  they  occur  in  the  Ctu 
Act  must  always,  of  course,  have  been  the  same,  and  ther 
they  are  legislation  imposing  taxation  within  the  meanii 
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sec.  55  of  the  Ccmatitution  Act    Hence,  whether  one  tests  these  MADDEN,  aj. 
sections  by  regarding  them  as  they  stood  on  the  day  of  their  1903 

passing  in  Parliament,  or  by  the  light  of  the  conditions  which  Stephen* 
subsequently  happened,  the  result  is  the  same.  The  consequence 
is  that  all  portions  of  the  Customs  Act,  except  such  as  do 
impose  taxation,  and  whether  they  are  regarded  as  a  separate 
enactment  or  as  incorporated  with  the  Tariff  Act  by  its  sec.  2, 
are  of  no  effect  and  are  void.  Therefore  sec.  234,  under  which 
this  prosecution  was  instituted,  is  void.  It  is  not  a  section  which 
deals  with  the  imposition  of  a  tax  only.  It  is  a  section  intended 
to  deter  people  from  seeking  to  evade  or  cheat  the  customs  duties, 
or  to  prevent  or  embarrass  their  due  collection. 

So  also  is  sec.  236  void.  Sec.  255  is  also  void,  and  this  case 
was  conducted  on  the  strength  of  it.  So  is  sec.  183.  The  result 
is  that  the  foundation  of  the  information  and  of  its  prosecution 
fails,  and  the  conviction  is  bad. 

It  was  finally  contended  for  the  complainant  that  if  the 
defendant  succeeded  in  cutting  away  the  ground  of  the  prose- 
cution, he  must  cut  away  his  right  of  appeal  also,  and  so  could 
not  upset  the  conviction,  because  it  was  said  that  sec.  248  of  the 
Customs  Act,  which  gives  a  right  of  appeal,  falls  also  in  the 
common  destruction.  It  is  very  true  that  where  a  right  of 
appeal  does  not  arise  necessarily  in  the  ordinary  course,  there 
can  be  no  appeal,  unless  one  is  expressly  given.  The  appeal 
which  is  allowed  by  sec.  248  is  a  right  which  is  given  as  an 
incident  to  certain  new  rights  and  obligations  by  Commonwealth 
legislation,  and  which  certainly  could  not  be  given,  as  such,  by 
any  State  legislation,  and  under  ordinary  circumstances  the  rule 
would  apply  which  is  laid  down  in  Atkinson  v.  The  Newcastle, 
rtc,  Waterworks  Co.  (k),  and  which  is  recognized  in  (amongst 
many  other  decisions)  Osborne  v.  Barclay  (l)  and  Sandback 
Charity,  etc,  v.  North  Staffordshire  Ely.  Co.  (m)  that  where  an 
Act  of  Parliament  creates  a  new  right  and  also  provides  a 
particular  remedy,  no  other  remedy  can  be  made  available ;  and 
so  if  sec.  248  fails,  the  only  appeal  which  was  possible,  as  such, 
fails  too. 

(i^)    [1877]  2  Exch.  D.  441.  {I)  ■  [1901]  A.C.  278. 

(m)  [1877]  3  Q.B.D.  1. 
VoL29,V.L.R.  P 
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MADDEN,  G.J.        It  was  also  maintained  by  counsel  that,  if  the  procedn 

1908  prescribed  by  the   Cvstoma  Act  failed,  still  the  Commonwem 

Stkphxns      Punishment  of  Offences  Act  1901  would  have  to  be  considere 

^'  but  as  that  Act,  as  I  understand  him,  by  sec.  3  gives  jurisdicti 

ABRAHAMS. 

to  try  offenders  against  the  **  laws  "  of  the  Commonwealth  ;  th< 
if  the  offences  created  by  the  Customs  Act  have  no  validity,  th 
are  not  "  laws  "  of  the  Commonwealth,  and  so  neither  the  jur 
diction  to  try  under  sec.  3,  nor  the  appeal  given  by  sec.  4,  c 
apply,  €tnd  therefore  the  defendant  here  has  no  remedy,  becau 
he  has  no  right  of  appeal  under  either  of  the  Acts. 

I  think  that  this  Punishment  of  Offences  Act  1901  may 
laid  out  of  the  question  altogether.  It  was  obviously  enacted 
provide  for  the  trial  of  other  offences  than  those  involved 
Customs  prosecutions.  Part  XIV.  of  the  Customs  Act  provid 
for  the  procedure  in  Customs  prosecutions  expressly  and  e 
clusively ;  and  the  same  rule  which  was  invoked  as  to  m 
rights  and  new  remedies  would  ordinarily  apply  here,  whe 
there  was  any  jurisdiction  to  resort  to  that  procedure.  In  su 
a  case,  no  matter  how  erroneously  the  prescribed  Court  acte 
no  other  means  of  remedying  the  error  could  be  resorted  to  thi 
that  allowed  by  the  Act  which  created  the  new  right,  and  if 
provided  none,  then  there  could  be  none,  and  the  error  wou 
have  to  be  endured.  The  defendant's  contention  here  is  that  tl 
State  court  of  petty  sessions  had  no  jurisdiction  to  hear  ai 
determine  this  complaint,  because  it  was  founded  on  legislati( 
which  was  a  nullity  ;  and  he  says  that  one  way  or  other  he 
entitled  to  quash  the  conviction  had  upon  that  complaint. 

Sec.  245  of  the  Customs  Act  affects  to  give  jurisdiction  ( 
the  circumstances  existing  in  this  case)  to  any  State  court 
summary  jurisdiction,  which  the  Court  of  Petty  Sessions  at  Mt 
bourne  is,  to  hear  and  determine  Commonwealth  Customs  pros 
cutions,  i.6.,  to  give  to  an  existing  State  Court,  Commonweal! 
jurisdiction,  in  Customs  prosecutions.  Then  sec.  248  gives, 
respect  of  this  Commonwealth  litigation,  the  like  appeal  in  tl 
like  manner  fits  prevails  under  the  law  of  the  particular  State  i 
respect  of  convictions  or  orders  of  dismissal  in  State  prosecution 
In  Victoria  that  manner  of  appeal  is  by  order  nisi  to  review  tb 
decision  of  the  court  of  petty  sessions  under  sec.  141  of  tli 
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JtisUces  Act  1890,  and  that  is  the  form  of  appeal  which  has  been  MADDEN,  C.J. 
adopted  here.  1903 

By  that  section  (141)  of  that  Act  the  Supreme  Court  is  Stephens 
given  jurisdiction  "  where  any  person  who  feels  aggrieved  by 
the  summary  conviction  etc.  of  any  court  of  petty  sessions  etc. 
shows  by  affidavit  to  a  Judge  of  the  Supreme  Court  etc.  that 
such  Court  etc.  had  no  jurisdiction  or  authority  to  convict  etc. 
or  that  the  conviction  etc.  ought  not  in  law  to  have  been  made," 
etc.,  he  may  apply  to  the  Supreme  Court  or  a  judge  thereof  for 
an  order  nisi  to  review  such  conviction,  etc. 

Then  sec.  146  of  the  same  Act  provides  that  "  on  the  return 
of  such  order  nisi  to  review  the  *  Full  Court '  (which  has  been 
held  to  be  an  error  for  *  Supreme  Court*)  may  .... 
confirm  vary  amend  rescind  set  aside  or  quash  such  conviction 
eta  or  may  prohibit  the  said  Court  and  the  members  and 
officers  thereof  etc.  from  proceeding  or  further  proceeding  in 
respect  of  the  said  conviction  etc.  and  may  also  for  such 
purposes  or  any  of  them  and  without  prejudice  to  the 
generality  of  the  powers  hereinbefore  conferred  exercise  all  or 
any  of  the  powers  or  jurisdiction  which  it  possesses  or  might 
exercise  upon  certiorari  mandamus  prohibition  or  habeas 
corpus  etc." 

Now,  since  sec.  55  of  the  Constitution  Act  necessarily 
imposes  the  duty  of  deciding  on  the  validity  of  portions  of  Acts 
of  Parliament  which  involve  the  imposition  of  taxation,  it  must 
intend  that  some  Court  shall,  in  all  circumstances,  be  available 
to  so  decide,  and  it  may  be  that  sections  providing  for  such  a 
tribunal  in  such  an  Act  £is  the  Customs  Act,  for  example,  might 
survive,  though  all  other  sections,  except  those  imposing 
taxation,  should  fail.  And  if  the  primary  Court's  jurisdiction 
to  do  this  one  thing  survived,  so  for  the  like  rea.son  would  the 
appeal  given  by  the  same  Act.  It  must  be  observed  that  no 
Court  of  the  Commonwealth,  if  any  were  existing,  could  relieve 
the  defendant  from  a  wholly  illegal  conviction,  as  this  is,  if  my 
view  be  right,  any  more  than  the  State  Supreme  Court  can,  if 
the  present  point  be  right.  If,  then,  these  sees.  245  and  248  do 
survive  for  the  mere  purpose  of  making  sec.  55  of  the  Consti- 
tution Act  effectual  at  all,  though  for  nothing  else,  as  to  which  I 
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MADDEN,  C.J.  have  very  grave  doubt,  then  the  present  is  the  proper  proces; 
appeal,  and  this  Court's  duty  is  to  hold  that,  as  the  Cour 
Petty  Sessions  ought  to  have  decided  that  there  was  no  v 
law  on  which  to  found  this  charge  against  the  defendant,  tl 
should  not  have  been  any  conviction,  and  the  order  nis 
review  should  be  absolute  and  the  conviction  quashed. 

But  if  sees.  245  and  248  are  nullities  like  the  rest,  ha^ 
regard  to  my  opinion,  then  the  position  is  this — a  Victo 
subject  has  been  charged  in  a  Victorian  Court,  by  an  office 
the  Commonwealth,  with  having  offended  against  an  alb 
Commonwealth  law  which  never  existed,  and  on  the  assump 
that  the  Victorian  Court  had  jurisdiction  to  try  this  Corar 
wealth  business,  which  it  never  in  fact  legally  had, 
thereupon  the  Victorian  Court  has  convicted  the  defendant 
could  not  be  disputed  that  in  those  circumstances  this  C 
could  stay  the  whole  proceeding  by  a  common  law  wrii 
prohibition,  as  for  a  total  want  of  jurisdiction. 

But  sec.  146  of  the  Victorian  Justices  Act  1890  exprc 
provides  that  the  Supreme  Court  may  on  the  return  of  an  o 
nisi  to  review  quash  any  order  for  want  of  jurisdiction,  oi 
the  ground  that  in  law  it  ought  not  to  have  been  made,  and  : 
prohibit  any  proceeding  under  it,  and  may  for  this  purpose 
any  of  the  powers  which  it  possesses  or  might  exercise  undi 
writ  of  prohibition. 

Therefore  it  can  do  in  this  proceeding  what  it  could  1 

done  by  prohibition,  and  so  in  this  view  also  this  order 

should  be  made  absolute.     Order  nisi  absolute  with  costs  t( 

taxed.     Conviction  quashed,  and  all  proceedings  under  it  t< 

stayed. 

Order  absolute 


Solicitor  for  the  informant : 
Solicitor  for  the  defendant : 


Ouinness,  Crown  Solicitor. 
Oillott,  Bates  <k  Moir. 


(See  next  case. — Ed.) 


J.  H 
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Augtraiia  Oonttitution  Act,  03  <fr  64  Vkt,,  c.  12,  as.  63,  54,  65—  1903 

tig  taaxition'*^'' Other  matter  "-^Commonwealth  Customs    Act   ^»y  1J»  12.  13, 

//.,  No,  6),  Part   Vlll.—Ih.,  ss,   188,  234,  236,  246,  266— 

ommonwealth  Customs  Tariff  Act  1902,  2  Ed.    VII. y  No.  14, 

ct  of  incorporation  in  of  Customs  Act— False  entry— Penalty— 

p. 

the  Commonwealth  Customs  Act  1901  is  not  a  "  law  impofling 

;he  meanmg  of  seo.  66  of  the  Constitution. 

'*  in  sec.  65  means  matter  foreign  to  the  imposition  of  taxation.  I 

;  even  if  Part  VIII.  of  the  Customs  Act  were  a   **  law  imposing  'i 

isions  of  sees.  234,  236,  245,  or  any  of  them,  are  *  *  other  matter  " 

I  of  sec.  55. 

The  expression  **  law  imposing  taxation  "  is  a  special  phrase 
!ular  constitutional  class  of  law,  and  is  not  to  be  read  so  as  to 
ery  section  which  increases  the  orbit  of  taxation. 

'ahams  (supra^  p.  201)  overruled.  - 

ipoUo  Co.  ([1885]  10  App.  Cas.  282)  distinguished.  ^ 


Review  referred  to  the  Full  Court. 
ant,  Leah  Abrahams,  was  charged  on  information 
►4  and  236  of  the  Commonwealth  Cuatow^a  Act, 
?o.    6,  before    the    Court   of  Petty   Sessions  at 
•   that  "  she   on   the  at  Melbourne   was 

icerned  in  making  in  a  certain  declaration  etc. 
Lintrue  "  in  certain  particulars.  The  offence 
he  information  were  similar  to  the  offence  and 
mlt  with  in  the  case  of  Stephens  v.  Abrahams 
a,  p.  201). 

ant  was  convicted,  and  fined  25L,  with  costs.  This 
eview  this  decision  was  obtained  on  six  grounds. 
>),  and  (6),  which  are  the  only  grounds  dealt  with 
it  herein,  were  identical  with  grounds  (4),  (5),  and 
of  Stephens  v.  Abrahams  (supra). 
am  of  the  order  nisi,  Hood,  J.,  by  consent  of  the 
id  it  to  the  Full  Court. 

btomey-Qeneral  for  the  Commonwealth  of  Aus- 
ussen  (with  them  Miller)  for  the  informant  to 
Phe  4th,  5th,  and  6th  grounds  of  this  order  nisi 
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are  the  same  as  last  three  grounds  in  the  case  of  SUphen 
Ahrahatna  {ante,  p.  201).  The  question  here,  as  there,  p 
tically  resolves  itself  into  the  question  whether  the  Cuatortis 
is  a  law  imposing  taxation  within  the  meaning  of  the  word 
sec.  55  of  the  ConatittUion  Act,  or  rather  whether  there  ar 
be  found  in  the  Cuatorna  Act  any  provisions  which,  either  at 
time  it  was  passed  or  now,  impose  taxation  within  the  meai 
of  sec.  55.  It  was  contended  before  the  Chief  Justice  that 
words  "  laws  imposing  taxation  "  in  sec.  55  have  no  special 
stitutional  significance,  but  merely  convey  "  the  act  of  mal 
forthwith  subject  to  taxation  "  as  they  would  do  in  any  c 
enactment ;  that  the  words  are  not  intended  to  be  generi( 
descriptive  of  a  constitutional  class  of  laws.  The  contentio 
the  informant  is  that  they  have  a  special  constitituti 
significance.  After  referring  at  the  outset  of  his  judgmei 
this  contention  as  having  been  specifically  put  before  him,  i 
remarkable  that  the  Chief  Justice  never  again  refers  to  it 
appears  to  have  from  the  outset  adopted  the  view  that  the  w 
are  used  in  their  ordinary  literal  sense.  His  judgment  thro 
out  deals  with  them  in  that  aspect  and  in  that  aspect  ( 
The  contention  which  was  put  before  the  Chief  Justice, 
which  is  put  here  is  that  the  words  have  a  special  "  Parliai 
tary"  sense;  that  they  denote  a  certain  well-known  cla^ 
laws  which,  besides  the  actual  imposing  of  taxation  in 
narrowest  sense,  include  certain  provisions  connected  therev 
that  these  common  and  necessary  provisions,  as  well  as 
"  imposing  "  in  its  narrow  sense,  are  included  in  the  term  ' 
imposing  taxation."  When  the  section  speaks  of  '*any  c 
matter,"  it  means  matter  foreign  to  the  imposition  of  taxa 
and  foreign  to  that  which  is  ordinarily  by  long  Parlimamer 
usage  permitted  to  be  included  in  an  Act  which  does,  wit 
any  doubt,  impose  taxation.  A  law  which  in  the 
sense  imposes  taxation,  or  imposes  the  obtaining  of  m< 
from  the  public  in  a  particular  way  and  for  a  partic 
purpose,  is  not  a  "law  imposing  t€ixation "  in  the 
stitutional  sense,  even  if  it  does  obtain  money  from  the  pi 
Ab  to  the  interpretation  of  words  not  in  their  ordi 
meaning,    but    aa     known    to    the    Constitution    or    to 
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see    CommisswMT    of   Income    Tax    v.    Pensell    (a).      The         F.C. 

Chief  Justice's  conclusions  are    summarized    towards  the  end  [^ 

of  his  judgment,  where  he  says: — "The   sections  in   question       q^^^^^ 

then  are,  as  I  think,  in  the  natural  eftect  of  their  language,  «. 

m  1      •       1     •       Abrahams 

legislation   imposing    taxation The   result  is   that      (No.  It). 

the    foundation    of    the    information    and  of   its  prosecution 

fails,    and    the    conviction    is    bad "     {ante,    pp.     224,    225). 

The    language    of    that    passage,    taken    with    the    rest    of 

the   judgment,    shows    that    the    learned     Judge    held    that 

the  words  are  to  be  read  in  their  primd  facie  or  superficial 

meaning,   and   as    if  they  had  never  occurred   in  an  Act  of 

Parliament  before.     It  is  submitted  that  none  of  the  sections 

he    refers    to   imposed   taxation    in  the  true   sense  of    these 

words,  whether  they   are    regarded  as  incorporated  with   the 

Tariff  Act  or  not,  and   whether    they    are  regarded  at    the 

time   the   Cuetoma  Act  itself  passed,  or  after  the  passing   of 

the    Tariff   Act.      The   judgment  practically   admits   that  at 

the  time  it  passed  the  Cuatoma  Act  did  not  impose  taxation, 

except,  as  it  is  termed,  "  conditionally."     Practically  he   holds 

that  a  law  of  this  description,  though  it  makes  no  levy  on  the 

pablic,  is  still  a  law  imposing  taxation  if  there  is  a  possibility  of 

its  becoming  a  law  imposing  taxation  or  collecting  money,  and 

hence  that  the  occurrence  of  such  a  provision  in  either  of  these 

Acts  would  render  the  residue  void.     The  mere  fact  that  a  law 

brings  about  the  payment  of  money  by  the  subject  does  not 

make  it  a  '*  law  imposing  taxation  "  in  the  constitutional  sense, 

however  the  man  in  the  street  might  regard  it.     In  this  case  it 

iB  further  submitted  that  the  payment  is  not  made  under  this 

Act  at  all. 

[Williams,  J.  As  I  understand  it,  the  contention  of  the 
other  side  will  be  that  even  if  this  Act  did  not  impose  taxation 
on  the  day  on  which  it  was  passed,  still  at  the  time  the  alleged 
offence  was  committed  it  was  an  Act  imposing  taxation.] 

Counsel  for  the  defendant  before  the  Chief  Justice  relied 

on  Foivell  v.  Ttie  Apollo  Co.    There  the  Legislature  deputed  to 

someone  else  the  task   of   taxing.     Roughly  speaking,   what 

the  Privy  Council  there  decided  was  that  these  Acts  authorizing 

(a)    [1891]  A.C.  631. 
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the  tax  practically  imposed  it.  In  the  present  case  there  wa^ 
such  deputing  to  another  person — the  Commonwealth  Pai 
ment  itself,  in  a  later  Act,  which  was  absolutely  under 
control,  imposed  the  taxation.  The  Parliament  retained  it 
own  hands,  even  after  passing  the  Customs  Act,  absc 
freedom,  which  it  could  exercise  when  it  came  to  pass  the  Ti 
Act  The  group  of  sees.  53,  54,  and  65  of  the  Constitution  is  re 
ndt  original — they  each  have  a  history.  Sec.  53  is  a  transc 
of  practices  that  have  existed  for  a  couple  of  centuries  in 
mother  country,  and  the  same  is  true  of  sees.  54  and  55 — 
represent  what  in  England  is  the  result  of  convention : 
May*8  Parliamentary  Practice  (lOth  ed.),  p.  542;  Quick 
Oarran,  p.  674.  According  to  Professor  Moore  (Comvionvji 
of  Australia,  p.  121),  'the  last  clause  in  sec.  o*i  has  a  poll 
rather  than  a  legal  significance,"  etc.  The  arrangen 
embodied  in  sec.  53  are — "  proposed  laws  appropriating  mone 
imposing  taxation  "  shall  not  originate  in  the  Senate — thi 
followed  by  words  which  restrict  the  meaning  of  the  ^ 
"laws  appropriating  revenue  or  imposing  taxation" — thei 
provision  that  the  Senate  shall  not  amend  proposed 
imposing  taxation  or  any  proposed  law  so  as  to  increase  a  prop 
charge,  etc.  But  that  is  modified  by  the  provision  as  to  reqi 
(commonly  called  "  suggestions  "),  which  is  taken  from  S 
Australia.  That  section  then  is  clearly  an  endeavour  to  st 
type  into  the  Constitution  the  practice  between  the  two  H( 
in  the  mother  country,  with  the  addition  in  favour  of  the  St 
of  the  South  Australian  practice  with  regard  to  "  suggest! 
The  question  of  powers  of  the  Houses  here  is  altogether  dis 
from  the  question  of  the  powers  of  the  Common  weal  t 
against  the  States  ;  as  far  as  the  duties  are  concerned  it  is, 
speak,  a  domestic  question — it  is  no  question  of  their  rig 
tax,  for  instance ;  it  is  merely  a  question  of  the  powers  ol 
two  Houses  within  the  Commonwealth  itself.  All  that  is  i 
with  in  these  three  sections  is  the  manner  in  which  bills  a 
be  dealt  with  between  the  two  Houses.  There  being  c 
powers  in  the  two  Houses  in  regard  to  all  matters  (other 
those  specifically  excepted),  there  could  be  no  special  prov 
in  regard  to  the  procedure  to  be  observed  as  between  the 
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Houses  in  ordinary  measures.      Those  questions  of  procedure  F.C. 

cannot  arise  in  regard  to  those  matters  in  which  the  Senate  has  "j^ 

just  as  much  power  as  the  House  of  Representatives.     They  can       „  

•'  ^  r  J  Stephens 

only  arise  where  that  equality  is  disturbed,  and  that  equality  Is  v. 

disturbed  only  in  one  class  of  measures — the  class  which  the  ^\q^  ^^'^ 
Chief  Justice  speaks  of  as  money  bills.  The  relations  of  the  two 
Houses  here  differ  from  those  of  the  Lords  and  Commons  in 
England,  chiefly  because  the  Commons  have  long  claimed, 
though  the  doctrine  is  not  yet  admitted,  that  as  regards  money 
bills  (including  laws  imposing  taxation)  the  Lords  have  not 
the  right  even  to  reject  them.  The  rights  of  the  Senate  cannot 
be  affected  by  any  such  claim  here, ,  for  the  Constitution 
preserves  to  it  the  right  of  rejection.  In  that  respect  the 
Senate  occupies  the  same  position  as  the  Senate  of  the  United 
States.  The  question  then,  as  between  the  two  Houses  here, 
is  much  less  important  than  it  is  in  England.  Accordingly,  this 
restriction  in  sec.  55,  even  as  a  matter  of  procedure,  has  no 
significance  in  the  Commonwealth  Constitution,  except  so  far  as 
it  diminishes  the  right  to  amend.  The  net  effect  of  sec.  53  is  to 
give  the  Senate  more  power,  even  in  connection  with  laws 
imposing  taxation,  than  is  given  to  corresponding  bodies  any- 
where else,  except  in  the  United  States.  Reading  sec.  55  in  the 
light  of  the  history  and  intention  of  sec.  53,  the  former  is  seen 
to  be  absolutely  a  matter  of  procedure.  There  can  scarcely  be 
any  question  of  substance  to  which  it  can  apply.  The  contention 
that  sec.  55  is  procedural  merely  may  be  illustrated  by  the  Act 
questioned  here.  Even  according  to  the  judgment  of  the  Chief 
Justice,  there  is  nothing  in  Part  VIII.  of  the  Customs  Act  which 
makes  it  of  no  effect.  There  is  nothing  in  the  other  parts  of 
the  Act  viewed  apart  from  Part  VIII.  that  makes  it  of  no  effect. 
It  is  simply  the  fact  that  Part  VIII.  is  tacked  on  to  the  other 
nine  or  ten  parts  of  the  Act  that,  according  to  the  Chief  Justice, 
makes  the  greater  part  of  the  Act  bad.  The  questions  under  sec. 
56  must  therefore  always  be  merely  questions  of  procedure.  Its 
object  is  not  to  protect  the  State,  or  the  taxpayer,  or  the 
Commonwealth. 

[Williams,  J.    Its  obvious  purpose  is  to  protect  the  Senate.] 
It  is  a  peculiar  feature  of  this  c&se  that  it  was  the  House  o£ 
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Representatives  that  neglected  to  stand  on  its  privileges  h 
That  House  sent  the  Customs  Bill  up,  not  as  a  bill  impoi 
taxation,  but  as  an  ordinary  measure.  The  Senate  d 
with  the  measure,  and  amended  these  clauses  which 
now  said  to  be  provisions  imposing  taxation,  so  that  if  ei 
body  had  the  right  to  complain,  it  was  the  House 
Representatives.  It  will  then  be  said  that  even  if  that  b 
then  both  Houses  neglected  their  duties  under  the  sections; 
the  House  of  Representatives  ought  to  have  been  more  st 
the  Senate  should  have  restricted  themselves  to  asking  thai 
measure  be  sent  up  in  two  parts— that  the  community  is  ent; 
to  be  protected  against  any  improper  or  unconstitutional  a^ 
ment  or  bargain  between  the  two  Houses,  or  against  one  b 
intimidated  or  cajoled  by  the  other.  But  that  argumen 
untenable,  for  if  the  Senate  will  pass  the  measure  in  one 
whether  from  intimidation  or  cajolery  or  any  other  motiv 
will  pass  it  if  it  is  sent  up  as  two  bills.  What  is  the  misc 
these  three  sections  are  intended  to  cure  ?  The  Chief  Jus 
we  submit,  gives  the  true  answer  when  he  says  : — "  It  : 
matter  of  well-known  history  ....  approve "  (o 
p.  212).  His  Honor  there  intimates  that  the  mischief  tc 
cured  is  the  practice  of  "  titcks,**  and  he  describes  what  is  m« 
by  a  "  tack."  One  of  the  simplest  cases  of  a  "  tack  "  woulc 
the  introduction  of  an  Income  Tax  Bill  tacked  on  to  the  Am 
Appropriation  Bill.  Burinot's  Parlianfientary  Procedure, 
474  and  570  et  seq.,  gives  the  English  and  Canadian  experi< 
in  tacking.  In  Victoria  there  have  been  only  thiee  c 
of  any  importance.  In  1865  there  was  the  tacking  of 
whole  of  the  new  tariff  to  the  Appropriation  Bill. 
1886-7  the  proposed  grant  to  Sir  Charles  Darling 
included  in  the  Annual  Appropriation  Bill.  In  1877 
third  great  instance  of  tacking  occurred,  when  the  prop 
for  payment  of  members  was  introduced  in  the  Approprial 
Bill  to  ensure  its  passing.  As  to  the  practice  in  Engk 
vide  Todd  (Spencer  Walpole's  edition),  vol.  ii.,  p.  226 
"In  proceedings  in  a  parliament  upon  matters  of  supply 
taxation  the  two  Houses  do  not  stand  on  the  same  footing,  c 
At  p.  227  the  friction  between  the  two  Houses  with  reference 
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ibe  paper  duties  is   described.    That  was  a  proposal   not  to         F.C« 
impose  but  to  remove  a  tax.   The  Lords  rejected  it ;  the  Commons  J^ 

then  passed  their  celebrated  resolutions  as   to   their  right  in 
granting  aids  and  supplies,  and  they  included  them  in   their  v. 

Appropriation  Bill  when  it  was  passed.  Great  exception  was  ^JfQ^  )g)^ 
taken  to  this  course,  but  it  has  become  since  then  almost  an 
accepted  practice  that  the  Commons  may  include  a  series  of 
taxing  measures  embodying  the  taxing  proposals  of  the  year  in 
one  measure.  That  is  prevented  under  the  Commonwealth 
Constitution  by  sec.  55.  What  "  tacking  "  is  can  best  be  seen  by 
looking  at  the  cases  where  it  has  actually  occurred.  If  those 
cases  are  examined  it  will  be  found  that  they  are  altogether 
different  in  their  nature  to  the  case  of  including  in  the  Customa 
Ad  these  sections  which  are  being  criticised  to-day.  "  Tacking" 
(the  mischief  aimed  at)  has  consisted  invariably  in  the  attempt 
to  pass  some  foreign  and  usually  very  important  measure  by 
including  it  in  some  measure  with  regard  to  which  the  will  of 
the  people  is  believed  to  lie  in  a  particular  direction ;  and  in  the 
one  legislative  body  seeking  to  take  advantage  of  that  to  put 
the  other  in  the  position  that  it  must  either  reject  something 
which  the  people  desire,  or,  if  it  accepts  it,  must  accept  also 
some  other  measure  to  which  it  has  objections,  and  which  it 
would  reject  if  sent  up  as  a  separate  measure.  That  is 
"tacking"  as  it  is  known  in  history — that  is  what  the  Chief 
Justice  says  these  clauses  are  meant  to  prevent.  But  that 
"tacking"  is  an  utterly  different  thing  to  what  is  criticised 
in  the  Customs  Act — namely,  the  insertion  of  particular  sec- 
tions of  an  administrative  character.  Moreover,  on  the  Chief 
Justice's  reading,  if  an  unpopular  tax  is  *'  tacked  ".  on  to  a 
popular  measure  the  effect  will  be  to  kill  the  popular  and 
leave  untouched  and  valid  the  unpopular  measure.  If,  on  the 
other  hand,  the  tax  is  popular,  it  is  ridiculous  to  speak  of  it 
being  tacked  on  to  another  measure.  That  also  shows  that  sec. 
55  is  merely  procedural,  and  if  that  be  so  it  will  not  be  so 
severely  interpreted  as  if  it  dealt  with  matters  of  substance 
affecting  the  rights  of  taxpayers. 

[a'Beckett.  J.     I  think  it  is  a  question  of  interpretation. 
Ilie  section  may,   as  you  contend,   have   been   introduced   for 
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purposes  of  procedure,  but  in  order  to  accomplish  those  purp 
there  is  an  enactment  of  a  very  positive  kind.  Whether  it 
matter  of  procedure  or  of  substance  can  make  no  difference  a 
its  interpretation.  You  have  still  to  say  what  the  words  m 
Supposing  that  by  an  accident  a  section  gets  in  which 
doubtedly  imposes  a  tax,  I  should  ^  say  that,  however  it 
there,  and  recognizing  to  the  full  the  reasons  which  led 
Legislature  to  pass  sec.  55,  the  inclusion  of  that  section  impcj 
a  tax  would  make  everything  else  in  the  Act  of  no  ei 
What  is  the  other  interpretation  you  suggest  ?] 

It  is  submitted  that  "  laws  imposing  taxation "  are 
customary  laws  used  in  the  imposition  of  taxation  in  C 
Britain  and  these  States.  You  cannot  have  laws  of  that 
wandering  about  accidentally  in  another  Act ;  that  is  a  t 
which  cannot  very  well  happen.  They  are  a  generic  clas 
constitutional  law. 

[a'Beckett,  J.  I  understand  you  to  mean  that  if  a  mea 
is  not  within  the  constitutional  prohibition  in  *the  Senate  in 
53,  it  is  not  a  "  law  imposing  taxation  "  within  sec.  55.] 

That  puts  it  shortly.  The  '*  law  imposing  taxation  "  in  s€ 
is  a  law  which  was  a  proposed  law  imposing  taxation  w 
sec.  53.  It  is  a  well-established  principle  both  in  the  Ui 
States  and  Canada  that  the  Courts  will,  as  far  as  posi 
assume  the  validity  or  constitutionality  of  an  Act  passes 
the  Legislature  created  by  the  Constitution.  That  prin 
has  been  indorsed  by  the  Privy  Council  in  respect  of 
passed  by  a  Legislature  subordinate  to  the  Privy  Cou 
Cooley  on  Constitutional  Limitations  (6th  ed.),  p.  218.  "  ^ 
the  Constitution  and  a  statute  are  in  conflict  it  is  the  dut 
the  Court  to  construe  the  statute  according  to  the  intenti( 
the  Legislature." 

[Williams,  J.  I  am  of  opinion  that  these  challenged  sec 
are  merely  machinery  or  interpretation  clauses. 

a'Beckett,  J.  The  principle  referred  to,  I  should  tl 
applied  only  to  the  case  where  the  words  used  are  doubtfi 
to  their  effect.] 

We  submit  that  the  challenged  sections  are  capable  of  I 
read    merely    as  interpretation  sections  :     Clarke  on   the   - 
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tralian  Constitution,  p.  33 ;  Valin  v.  Langlois  (6) ;  Queen  v.  F.C. 
Wason  (c) ;  Kingston  v.  Oadd  (d).  Apart  from  that,  the  words  j^ 
"  laws  imposing  taxation  "  must  necessarily  mean  and  include       -^  

STEPHENS 

in  their  natural    meaning   any   provision    necessary    for    the  v. 

complete    collection   of    the    tax.     The   words    "  imposing  '*   or       fjiQ^  f^y^ 
-imposition"   occur  also  in  sees.   53,   88,  89,  90,   91,   92,  96, 
112, 114,  and  121,  which  all  bear  out  this  view. 

[Isaacs,  K.C. — Sec.  95  expressly  distinguishes  the  "  im- 
position "  from  the  "  collection "  of  duties  with  regard  to 
Western  Australia.] 

That  is  so,  and  the  reason  is  clearly  that  but  for  such  express 
distinction  "  imposition  "  would  have  been  taken  to  include,  as 
it  does  elsewhere  in  the  Act,  "  collection."  The  word  law  in  sec. 
55  means  ''an  enactment  which  at  the  stage  that  it  was  a 
proposed  law  could  not  have  originated  in  or  been  amended  by 
the  Senate."  A  "  law  imposing  taxation "  in  sec.  55  means 
"any  enactment  whereby  taxation  is  imposed  on  a  certain 
named  subject-matter,  either  unconditionally  or  on  a  condition 
the  fulfilment  or  non-fulfilment  of  which  is  not  within  the 
control  of  Parliament."  In  the  present  case  the  Customs  Act 
does  not  impose  the  duty.  It  remains  practically  a  dead  letter 
unless  the  Parliament  which  passed  it  does  something  to  impose 
a  tax.  Take  the  "substitution"  section  in  the  Customs  Act 
That  is  no  imposition  of  a  duty  until  Parliament  decides  what  is 
to  be  dutiable.  When  Parliament  does  make  an  article  dutiable 
it  does  so  with  the  knowledge  that  in  doing  so  it  is  making  any 
substitute  dutiable.  The  Constitution  Act  is  really  an  English 
Act,  and  in  using  the  words  '*  laws  imposing  taxation "  the 
Imperial  Parliament  must  have  had  in  view  the  numberless 
eases  of  "  laws  imposing  taxation  "  on  the  English  Statute  Book. 
For  more  than  a  century  in  England  every  new  Act  imposing  a 
tax  has  included  all  the  machinery  to  collect  or  otherwise  con- 
nected with  it.  Take  the  Statute  of  1901,  64  Vict.,  c.  7,  which 
imposes  a  new  tax  on  coal.  It  not  only  includes  that  tax,  but 
also  contains  in  an  appendix  the  provisions  as  to  the  exportation 
of  eoal,  modifications  of  the  Customs  Act,  the  new  tax,  and  a  new 

(6)     [1879]  5  App.  Cas.  115.  (c)     170  A.R.  (Canada)  221. 

{d)    [1901]  27  V.L.R.  417. 
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procedure.  The  Australian  Parliament  could  uot  includ 
those  matters,  because  it  can  only  put  one  tax  in  one  bil 
it  can  include  everything  which  is  not  foreign  to  the  tax 
the  United  States  the  only  matter  in  which  their  Con 
tion  makes  any  distinction  .whatever  is  that  all  bilh 
raising  revenue  shall  originate  in  the  House  of  Repn 
atives.  Yet  those  words,  "  all  bills  for  raising  rev« 
from  the  beginning  of  the  Union  till  the  present 
have  been  taken  to  include  bills  for  spending  the  mon 
raised.  The  result  is  that  there  the  House  of  Represent 
has  taken  upon  itself  the  sole  power  of  introducinc 
ordinary  appropriation  for  the  year :  Vide  Story  o 
Constitution,  p.  642.  That  is  going  a  great  deal  fi 
than  it  is  necessary  to  go  here.  Then  the  Chief  Justict 
that  it  is  impossible  to  believe  that  if  these  sectioi 
the  Custovis  Act  were  sent  up  by  any  Lower  Hou 
any  Upper  House  in  Australia  alone,  and  without  the 
provisions  of  the  Customa  Act,  it  could  be  contendt 
any  Parliamentarian  that  they  constituted  a  measure  wh 
would  be  open  to  the  Upper  House  to  amend  as  not  amoi] 
to  a  money  bill.  The  answer  to  that  is  found  in  what  aci 
occurred  in  the  Commonwealth  Parliament.  The  Englisl 
American  practice  with  regard  to  bills  imposing  taxati 
similar — where  a  particular  tax  is  imposed  the  pr 
allows  the  inclusion  of  anything  necessary  for  the  con 
imposition  of  that  tax  as  long  as  it  relates  to  that  tax 
The  result  is  that  both  English  and  American  Statuti 
elude  many  measures  which  might  be  questioned  as  irre 
under  the  Chief  Justices  judgment,  and  the  same  ma 
said  of  colonial  legislation.  He  puts  the  principle  as  ''  or 
one  bill" — that  is  accurate  enough  if  understood  that  v 
that  bill  anything  necessary  to  the  imposition  and  collecti 
the  particular  tax  may  be  included.  His  judgment,  hov 
prctctically  substitutes  for  sec.  55  a  section  which  would  r< 
"  Every  law  which  in  itself  or  in  connection  with  anothe 
directly  or  indirectly  affects  the  incidence  the  amount  o 
time  place  or  mode  of  payment  of  any  tax  or  which  is  ca 
of  having  such  effect  with  respect  to  any  tax  which  at  any 
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hereafter  may  be  imposed  shall  deal  only  with  such  matters  and  F.C. 

any  other  provisions  therein  whatever  whether  necessary  for  the  J^ 

ascertainment  or  enforcement  of  the  tax  or  not  shall  be  of  no 
effect  or  shall  cease  to  have  effect  upon  the  passing  of  such  other 
law."    The  effects  of  such  an  interpretation  would  be  incalcul-       (^o,  ^), 
able.    It   would   render   it   impossible   for  the  Commonwealth 
Parliament  to  legislate  by  general  Acts  for  general   purposes, 
and  to  leave  it  to  later  Acts  to  provide  the  money,  though  that 
has  been  the  practice  in  England  for  centuries.     It  would  mean 
the  shackling  of  the  Legislature  to  an  unheard  of  extent  and  to 
no  practical  advantage.      In  the  present  case,  as  was  said  by 
Hodges,  J.,  in  Stephens  v.  Abrahams  (e),  Part  VIII.  of  the  Customs 
Act  was  "  dormant "  prior  to  the  passing  of  the  Tariff  Act,  when 
the  latter,  by  virtue  of   sec.  2,  wakens  it  into  life,  and  is  to 
be  read  as  if  every  section  in  the  Customs  Act  were  set  out  in 
it :   Hardcastley  p.  230 ;   Canada  Southern  Rly,  Co.  v.   Inter- 
national  BHdge  Co,  (/).     If,  therefore,  the  clauses  of  Part  VIII. 
do  impose  taxation,  they  do  so  by  virtue  of  the  Tariff  Act  and 
not   of   the    Customs  Act      It   is  still  open   to   Parliament  in 
passing  the   Tariff   Act  to   restrict  or   modify  or  destroy   the 
application  of   any  of   the  general  provisions  in  the   Customs 
Act  ;    as  a  matter  of  fact  it  does  so  in  some  cases.     For  in- 
stance, it  excepts  opium  from  the  operation  of  sec.  138.     (See 
item  106  of  the  schedule.)     A  reference  to  the  debates  in  the 
Convention  will  show  the  way  in  which  sec.  55  was  regarded 
by  members :   Quick  and  Garran,  pp.  675-678. 

[Williams,  J.  That  may  be  very  interesting,  but  we  cannot 
take  it  into  consideration.] 

As  a  matter  of  Parliamentary  practice  {May,  10th  ed.,  542) 
measures  of  new  taxation  are  always  dealt  with  separately, 
though  they  may  include  the  remotest  machinery  for  the  com- 
mencement and  administration  of  the  tax.  Sec.  55  says  in 
effect  "  No  tacking  to  tax  bills."  Queen  v.  Burah  {g\  Hodge  v. 
The  Qiuen  (A),  and  Powell  v.  Apollo  Co,  (i)  are  all  distinguishable 
as  cases  in  which  the  power  has  passed  out  of  the  hands  of  the 

(«)     [1902]  27  V.L.R.  753.  (h)    [1883]  9  App.  Cas.  117. 

(/)    [1883]  8  App.  Cm.  723,  at  p.  727.      (0     10  App.  Cas.  282. 
ig)    [1878]  3  App.  Cas.  889. 
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Legislature  into  the  hands  of  somebody  else.  This  is  a  ca; 
which  political  and  legal  issues  mingle/ and  the  presumptic 
favour  of  the  validity  of  the  law  is  particularly  strong: 
Mocyi^e  on  the  Australian  Co^umonwealth,  pp.  133  and 
What  is  neceasary  for  the  imposition  of  taxation  ?  (a)  1 
there  must  be  a  rate  or  amount,  which  is  in  every  ease  fixe 
the  Legislature.  (6)  There  must  be  the  person  who  has  to 
In  the  case  of  a  poll  tax  these  two  are  all  that  is  neces 
Where  the  tax  is  on  property  you  require  (c)  the  .subject-mi 
Included  in  these  is  the  manner  of  paying  the  tax,  the  tii 
paying  it,  the  currency  in  which  it  is  to  be  paid,  the  enforce 
of  it,  and  the  person  to  whom  it  is  to  be  paid.  The  enforce 
would  include  a  procedure  for  settling  dispute.s,  for  the  rec< 
of  debt,  and  penalties  if  necessary  to  enforce  the  recovery. 
Legislature  may  either  name  the  subject-matter  or  it  ma] 
the  means  of  ascertaining  it.  It  is  submitted  that  the  t^ 
would  even  have  power  to  originate  an  Act  providing  a 
subject-matter,  together  with  a  schedule,  and  to  .saj-  *' 
Customs  duties  are  imposed  this  shall  be  the  schedule."  T 
a  much  stionger  case  than  the  present,  for  that  would  aci 
ascertain  the  subject-matter,  whereas  all  that  is  provided 
these  challenged  sections  is  the  means  of  ascertaining 
subject-matter.  Until  the  rate  or  amount  and  the  perse 
subject-matter  are  either  ascertained  by  a  taxing  Act,  < 
ascertainable  by  means  outside  of  Parliament,  there  is  n 
ation.  The  argument  which  was  most  strongly  pressed  1 
other  side  before  the  Chief  Justice  was  that  but  for 
challenged  sections  goods  which  are  now  dutiable  would  ; 
dutiable,  and  therefore  that  those  sections  were  sections 
imposed  taxation.  It  could  be  with  equal  force  conten<ie 
sec.  22  of  the  Acta  Intei^retation  Act,  which  gives  the  m< 
of  '*  land,"  would  be  a  section  imposing  taxation,  becau 
means  of  it  property  would,  in  the  event  of  a  land  tax,  be 
subject  to  that  land  tax  which  would  otherwise  be  outs 
So  the  provision  "  words  indicating  the  masculine  gendei 
include  females."  The  argument  that  these  section 
mere  machinery  was  sought  to  be  answered  by  showing 
they    applied    not   only    to  dutiable   goods   but   also   to 
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which  are  free.     For  instance,  it  w&s  said  that  under  sec.  234  F.C. 

entries  which  have  to  be  made  with  respect  to  goods  that  are  19Q3 

free  must  be  true,  and  any  false  statement  in  such  entries  is 

made  punishable.     Even  if  that  were  so,  the  fact  that  part  of  r. 

Ab&ahamh 
the  section  could  not  be  said  to  deal  with  the  imposition  of  a  tax       (|f  0.  2). 

would  not  prevent  it  being  upheld  so  far  as  it  does  deal  with 

dutiable  goods. 

They  referred  also  to  Stewart  v.  Maxwell  (k). 

Isaacs,  K.C.,  and  Mackey  (with  them  ColdJiam)  for  the 
defendant  to  move  the  order  absolute — The  construction 
sought  to  be  put  on  sec.  65  by  the  informant  is  historically 
not  the  correct  one.  Its  object  was  to  lift  the  questions 
with  which  it  deals  altogether  out  of  the  region  of  political 
discussion,  and  place  them  for  the  first  time  on  a  legal  basis. 
It  is  not  merely  a^  matter  of  procedure.  So  long  as  you  have 
a  mere  bill  or  proposed  law  you  have  a  matter  of  procedure, 
but  directly  it  passes,  or  purports  to  pass,  into  actual  law  the 
Constitution  assumes  a  different  attitude  towards  the  measure, 
the  object  being  deliberately  to  place  it  beyond  the  power  of  the 
Houses  by  inadvertence  or  design  to  do  what  the  Constitution 
says  is  not  to  be  done.  The  debates  in  the  Convention  show 
that  it  was  moved  to  insert  the  words  "  and  collection "  after 
"imposition''  in  sec.  55,  and  that  it  was  negatived  by  26 
votes  to  1 6. 

[Williams,  J.  We  are  all  of  opinion  that  we  cannot  look  at 
thai    We  must  interpret  the  Act  as  we  find  it.] 

Applying  the  ordinary  rules  of  interpretation  the  word 
"imposition  "  cannot  include  "  collection ''  in  this  section. 

[Hood,  J.  Is  not  the  position  this,  that  sec.  53  puts  a 
limitation  on  the  Senate,  saying  in  effect  to  it — ''You  shall 
not  amend  a  tax,"  while  sec.  55  enforces  that  restriction  ?] 

No,  for  if  the  Senate  insisted  on  amending,  and  the  House 
of  Representatives  said,  "  Very  well,  do  so,"  sec.  53  is  in- 
fringed. 

[Hood,  J.  But  where  the  Houses  are  at  variance  it  will 
prevent  quarrels  between  them.    The  House  of  Representatives 

(k)    16  Howard's  Reports  150  and  163. 
Vol.  29.  V.L.R.  Q 
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will  see  that  sec  55  makes  it  useless  to  attempt  to  pass 
through  the  Senate  by  tacking  it  on  to  a  bill  which  they  1 
the  Senate  will  pass.] 

Certainly,  but  the  section  goes  much  further  than  tb 
is  a  guarantee  to  the  people  of  the  Commonwealth.  Tl 
of  Queen  v.  Burah  (i)  shows  the  position  of  a  c 
Legislature.  It  is  limited  strictly  to  the  powers  given  a 
area  covered  by  its  grant,  but  within  that  area  it  is  su 
It  is  not  a  mere  delegate.  It  also  shows  that  these  sectior 
laws  imposing  taxation  from  the  moment  they  cam 
operation.  The  practice  in  tacking,  as  shown  by  the  ini 
cited  by  the  other  side,  has  always  been  to  add  the  la^ 
desired  to  pass  to  the  annual  Appropriation  Act,  the  i 
threat  being — "  You  dare  not  throw  this  out,  for  by  doing 
will  throw  out  the  annual  service  and  throw  the  Stat 
confusion."  So  that  in  framing  sec.  55  something  mor< 
have  been  intended  than  merely  to  prevent  tacking.  It  pj 
any  mingling  of  taxation  with  anything  else.  It  introduces 
constitutional  principle.  The  words  "laws  imposing  tax 
denote  an  Act  which  imposes  a  tax  and  does  nothing  els< 
does  not  exclude  everything  that  is  necessary  to  ascertt 
amount  of  the  tax.  It  includes  all  machinery,  etc.,  neeess 
its  complete  imposition,  but  nothing  more.  That  ai^ 
recognizes  fully  the  fact  that  we  do  find  on  the  Engli; 
Australian  statute  books  many  laws  imposing  taxation 
mingle  the  imposition  with  the  collection  and  enforceme 
it  says  that  in  future  such  laws  shall  deal  only  with  the  imp 
of  the  taxation.  The  result  of  the  interpretation  sue 
by  the  other  side — namely,  that  all  machinery  for  col 
enforcement,  and  penalties  is  part  of  a  law  imposing  taxa 
would  be  that,  if  the  House  of  Representatives,  finding 
already  imposed,  passed  a  bill  making  provision  or 
provision  for  collecting  the  tax — say  by  appointing  a 
missioner — the  Senate  could  not  amend  that.  Nort 
Shelvy  (m)  shows  the  effect  of  an  Act  which  does  not  o 
the  Constitution.  The  definition  of  "  proposed  laws  *'  and 
imposing  taxation  "  suggested  by  the  other  side  may  be 

(0    3  App.  Cas.  889.  (m)  118  U.S.R.  425. 
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thus : — Suppose  an  Act  is  passed  which  says  "  The  Excise  duty  F.C. 

on  sugar  shall  be  the  same  rate  as  Parliament  shall  hereafter  ^^ 

fix  as  the  rate  for  the  Customs  duty  on  sugar."     Accordinsf  to       c, 

the  informant's  contention,  that  does  not  impose  a  tax  at  all.  v. 

Ajbrahamb 

Then  a  tariff  is  passed  imposing  a  Customs  duty  on  sugar,  and       (j^q  ^^^ 

fixing  the  rate.     There  is  certainly  an  Excise  duty  on  sugar 

then.    Which  Act  imposes  it  ?    Or  suppose  an  Act  of  Parliament 

is  passed  here  which  says  "  The  income  tax  in  Australia  shall 

be  the  same  rate  in  any   year  as  the  rate  of  the  income  tax 

imposed  by  the  Imperial  Parliament,"  which  Act  imposes  the 

tax  here,  the  Australian  or  the  Imperial  ?     Now  take  sec.  140  of 

the  Cvstama  Act,  which  says  that  goods  which  are  not  dutiable 

shall,  under  certain  conditions,  be  taxed  at  the  same  rates  as 

datiable  goods.     That  assumes  that  these  goods  are  not  dutiable 

to  start  with.     Then  it  is  said   that  is  a  mere  interpretation 

section.     But  the  difference  between  this  and  an  interpretation 

Act  is  that,  where  you  have  a  general  Interpretation  ilo^,  saying, 

for  instance,  that  "  person "  shall   include   "  corporation,"  that 

assumes  that  "corporation"  is  in  the  later  Act.     The  language 

of  the   GuatoToa  Act,  however,  assumes  plainly  that  the  goods 

struck  at  by  sec.  140  are  not  within  the  later  Act.     The  same 

is  true  of  sec.  148.     Apart  from  that  section  the  authorities  are 

quite  clear  that  the  goods  struck  at  by  it  are  not  within  the 

tariff.    In  other  words,  this  argument  is  that  dutiable  goods  are 

the  goods  hit  at  by  the  Tariff  Act,     These  other  goods  are  not 

hit  by  the  Tariff  Act,  but  they  are  hit  by  the  CustoTOs  Act. 

Sec  39  is  exceedingly  strong. 

[Williams,  J.  That  also  seems  to  provide  a  rule  of  denomin- 
ation. It  is  a  rule  for  the  purpose  of  enabling  the  Customs 
officers  to  follow  the  dutiable  goods  with  another  face  on  them. 

HoOB,  J.  It  seems  to  me  to  go  a  great  deal  beyond  that. 
Still,  the  Legislature  could  have  said  in  the  Customs  Act 
"Wherever  the  expression  dutiable  goods  occurs  it  must  be 
taken  as  including  any  article  which  in  the  opinion  of  the 
Minister  can  be  used  as  a  substitute."  That  would  not  be 
imposing  a  duty  ;  it  would  be  interpretation.] 

A.dinitting  that,  it  is  not  what  the  Legislature  has  said.  It 
IS  not  enough  that  they  could  have  effected  the  same  thing  by 
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F.C.  different  language.     Our  whole  argument  is   that  they   could 

J 903  have  done  it  in  a  different  way — that  the  Constitution  says  they 

must  do  it,  if  it  all,  in  a  different  way.     Again,  take  sec.  140 — 
that  relating  to  goods  composed  of  separate  parts.     In  Shaw 

An  RAW A  MR 

(No.  it).  ^'  Howden  (n)  watches  were  introduced  in  parts,  and  it  was 
held  that  they  were  not  touched  by  the  tariff,  because  it  only 
struck  at  watches.  If  Fart  VIII.  of  the  Customs  Act  had  been 
a  mere  interpretation  Act  there  would  have  been  no  need  to 
incorporate  it.  Part  VIII.  is  not  to  affect  duties  payable  under 
any  State  Act — it  only  becomes  operative  when  the  Federal 
tariff  comes  into  existence.  But  in  passing  the  Tariff  Act  the 
Legislature  had  an  eye  only  to  the  goods  named  in  the  schedule, 
and  then  only  if  those  goods  were  imported  in  the  ordinary  way. 
These  other  goods  are  taxed  not  by  it,  but  by  the  CustoTiis  Ad, 
which  w&s  from  the  first  a  law  imposing  taxation,  though  Part 
VIII.  only  came  into  force  when  the  Federal  tariff  came  in.  If 
this  Customs  Act  were  passed  after  the  Tariff  Act,  could  it  be 
said  to  be  an  interpretation  Act?  Clearly  not.  It  would 
obviously  impose  taxation.  Suppose  then,  that  having  been 
done,  the  existing  Tariff  Act  were  repealed  and  another  passed 
(which  is  not  at  all  improbable),  with  the  knowledge  of  the 
existence  of  that  Customs  Act,  would  the  latter  be  thereby 
converted  from  a  taxing  Act  into  an  interpretation  Act? 
According  to  the  other  side  the  Senate  could  bring  in  a  bill 
to  impose  any  tax  whatever,  provided  it  said,  *'  This  is  not  to 
come  into  operation  until  such  and  such  an  Act  is  passed, 
and  this  latter  Act  might  itself  be  one  which  the  Senate  could 
originate.  Take  sec.  140  again.  Apart  from  it  the  parts  would 
not  be  taxable.  The  Minister  claims  to  tax  parts  and  is 
challenged.  To  what  Act  would  he  refer  to  justify  his  claim  ? 
It  would  be  useless  to  refer  to  the  Tariff  Act  He  would  be 
thrown  back  on  sec.  140  of  the  Customs  Act  Cf.  also  Attomiey- 
General  v.  Saggers  (o).  These  are  not  stray  sections.  They 
form  a  separate  part  of  the  Act,  and  are  expressly  left  to  lie 
dormant  until  the  Tariff  Act  is  passed.  They  mean  an 
enormous  revenue,  which  would  never  be  obtained  but  for 
the  Customs  Act,  They  alter  the  law  so  as  to  increase  the 
(n)    [1883]  9  V.L.R.  (L.)  102.  (o)    [1814]  1  Price  182,  at  p.  194. 
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harden   on   the    people.    Take    sec.   138;    the  Common    Law  F.C. 

rule  is  that  where  an  Act  enacts  two  inconsistent  or  different  ^^ 

duties    or    taxes,  the    lower    one    only   is    imposed :     South  

Staffordshire    Waterworks   Co.   v.   Barron  (p).      That  section  r. 

A  Hit  A  HA  If  W 

alters  that  Common  Law  rule,  and  says  that  in  such  a  case  the       (if^.  i^), 
higher  one   is   the  one    imposed.     How    can    that    be    called 
interpretation  ?      What    language    in    the   Tariff  Act  does  it 
interpret  ? 

[Hood,  J.  It  seems  to  me  that  it  is  interpretation.  There 
are  two  possible  interpretations  of  the  Act,  and  this  section 
says  which  is  the  one  to  be  applied.] 

That  is  construction,  not  interpretation  :  Liehenroth  v.  Robert- 
son (q)  is  an  authority  that  such  a  clause  imposes  a  duty ;  so 
with  flotsam,  jetsam,  etc.,  under  sec.  148.  The  Tariff  Act  (sec. 
5)  only  makes  the  duty  payable  "  on  all  goods  dutiable  under 
the  schedule  imported  into  Australia."  It  was  established  as 
early  as  Lord  Raymond  that  goods  flotsam,  wreckage,  etc.,  are 
not  *'  imported.''  Indeed,  sec.  148  assumes  that,  but  still  charges 
them  with  duty.  So  sees.  139  and  140  expressly  distinguish 
between  the  goods  made  liable  to  duty  thereby  and  "  dutiable 
goods,"  which  are  goods  otherwise  dutiable.  Shortly  put,  our 
argument  on  this  head  is  that  the  Gustome  Act  assumes  that  the 
Tariff  Act  does  not  hit  certain  goods,  and  says  : — "  Because  there 
are  no  words  in  the  Tariff  Act  which  touch  these  goods — no 
words  imposing  taxation  in  these  cases — we  hereby  say  these 
goods  shall  be  taxed,  we  hereby  impose  taxation."  The 
moment  you  can  point  to  a  provision  on  the  Statute  Book  by 
virtue  of  which  money  is  claimed  by  way  of  taxation  from  the 
subject,  you  have  a  ''law  imposing  taxation."  It  does  not 
matter  that  the  Statute  did  not  operate  immediately  on  its 
passing  so  as  to  enable  the  money  to  be  claimed,  or  that  it  could 
only  be  claimed  on  the  fulfilment  of  a  condition.  In  such  a  case 
once  the  condition  is  fulfilled,  no  mattei^  what  that  condition  is, 
the  Statute  is  a  ''  law  imposing  taxation."  The  informant  is 
really  trying  to  read  into  sec.  65,  after  "  laws  imposing  taxation," 
the  words  "  which  operate  immediately  they  are  passed  or  which 
operate  at  some  future  time  provided  the  condition  of  their 

(P)    [1807]  13  Time*  L.R.  549.  (q)    144  U.S.R.  35,  at  p.  40. 
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operation  is  not  the  passing  of  a  future  Act  of  Parliament." 
The  interpretation  we  contend  for  leaves  the  words  as  we  find 
them.  The  judicial  parts  of  this  Act  were  passed  under  the  part 
of  the  Constitution  relating  to  "  Judicial  Power  of  the  Common- 
wealth," other  portions  under  the  "  Trade  and  Commerce  "  part, 
and  this  particular  portion  under  the  "Taxing  Powers."  All 
three  are  mixed  up  in  the  one  Act,  which  is  what  the  Constitu- 
tion forbids.  Again,  according  to  the  informant  s  contention,  the 
Senate  could  originate  a  bill  repealing  Part  VIII.  of  the  Customs 
Act,  and  could  then  proceed  to  re-enact  it  in  the  very  words 
used  by  these  sections  with  any  alterations  or  additions  it 
thought  fit.  The  case  of  Stewart  v.  Maocwell  (8up}'u)  is  really  in 
our  favour.  Again,  take  the  incorporating  section  in  the  Tariff 
Act ;  the  efiect  of  that  is  that  the  Court  must  read  the  two  Acts 
as  one.  It  is  not  merely  that  the  provision  with  regard  to 
incorporation  is  illegal,  and  therefore  ineffectual.  "  In  such  a 
case  you  are  to  read  every  part  of  such  Acts  as  if  it  were  part  of 
one  Act:"  Per  Lord  Sel borne,  in  Canada  My.  Co.  v.  IntemoUional 
Bridge  Co.  (supra).  The  two  Acts  actually  become  one,  with  a 
certain  result — namely,  that  all  provisions  in  either  Act  which 
deal  with  anything  else  than  the  imposition  of  taxation  are  of 
no  effect.  The  Constitution  does  not  say  you  must  not  put 
other  provisions  in.  It  says  rather  that  if  you  put  them  in  they 
shall  be  of  no  effect. 

They  also  referred  to  Dudley  v.  Wormington  (r). 

Cur.  adv.  vulL 

Williams,  J.,  read  the  following  judgment: — ^This  is  an 
order  nisi  to  review  referred  to  the  Full  Court. 

The  complainant  is  the  Collector  of  Customs  for  Victoria, 
acting  as  such  for  the  Commonwealth  Government  He  sues 
the  defendant  to  enforce  the  penalty  imposed  by  sec.  234  of  the 
Commonwealth  Customs  Act,  1  Ed.  VII.,  No.  6,  on  the  charge 
of  having  been  unlawfully  concerned  in  making,  in  a  certain 
declaration  mentioned  in  the  information,  certain  false  state- 
ments within  the  meaning  of  sec.  234  and  sec.  236  of  the  same 
Act. 

(r)     [1881]  60  L.J.M.C.  69. 
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Sec  245  of  the  said  Commonwealth  CustoTna  Act  provides 
that  such  a  prosecution  as  that  in  question  here  may  be 
instituted  in  (amongst  others)  any  court  of  summary  juris- 
diction, and  sec.  248  of  that  Act  gives  an  appeal  from 
any  conviction,  order  for  condemnation,  or  order  for  dismissal 
to  the  court,  and  in  the  manner  provided  by  the  law  of 
the  '*  State  where  such  conviction  or  order  is  made  for  appeals 
from  convictions  or  orders  of  *  dismissal/  "  The  prosecution  was 
under  sees.  234,  236,  and  245  of  the  Federal  Cuatoms  Act  1901. 
The  defendant  was  convicted  before  the  justices  of  an  offence 
under  sees.  234  and  236.  The  defendant  then  obtained  an  ord^r 
n%»i  to  review  the  decision  under  sec.  141  of  the  Justices  Act 
1890  of  the  State  of  Victoria,  on  the  grounds  set  out  in  that 
order,  and  this  order  nisi  has  been  referred  to  us  for  decision. 

The  question  for  us  to  consider  is  whether  that  conviction 
was  right  or  wrong.  The  only  grounds  in  the  order  nisi  which 
it  is  necessary  to  deal  with  are'  grounds  4,  5,  and  6,  as  we  have 
heard  no  arguments  addressed  to  us  on  grounds  1 ,  2,  and  3,  and 
they  have  been  virtually  abandoned.  In  other  words,  the  grave 
question  we  have  to  determine  is  whether  certain  sections  of  the 
Federal  Customs  Act  1901  are  of  no  effect. 

It  is  as  well  at  the  outset  to  observe  that  we  have  had 
lengthy  arguments  addressed  to  us  based  upon  the  views  held 
by  members  of  the  Federal  Convention  upon  the  scope,  purview, 
and  effect  of  sees.  53  and  55  of  the  Commonwealth  Act,  and  the 
fact  has  been  pressed  upon  us  that  the  Federal  Senate  freely 
altered  and  amended  the  sections  of  the  Custcrms  Act  1901, 
which  are  now  said  to  be  laws  imposing  taxation.  The  Court  is 
of  opinion  that,  in  construing  those  two  Acts,  it  should  confine 
its  attention  to  a  consideration  of  the  two  Acts,  and  that  such 
matters  as  I  have  mentioned  should  in  no  way  influence  its 
judgment. 

This  serious  question  has  already  been  decided  by  the  Chief 
Justice.  He  has  held  the  sections  of  the  Act  which  relate 
to  this  prosecution  and  conviction  to  be  invalid  and  of  no 
effect,  and  if  his  decision  be  right  the  conviction  of  the  defend- 
ant is  wrong,  and  this  order  nisi  must  be  made  absolute. 
Necessarily,  therefore,  we  have  to  decide  whether  the  judgment 
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of  the  Chief  Justice  be  right  or  wrong.  We  are  of  opinion  that 
the  judgment  of  the  Chief  Justice  is  erroneous  ;  that  grounds  4, 
5,  and  6  of  the  order  nisi  cannot  be  supported ;  that  the  con- 
viction must  stand,  and  the  order  nisi  be  discharged. 

What  we  have  to  consider  is  whether  certain  sections  of 
the  Federal  Cubstoms  Act  1901  are  in  violation  of  the  pro- 
hibition contained  in  sec.  65  of  the  Commonwealth  of  Australia 
Constitution  Act,  and  whether,  therefore,  those  sections  are 
of  no  effect.  Sec.  55  is,  in  my  opinion,  a  section  relating  to 
procedure — to  procedure  as  between  the  two  Houses,  the  Senate 
and  the  House  of  Representatives.  It  is  a  section  evidently  in  aid 
of,  or  as  a  supplement  to,  sec.  53.  By  sec.  5<3  the  Senate  is  pro- 
hibited from  amending  any  law  imposing  taxation,  and  as  a  sup- 
plement to  that,  sec.  55  provides  that  if  any  law  not  dealing  with 
the  imposition  of  taxation  be  annexed  or  attached  to  or  contained 
in  any  law  imposing  taxation,  the  law  so  annexed  or  attached  or 
contained  is  of  no  effect  whatsoever.  The  result  is  that  the 
Senate,  in  passing  a  bill  imposing  taxation,  which  includes 
within  it  or  attached  to  it  provisions  dealing  with  another 
matter  foreign  to  the  imposition  of  taxation,  not  only  gives  no 
validity  whatsoever  to  the  provisions  dealing  with  such  other 
matter,  but  such  provisions  are  absolutely  invalid  and  of  no 
effect.  That  appears  to  me,  putting  it  shortly,  the  interpretation 
and  effect  of  sees.  53  and  56  of  the  CommomueaUh  of  Australia 
Constitution  Act 

Do  the  sections  in  question  of  the  Federal  Customs  Ad 
1001,  then,  fall  within  the  prohibition  contained  in  sec.  55  ? 
If  they  do,  that  portion  of  the  Act  under  which  the  prose- 
cution in  this  case  took  place,  and  under  which  the  defendant 
was  convicted,  is  invalid  and  of  no  effect.  We  have,  there- 
fore, to  consider  whether  Part  VIII.,  or  any  part  of  Part 
VIII.,  of  the  Federal  Customs  Act  1901  imposes  taxation.  I 
do  not  think  it  does.  The  Customs  Act  was  passed  before  the 
TaHff  Act  Looking  at  the  former  Act  at  the  time  it  was 
passed,  which,  as  the  Chief  Justice  says,  is  the  proper  way  to 
look  at  it,  it  was  clearly  not  an  Act  imposing  taxation.  When 
the  Tariff  Act  came  into  force  subsequently,  Part  VIII.  of  the 
Cvstoms  Acty  meanwhile   suspended,  came  into  operation.     I 
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think  that,  read  with  the  Federal  Tariff  Act,  the  provisions  con- 
tained in  Part  YIII.  of  the  Customs  Act  are  merely  declaratory, 
or  for  the  purpose  of  interpretation  or  definition,  or  prescribing 
rales  of  denomination  or  machinery  provisions  for  carrying  out 
and  enforcing  the  Tariff  Act  These  provisions  in  Part  VIIL, 
to  which  I  refer,  are  evidently  framed  chiefly  for  the  purpose  of 
preventing  the  importation  of  goods  in  disguise  or  by  devices 
so  as  to  evade  payment  of  duty  on  goods  which  they  represent, 
or  for  which  they  are  substitutes,  or  of  which  they  form  part. 
The  Chief  Justice,  in  his  judgment,  selects  certain  sections  of 
Part  VIII.  as  instances  of  provisions  which,  in  his  opinion, 
impose  taxation— sees.  138,  139,  140,  141,  144,  and  148.  We 
have  carefully  considered  these  sections,  and  they  are  all,  in  my 
opinion,  sections  of  interpretation  or  definition,  machinery,  or 
prescribing  rules  of  denomination,  or  declaratory. 

Taking  sec.  139  as  an  example,  as  it  appears  to  be  the 
strongest  section  that  can  be  selected  in  support  of  the  view 
taken  by  the  Chief  Justice.  If  that  section  can  be  rightly 
held  to  be  declaratory,  or  a  section  of  definition  or  inter- 
pretation, machinery,  or  as  containing  rules  of  denomination, 
and  not  a  section  imposing  taxation,  it  is  obvious  that  the 
other  sections  upon  which  the  Chief  Justice  relies  should  bear 
the  same  construction.  Sec.  139,  in  my  opinion,  pro  tanto, 
defines  dutiable  goods,  and  declares  that  the  term  "  dutiable 
goods  "  shall  include  all  goods  which,  in  the  opinion  of  the 
Minister,  are  substitutes  for  dutiable  goods ;  that  these  sub- 
stitutes shall  be  charged  as  such  dutiable  goods  after  notifica- 
tion in  the  Gazette  by  the  Minister.  The  first  part  of  this 
section  relates  to  interpretation  or  definition,  or  enacts  rules 
of  denomination  for  ascertaining  goods  that  are  dutiable;  the 
latter  portion  may  more  properly  be  said  to  be  machinery.  To 
put  it  shortly,  these  sections  which  have  been  selected  by  the 
Chief  Justice  seem  to  provide  means  for  ascertaining  or  defining, 
or  declaring,  what  goods  or  parts  of  goods  are  included  in  the 
various  classes  of  goods  covered  by  the  tariff,  and  for  preventing, 
by  ingenious  disguises  and  tricks,  the  free  importation  of  goods 
which  would  otherwise  be  dutiable.  There  is  one  other  section 
which  has  been  much  relied  on,  to  which  I  may  very  shortly 
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refer — sec  148,  the  flotsam  and  jetsam  section ;  this  section 
appears  to  me  to  be  declaratory  that  goods  thus  brought  into  the 
State  are  to  be  considered  as  if  imported  in  the  ordinary  course. 
It  is  abundantly  clear  that  this  Gustoma  Act  is  not  in  violation  of 
the  spirit  of  the  prohibition  contained  in  sec.  55  of  the  Gomvion- 
wealth  Act,  nor  in  my  opinion  is  it  in  violation  of  the  letter  of 
that  prohibition. 

There  is  another  point  which  I  may  refer  to,  not  indeed 
necessary  to  our  decision,  and  therefore  what  I  say  upon  it 
may  be  fairly  considered  obiter ;  nor  do  I  feel  nearly  as  clear 
upon  this  point  as  I  do  upon  the  point  with  which  I  have 
already  dealt.  That  other  point  is  this,  that  assuming  various 
sections  of  Part  VIII.  of  the  Cuatoms  Act  to  be  a  law  imposing 
taxation,  it  does  not  contain  "  other  matter  ''  within  the  meaning 
of  sec.  55 ;  or,  to  put  it  more  accurately,  and  this  is  all  it  is 
necessary  to  consider  in  the  present  case,  sees.  234,  236,  and  245, 
under  which  the  present  prosecution  and  conviction  took  place, 
are  not  such  "  other  matter."  These  sections  cannot  be  said  to 
be  matter  foreign  to  the  imposition  of  taxation  ;  they  are  parts 
of  the  machinery  provided  for  the  enforcement  of  the  tax,  and, 
if  80,  they  may  be  held  to  be  an  almost  essential  part  of  an 
effective  measure  of  taxation. 

In  conclusion,  I  desire  to  draw  attention  to  the  fact  that  the 
words  used  in  sec.  55  are  "  laws  imposing  taxation."  The  Chief 
Justice  seems  to  have  interpreted  these  words  as  meaning  "  for 
the  purpose  of  imposing  taxation."  This  is  not,  I  think,  a 
legitimate  reading. 

The  order  ni»i  will  be  discharged  with  costs. 


a'Beckett,  J.,  read  the  following  judgment : — ^In  this  case  we 
are  asked  to  say  that  the  sections  of  the  Cuatoma  Act  under 
which  the  prosecution  was  instituted  are  of  no  effect,  and  to  do 
so  on  a  ground  which  leaves  it  doubtful  what  parts  of  the  Act 
are  law  and  what  are  not.  The  learned  Chief  Justice  says  he  is 
not  very  sure  of  sec.  141,  but  thinks  it  does  impose  a  tax.  In 
argument  sec.  132  and  other  sections  have  been  referred  to 
which  might  be  valid  or  invalid  according  to  the  view  taken  of 
their  present  or  contingent  operation  with  regard  to  taxation. 
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We  should    be  careful   before  adopting  a  construction  which  F.C 

reduces  the    Act    to    this    deplorable    plight.    If    the    words  J^ 

to  be  interpreted  are  clear,  no  consideration   of  consequences       „  

*^  ,   .  ^  Stephenr 

should  deter  us  from  giving  full  effect  to  them ;  but,  according  to  p. 

A  nn  An  A  Mil 

all  authority  and  all  reason,  if  their  interpretation  be  open  to       fff^,  2). 
doubt,  we   should   incline   to  an  interpretation   which    would     ^»^^^^  j 

preserve  rather  than  destroy.     But  for  the  weighty  judgment  of 

the  learned  Chief  Justice,  I  should  not  have  thought  it  necessary 
to  refer  to  this  rale  of  interpretation,  and  should  have  said  that 
the  plain  meaning  of  the  words  of  sec.  55  excluded  the  objection 
taken  to  the  Customs  Act,  and  that  they  had  to  be  strained  and 
artificially  enlarged  before  they  would  admit  of  it.  The  literal 
construction  seems  to  me  in  accord  with  the  objects  which  sec- 
tions 53  and  55  were  framed  to  attain,  and  to  give  all  necessary 
security  for  their  accomplishment.  The  extended  construction 
has  difficulties  and  dangers  which  may  frustrate  Legislative 
intentions  given  effect  to,  as  in  the  case  before  us,  without  any 
supposed  departure  from  constitutional  rules.  The  whole 
question  of  interpretation  we  have  to  answer  is — "Is  the 
Gvstoms  Act  a  law  imposing  taxation  within  the  meaning  of  sec 
155  ? "  If  it  is  not,  there  is  an  end  of  the  case ;  the  Act  is 
valid  in  all  its  clauses.  We  have  to  say  what  is  meant  by  a  law, 
and  at  what  period  it  is  to  be  regarded  in  considering  whether 
it  imposes  taxation  or  not.  I  should  say  that  "  law  "  means  the 
Act  of  Parliament—that  is.  the  document  to  be  construed;  the 
time  at  which  we  are  to  regard  it  in  applying  the  test  is  that  at 
which  the  Act  comes  into  force.  On  the  first  point  there  has 
been  no  contention ;  on  the  second,  our  view  is  in  accord  with 
that  of  the  Chief  Justice.  He  says  : — "  Again,  it  was  contended 
that  the  Gustoma  Act  was  an  enactment  merely  conditional  on  a 
Tariff  Act  being  passed,  and  that  for  the  purpose  of  testing  it  in 
view  of  sec.  55  of  the  Gonatitution  Act  one  must  regard  its  effect 
on  the  very  day  it  passed  ....  and  this  is,  I  think,  a 
proper  view  "  (ante,  pp.  220,  221). 

The  Gvstoma  Act  1901  is  an  Act  preparing  the  way  for  an 
Act  imposing  duties  of  Customs  which,  under  sec.  88  of  the 
CcmmonwecUth  Act,  had  to  be  imposed  within  two  years  after  the 
establishment  of  the  Commonwealth.     Its  277  sections  contain 
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F.C.  all  the  necessary  provisions  for  the  ascertainment  and  coUecbion 

]|^  of  these  duties,  and  for  penalties  on  attempts  to  evade  them— a 

Stkphbns  comprehensive  system  dealing  with  all  questions  supposed  to  be 
V.  likely  to  arise,  so  complete  that  the   Tariff  Act  which  imposed 

(No.  th  ^^^  duties  was  contained  in  five  sections  only,  referring  to 
A'Bed^t  J.  certain  schedules.  Looking  at  the  general  scope  of  the  GvsimM 
Acty  no  one  would  describe  it  as  An  Act  imposing  taxation, 
though  it  would  be  obviously  an  Act  framed  in  anticipation  of 
taxation  to  be  afterwards  imposed,  and  to  make  that  taxation 
effectual.  It  has  not  been  contended  that,  because  it  contem- 
plated the  imposition  of  taxation,  it  was  to  be  itself  considered 
as  a  law  imposing  taxation.  The  attack  has  been  made  upon  a 
few  sections  in  Part  VIII.  These  are  fully  dealt  with  in  the 
judgment  of  the  learned  Chief  Justice,  and  he  shows  that,  when 
the  Tariff  Act  passed,  these  sections  had  the  effect  of  making 
liable  to  duty  certain  things  which,  without  them,  would  not 
have  been  so  liable.  Perhaps  the  strongest  instance  is  sec  139, 
which  provides  that  whenever  goods  are  imported  which,  in  the 
opinion  of  the  Minister,  are  a  substitute  for  dutiable  goods,  he 
may  direct,  by  Gazette  notice,  that  such  first-mentioned  goods 
shall  be  charged  with  the  same  duty  &s  the  dutiable  goods,  and 
that  they  shall  be  charged  accordingly.  So  sec.  3  40  provides  for 
the  same  duty  being  paid  upon  parts  of  goods  as  upon  complete 
goods  in  certain  instances  ;  sec.  136  upon  reputed  quantity,  not 
upon  actual  quantity ;  sec.  148  upon  goods  derelict,  fiotsam, 
or  jetsam,  as  if  imported.  These  sections  cannot  properly 
be  called  mere  interpretation  clauses.  It  matters  not  what  name 
should  be  given  to  them,  if  they  cannot  properly  be  called  clauses 
imposing  taxation.  Why  I  say  that  they  cannot  be  so  called  is 
that  in  themselves  they  created  no  liability  to  taxation.  They 
were  altogether  inoperative  until  by  subsequent  legislation  the 
duties  were  imposed  which  these  sections  provided  should  fall 
upon  certain  goods  in  certain  cases.  The  Tariff  Act  imposed 
the  tax  ;  these  sections  merely  specified  certain  goods  upon 
which  the  tax  when  imposed  should  fall.  It  is  scarcely  necessary 
to  observe  that  the  framers  of  the  Tariff  Act  were  in  no  way 
bound  by  the  Cvstoms  Act,  and  might  have  specifically  included 
these  goods,  or  might  have     expressly    excluded    them    from 
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taxation.    They  were  under  no  compulsion  to  avail  themselves  F.C. 

of  the  anticipatory  provisions  which  were  made  as  most  con-  {^ 

venient  for  dealing  with  exceptional  cases.  o 

Coming   back    to   what   is   to   me   the   starting   point,   and  v. 

asking — Is  the  Customs  Act,  because  of  these  clauses,  a  law  (^o,  ^h 
imposing  taxation  ?  I  say  no,  because  when  the  Act  came  j^*sZk^  j^ 
into  force  there  was  no  tax  which  these  clauses  could  impose. 
They  could  not  touch  anyone  or  anything  until  the  Legis- 
lature had  effectually  created  the  tax  which  they  had  in 
contemplation.  If  by  any  means  other  than  legislation  these 
clauses  could  ever  operate  to  lay  burdens  upon  the  subject, 
I  should  consider  them  differently.  Merely  postponing  the 
operation  of  the  Act  to  a  future  date,  or  providing  for  some- 
thing to  be  done  in  the  futuie,  by  force  of  the  Act,  un- 
assisted by  new  legislation,  would  not  prevent  the  Act  from 
being  one  imposing  taxation  within  the  meaning  of  sec.  55.  If, 
for  instance,  the  Minister,  as  to  substituted  duties,  were  em- 
powered to  fix  a  rate  for  himself,  without  reference  to  rates  to 
be  fixed  by  Parliament,  the  objection  taken  could  be  sustained. 
The  learned  Chief  Justice  acknowledges  that  the  Act  when  it 
passed  did  not  impose  taxation,  but  he  says : — "  The  words 
'imposing  taxation '  in  sec.  55  must,  I  think,  be  read  as  '  for  the 
purpose  of  imposing  taxation,'  ix,,  whose  object  is  to  impose  a 
tax,  whether  at  the  moment  or  in  the  future,  or  conditionally  in 
the  future.  ...  If,  then,  this  Customs  Act  be  judged,  as  it  is 
said  is  the  test,  as  on  the  day  it  passed,  the  sections  of  Part  VIII., 
which  are  being  discussed,  were  assuredly  laws  for  the  purpose 
of  imposing  taxation,  which  is  what  I  think  sec.  55  must  mean." 
Here  I  differ  from  him.  I  think  that  sec.  55  means  only  what 
it  says,  and  that  the  contests  and  jealousies  to  which  sees.  53  and 
55  owe  their  origin  supply  reasons  for  adhering  to  the  literal 
construction.  There  can  be  no  danger  in  permitting  the  Senate 
to  amend  a  measure  such  as  this,  which  can  impose  no  burden 
until  the  burden  is  deliberately  imposed  by  further  legislative  * 
action  of  the  character  which  the  measure  openly  contemplates. 
Here  is  no  insidious  introduction  of  something  which,  by  future 
legislative  inadvertence,  might  be  converted  into  a  tax.  No  one 
could  misapprehend  the  object  or  effect  of  the  clauses  in  question. 
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which  both  Houses  must  be  taken  to  have  adopted,  conside 
that  they  did  not  transgress  sec.  55,  and  unless  we  see  cli 
that  there  has  been  a  transgression  we  should  not  help 
ingenuity  to  construct  one.  Counsel  felt  the  difficult 
maintaining  his  position  if  the  time  when  the  Act  came 
force  was  the  time  to  be  regarded  in  determining  whether  it 
a  law  imposing  taxation  or  not,  and  contended  that  the 
when  an  ofience  against  it  was  committed  or  dealt  with  b; 
Court  was  the  proper  period.  This  is  opposed  to  the  vi< 
the  Chief  Justice  and  of  this  Court,  and  would  intn 
dangerous  uncertainty.  Legislative  changes,  not  dii 
dealing  with  the  measure,  might  alter  its  character  from  tii 
time.  It  might  be  altogether  good  one  year,  destroyed  as  i 
but  a  few  sections  in  another,  and  restored  to  complete  val 
in  the  year  following.  But  the  best  reason  for  saying  tha 
time  when  it  passes  is  the  time  to  be  considered  seems  to  i 
be  that  the  section  is  intended  to  secure  the  observam 
certain  rules  of  Parliamentary  procedure  and  the  preservati 
certain  rights  as  between  the  two  Houses  at  the  time  w^he 
proposed  measure  is  being  made  into  law.  If  these  are 
observed,  and  the  measure  is  launched,  its  framers  hi 
observed  the  conditions  of  sec.  55,  they  have  exercised 
constitutional  rights,  and  have  broken  through  no  constitui 
restrictions.  Their  Act  is  good  once  and  for  all,  and  not 
retrospectively  invalidated  because  some  subsequent  exerc 
Legislative  authority  gives  it  an  operation  which  it  ha* 
when  it  left  their  hands. 


Hood,  J.,  read  the  following  judgment : — I  do  not  find  it 
to  aptly  describe  the  legislation  contained  in  Part  VII  I.  o 
Federal  Customs  Act.  It  is  a  sort  of  forewarning  as  to 
will  happen  when  the  Tariff  Act  is  passed.  It  contains 
guards  for  protecting  the  revenue,  for  preventing  evasio 
duty,  and  for  widening  the  meaning  of  words  about  to  be 
in  the  TaHff  Act,  and  the  object  is  to  enforce  the  spirit  o 
Act  as  well  as  its  letter.  Undoubtedly  the  effect  is  to 
certain  articles  liable  to  duty  that  would  not  otherwise  \ 
But  it  is  a  mistake,  I  think,  to  say  that  a  section   is  < 
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imposing  taxation  simply  because  the  effect  of  the  section  is  to 
make  some  otherwise  free  articles  dutiable.  A  great  d^al  more 
must,  in  my  opinion,  appear  before  a  section  is  obnoxious  to  the 
provision  of  sec.  65  of  the  Federal  Constitution  Act.  That 
section  is  one  of  a  group  of  four  regulating  the  piocedure  and 
relations  of  the  two  Houses  in  the  initiation  and  amendment  of 
legislation.  The  expression  "  laws  imposing  taxation  "  seems  to 
me  to  be  a  special  phrase  relating  to  a  particular  constitutional 
class  of  legislation  ;  no  definition  is  afforded  by  Parliament,  and 
none  suggested  seems  quite  satisfactory.  But  the  section,  like 
every  Act  of  Parliament,  is  to  be  considered  according  to  its 
subject-matter,  and  in  relation  to  the  evils  sought  to  be  cured. 
The  subject-matter  is  Parliamentary  practice.  The  evils  to  be 
remedied  are  disputes  between  the  Houses,  leading  possibly  to 
what  I  may  call  "  strikes."  Sec.  55  affords  a  novel,  but  probably 
a  satisfactory  mode  of  settling  such  disputes  by  means  of  judicial 
decisions.  That  section  was  not,  in  my  opinion,  enacted  for  the 
benefit  of  the  public.  If  Parliament  agreed  on  any  subject- 
matter,  it  could  not  be  prevented  by  the  operation  of  sec.  55 
from  placing  the  legislation  properly  upon  the  Statute  Book. 
The  section  would  only  regulate  the  manner  in  which  the 
legislation  should  be  carried  out,  and  I  think  it  is  not  to  be  read 
so  as  to  include  any  and  every  section  that  increases  the  orbit  of 
taxation.  Such  a  mode  of  reading  it  would  include  the 
Interpretation  Act,  and  probably  many  others  that  I,  for  one, 
would  never  dream  of  calling  taxing  Acts. 

Turning  to  Part  VIII.  of  the  CustoTna  Act,  sec.  139  was  one 
upon  which  most  reliance  was  placed.  That  section  seems  to 
me  merely  a  declaration  that,  when  the  tariff  mentions  a  par- 
ticular article  as  dutiable,  it  is  to  be  read  as  covering  any 
substitute  which  the  Minister  may  proclainf.  As  to  this  section, 
I  was  at  first  impressed  by  the  decision  in  Powell  v.  The  Apollo 
Co.  {a).  But  there  is  a  clear  distinction.  The  Legislature  there 
had  enacted  that,  whenever  any  article  possessed  properties 
which  cotild  be  used  for  purposes  similar  to  the  dutiable  article, 
the  Governor  was  to  levy  a  duty  on  that  article.  There  the 
duty  on  the  similar  article  was  imposed  by  the  section  in 
(«)    10  App.  Cftfl.  282. 
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F.C.  question.     But  there  is  a  great  difference  between  saying  that  a 

igQ3  third  person  may  levy  a  duty,  and  saying  that,  in  a  tariff  about 

—  to  be  passed,  any  substitute  for  a  named  dutiable  article  is  to  be 

V.  included  as  dutiable.     In  the  first  instance,  the  duty  is  imposed 

.Abrahams 
(No.  %).      ^7  ^^^  legislation.     In  the  othei',  no  duty  is  imposed  till  the 

Hood  J        tariff  is  passed,  and  then  that  tariff  is  to  be  construed  in  a 

particular  way.     So  with  sec.  148.     That  is  a  statement  that,  in 

administering  the  tariff,  certain  goods    will   be    considered  as 

imported  goods,  though  they  are  not  strictly  such.     And  I  think 

that  the  other  sections  referred  to  can  be  looked  at  in  a  similar 

light.     I  do  not  agree  with  the  general  proposition  that  a  law 

may  escape  from  the  veto  in  sec.  55  of  the  Constitution  Act, 

merely  by  making  it  conditional,  or  by  postponing  its  operation, 

nor  do  I  think  that  a  law  is  to  be  judged  in  relation   to  see  55 

by  its  effect  on  the  very  day  it  passed.     Such  a  course  would 

make  sec.  55  inoperative,  as  it  could  be  so  easily  avoided.     But 

while  that  is  so  as  a  rule,  yet  in  this  case  the  fact  that  the 

particular  sections  were  not  to  have  any  force  till  the  Tariff  Act 

was  passed  goes  far  to  explain  them,  and  to  show  that  they  are 

not«  and  never  were,  '*  laws  imposing  taxation." 

There  are  other  matters  of  great  importance,  dealt  with  by 

the   learned    Chief  Justice,  and   the   Attorney-General  in  bis 

interesting  argument,  which,  owing  to  our  decision  being  adverse 

to  the  defendant,  we  need  not  consider. 

Order  nisi  discharged. 

Solicitor  for  the  informant :  Croker. 

Solicitors  for  the  defendant :  Oillott,  Bates  Jk  Moir. 

J.  M. 
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In  re  CITY  TATTERSALL'S  OLXTB,  Ex  parte  OLIVER.     MADDEN,  C.J. 

1003 
Lkauing-^Lieensmg  Act  1890  {ITo.  1111),  m.  3,  4  (8),  SH^Club,  eertificcUe  to^       AvguU  14. 

Second  certificate  in  reepect  of  §ame  premiaes — Special  caee— Application  for  

COM  to  he  etated, 

A  special  case  cannot  be  stated  in  respect  of  the  refusal  of  the  Licensing  Court 
to  giant  a  certificate  to  a  club. 

A  second  certificate  cannot  be  granted  to  a  new  club  in  respect  of  premises  for 
which  another  certificate  has  already  been  granted,  and  which  certificate  is  still 
m  existence. 

Where  an  application  in  writing  for  a  special  case  has  been  made  by  leaving  • 
the  same  with  the  clerk  of  the  Licensing  Court,  and  the  Licensing  Court  has 
rtated  a  special  case,  that  is  a  sufficient  compliance  with  the  provisions  of  sec.  58 
of  the  Liceming  Act  1890,  although  such  applicatioif  has  not  been  made  to  the 
Gout  itself  while  sitting  as  a  Court. 

Special  Case  under  the  provisions  of  see.  68  of  the  Licena- 
ing  Act  1890.    The  following  was  the  case  as  stated : — 

"  Under  the  provisions  of  sec.  4,  sub-sec.  8,  of  the  Act  the 
Court  on  1st  June  1903  refused  to  certify  that  'City  Tattersall's 
Club '  was  a  club  within  the  meaning  of  the  Act. 

"  The  Court  held  on  the  evidence  that  the  association  known 
as  'City  Tattersall's  Club'  was  not  an  association  united  for 
the  purpose  of  providing  accommodation  for  and  conferring 
privileges  and  advantages  upon  the  members  of  the  association 
only.  The  Court  also  held  that  the  privileges  and  culvantages 
of  gambling  on  the  club  premises  were  not  confined  or  limited  to 
members  of  the  association  only,  but  that  bookmakers  and  other 
members  of  the  association  gambled  on  the  club  premises  on 
behalf  of  friends  and  clients  who  were  not  members  of  the 
association,  and  that  these  friends  and  clients  of  members  of  the 
association  were  entitled  to  derive  the  benefits,  profits,  and 
advantages  from  gambling  through  their  agents,  who  were 
members  of  the  association.  For  this  conclusion  the  Court 
would  refer  the  Supreme  Court  to  the  evidence  of  Michael 
Boland,  who  stated  *  We  have  advertised  for  bookmakers  to  ply 
their  vocation  at  the  club.*  Martin  Wencke,  who  stated  *  I  have 
large  commissions  from  my  friends  to  put  on  money  for  them. 
I  put  on  money  if  my  friends  send  me  cheques  or  wire  the 
money  to  me.    It  suits  me  to  put  a  little  on  for  my  country 
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MADDEN,  C.J.  clients.'     And  James  Donahoo,  who  stated  *  I  would  use  the  club 

1903  to  bet  for  my  clients  on  commission.'     And  the  other  evidence 

'yyj^e         produced  on  the  hearing.    Finding  thus  on  the  facts,  the  Court 

TA't^MALL's    decided  as  a  matter  of  law  that  the  association  known  as  *  City 

Clob,         Tattersall's  Club '  was  not  a  club  within  the  meaningf  of  sec.  3 
Ex  parte 
Olivkb.        (the  interpretation  section  of  the  Act).     The  Court  also  decided 

that,  inasmuch  as  the  club  certificate,  dated  loth  July  1891— a 

copy  of  which  is  hereunto  annexed — W8U3  still  in  existence,  and 

referred  to  the  same  premises  in  respect  to  which  the  association 

known  as  '  City  TattersalVs  Club '  asked  for  a  club  certificate,  it 

could  not  or  should  not  grant  a  second  certificate  in  respect  ot 

the  same  premises  till  it  directed  that  that  certificate  should  no 

longer  be  of  any  force  or  efi^ect :  See  sec.  3,  definition  of  club, 

sec.  4,  sub-sec.  8,  and  sec.  72  of  the  Act.     The  questions  for  the 

opinion  of  the  Supreme  Court  are  whether  such  determinations 

of  the  Court  were  erroneous  in  point  of  law. 

"  A  copy  of  the  notes  of  evidence  is  annexed.  The  applica- 
tion was  refused  on  1st  June  1903. 

"  Counsel  in  Court  intimated  that  '  City  Tattersall's  Club ' 
desired  to  appeal  to  the  Supreme  Court. 

'*  No  written  application  was  made  to  the  Licensing  Court, 
but  the  document  annexed,  marked  '  A,'  was  handed  to  Judge 
Moles  worth  whilst  sitting  in  another  jurisdiction  on  1st  July 
1903." 

The  document  "  A  "  was  a  notice  in  the  ordinary  form  asking 
for  a  special  case  to  be  stated,  and  was  addressed  to  the  Licensing 
Court,  and  served  on  the  clerk  of  the  Court,  and  by  that  clerk 
was  handed  to  His  Honor  Judge  Molesworth  while  sitting  in 
another  jurisdiction.  Judge  Molesworth  was  the  chairman  of 
the  Licensing  Court  that  dealt  with  the  application  for  the 
certificate. 

It  did  not  appear  from  the  evidence  whether  or  not  the 
Licensing  Court  did  sit  again  within  a  month,  but  it  was  stated 
during  the  argument  that  it  was  the  practice  of  the  Court  in 
Melbourne  to  sit  every  month.  It  is  not  considered  necessary 
for  this  report  to  set  out  any  further  evidence  as  to  the  trans- 
actions of  the  members  of  the  club  with  respect  to  the  mode  in 
which  bets  were  made. 
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It  appeared  from  the  evidence  that  a  certificate  for  the  same  MADDBN,  C. J. 


premises  had  been  granted  to  a  club  called  "  Tattersall's  Club/' 
which  dub  had  left  the  premises  and  carried  on  the  club  in 
Royal-lane. 

Oaunaan  for  the  appellant — The  application  for  a  special 
case  was  rightly  meAe  by  serving  a  written  request  upon  the 
Clerk  of  the  Court.  It  may  happen,  and  frequently  does 
happen  in  the  country  districts,  that  the  Court  does  not  sit  again 
within  the  month,  and  no  application  could  be  made  under  sec. 
58  to  the  Court  itself  while  sitting  as  a  Court.  In  this  case  the 
Court  has  stated  a  special  case,  and  that  is  sufficient.  The  Court 
held  that  this  association  was  not  a  "  club  "  within  the  meaning 
of  sec.  3,  on  the  ground  that  persons  outside  the  club  obtained 
advantages  not  shared  equally  by  every  member  of  the  club,  but 
it  is  submitted  that  it  was  open  to  each  member  to  act  as  a 
commissioner  for  some  person  outside,  and  the  privilege  of 
making  bets  was  shared  equally  by  every  member  of  the  club. 
The  fact  that  another  club  had  at  one  time  obtained  a  certificate 
for  these  premises  does  not  preclude  the  Court  from  issuing 
another  certificate  to  a  bomd-fide  applicant  where  the  evidence 
shows  distinctly  that  the  former  club  has  ceased  to  occupy  such 
premises.  The  former  certificate  lapses,  and  there  was  no 
necessity  to  cancel  it. 

The  following  cases  were  referred  to : — Dowries  v.  Johnson  (a), 
Cromarty's  Case  (6). 


1008 
In  re 

CiTT 

Tattbbsall's 

Club, 

Bx  parte 

OUYER. 


Cussen  for  the  Licensing  Inspector — The  Court  had  no  juris- 
diction to  state  a  special  case.  It  was  held  in  the  case  of  In  re 
The  Melboume  Democratic  Club  (c)  that  the  cancellation  of  a 
club  s  certificate  was  purely  a  matter  of  discretion,  and  that  the 
provisions  of  the  Act  as  to  procedure  did  not  apply  to  a  club  at 
all;  that  when  once  a  certificate  was  granted  the  club  was 
outside  the  Act  If  sec.  68  did  not  apply  to  an  application  by  a 
dub,  then  for  the  same  reason  sec.  58  would  not  apply.  By 
sec.  58  it  is  provided  that  the  application  for  a  special  case  must 


(a)    [1896]  2  Q.B.  203. 


ic) 


(&)     Argus,  lOth  January  1890. 
[1901]  27  V.L.R.  88. 
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MADDEN,  C.J.  be  made  to  the  Court  itself  while  it  is  sitting  as  a  Court 
1903  applicant  for  a  certificate  for  a  club  has  no  statutory  rig 

all ;  the  Court  has  an  absolute  discretion  to  grant  a  certific 
to  withhold  it,  and  also  a  similar  discretion  to  cancel  one 
granted.  This  club,  according  to  the  evidence,  would 
gaming  house  :  Jenks  v.  Turpin  (d).  The  piimary  intent 
the  Act  was  to  look  to  the  question  of  accommodation  i 
main  essential  of  a  club,  and  if  the  betting  is  the  main  ob 
this  club,  and  the  accommodation  purely  nominal,  it  woulc 
•within  the  meaning  of  a  gaming  house.  The  Court  cou 
grant  a  second  certificate  while  a  former  certificate  for  th( 
premises  was  outstanding.  The  certificate  is  connected  wi 
premises,  and  if  a  second  certificate  were  granted  there  wo 
notlfing  to  prevent  the  holder  of  the  first  certificate  coming 
and  occupying  a  portion  of  the  premises. 


Madden,  O.J.  As  to  the  first  point,  whether  the  Cou 
jurisdiction  to  state  a  case  or  whether  the  applicant  had  a 
to  require  a  case  to  be  stated,  I  think  that  what  is  d- 
in  the  case  of  the  Democratic  Club  by  the  Full  Co 
strongly  suggestive  as  to  this  present  case,  which  is 
under  sec.  58.  I  think  it  is  very  possible  that  a  case 
as  this  has  been  stated  would  be  sufficient,  that  is,  \ 
for  instance,  the  Court  sits  and  terminates  its  sitting  bet'o 
month  has  elapsed  which  the  Act  allows  for  an  applicati 
state  a  case,  and  that  court  may  not  sit  again,  and  there 
be  no  possibility  of  making  the  statutory  application. 
been  pointed  out  that  it  sometimes  happens  that  that  difl 
does  present  itself,  but  it  was  urged  that  if  the  Act  is  clet 
there  was  no  court  to  which  the  application  could  be  madt 
the  person  desiring  a  case  must  put  up  with  that  inconvej 
and  loss.  On  the  other  hand,  however,  where  the  court 
chooses  to  state  a  case  upon  a  demand  which  is  made  in  w 
and  within  the  month,  although  such  demand  is  not 
formally  to  it  while  still  sitting  as  a  court,  I  think  tha 
would  be  a  sufficiently  well  stated  case.  I  think  that  in  j 
of  this  kind,  in  proceedings  of  this  sort,  and  with  referee 
(d)     [1S84]  13  Q.B.D.  505. 
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a  court  80  indefinite  as  to  regularity  of  sitting,  I  should  hold  MADPEN,  GLJ, 
that  this  was  a  sufiBciently  stated  case.  1903 

In  the  case  of  the  Democratic  Club  the  decision  turns  upon 
this — that  sec.  4,  sub-sec.  (8),  with  the  definition  of  a  club  given 
in  sec.  3,  and  followed  by  the  provisions  of  sec.  72,  forms,  so  to 
speak,  a  legislative  isolation  apparently  unconnected  with  the 
rest  of  the  Act,  and  that  it  stands  by  itself,  and  therefore  the 
other  sections  of  the  Act  do  not  apply  to  the  subject-matter 
legislated  upon  by  those  parts  of  the  Act  I  have  referred  to. 
The  Full  Court  held  that  sec.  68  did  not  apply  to  those 
particular  parts  of  the  Act,  and  if  that  be  right,  then  sec.  68 
could  not  apply,  and  sec.  58  is  as  much  isolated  from  such 
parts  as  sec.  68.  The  result  is  that,  in  this  case,  and  in  any  case 
depending  upon  sec.  4,  a  case  cannot  be  required  to  be  stated, 
and  need  not  be  stated.  That  would  dispose  of  this  case  as  to 
its  form. 

As  to  the  substance  of  the  case,  I  would  be  satisfied,  on  the 
same  authority,  that  the  Licensing  Court,  having  a  discretion  to 
pursue,  and  its  own  methods  of  inquiry  as  to  whether  in  its 
discretion  it  ought  to  grant  a  certificate  to  a  club — to  an 
applicant  within  the  meaning  of  the  Act — might  take  its 
own  methods  of.  ascertaining  whether  the  applicant  here  was 
a  club.  It  might  decide  it  was  not,  and  perhaps  the  refusal  here 
given  would  be  quite  sufficient  answer.  (His  Honor  read  the 
reason  set  out  in  the  case.)  The  Court,  however,  goes  on  to  find 
specifically  a  fact  first,  and  then  to  determine  as  a  matter  of  law 
that  the  applicant  could  not  be  a  club  within  the  meaning  of  sec. 
3.  The  point  upon  which  it  decides  it  is  this: — While  it  con<< 
templates  that  it  is  a  club  with  members  constituted  as  such,  yet 
because  some  of  the  members  of  the  club,  being  "  commissioners," 
betted  for  other  people  not  members  of  the  club,  and  might  bet 
for  the  benefit  of  persons  outside  who  were  non-members,  that 
that  would  be  a  contravention  of  sec.  3,  which  provides  that  "no 
person  shall  be  entitled  to  derive  any  benefit,  profit,  or  advan- 
tage from  the  club  which  may  not  be  shared  equally  by  every 
member  thereof."  I  do  not  think  the  transaction  which  the 
Court  relies  upon  as  being  a  contravention  of  sec.  3  would  be  of 
such  a  character  as  to  bring  it  within  the  clause.     One  member  of 
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MADDEN,  C.J.  the  dub  may  bet  with  another  member  of  the  club,  and  that  is 

1908  not  a  matter  in  which  every  member  of  the  club  shares  equally  ; 

j^f^         the  bet  may  also  be  for  the  advantage  of  someone  outside.    I 

T  rml    *     think  the  ground  stated  by  the  court  as  a  fact  upon  which  it 

Club,         based  its  conclusion  of  law  is  not  a  sound  ground.    If  this  were 

OuYZB.        ft  case  with  which  I  could  deal  in  the  ordinary  way — that  is,  a 

case  where   the  court  below  was  entitled  to  exercise  not  an 

absolute  discretion,  but  a  judicial  discretion — I  should  say  it 

was  a  wrong  conclusion. 

I  think,  however,  the  other  ground  is  a  sound  one :  it  decided 
that  there  was  already  an  existing  certificate,  and  that  that 
certificate  referred  to  these  very  premises  as  the  locality  on 
which  the  City  TattersaH's  Club  was  to  carry  on  its  business, 
and  I  think  the  Court  was  right.  It  held  that  while  it 
is  a  certificate,  and  it  is  in  existence  for  premises  222a 
Bourke-street,  which  premises  were  occupied  by  a  club,  being 
Tattersall's  Club,  that  it  would  not  be  competent,  without 
first  cancelling  such  certificate,  to  grant  a  new  certificate  to  a 
new  applicant.  It  was  said  that  that  would  be  inconsistent  with 
the  provisions  of  the  Act,  that  it  might  be  that  Tattersall's  Club 
might  come  back  again  to  the  same  premises,  or  to  part  of  such 
premises  by  virtue  of  the  certificate  already  applying  to  222a 
Bourke-street.  But  it  might  well  happen  that  a  club  might 
obtain  a  certificate  for  premises  which  were  palatial  as  to  accom- 
modation, and  in  respect  of  which  a  certificate  would  be  readily 
granted,  and  then  shortly  afterwards  such  club  could  go  away 
to  a  hovel  and  occupy  that.  Then  a  new  club  could  apply  for  a 
certificate  for  the  attractive  premises,  and,  obtaining  one,  could 
itself  go  to  a  smaller  edifice,  and  so  on.  I  think  the  view  taken 
by  the  Court  is  one  which  it  certainly  was  at  liberty  to  take,  and 
was  one  which  it  might  take  with  great  propriety.  I  am  also 
led  to  the  view  that  the  Court  was  right  in  its  decision,  and  that 
generally  speaking  they  have  an  absolute  right,  uncontrolled  by 
any  rules  of  evidence  or  process  of  investigation,  in  their  own 
discretion  to  say  whether  a  club  is  a  club ;  they  have  the  right 
afterwards  on  their  own  motion  to  say  that  a  club  is  no  longer  a 
dub,  and  to  cancel  the  certificate.  The  discretion  is  very  wide, 
and  it  would  be  very  difiBcult  for  this  Court  to  interfere  with  it 
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ground  is  right,  and  in  addition  to  that,  even  if  madden,  C.J. 
(cial  case  cannot  be  stated  in  respect  of  it.     I  decide,  1903 

favour  of  the  objector. 


3  for  the  applicant :  Oaunaon  &  Lonie, 

for  the  objector :  Ouinneas,  Crown  Solicitor. 


In  re 

City 

Tattersall's 

Club, 
Ex  parte 

OUVEB. 


W.  H.  M. 


MUELLE^R  V.  GAIR  and  Others. 


HODGES,  J. 


'Companies  Act  1900  {No.  1699),  $.  3,  9ub'S9,  (1)  and  (3)— iVotec-  1903 

ley  moneys  from  creditors— Married  Women's  Property  Act  1890  py^^xx^' 

s.  l^— Policy  for  benefit  of  mft—DeaUi  of  w\fe  before  ktuband—  

^ust — Marshalling  assets. 

>f  sec.  3,  Bub-seo.  (3),  of  Act  No.  1699  is  to  protect  the  policy 

ig  at  death  of  assured,  and  in  which  he  has  a  property  or  interest, 

>r8  of  the  assured  without  any  limitation  as  to  the  amount,  unless 

ress  direction  in  the  will  of  the  assured  to  apply  them  to  the 

debts. 

iband  insures  his  life  for  the  benefit  of  his  wife  within  sec.  14  of 

7men*s  Property  Act  1890,  and  the  wife  predeceases  her  husband, 

sys  result  to  the  husband. 

Allen  V.  Edmonds  ([1886]  12  V.L.R.  789)  applied  as  to  marshalling 


riNQ  Summons. 

;  an  originating  summons  taken  out  by  Alice  Mueller 
Slueller  by  Franz  Barfus  as  their  next  friend  against 
r,  as  administrator  with  the  will  annexed  of  Cecile 

also  as  executor  of  the  will  of  Arthur  Mueller,  and 
.  Peterson  and  Co.  on  behalf  of  themselves  and  all 
tors   of    the    said    Arthur  Mueller.     The    question 

the  administration  was  as  to  the  right  to  the 
certain  policies  oi  insurance. 

lavit  filed  on  behalf  of  the  plaintiffs  stated  that 
ler  died  on  the  11th  November  1902,  leaving  a 
ch,  after  the  death  of  Arthur  Mueller,  her  husband, 
her  property  to  her  children,  the  plaintiffs;  that 
iller  died  on  12th  November  1902,  leaving  a  will 
ifter    the   death    of  his    wife,   Cecile    Mueller,   he 

property   to  his  children,   the  plaintifls.     In  July 


Digitized  ^iLLjOHSflC 


iM 


SUPREME    COURT;  VICTORIA. 


[Vol.  29 


HODGES,  J. 
1903 

MUELL£R 

V. 

Gair. 


1887  Arthur  Mueller  effected   a  policy  of  insurance    on  his 
life  in    the  New   York   Life  Insurance  Co.  for   the   sum  of 
lOOOZ.,  the  said  policy   being  taken  out  in  favour  of  Cecils 
Ffleger,  his  intended  wife,  whom  he  afterwards  married  in  1889. 
The  policy  contained  the  following  clause : — *^  And  the  company 
doth  hereby  promise  and  agree  to  pay  the  amount  of  the  said 
insurance  at  its  office  New  York  to  Cecile  Ffleger  intended  wife 
of  the  insured  her  executors  administrators  or  assigns.*'    The 
insurance  company  paid  to  M.  J.  S.  Gair,  as  administrator  of  the 
estate  of  Cecile  Mueller,  the  sum  of  686!.,  being  the  net  amount 
due  under  the  policy  after  deducting  the  amount  of  a  loan  made 
by  the  company  to  Arthur  and  Cecile  Mueller  jointly  during 
their  lifetime.     Arthur   Mueller  also  insured  his  life   for  the 
benefit  of  his  wife  and  children  in  three  other  policies,  for  the 
sum  of  15002.  in  one  policy  and  in  two  sums  of  1000{.  each  in 
two  other  policies.    The  premiums  were  paid  by  Arthur  Mueller 
himself.     One  policy,  effected  in  1896,  for  the  sum  of  lOOOZ.,  was 
taken  out  for  the  benefit  of  his  wife,  the  others  for  the  benefit 
of  his   wife    and    children.      The    administrator    stated   that, 
omitting  the  amounts  due  under  the  policies,  the  assets  of  the 
estate  of  Arthur  Mueller  were  insufficient  for  the  payment  of 
his  debts.     The  creditors  claimed  that  the  sum  of  6862.  was  an 
asset  in  the   estate  of    Arthur   Mueller  for  the   payment  of 
his  debts.      The    following   declarations    were    asked   by  the 
summons : — (1)  That  the  sum  of  6862.,  the  net  proceeds  of  the 
policy  of  insurance  for  10002.  in  the  New  York  Life  Insurance 
Co.,  is  (a)  assets  in  the  estate  of  Cecile  Mueller  and  not  assets  in 
the  estate  of  Arthur  Mueller ;  (6)  not  assets  for  the  payment  of 
the  debts  of  Arthur  Mueller  ;  (c)  the  property  of  the  plaintiffs. 
The  following  further  questions  were  added :— (2)  Whether  or 
not  the  proceeds  of  the  policy  of  insurance  for  10002.,  taken  oat 
in  April  1896,  are  (a)  assets  in  the  estate  of  Arthur  Mueller; 
(b)  available  for  payment  of  his  debts.     (3)  Whether  or  not  the 
creditors  of  the  estate  of  Arthur  Mueller  are  entitled  to  have  his 
funeral  and  testamentary  expenses  and  the  probate  duty  payable 
on  his  estate  paid  (in  relief  of  his  general  assets)  out  of  such 
policy  moneys  as  are  protected  against  his  debts  by  sec.  3  of 
Act  No.  1699  ? 
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Mitchell  for  the  plaintiffs — The  policy  of  1887,  being  settled 
upon  the  wife  in  consideration  of  marriage,  forms  part  of  her 
estate.  The  policy  effected  for  the  benefit  of  the  wife  in  1896 
oomes  within  sec.  14  of  the  Married  Women's  Property  Act 
1890,  and  vests  in  the  wife  so  as  to  form  part  of  her  estate  on 
her  death.  At  any  rate,  if  that  contention  be  wrong,  and  if  one 
of  the  policies  be  held  to  come  into  the  estate  of  Arthur  Mueller, 
it  is  protected  from  the  payment  of  his  debts  by  sec.  3  (3)  of  Act 
No.  1699.  The  intention  of  the  Legislature  was  to  protect  the 
whole  of  a  person's  insurance  money  for  the  benefit  of  his  family 
DDless  there  was  a  special  direction  in  the  will  to  apply  the 
moneys  to  the  payment  of  debts.  The  creditors  are  not 
defrauded  by  this  scheme  of  legislation.  They  lose  nothing 
except  the  amount  of  premiums,  and  there  is  a  provision  in  the 
section  as  to  premiums.  The  object  of  life  insurance  is  to  benefit 
the  family  of  the  assured,  and  this  section  gives  full  effect  to  it. 
The  first  sub-section  of  sec.  3,  which  limits  the  amount  of 
insurance  money  thus  available  to  lOOOZ.,  does  not  govern  sub- 
sec  (3),  and  the  words  "  except  as  hereinafter  provided  "  show 
that  it  was  to  be  subject  to  the  further  provision  in  sub-sec.  (3) : 
Piper  V.  Bank  of  New  South  Wales  (a). 


HODGES,  J. 

1903 

Mueller 

V, 

Gair. 


Hayes  for  the  defendant  Gair. 


Davis  for  the  creditors — There  is  no  evidence  sufficient  to 
support  a  settlement  so  far  as  the  policy  of  1887  is  concerned. 
Sec  14  of  the  Married  Women  s  Property  Act  1890  regulates 
the  mode  of  settlement.  That  there  was  a  resulting  trust  is 
shown  by  the  case  of  U^  a  Policy  of  the  Scottish  Equitable  Life 
Company  (b).  As  to  the  policy  of  1896,  the  effect  of  sec.  14  of 
the  Mai^ried  Women's  Property  Act  is  that  if  the  wife  predeceases 
the  husband  the  benefit  of  the  policy  reverts  to  him,  the  object 
of  the  trust  having  failed  :  Porter  on  Insurance  (3rd  ed.),  pp. 
355  and  366 ;  lie  Adams's  Policy  (c).  The  Companies  Act  1900 
(No.  1699),  sec.  3  (3)  is  intended  to  protect  policy  moneys  in 
which  the  assured  has  "  property  "  or  "  interest,"  and  the  amount 


(o)    [1897]  A.C.  383. 


(c) 


(6)    [1902]  1  Ch.  282. 
[1883]23Gh.D.  526. 
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available  is  limited  by  the  first  sub-section  to  lOOOZ.  If  the 
lOOOZ.  of  the  1896  policy  "  results  "  to  the  husband  it  is  not 
protected  by  Act  No.  1699,  because  it  is  not  a  policy  in  which 
he  has  a  "  property  "  or  "  interest,"  and  therefore  it  is  assets  for 
the  payment  of  debts.  Sub-sec.  (1)  of  sec.  3  governs  the  whole 
section  ;  the  words  "  except  as  hereinafter  provided  "  refer  only 
to  execution'  and  insolvency.  Sub-sec.  (3)  is  quite  inconsistent 
with  the  preceding  sub-sections,  and  it  was  not  meant  to  be  read 
apart  from  the  governing  clauses  of  the  other  sub-sections,  bat 
to  be  dependent  upon  them. 

Counsel  referred  to  Allen  v.  Edmonda  (d). 


Cur.  adv.  vuU. 

Hodges,  J.,  read  the  following  judgment: — In  July  1887 
Arthur  Mueller  effected  a  policy  of  insurance  on  his  life  in  the 
New  York  Life  Insurance  Company  for  1000^.  Such  money 
was  by  the  policy  expressed  to  be  payable  on  his  death  to  Cecile 
Pfleger,  his  then  intended  wife.  The  indorsement  on  the  policy 
is  in  the  following  words  : — "  And  the  said  company  doth  hereby 
promise  and  agree  to  pay  the  amount  of  the  said  insurance  at 
its  oflBce  New  York  to  Cecile  Pfleger  intended  wife  of  the 
insured  her  executor  administrator  or  assigns." 

In  March  1889  the  said  Mueller  married  the  said  Pfleger. 
In  1900  the  husband  and  wife  obtained  a  loan  from  the  said 
New  York  Company  on  security  of  the  said  policy.  On  the 
11th  day  of  November  1902  the  said  Cecile  Mueller  died,  and  on 
the  12th  day  of  November  1902  the  said  Arthur  Mueller  died. 
The  Muellers  left  two  children — Alice  and  Robert  Mueller — who 
are  the  plaintiffs  in  this  proceeding.  Mr.  Gair,  one  of  the 
defendants,  is  the  administrator,  with  the  will  annexed,  of  the 
estate  of  Cecile  Mueller.  He  is  also  executor  of  the  will  of 
Arthur  Mueller.  The  New  York  Company  has  paid  to  Mr.  Qsitt 
as  administrator,  686^.  lis.  2c2.,  the  balance  due  under  the  said 
policy.  This  sum  is  claimed  by  the  plaintffs,  the  children,  as 
beneficiaries  under  Mrs.  Mueller  s  will  It  is  also  claimed  by  the 
creditors  of  the  late  Arthur  Mueller.  I  am  of  opinion  that  what 
(d)    [1SS6]12V.L.R.  780. 
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waiPdone  amounted  to  an  ante-nnptial  settlement  on  the  wife  of    H0DGB8,  J. 
anything  that  was  to  come  from  the  policy.  1003 

There  is  no  doubt  that  the  evidence  is  meagre.  But  the 
death  of  the  husband  and  wife  within  about  twenty-four  hours 
of  one  another  to  a  large  extent  accounts  for  this.  The  policy 
was  taken  out  in  the  maiden  name  of  his  wife,  expressed  to  be 
in  anticipation  of  a  marriage  which  afterwards  took  place,  and 
it  certainly  was  afterwards  known  to  the  wife,  for  both  husband 
and  wife  borrowed  money  on  it.  These  facts  are,  I  think, 
sufficient  to  show  the  assent  of  the  parties  to  an  ante*nuptial 
settlement  But  it  was  contended  next  that,  inasmuch  as  the 
wife  died  before  the  husband,  the  benefit  of  the  policy  came 
back  to  the  husband  as  a  resulting  trust.  I  feel  great  difficulty 
in  taking  this  as  serious  argument,  inasmuch  as  the  consideration 
of  marriage  is  a  good  and  valuable  consideration,  and  the  wife  a 
purchaser  for  value,  thereby  displacing  any  implication  of  a 
resulting  trust.  I  am  therefore  .of  opinion  that  the  money 
from  this  policy  is  an  asset  in  the  estate  of  Cecile  Mueller ;  is 
not  assets  for  the  payment  of  the  debts  of  Arthur  Mueller,  and 
is  the  property  of  the  plaintiffs. 

The  next  question  was  as  to  who  was  entitled  to  the  benefit 
of  a  policy  in  the  Mutual  Life  Association  issued  in  1896,  ex- 
pressed on  the  face  of  it  to  be  for  the  benefit  of  the  wife.  The 
moneys  coming  from  this  policy  were,  it  was  argued,  assets  in 
the  estate  of  the  husband,  and  liable  for  the  payment  of  his 
debts.  On  behalf  of  the  children,  it  was  urged  that  these 
moneys  were  taken  from  creditors  by  sec.  14  of  the  Married 
Wo7nan*8  Property  Act  1890.  This  policy  was  issued  to  and 
procured  by  the  husband  for  the  benefit  of  his  wife.  She 
predeceased  him.  The  section  provides  that  such  a  policy  shall 
create  a  trust  in  favour  of  the  objects  therein  named,  and  the 
moneys  payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the  estate 
of  the  insured,  or  be  subject  to  his  debts.  The  object  of  the 
trust  in  this  case  was  to  make  provision  for  the  wife.  The  wife 
at  the  time  the  moneys  became  payable  was  dead.  The  object 
of  the  trust  was  completed,  and  so  far  as  this  objection  is  con- 
cerned  Mr.    Davis's    argument    should  prevail.      But  -  it  was 
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contended  by  Mr.  Mitchell  that,  if  this  section  did  not  prevent 
this  money  from  going  to  creditors,  sec.  3  of  Act  1699  did 
preserve  this  money  for  the  children  of  Arthur  Mueller. 
Counsel  who  appeared  for  the  creditors  strongly  and  forcibly  put 
the  view  that  this  section  only  protected  10002. ;  that  sub-sec.  1 
practically  governed  all  the  sub-sections  of  sec.  3 ;  that  sub-sec.  3 
of  this  section  was  only  intended  to  get  rid  of,  and  did  only  get 
rid  of,  certain  decisions  about  the  effect  of  certain  language  that 
might  appear  in  the  will,  but  that  this  sub-section  was  not 
intended  to  protect,  and  did  not  protect,  more  than  10002.  And 
that  argument  would  have  been  very  plausible  were  it  not  for 
the  last  clause  of  sub-sec.  3.  Sub-sec.  1  of  sec  3  enacts  that 
the  property  and  interest  of  any  person  in  any  policy  or  policies 
of  assurance  on  his  own  life  shall  not,  to  the  extent  of  10002.  of 
the  sum  assured,  be  rendered  available  for  the  payment  of  his 
debts,  either  in  process  of  execution  or  in  insolvency,  except  as 
hereinafter  provided,  and  it  was  urged  that  10002.,  and  no  more, 
could  be  protected  by  sec.  3  ;  that  in  the  sub-section  you  can 
only  look  for  limitations  of  the  10002.  protection,  and  not  for 
extensions  of  that  protection.  But  I  must  construe  the  section 
80  as  to  give  effect,  as  far  as  possible,  to  all  the  words  of  the 
section,  and  without  going  further  than  sub-sec.  2  effect  can  be 
given  to  "  except  as  hereinafter  provided  "  of  sub-sec  1,  and 
though  in  a  scientifically  drawn  and  accurately  worded  Act  of 
Parliament  one  might  expect  after  such  words  to  find  in  that 
section  provisions  dealing  only  with  the  "  exception,"  yet  it 
would  be  very  dangerous  to  lay  down  as  an  irrebuttable  rule  of 
construction  that  all  Acts  of  Parliament  are  to  be  interpreted  on 
the  supposition  that  they  have  been  scientifically  drawn  and 
accurately  worded,  and  to  apply  such  a  rule  in  this  case  would 
make  the  construction  of  sub-sec.  3  impossible.  Sub-sec  3  deals 
with  a  particular  class  of  assurances — assurances  maturing  only 
at  death — and  with  regard  to  these  it  enacts — **  That  notwith- 
standing anything  contained  in  his  will  or  any  codicil  thereto  on 
the  death  of  any  person  the  property  and  interest  of  such  person 
in  any  such  policies  shall  not  be  assets  for  the  payment  of  his 
debts,"  etc.  There  is  no  limitation  here  of  10002.,  nor  any 
reference  to  the  10002.    What  is  protected  is  "  the  property  or 
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interest  of  such  person/'  no  matter  what  the  amount.  Then 
comes  the  last  clause  of  this  sub-section : — *'  But  if  he  dies  within 
four  years  after  the  date  of  any  policy  a  portion  of  the  sum 
paid  under  such  policy  equal  to  the  amount  of  premiums  actually 
paid  in  respect  of  so  much  of  the  sum  assured  as  exceeds  one 
thousand  pounds  shall  be  assets  for  the  payment  of  .  his 
debts." 

On  the  construction  which  the  creditors  seek  to  put  upon 
this  section,  they  would  be  entitled  to  receive  all  the  premiums 
paid  in  respect  of  so  much  of  the  sum  assured  as  exceeds  1000!., 
and  also  the  amount  received  in  respect  of  those  premiums.  It 
is  impossible  to  conceive  that  the  Legislature  meant  to  give  the 
creditors  both  the  premiums  and  also  the  money  those  premiums 
have  purchased.  I  am  therefore  of  opinion  that  the  creditors 
are  not  entitled  to  this  money  either. 

I  answer  the  questions  thus : — As  to  (1),  (p,)  they  are  assets 
in  the  estate  of  Cecile  Mueller ;  (6)  they  are  not  assets  for  the 
payment  of  the  debts  of  Arthur  Mueller;  (c)  they  are  the 
property  of  the  plaintiffs.  (2)  They  are  assets  in  the  estate  of 
Arthur  Mueller,  but  are  not  available  for  payment  of  his  debts ; 
my  judgment  fully  explains  the  answer  to  this  question.  As  to 
question  (3),  I  have  not  specifically  answered  that  in  my 
judgment.  There  is  no  doubt  that  the  policy  moneys  will  be 
responsible  for  the  payment  of  probate  duty,  and  the  assets 
should  be  marshalled  for  the  payment  of  funeral  and 
testamentary  expenses. 

His  Honor  made  the  following  order  as  to  payment  of 
expenses  out  of  the  estate: — "Probate  duty  payable  on  the 
estate  of  A.  Mueller  in  respect  of  the  policy  moneys  forming 
part  of  his  estate,  and  a  due  proportion  of  the  executors' 
commission,  should  be  borne  by  and  paid  out  of  such  policy 
moneys,  and  his  funeral  and  testamentary  expenses  should  also 
be  paid  out  of  such  policy  moneys  in  exoneration  of  the  general 
residue  of  his  estate  available  for  creditors,  and  that  the  costs  of 
the  plaintiffs  and  the  defendant  Qair,  when  taxed,  be  paid  or  re- 
tained out  of  the  proceeds  of  the  said  policy  moneys  part  of  the 
assets  of  the  estate  of  A.  Mueller  and  not  available  for  the  pay- 
ment of  his  creditors,   and  that  the   costs  of  the  defendant 


HODGES,  J. 

1903 

Mueller 

V, 
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HODGES,  J.    Peterson  be  paid  out  of  the  assets  of  the  estate  of  A.  Mnellelr 
1903  other  than  the  said  policy  moneys." 


MUBLLER 
V. 

Gaib. 


Solicitors  for  plaintiff:  Oair, 
Solicitors  for  the  defendant  Gair :  Brake  Jk  Oair. 
Solicitors  for  defendant  Peterson  and  Co. :  J.  M.  Smith  & 
Emmerton. 

w.  H.  M. 


HOOD,  J. 

1903 
Atiguat  18,  19. 


[IN  CHAMBERS.] 

In  re  X. 

Infants — Past  nuUrUenanee — Breaking  into  eorpus^SpedeU  eireunulances. 

ApplicationB  to  break  into  corpus  for  the  purpose  of  past  mainteiiance  of 
infants  will  be  refused  unless  it  be  shown  that  there  are  some  special  oircam* 
stances  explaining  why  the  application  was  not  made  before  the  money  was  spent, 
or  that  the  applicant  has  been  compelled  by  urgency  to  expend  money  on  msis- 
tenance. 
In  re  Welch  ([1854]  28  L.  J.  Gh.  344)  followed. 

Application  to  Bbeak  into  Corpus, 

This  was  an  application  under  the  Trusts  Act  1896  by  the 
Secretary  of  the  Department  for  Neglected  Children,  as  guai*dian 
of  T.  X.,  for  an  order  "That  the  Perpetual  Executors  and 
Trustees  Association  Limited,  the  administrator  of  the  estate 
of  X.,  deceased,  be  at  liberty  to  deduct  from  the  capital 
of  the  share  of  T.  X.  such  sums  as  will  with  the  income  of 
such  share  make  up  the  sum  of  not  more  than  15Z.  128.  per 
annum  while  the  said  Y.  X.  remains  a  ward  of  the  said 
department." 

From  the  affidavits  it  appeared  that  Y.  X.  was  bom  on  16th 
November  1902,  and  on  the  17th  day  of  November  1902  she  was, 
by  order  of  a  police  magistrate,  committed  to  the  care  of  the 
Department  for  Neglected  Children.  The  estate  of  the  deceased 
consisted  of  real  and  personal  estate  to  the  value  of  18312.  8s.  6(1., 
and  the  said  child  and  the  four  other  children  of  the  deceased 
were  solely  entitled  to  share  in  the  distribution  of  the  estate. 
The  share  of  the  said  child  was  estimated  at  about  250Z.,  and  at 
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the  date  of  the  application  there  was  a  balance  of  cash  in  the      HOOD,  J. 
bands  of  the  administrator  of  about  2751.    It  also  appeared  that  '        1903 
on  8th  April  1 903  the  Chief  Justice  had  made  an  order  that  the  /^ 

administrator  should  pay  the  sum  of  15Z.  123.  per  annum  for  the  ^' 

maintenance  and   clothing  of  each  of  the  other  four  children 
until  he  or  she  should  attain  the  age  of  15  years. 

Nothing  had  up  to  the  date  of  this  application  been  paid  to 
the  applicant  for  the  maintenance  of  the  said  child.  The 
administrator  consented  to  the  application. 

Deihridge,  in  support  of  the  application,  asked  that  the 
allowance  should  be  made  so  as  to  cover  past  uiaintenance. 

He  referred  to  sec.  19  of  the  Trusta  Act  1896  and  In  re 
Symona  (a). 

Cur.  adv.  vult. 

Hood,  J.  Application  was  made  to  me  to  break  into  the  Augtut  19, 
corpus  of  money  belonging  to  an  infant  both  for  past  and  for 
fature  maintenance.  I  granted  the  application  as  to  future 
maintenance,  but  I  reserved  my  decision  as  to  past  maintenance. 
On  looking  into  the  authorities  I  find  that  such  applications 
have  been  frequently  refused  and  frequently  granted.  In  the 
case  of  Be  Orion  (6),  a  decision  of  Webb,  J.,  the  learned  Judge, 
in  refusing  the  application,  appeared  to  be  of  opinion  that  such 
applications  should  never  be  granted,  but,  on  the  other  hand, 
they  Have  been  granted  without  comment.  I  think  the  true 
principle  is  to  be  found  in  In  re  Welch  (c) — namely,  that  these 
applications  for  past  maintenance  should  be  refused  as  a  general 
role ;  but  that  when  special  circumstances  are  shown  explaining 
why  the  application  has  not  been  made  before,  or  where  the 
applicant  has  been  compelled  by  urgency  to  spend  money,  the 
Court  has  a  discretion  to  grant  the  application  and  will  grant 
ii  To  rule  otherwise,  and  to  grant  these  applications  as  a 
matter  of  course,  would  encourage  people  having  control  of  the 
property  of  children  to  spend  that  money  without  application  to 
the  Court,  and  perhaps  deprive  the  child  of  the  benefit  of  it.     In 

Ca)    [1899]  24  y.L.B.  664.  (6)    [1888]  14  V.L.R.  190. 

(c)    23L.J.  Ch.34. 
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HOOD,  J.      the  present  case  there  are  no  special  circumstances,  and  therefore 
I9a3  the  application  will  be  refused.     I  should  have  great  doubt  as 

J^^  to  granting  the  application  at  all,  having   regard  to  the  fact 

that  the  child  is  in  the  custody  of  the  Neglected  Children's 
Department,  and  therefore  entitled  to  support,  had  it  not  been 
that  similar  applications  had  been  granted  before  with  respect 
to  other  members  of  the  family. 

Order  accordingly. 

Solicitor  for  the  applicant :  Quinneaa,  Crown  Solicitor. 

J.  M. 


A'BECKETT,  J.  CAROLIN   V.  CURNOW. 

1903 
May    June  16.     Mandamus— PuUie  document  in  possession  of  mayor^Bequesi  by  couneiUor  to 

produce — Right  to  production — Local  Government  Act  1890,  ss.  10,  75,  76, 

182,  191,  and  Schedule  XIIL 


The  issue  of  the  prerogative  writ  of  mandamus  wiU  be  restricted  to 
where  justice  would  otherwise  faU,  or  where  some  real  interest  of  the  applicant 
is  involved,  and  might  suffer  if  the  writ  were  refused.  It  will  not  be  granted 
merely  in  order  to  decide  some  question  of  abstract  right. 

A  requisition  for  the  use  of  the  Town  HaU  was  addressed  to  the  mayor  of  a 
city.  Subsequently,  at  a  meeting  of  the  council,  the  conduct  of  X.,  a  councillor, 
in  publicly  making  certain  charges  against  the  mayor,  was  under  discussion.  X. 
stated  that  he  blamed  the  mayor  for  treating  the  requisition  as  his  own  private 
property,  and  called  upon  him  to  produce  it.  The  mayor  refused  to  do  so.  The 
subject  of  the  requisition  was  not  otherwise  before  the  meeting  of  the  council  in 
question.  X.  having  obtained  a  rule  nisi  for  a  mxindamus  to  compel  him  to 
produce  the  document, 

Heldy  that  as  there  was  no  business  before  the  meeting  to  which  the 
requisition  was  in  any  way  relevant,  X.  was  not  entitled  to  its  produotion. 

Application  for  Writ  of  Mandaraua. 

This  was  a  rule  nisi,  obtained  on  the  application  of  John 
Pend  Carolin,  a  member  of  the  Council  of  the  City  of  Bendigo, 
ordering  John  Henry  Curnow,  the  mayor  of  the  said  city,  to 
show  cause  why  a  prerogative  writ  of  mandamus  should  not  be 
issued  calling  upon  Curnow  to  produce  to  Carolin,  and  to  place 
in  the  custody  of  the  proper  ofiBcer  of  the  said  council,  a 
requisition  or  request  signed  by  certain  ratepayers  of  the  said 
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ing  the  said  Cumow,  as  mayor  of  the  said  city,  to  a'BECKETT,  J. 
Q  citizens  thereof  the  use  of  the  Town  Hall  free  of  1903 


s  are  set  out  in  the  judgment  of  A'Beckett,  J. 
eturn  of  the  rule, 


Cabolin 

V. 
CURKOW. 


r.C  (with  him  Gaunt)  to  show  cause — The  corpora- 
have  been  made  a  party.  ,  It  may  well  be  that  the 
could  show  reasons  why  the  document  in  question 
)e  produced.  Even  assuming  the  parties  are  right, 
s  show  no  case  for  a  mandamim.  There  was  no 
which  this  document  was  relevant  before  the 
v^hich  production  of  it  was  demanded  and  refused, 
at  most  a  general  discussion,  in  course  of  which 
as  made  to  the  document,  but  there  was  no  motion 
jfore   the   meeting    which   rendered   its   production 

:tt,  J.     That  is  not  the  ground  taken  at  the  time. 

says— "It  is  my  private  document,  and  I  have  a 
p  it  to  myself."] 
mtention  is  correct,  there  is  no  need  to  go  that  far. 

to  have  been  a  formal  motion. 
stt,  J.     What  do  you  suggest  the  motion  ought  to 

There  is  an  application  made  with  reference  to  the 
corporation  property.  Before  Carolin  brings  any 
vsLvd  he  may  wish  to  see  the  document  for  the 
his  motion.     As  a  matter  simply  of  common-sense 

it  seems  irrational  that  the  mayor  should  have 
ercise  a  discretion,  assuming  that  he  has  it,  without 
ny  member  of  the  council.] 

be  impossible  to  carry  on  municipal  business  if  any 

the  council  could  get  up  at  any  time  and  say, 
ih  and  such  a  document."  Even  though  the  reasons 
jf using  to  produce  were  wrong,  the  applicant  here 
d  on  the  strength  of  his  own  case — he  must  show 
ititled  to  production.  If  we  have  good  grounds  for 
>roduce  they  will  be  a  sufficient  answer  here  though 
fferent   and   untenable   reasons  at  the   time.     The 
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▲'BECKETT,  J.  applicant  cannot  come  to  the  Court  and  get  a  declaration  that 
1903  the  position  taken  up  by  the  mayor  was  wrong.    The  Court  will 

Carolin  ^^*  make  a  "declaratory  mandamtbsJ'  Before  the  applicant 
can  come  to  the  Court  he  must  put  himself  into  the  position 
that  he  has  been  actually  barred  of  his  right.  The  application 
of  the  writ  is  limited  to  some  legitimate  and  proper  object  in 
which  the  party  has  an  interest :  Rex  v.  Master  and  Wardens 
of  Merchant  Tailors*  Company  (a) ;  Ex  parte  Briggs  (b) ;  Reg. 
V.  ChurchwardeTis  of  All  Saints  (c) ;  Reg.  v.  Cheyne  (d) ;  Rex  v. 
Clear  (e);  Reg.  v.  Lewisham  Union  (/). 

They  also  referred  to   Local   Government   Act   1890,  sees. 
75,  76,  Schedule  XIII.,  paragraphs  6  and  7. 

Cussen  (with  him  Winnecke)  to  move  the  rule  absolute — No 
act  can  be  done  on  behalf  of  a  municipality,  or  with  reference  to 
its  public  buildings,  except  by  the  council.  The  council  has 
power  to  appoint  committees.  The  only  possible  justification  of 
the  mayor  and  town  clerk  treating  themselves  as  owners  ^ 
of  the  Town  Hall  for  twelve  months  is  that  they  or  the 
mayor  may  be  a  committee.  Even  in  that  case  they  must 
•  report  to  the  council.  Sees.  10,  182,  and  sec.  191,  sub-sec.  5, 
all  show  that  all  questions  relating  to  public  meetings  are 
questions  to  be  ultimately  dealt  with  by  the  council.  The 
same  thing  is  shown  by  Schedule  XIII.,  "Proceedings,"  r.  3, 
and  clauses  21  and  28  of  Part  III.  of  that  schedule.  Clause 
28  dpes  not  cover  the  whole  ground  with  regard  to  the 
production  of  documents.  If  the  document  was  a  relevant 
document  that  is  an  end  of  the  matter.  But  even  if  it  is  not 
relevant,  it  is  submitted  that  any  councillor  has  a  right  to  ask 
for  the  production  of  any  public  document.  Broadly,  the 
position  is  that  any  person  having  an  interest  in  a  public  matter 
can  call  on  any  person  having  in  his  possession  a  document 
which  the  first  person  has  a  right  to  see  to  produce  it.  In  par- 
ticular a  councillor  is  entitled  to  say,  "I  am  going  into  the 
whole  question  of  this  municipality — its  present  position — the 
manner  in  which  its  business  is  conducted  and  has  been  con- 

(a)    [1831]  2  B.  &  Ad.  115.  (d)    [1900]  A.C.  622. 

(6)    [1850]  1  £.  &  E.  881.  (e)     [1825]  4  B.  &  C.  890. 

(e)    [1876]  1  App.  Gas.  611.  {J)   [1897]  1  Q.B.  498. 
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ducted  in  the  past.     For  that  purpose  I  want  all  or  a  great  a'BECKETT,  J. 
number  of  the  documents  of  the  municipality  produced."    The  1903 

Court  might  limit  that  right  if  it  thought  the  business  of  the  Carolin 
municipality  or  council  would  be  thereby  blocked,  but  subject  to 
that  a  councillor  would  have  the  right  to  see  every  public  docu- 
ment in  the  possession  of  the  mayor  or  council,  though  not 
necessarily  at  one  and  the  same  time.  As  to  the  objection  that 
the  corporation  is  not  a  party,  our  complaint  is  that  the  corpora- 
tion has  not  this  document — that  the  mayor  is  keeping  it  as 
his  private  property.  That  being  so,  it  would  be  absurd  to  call 
upon  the  corporation  to  produce  it :  High  on  Extraordinary 
Remedies,  sec  311.  In  the  Merchant  Tailors'  Case  it  was  not  a 
councillor  or  anyone  in  a  corresponding  position  who  asked  for 
production.  Moreover,  in  that  case  they  asked  for  the  produc- 
tion of  all  the  documents  without  specifying  what  particular 
documents  they  wanted.  So  in  Rex  v.  Clear  the  corporation 
was  not  made  a  party.  The  decision  there  turns  upon  the 
particular  Statute.  (They  also  referred  to  Rex.  v.  Tower  (gr); 
Sex  V.  Chiardians,  etc.,  of  Great  Faringdon  (A) ;  Rex  v.  Justices 
of  Staffordshire  (i).)  It  is  true  the  Court  has  a  discretion  • 
in  applications  for  the  prerogative  writ,  but  if  there  is  a 
clear  right,  as  there  is  here,  the  only  cases  where  the  Court 
has  refused  this  remedy  have  generally  been  where  the  appli- 
cant has  some  other  remedy.  Where  the  applicant  is  a  person 
holding  a  public  position  his  motives  will  not  be  so  closely 
scrutinized  as  in  the  case  of  a  private  individual.  Here  there  is 
no  other  remedy.  Reg  v.  Huntley  Shire,  etc.,  Ex  parte 
Tootell  (k)  shows  that,  without  notice  of  motion,  if  all  the 
councillors  are  present  at  a  meeting,  they  can  raise  and  deal  with 
any  question  except  matters  involving  the  expenditure  of  money. 
Rex  V.  Barker  {I)  shows  that  the  importance  or  value  of  the 
matter  in  issue  is  not  scrupulously  weighed  by  the  Court. 

Cur.  adv.  vult 

a'Beckett,    J.,  read  the  following  judgment : — These  pro-        June  16. 
ceedings  have  originated  from  an  application  made  to  Mr.  John 


to) 

[1815]  4  M.  &  S.  162. 

(A)    [1887]  13  V.L.R.  606. 

W 

[1829]  9  B.  &  C.  641. 

(0     [1762]  3  Burr.  1268. 

W 

[18^]6Ad.  &£.  84,atp.  99. 
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A'RECKETT,  J,  Henry  Curnow,  mayor  of  Bendigo,  about  the  19  th  of 
1903  last.     It  was  in  writing,  signed  by  certain  ratepayers.     Its 

terms  do  not  appear  in  the  affidavits,  but  it  was  a  request 
mayor  to  convene  a  meeting  in  the  Town  Hall,  at  which  \ 
asked  to  preside,  to  hear  a  lecture  on  "  Social  Science  "  b 
Tom  Mann.  It  was  in  effect  an  application  for  the  use  < 
Town  Hall  free  of  charge.  Mr.  Mann  is  a  paid  agitator, 
views  are  not  acceptable  to  all  classes.  The  town  clerk  i 
that  His  Worship  regretted  that  the  request  could  not  b< 
plied  with,  but  that  the  hall  would  be  available  for  Mr. 
under  the  usual  conditions.  It  was  taken  on  those  condi 
il.  lOs.  was  paid,  and  the  lecture  was  delivered  on  the  2' 
March.  Here  the  matter  apparently  ended.  So  far  8 
affidavits  disclose,  nothing  further  was  heard  of  it  until  i 
mentioned  at  a  meeting  of  the  Council  on  the  3rd  of  Ap 
take  the  facts  as  to  what  then  occurred  from  the  new; 
reports,  which  Mr.  Carolin  refers  to  in  his  affidavit  a,s  reasc 
fair  and  accurate.  From  them  I  gather  that  Mr.  Carolin,  ^ 
a  town  councillor,  had  on  the  2nd  of  April  addressed  a 
meeting,  making  a  number  of  charges  of  misconduct  an 
honesty  against  the  mayor  and  his  brother  councillors,  an 
the  mayor  and  other  councillors  referred  to  these  uttei 
denying  their  truth,  and  that,  after  a  discussion,  which  ( 
the  papers  describes  as  a  long  wrangle,  a  motion  was  can 
"That  this  Council  regrets  that,  notwithstanding  the 
whelming  evidence  of  the  absolute  untruthfulness  of  Coui 
Carolin  s  statements,  he  still  acts  in  a  mean  and  eontcni 
manner  by  repeating  these  falsehoods."  Councillor  Caroli 
the  only  dissentient.  In  the  course  of  the  discussion  a 
insignificant  incident  occurred  amongst  the  graver  charges 
were  its  staple — Cr.  Carolin  said  that  he  blamed  the  may^ 
regarding  the  requisition  presented  to  him  in  respect  to  Mi 
Mann's  meeting  as  his  private  property.  He  had  nevei 
that  requisition.  The  mayor  denied  his  right  to  see  it 
refused  to  show  it.  On  the  7th  of  April  Mr.  Carolines  soli 
wrote  to  the  mayor  stating  that  they  had  been  consulted  \ 
view  of  taking  legal  proceedings  to  enforce  his  right  to  pi 
tion  of  the  document.     That  it  was  not  desired  to  take  a 
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tage  of  words  possibly  uttered  in  the  heat  of  temper,  and  that  a'BECKETT,  J. 
if  they  heard  from  him  that  he  was  prepared  to  produce  the  1903 

document  to  Mr.  Carolin  at  the  next  Council  meeting,  and  to  Carolin 
pay  their  costs,  their  client  would  be  satisfied,  but  that  in  the  curnow 
alternative  they  would  regretfully  be  compelled  to  institute  legal 
proceedings.  No  answer  was  sent  to  this  letter,  and  legal 
proceedings  were  instituted  by  obtaining  an  order  nm  calling 
on  the  mayor  to  show  cause  why  he  should  not  produce  the 
document  to  Mr.  Carolin  at  the  meeting  of  the  Council  next 
succeeding  the  day  on  which  the  order  should  be  made  abso- 
lute. In  answer  to  the  application,  and  in  reply,  several 
affidavits  have  been  filed. 

I  pass  over  references  to  the  insulting  manner  in  which 
the  demand  was  made  in  the  Council  Chamber,  and  to  other 
and  more  serious  differences  between  Mr.  Carolin  and  his 
brother  councillors,  and  confine  myself  to  the  rights  asserted 
as  to  the  document.  It  appears  that  it  was  not  laid  before 
the  Council,  and  that  the  question  as  to  whether  or  not  the 
free  use  of  the  hall  should  be  granted  was  not  brought  officially 
before  it.  The  mayor  says  that  he  is  advised  and  believes 
that  the  request — i.e.,  the  document — "was  and  is  my  private 
property,  and  that  the  granting  and  refusing  of  such  a  request  is 
within  my  own  personal  rights  and  privileges,  and  that,  in  accord- 
ance with  the  custom  of  my  predecessors  in  the  office  of  mayor, 
similar  applications  are  not  brought  before  the  councillors  for 
their  deliberation."  Three  of  these  predecessors  and  the  town 
clerk  make  affidavits  confirming  his  statement  as  to  past  usage. 
As  against  this,  the  mayor  of  South  Melbourne,  and  a  present 
councillor  and  past  president  of  the  Shire  of  Malvern,  say  that 
they  have  always  treated  requisitions  for  the  use  of  the  Town 
Hall  as  documents  the  property  of  the  Council.  The  applicant 
also  makes  an  affidavit  in  contradiction.  The  document  in 
question,  so  far  as  it  requested  the  mayor  to  preside,  was 
manifestly  a  private  document,  which  he  could  properly  have 
answered  without  any  reference  to  the  Council,  but  in  so  far  as 
it  requested  the  use  of  the  Town  Hall  it  related  to  a  matter 
which  the  Council  had  the  right  to  say  should  be  decided  by 
them.     Although     a    municipal    council    may    have    tacitly 
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A*BECKETT,  J.  sanctioned  a  usage  by  which  the  mayor  is  left  to  deal  with  such 
1903  matters  informally,  applications  for  the  hall  relate  to  the  use  of 

Carolin  municipal  property,  which  the  Council  has  the  right  to  decide 
CuRNow  ^P<>°-  If  *^®  requisition  in  question  here  had  been  made  the 
subject  of  discussion  in  the  Council  by  the  mayor  voluntarily, 
or  by  any  councillor  adversely  before  it  had  been  answered,  and 
the  question  of  whether  it  should  be  granted  or  not  came 
legitimately  under  discussion,  the  mayor's  refusal  to  produce  the 
document  would  have  been  decidedly  wrong.  I  think  that  a 
councillor,  to  whom  production  was  thus  refused,  would  have  a 
right  to  a  mandamus.  He  might  have  a  difficulty  in  obtaining 
it  in  time  to  be  of  use,  and  this  might  be  a  bar  to  his  obtaining 
it,  but  I  should  say  that,  in  the  abstract,  the  right  would  exist 
The  circumstances  here  are  altogether  different.  No  business 
relating  to  the  requisition  was  before  the  Council  when  produc- 
tion was  asked  for.  No  business  relating  to  it  could  now,  by 
any  proper  proceeding,  be  brought  before  the  Council.  Further 
discussion  in  the  Council  in  relation  to  this  document  would  be 
not  only  profitless  but  mischievous,  by  obstructing  the  proper 
business  of  the  Council.  It  might  be  right  enough  to  bring  on 
for  discussion  the  proper  course  to  be  observed  in  the  future 
with  regard  to  applications  for  the  use  of  the  hall,  but  it  is  clear 
that  the  production  of  the  document  would  be  quite  unnecessary 
for  the  purpose  of  such  a  discussion.  No  purpose  has  been 
mentioned  which  would  be  served  by  its  production.  This 
objection  to  Mr.  Carolines  application  has  not  been  overlooked 
by  the  advisers  who  prepared  his  affidavits.  He  swears  that  he 
is  anxious  to  establish  the  right  of  councillors  to  determine 
questions  of  the  character  raised  by  the  requisition ;  that  in 
order  to  properly  discharge  his  duty  he  desires  to  inspect  the 
requisition,  and  that  he  is  desirous  of  inspecting  the  said 
requisition  as  he  contemplates  taking  further  action  as  a 
councillor  in  respect  thereto.  He  does  not  say  what  action,  and 
it  is  hard  to  conceive  any  which  would  not  be  prejudicial,  by 
reviving  acrimonious  discussion  on  a  matter  long  since  disposed 
of.  An  order  directing  the  mayor  to  produce  the  paper  to  Mr. 
Carolin  would  not  be  of  any  use  to  Mr.  Carolin  in  the  discharge 
of  any  of  his  duties  as  councillor.    His  object  is  clearly  vexatious, 
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to  compel  the  mayor  to  produce  something  which  he  wishes  to  a'BECKETT,  j. 
see  only  because  the  mayor  does  not  wish  him  to  see  it.     In  igo3 

Sex  V.  The  Merchant  Tailors*  Company  (m)  it  was  decided  Cabolin 
that  the  Court  will  not  grant  an  application  by  members  of  a  ^  ^' 
corporate  body  for  a  mandamvs  to  inspect  the  documents  of  the 
corporation  unless  it  be  shown  that  such  inspection  is  necessary 
with  reference  to  some  specific  dispute  or  question  depending,  in 
which  the  parties  applying  are  interested.  Tapping  on  Man- 
damus, at  pp.  15  and  16,  cites  authorities  to  show  that  in  the 
words  of  the  text-writer  the  Court  will  refuse  the  writ  if  it  be 
manifest  that  it  must  be  "  useless/'  or  *'  cannot  have  a  beneficial 
effect,"  "  if  it  be  vexatious,"  or  it  is  sought  merely  in  order  to 
obtain  the  opinion  of  the  Court  on  a  point  of  law.  I  have 
examined  these  authorities,  and  do  not  say  that  severally  they 
are  indistinguishable  from  the  present  case,  but  they  all  show  a 
tendency  to  restrict  the  issue  of  the  writ  to  cases  where  justice 
would  otherwise  fail,  where  some  real  interest  of  the  applicant 
is  involved,  and  might  suffer  if  the  writ  were  refused.  Con- 
sistently with  all  the  authorities,  I  think  I  should  refuse  the 
mandamus  in  this  case.  A  paltry  dispute  has  been  inflamed 
into  a  matter  of  importance  by  recourse  to  the  Supreme  Court. 
Using  the  words  of  Lord  Tenterden  in  the  Merchant  Tailors' 
Case,  I  say — "  The  rule  must  be  discharged,  with  costs,  because 
where  parties  make  an  entirely  novel  application,  in  which  they 
fail,  they  ought  to  pay  the  expense  of  it." 

Rule  discharged. 

Solicitor  for  the  applicant :  Cornwall, 
Solicitor  for  the  respondent :  Rymer. 

J.  M. 

(m)    2B.&A.,p.  116. 
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HOLROYD,  J.  BROSNAN  V.  TRAIT  and  Others. 

J     ^^  20       ^^^^y  Societies  Act  1890  {No.  1094),  m.  4,  6,  13,  20— /W«id/y  Sodeties  Ad 
^ly  21.  ^^^^  ^^^-  ^^^)»  *•  12— /?«/«  and  amendments  informally  made^Efeet  of 

registnUion  of—Dispute  bettoeen  member  and  society — Jwisdiction  of  Supreme 

Court — Parties — Non-joinder  of. 

The  acknowledgment  of  registry  of  an  amendment  of  a  rule  of  a  friendly 
Bociety,  issued  under  sec.  13  (5)  of  The  Friendly  Societies  Act  1890,  is  conclusiye 
evidence  that  such  amendment  has  been  duly  made,  as  well  as  that  it  has  been 
duly  registered. 

A  provision  in  the  rules  of  a  friendly  society  that  "all  disputes  between  a 
member  or  person  claiming  through  a  member  or  under  the  rules  of  the  society 
and  the  society  or  any  officer  thereof  shall  be  decided  by  "  the  governing  body 
of  the  society  does  not  oust  the  jurisdiction  of  the  Supreme  Court  in  an  action  by 
a  member  in  which  the  complaint  is  that  the  defendants,  acting  under  certain 
amended  rules  purporting  to  have  been  made  by  the  society,  but  which  the 
plaintiff  alleges  to  have  been  illegally  made,  have  usurped  the  control  of  the 
business,  funds,  and  property  of  the  society. 

In  such  an  action,  as  the  society  may  be  interested  in  maintaining  the  validity 
of  the  amended  rules,  it  or  someone  representing  it  should  be  joined  either  ai  a 
plaintiff  or  defendant. 

Points  of  Law  set  down  for  hearing  before  trial. 

This  was  an  action  in  which  Patrick  Brosnan  (on  behalf  of 
himself  and  all  other  members  of  the  Hibernian  Australasian 
Catholic  Benefit  Society  except  the  defendants)  claimed — (a)  A 
declaration  that  certain  amendments  of  its  rules  or  "general 
laws  "  alleged  to  have  been  adopted  by  the  society  on  the  16th 
April  1901,  and  to  have  been  registerad  under  the  Friendly 
Societies  Act  1890,  were  invalid  and  not  binding  on  the  society 
or  its  members.  (6)  An  injunction  restraining  the  defendants 
(who  were  members  of  the  "  District  Board  "  mentioned  below 
and  acted  as  the  chief  executive  committee  of  the  society)  from 
administering  the  funds  and  property  and  business  of  the 
society,  and  from  acting  in  pursuance  of  the  alleged  rules  or  of 
any  rules  made  thereunder.  The  objects  of  the  society  were  to 
raise  a  fund  for  aiding  distressed  or  sick  members  and  the 
widows  and  families  of  deceased  members,  etc.  It  had  been 
registered  under  the  Friendly  Societies  Act  1877  as  from  Ist 
January,  1878.  The  statement  of  claim  alleged  that  on  7th 
June  1901  a  document  purporting  to  contain  a  copy  of  amend- 
ments of  the  then  existing  rules  (called  ''  general  laws  ")  of  the 
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society  was  registered  under  the  Friendly  Societies  Act  1890  as  HOLROYD,  J. 
amendments  of  the  said  rules,  the  amendments  purporting  to  1903 

have  been  adopted  by  the  society  at  a  meeting  on  16th  April  Brosnan 
1901 ;  that  the  alleged  amendments  were  not  in  fact  made  by  ^  ** 
the  society  under  any  power  conferred  by  the  then  existing 
rules  of  the  society  or  under  its  constitution.  That  the  alleged 
amendments  purported  *'  to  change  fundamentally  the  constitu- 
tion of  the  society  and  to  vest  jurisdiction  over  all  matters  apper- 
taining to  the  society  in  the  Melbourne  District  Meeting,  which 
is  to  be  the  supreme  tribunal  in  Victoria  and  to  have  the  sole 
right  and  power  to  grant  and  cancel  dispensations  to  branches 
in  Victoria,  to  make,  alter,  or  repeal  rules  for  the  society,  to 
strike  levies  on  members,  to  hear  and  finally  determine  appeals, 
to  redress  grievances  in  branches,  to  decide  questions  arising  on 
the  constitution  of  the  society  and  the  rules,  but  during  the 
intervals  between  District  Meetings  the  whole  of  the  powers  of 
the  District  Meeting  (except  amendment  of  laws  and  adjudicat- 
ing on  appeals  from  District  Board  decisions)  is  to  be  vested 
in  the  Melbourne  District  Board ; "  that  the  defendants  were 
carrying  out  the  duties  and  powers  purported  to  be  conferred 
upon  them  by  the  said  amendments,  and  refused  to  recognize  the 
rules  as  they  existed  prior  to  June  1901  as  binding  upon  them 
or  the  society  ;  and  that  the  "  District  Meeting ''  under  the 
alleged  amendments  was  composed  of  the  members  of  the 
"  District  Board  "  and  other  persons. 

Various  defences  were  raised.  Those  relevant  to  this  report 
were  as  follow  : — 

Paragraph  9  :  "  The  defendants  will  rely  on  the  provisions 
of  sec  20  of  the  FHendly  Sodetiea  Act  1890,  sec.  12  of  the 
Friendly  Societies  Act  1891,  rule  47  of  the  original  rules,  and 
rule  76  of  the  alleged  amended  rules,  and  will  contend  that  this 
Court  has  no  jurisdiction  to  hear  and  determine  the  matters  in 
dispute  in  this  action." 

Paragraph  10 :  "  The  amendments  referred  to  in  the  state- 
ment of  claim  having  been  registered  by  the  Registrar  of 
Friendly  Societies,  who  has  given  an  acknowledgment  of  the 
registering  of  the  same,  the  defendants  will  rely  on  sec.  13 
of  the   Friendly   Societies  Act   1890   and   contend   that  such 
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HOLROYD,  J.  amendments  must  be   deemed  to  have   been    duly  made   and 

1903  registered." 

Bbosnan  Paragraph  11  :  "  The  plaintiff,  purporting  to  sue  on  behalf  of 

TfiAiT         himself  and  other  members  against  the  defendants  as  individuals 

or  as  members  of  the  District  Board,  is  not  entitled  to  any  of 

the  relief  claimed  in  this  action,  and  such  relief  can  only  be 

claimed  by  or  on  behalf  of  the  society.*' 

Rule  47  (8)  of  the  original  rules  read — "  All  disputes 
between  a  member  or  person  claiming  through  a  member  or 
under  the  rules  of  the  society  or  any  Branch  thereof  and  the 
society  or  Branch  or  any  officer  thereof,  not  hereinbefore  pro- 
vided for,  shall  be  decided  by  the  Executive  Directory."  Kale 
32  (5)  of  the  amended  rules  reproduced  this  rule,  but  sub- 
stituted for  the  words  "  by  the  Executive  Directory "  the 
words  by  the  District  Board,  subject  to  appeal  to  the  District 
Meeting.*' 

By  consent  an  order  was  made  by  a  judge  in  Chambers  that 
**  the  points  of  law  raised  by  paragraphs  9,  10,  and  11  of  the 
defence  herein  be  set  down  for  hearing  before  the  Court  and 
disposed  of  before  the  trial  ....  and  that  the  Court  be 
at  liberty  to  consider  all  the'  original  rules  and  the  alleged 
amended  rules." 

Cusaen  (with  him  Eagleson)  for  the  defendant — The  defence 
raised  by  paragraph  9  is  that  this  is  a  "  dispute  "  within  rule 
47  (8).  If  that  be  so,  that  rule  provides  the  only  method  of 
dealing  with  it.  Sec.  20  of  the  Friendly  Societiea  Act  1890  and 
sec.  12  of  the  Act  of  1891  provide  that  such  disputes  are  to  be 
decided  in  manner  directed  by  the  rules  of  the  society,  and  the 
decision  is  to  be  binding  and  not  removable  into  a  court  of  law  : 
Kingham  v.  Joel  (a).  Where  there  is  no  provision  in  the  rules 
applicable  to  the  particular  dispute,  the  member  or  person 
aggrieved  may  apply  to  either  the  County  Court  or  two  justices. 
But  this  Court  has  no  jurisdiction.  The  acknowledgment  of  the 
Registrar  is  conclusive  not  merely  of  the  fact  of  registration  but 
also  that  the  rules  registered  are  actually  the  rules  of  the  society : 
Dewhurat  v.  Clarkson  (b) ;  Rosenberg  v.  Northumberland  Build- 

(a)    L1897]  23  V.L.R.  2S4.  (6)    [1854]  3  E.  &  Bl.  194. 
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iTig  Sodefy  (c) ;  Laing  v.  Reed  (d) ;  Lindley  on  Companies  (6th  HOLROYD,  J. 
ed.),  vol.  i.,  pp.  151,  162.     Either  the  society  or  someone  claiming  1903 

on  its  behalf  is  a  necessary  party  to  this  action :  Falconer  v.        BnossAv 
Weedau,  (e).  ^„ 

Higgins  for  the  plaintiff— Sec.  13  of  the  Friendly  Societies 
Act  1890  makes  the  acknowledgment  of  the  Registrar  conclusive 
evidence  of  nothing  else  than  the  fact  of  registration.  It  is  not 
evidence  that  the  rules  were  made  by  the  society. 

[HoLROYD,  J.  Is  that  not  evidence  that  these  rules  were 
amendments  of  the  rules  which  were  registered  ?] 

I  submit  it  is  evidence  of  registration  only.  The  Registrar 
has  not  the  means  of  finding  out  whether  the  rules  presented  to 
him  are  in  fact  the  rules  duly  passed  by  the  society.  The  Act 
gives  him  no  power  to  administer  oaths,  nor  does  it  contain  any 
provision  that  the  rules  when  registered  "  shall  be  binding."  It 
differs  therein  from  the  Acts  on  which  the  cases  cited  were 
decided.  They  are  distinguished  in  Souter  v.  Davies  (/).  If 
the  argument  for  the  defeiidants  be  sound,  then  registration, 
procured  by  fraud  on  the  Registrar,  of  rules  which  had  never 
been  presented  to  the  society  would  close  the  mouths  of  members, 
and  be  conclusive  evidence  that  those  rules  had  been  duly  made. 
Even  the  Transfer  of  Land  Act,  which  goes  further  than  any 
other  Statute  in  closing  the  mouths  of  parties  to  the  true  facts, 
does  not  go  that  far :  Oibbs  v.  Messer  (g).  As  to  rule  47,  in  the 
first  place  there  is  no  longer  any  Executive  Directory,  and  in 
the  second  there  is  here  no  dispute  between  a  member  and  the 
society  or  an  officer  thereof.  That  rule  will  not  be  applied  so 
as  to  make  a  party  a  judge  in  his  own  cause :  Cfieetham  v. 
EUioU  {h).  The  rule  does  not  exclude  the  jurisdiction  of  the 
Supreme  Court :  Be  Royal  Livei*  Society  (i) ;  Tiplady  v.  Royal 
Uver  Society  (k).  As  to  the  objection  taken  to  the  form  of  the 
action  and  parties,  the  long  series  of  cases  which  show  that  a 
company  incorporated  must  sue  for  an  injury  done  to  it  do  not 

(e)    [1889]  22  Q.B.D.  373.  (p)  [1891]  A.G.  248. 

{d)   [1869]  L.R.  5  Ch.  4.  {h)  [1886]  12  V.L.R.  370. 

(e)    [1888]  14  V.L.R.  846.  (i)  [1887]  35  Ch.  D.  332. 

(/)  [1895]  15  B.  261.  {k)  [1887]  8  Timet  L.R.  697. 
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HOLROYD,  J.  apply  to  a  club  or  unincorporated  body  like  this  society.    This  is 
1903  practically  a  partnership  dispute  and  a  suit  between  partners. 

Suppose  you  have  a  partnership  of  nineteen  members.  Eighteen 
of  them  may  brin^  an  action  against  the  nineteenth.  The  power 
given  in  the  "Judicature  Rules"  for  suing  in  the  partnership 
name  does  not  apply  to  an  internal  dispute  :  Oray  v.  Lewis  {I) ; 
Henderson  v.  Bank  of  Australasia  (m). 

He  also  referred  to  Falconer  v.  Weedow  (n) ;  Taff  Vale  Rail- 
way Co.  V.  Amalgamated  Society  of  Railway  Sonants  (o); 
Kingham  v.  Joel  (p);  Moaely  v.  Alston  {q)\  Fawcett  v. 
Harbottle  (r). 

Cur,  adv.  vult 


July^U  HoLROYD,   J.,  read    the    following    judgment: — I   have  at 

present  to  dispose  of  the  points  of  law  raised  by  paragraph  9  of 
the  defence,  excluding  the  words  "  which  are  in  fact  disputes 
between  a  member  and  the  society;  or  between  a  member  and 
officers  of  the  society /*  and  by  paragraphs  10  and  11  respectively. 
To  take  these  points  in  the  order  in  which  they  were  argued,  the 
first  is,  that  the  amendments  of  rules  referred  to  in  the  statement 
of  claim  having  been  registered  by  the  Registrar  of  Friendly 
Societies,  who  ha^  given  an  acknowledgment  of  the  registering 
of  the  same,  such  amendments  must  be  deemed  to  have  been 
duly  made  and  registered,  and  in  support  of  this  contention  sec. 
13  of  the  Friendly  Societies  Act  1890  is  relied  upon.  By  the 
first  sub-section  of  sec.  13  it  is  enacted  that  the  rules  of  every 
society  sent  for  registry  shall  contain  provisions  in  respect  of 
the  several  matters  mentioned  in  the  Second  Schedule  to  the  Act, 
which  comprises  amongst  others  the  manner  of  making,  altering, 
or  rescinding  rules.  Sub-sec.  2  enacts  that  no  amendment  of  a 
rule  shall  be  valid  until  the  same  has  been  registered,  for  which 
purpose  copies  of  the  same,  signed  by  three  members  and  the 
secretary,  are  to  be  sent  to  the  Registrar.  Sub-sec.  3  directs 
that  on  the  lodgment  with  the  Registrar  of  any  amendment  of 


[1)  [1873]  L.R.  8  Ch.  1060. 

(m)  [1890]  45  Ch.  D.  330. 

(n)  14  V.L.R.  846. 

(0)  [1901]  A.C.  426,  at  p.  430. 


[p)    23  V.L.R.  284. 

(q)     1  Ph.  790. 

(r)    [1843]  2  Hare  461. 
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rales  for  registration  there  shall  be  paid  to  the  Registrar  a  fee  HOLROYD,  J. 
of  108.,  and  that  the  Registrar  shall  not  do  anything  in  respect  1903 

of  the  registration  of  such  amendment  until  such  fee  has  been  Bb^an 
paid.  Sub-sec.  5  enacts  that  the  Registrar  shall,  on  being  -,  ^• 
satisfied  that  any  amendment  of  a  rule  is  not  contrary  to  the 
provisions  of  the  Act,  issue  to  the  society  an  acknowledgment  of 
registry  of  the  same,  which  shall  be  conclusive  evidence  that  the 
same  is  duly  registered.  By  virtue  of  sub-sees.  6  and  7,  a  copy 
of  the  rules  of  a  registered  society  is  to  be  delivered  to  every 
person  on  demand,  on  payment  of  a  sum  not  exceeding  one 
shilling  ;  and  any  person  who,  with  intent  to  mislead  or  defraud, 
gives  to  any  other  person  a  copy  of  any  rules  other  than  the 
rales  for  the  time  being  registered  under  the  Act  on  the  pretence 
that  the  same  are  existing  rules  of  a  registered  society  is  to  be 
deemed  guilty  of  a  misdemeanour.  The  form  of  acknowledg- 
ment of  registry  of  an  amendment  of  the  rules  is  a  simple 
declaration  under  the  hand  of  the  Registrar  that  the  amendment 
is  registered  under  the  Act :  See  sec.  30  and  Schedule  5.  By 
the  combined  effect  of  sec.  39  and  the  8th  Schedule  the  certifi- 
cate, which  by  that  section  the  Registrar  is  required  to  give,  so  far 
as  it  relates  to  rules  or  extracts  from  rules  of  any  friendly  society, 
must  in  all  Courts  be  held  conclusive  evidence  that  such  rules  or 
extracts  were  registered  in  accordance  with  the  provisions  of  the 
Fiiendly  Societies  Acts  on  a  particular  day.  The  natural  inter- 
pretation of  such  a  certificate  is  that  the  legal  requisites  to  the 
registration  of  such  rules  or  extracts,  such  for  instance  as  the 
payment  of  fees,  the  presentation  of  the  rules  to  the  Registrar 
signed  by  three  members  and  the  secretary,  and  so  on,  were  duly 
performed  on  that  day.  Mr.  Higgins  admitted  that  the  society 
would  have  had  power  to  make  the  amendments  complained  of 
in  this  action  if  it  had  proceeded  in  the  manner  prescribed  by 
the  then  existing  rules  or  by  the  constitution  of  the  society, 
which  it  had  not  done.  Mr.  Cussen  insisted  that  the  acknow- 
ledgment of  registry  of  these  amendments  was  conclusive 
evidence,  not  only  that  the  provisions  relating  to  registration 
had  been  complied  with,  but  that  the  power  to  amend  had  been 
strictly  pursued. 

The  validity  of  rules  or  amendments  of  rules  begins   with 
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HOLROYD,  J.   their  registration  ;  but  the  Registrar   is   not   required,  n 
1903  express   terms   authorized,   to   inquire   whether   any    ml 

amendments  presented  to  him  were  passed  in  accordant 
the  Acts  or  in  the  manner  prescribed  by  the  then  existing 
He  has  nothing  but  the  fact  of  their  having  been  signed  bj 
members  and  the  secretary  to  assure  him  that  they  w 
passed.  He  has  no  affidavit  or  written  document  befoi 
affirming  the  validity  of  their  making.  On  the  other  ha 
was  not  prohibited  from  investigation ;  and  it  is  diffic 
understand  for  what  the  signatures  were  wanted,  excepi 
voucher  that  the  rules  or  amendments  came  regularl; 
existence,  or  perhaps  as  affording  means  for  inquiry,  if  the 
anything  suspicious  about  their  origin.  In  the  same  wa 
only  of  the  legality  of  the  contents  of  an  amendment  th 
Registrar  is  in  terms  bound  to  satisfy  himself  before  issui 
acknowledgment  of  the  registry  thereof,  and  his  ackno 
ment  is  only  conclusive  of  the  fact  that  the  amendm 
registered  as  it  ought  to  have  been  according  to  la\n 
revanche  it  seems  to  me  to  be  clearly  assumed  in  sub-sees. 
7  of  sec.  13,  that  the  only  existing  rules  of  a  registered  fi 
society  are  the  written  or  printed  documents  for  the  tim( 
registered  as  rules  under  the  Act.  In  this  predicament 
glad  to  fall  back  on  authorities  which,  though  not  altc 
satisfactory,  show  the  trend  of  judicial  opinion  in  Englan< 
this  matter.  In  the  case  of  Dewhurat  v.  Clarkaon  (a),  c 
under  the  Statute  4  &  6  Will.  IV.,  a  40,  sec.  4,  an  amer 
of  rules,  irregularly  made,  but  which  had  been  certified 
certifying  barrister  as  in  conformity  to  law,  was  held  val 
80  much  because  of  his  certificate  as  of  those  foin 
prescribed  by  the  Act  which  had  been  complied  witi 
obedience  to  sec.  4,  two  transcripts,  signed  by  three  m 
and  by  the  secretary,  and  accompanied  by  an  affidavit  t 
making  the  amendments  the  statutory  requirements  ai 
regulations  had  been  duly  observed,  were  submitted 
barrister  in  due  course.  Sec.  4  provided  that  rules  and  i 
ments  thereof,  from  the  time  when  certified  by  him,  sho 
binding  on  the  several  members  and  officers  of  the  sociei 

(•)    3  £1.  &  BL  194. 
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all  other  persons  having  an  interest  therein.     The  judgment  was  HOLROYD,  J. 

delivered  by  Lord  Campbell,  C.J.,  Coleridge  and  Whiteman,  JJ.,  1903 

concurring,  and  Erie,  J.,  dissenting.     Lord  Campbell  said  that,       Brosnan 

but  for  the  words  "  from  the  time   when   the   same   shall  be         »,  ^' 

Trait. 

certified  by  the  barrister,"  he  should  have  thought  it  clear  that 
the  rules  were  to  be  absolutely  binding.  The  great  difference 
between  that  case  and  this  was  that,  under  the  Act  of  William 
IV.,  the  amendments,  when  transmitted  to  the  barrister,  were 
accompanied  by  the  afiSdavit ;  but  it  certainly  seems  most 
probable  that  if,  as  happens  here,  an  affidavit  had  not  been 
required,  their  Lordships  would  have  considered  the  signatures 
of  the  three  members  and  the  secretary  as  a  sufficient  guarantee. 
Lord  Campbell  proceeds  with  his  judgment  thus — The  barrister 
is  not  **  to  inquire  into  the  regularity  of  the  making  of  the  rules. 
.  .  .  Those  who  think  that  the  rules  were  irregularly 
made  are  not  furnished  with  any  means  of  raising  the  question. 
In  very  rare  instances  this  may  produce  some  inconvenience  ; 
but  faith  may  generally  be  given  to  the  signature  and  affidavit 
required  as  preliminaries,  and  probably  much  more  inconvenience 
would  arise  if,  after  the  rules  had  been  certified  and  confirmed 
and  acted  upon,  it  were  competent  to  any  refractory  member  at 
any  distance  of  time  to  object  that  the  proper  notices  were  not 
given  of  the  meeting  at  which  they  were  agreed  to,  or  that  there 
were  not  a  sufficient  number  of  members  present  at  this  meeting, 
or  that  upon  a  division  the  votes  on  each  side  were  not  properly 
counted.  If,  notwithstanding  the  precautions  taken,  any  rule  has 
been  certified  by  the  barrister  which  was  not  regularly  made,  a 
remedy  would  be  open  to  a  member  who  disapproves  of  it  by 
moving  its  repeal  or  modification,  and,  if  there  be  a  majority  of 
the  society  who  agree  with  him,  the  wrong  would  be  redressed. 
The  defendant's  counsel  admit  that  the  certified  rule  is  primd 
'acic  valid ;  but  great  mischief  might  arise  if  this  were  only  a  pre- 
emption to  be  rebutted,  as  then  in  every  case  where  a  rule  is  to 
be  enforced  ....  evidence  might  without  notice  be  given 
of  some  alleged  irregularity  in  making  it."  See  also  Rosenberg 
V.  NarthumberlaTid   Building   Society   (t),    English    Building 

(0     23  Q.B.D.  373. 
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HOLROYD.  J.  Societies  Act  1874,  sees.  18.  20,  and  21 ;  So'wter  v.  Davies  (u). 
1903  The  passage  just  quoted  is  very  apposite  and  forcible  as  to  the 

convenience  of  protecting  registered  rules  from  challenge  ;  and 
although  no  notion  of  convenience  should  overweigh  plain 
words,  yet,  where  the  meaning  hangs  in  doubt,  that  may  well 
turn  the  scale.  I  decide  therefore  that  the  amendments  referred 
to  in  the  statement  of  claim  must  be  deemed  to  have  been  duly 
made  as  well  as  duly  registered,  and  to  be  valid  and  binding 
upon  all  the  members  of  the  society. 

Passing  to  the  9th  paragraph  of  the  defence,  the  matters  in 
dispute  therein  mentioned  are  not  in  my  opinion  disputes  within 
the  meaning  of  ^  the  original  rule  47.  The  complaint  in  this 
action  is  substantially  that  the  defendants  have  usurped  the 
control  of  the  funds,  property,  and  business  of  the  society,  acting 
under  certain  so-called  amended  rules  or  general  laws,  pur- 
porting to  have  been  adopted  by  the  society  at  a  meeting  on  the 
16th  of  April  1901,  but  which  were  in  fact  illegally  made.  I 
think  this  Court  has  jurisdiction  to  hear  a  complaint  of  that 
kind,  and  to  redress  the  grievance  complained  of,  if  the  alle- 
gations are  proved,  although  any  evidence  adduced  by  the  plain- 
tiff would  be  utterly  nullified  upon  production  of  the  Registrar's 
acknowledgment. 

As  to  paragraph  11  of  the  defence,  I  do  not  concur  with  the 
defendant's  contention  that  all  the  relief  claimed  in  this  action 
could  only  be  claimed  by  or  on  behalf  of  the  society ;  but  I 
think  that,  as  the  amended  rules  purport  to  have  been  adopted 
by  the  society,  the  society  is  or  at  any  rate  may  be  interested 
in  maintaining  their  validity,  and  that  the  society  or  someone  as 
representing  the  society  ought  to  have  been  joined  either  as 
plaintiff  or  defendant.  The  statement  of  claim  does  not  show 
how  or  by  whom  the  amended  rules  were  passed.  A  large 
majority  of  the  members  may  have  voted  for  them,  and  the 
plaintiff  may  not  be  qualified  to  sue  on  behalf  of  all  the  other 
members  except  the  defendants.  The  defendants  themselves 
may  possibly  have  taken  no  part  in  procuring  their  adoption. 


(tt)     15  R.  261,  per  Wills,  J.,  distinguishing  Dewhurst  v.  Clarkson  and  the 

case  lost  cited. 
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The  trustees  also  may  be  interested  parties.    The  plaintiff  must  HOLROYD,  J. 
pay  the  defendants'  costs  of  this  hearing.  1903 

Solicitor  for  the  plaintiff:  M,  G.  Larkin,  v. 

Solicitors  for  the  defendants  :  OauTiaon  &  Lonie.  Trait. 

J.  M. 


MELBOURNE  AND  METROPOLITAN  BOARD  OF  WORKS         f.c. 
V.  SPENCER  and  Another.  — - 

1903 
Snperage  rates— Melbourne  and  Metropolitan  Board  of  Works  Act  1890  {No.  1197),  ^^^  ^^'  ^'• 
Part  IV.— 1±  1897  {No.  1491),  «€«.  8,9,  11,  12-"  Valuation  in  force'' — 
Municipal  vcUuation  a  condition  precedent  to  rate — Local  Government  Act  1890 
{No.  1112),  •.  274t— Melbourne  Corporation  Act  (6  Vict.,  No.  7),  ss.  67,  ete.— 
27  Vict.  {No.  178),  M.  il-ii— Amendment  qf  mimicipal  vcUuation — Notice  of 
appeal  ckgainst  valuation — Effect  of  Abandonment  of  claim  to  rate. 

The  provision  of  sec.  8  (5)  of  the  Melbourne  and  Metropolitan  Board  of  Works 
Act  1897,  that  for  the  purpose  of  making  any  rate  the  Board  shall  adopt  as  the 
net  annual  value  of  the  properties  the  municipal  valuation  in  force  at  the  time  of 
Biaking  the  rate,  makes  the  existence  of  a  valuation  binding  upon  the  ratepayer 
of  any  property  sought  to  be  rated  a  condition  precedent  to  the  rating  of  such 
property  by  the  Board. 

Where  a  municipal  council  claiming  to  rate  certain  property  makes  a  valua- 
tion of  such  property,  and,  after  the  owner  has  duly  given  notice  of  appeal  against 
nch  valuation,  abandons  the  claim  to  rate  the  property,  such  abandonment  has 
the  effect  of  an  adjudication  by  the  Court  to  which  the  appeal  is  msde  reducing 
the  valuation  of  the  property  to  nil. 

8o  held  by  the  Full  Court  (a*Bxckbtt  and  Hood,  JJ.,  Holbotd,  J.,  dubitante), 
•finning  the  decision  of  Hodobs,  J.  {supra,  p.  62). 

Per  Hood,  J.  Where  notice  of  appeal  against  a  municipal  valuation  has  been 
given  the  valuation  is  not  a  V  valuation  in  force "  until  the  appeal  has  been 
decided,  or  where  no  notice  of  appeal  has  been  given  until  the  time  for  appealing 
bas  expired. 

Appeal. 

This  was  an  appeal  from  the  decision  of  Hodges,  J.,  reported 
p  62  supra,  where  the  facts  are  set  out. 

Isaacs,  K.G.,  and  Starke  for  the  appellants — There  was  a 
uluation  of  this  property  in  1901,  and  that  valuation  has  never 
been  altered,  and  has  been  continuously  in  force  to  the  present 
time. 

[Hood,  J.  The  valuation  roust  be  a  valuation  on  which  the 
municipal  council  can  rely.     They  abandoned  their  valuation.] 

Vol.29,V.L.R.  T 
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F.C.  At  the  moBt  it  would  be  a  case  of  estoppel,  and  that  could 

j^  only  operate  inter  partes.    As  a  fact  it  was  not  Spencer  but  the 

—  University  that  appealed.     Though  the  notice  of  appeal  was  in 

0&  SIiBO  u  B  V  K 

AND  form  against  the  valuation  as  being  too  high  as  well  as  on  the 

BoAKD  OF      ground  that  the  property  was  exempt,  the  settlement  arrived  at 

Works        ^^^  ^^jy  ^\^g^^  ^]^^  property  was  exempt.     Suppose  the  appeal 

Spencbr.       had  been  actually  heard,  and  the  Court  had  decided  that  the 

valuation  was  correct,  but  that  the  property  was  exempt,  could 

that  affect  the  valuation  ?    It  would  still    be  a   valuation  in 

force.     In  any  case  the  notice  of  abandonment  was  given  after 

the  Board  had  actually  made  the  first  rate,  so  that  at  the  time  of 

making   that  rate  this  valuation  was    in    force,  even   if   the 

abandonment  afterwards  nullified  it.     It  is  possible  that  at  the 

time  the  rate  is  struck  by  the  City  Council  the  property  might 

be  exempt,  while  at  the  time  the  rate  is  struck  by  the  Board 

circumstances  may  have  changed  so  that  it  might  not  be  exempt. 

But  the  valuation,  being  made,  continues  in   force  until  it  is 

altered. 

[Hood,  J.  I  should  think  the  City  Council  must  make  an 
assessment  each  year.  They  need  not  actually  compute  the 
value  of  each  property  each  year,  but  they  must  at  least  formally 
adopt  the  assessment  of  last  year. 

a'Beckett,  J.  The  assessment  must  be  an  annual  thing. 
Here  the  Council  abandoned  it  for  one  year ;  they  did  not  claim 
the  next  year,  and  therefore  there  was  no  assessment  for  that 
next  year.] 

They  did  not  abandon  it  as  a  valuation ;  they  only  admitted 
the  property  to  be  exempt. 

[Hood,  J.  The  ratepayer  has  no  machinery  for  fighting  the 
Board.  The  intention  must  have  been  that  the  matter  is  to  be 
fought  out  between  the  ratepayer  and  the  council.] 

The  case  of  Attorney-Oeneral  v.  Shire  of  Hampden  (a)  shows 
that  power  to  alter  a  valuation  lies  in  the  Court  of  Appeal 
only. 

[Mitchell  referred  to  Prahran  v.  Carter  (6).] 

The  principle  of  sec.  8  is  that  the  Board  may  rate  any 
property  that  is  rateable  by  the  municipality,  and  for  the 
(o)    [1876]  2  V.L.R.  (E.)  138.     .  (6)    [1889]  15  V.L.R  228,  at  p.  233. 
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parposes  of  its  valuation  it  may  go  to  the  municipal  rate  books.         F.C. 
fint  no  agreement  or  admission  by  the  municipality  that  a  par-  ^^ 

ticular  property  is  not  rateable  can  debar  the  Board  from  rating  — 

it  if  as  a  matter  of  law  it  is  rateable  municipally.  The  doctrine  of  and 

estoppel  cannot  apply  to  an  Act  of  Parliament :  Barrow's  Case  (c).  Board  op 
Again,  sec.  8  (6)  shows  the  property  on  which  the  rate  is  to  Works 
be  levied.  Two  sets  of  property  are  by  that  sub-sec.  indicated  Spbncbr. 
as  the  property  on  the  net  annual  value  of  which  the  Board  is  to 
make  its  rate — namely,  sewered  property  and  unsewered 
property.  The  effect  of  the  defendant's  contention  is  to  read  in 
the  words  "  of  which  the  municipality  has  made  an  assessment 
or  valuation.''  If  the  Legislature  had  intended  that  the  rate 
was  to  be  on  the  net  annual  value  only  of  property  which  had 
been  valued  or  rated  by  the  municipality  it  could  have  easily 
said  so,  as  it  has  done  in  other  Acts.  Sec.  8  (5)  is  a  provision 
for  enabling  the  Board  to  make  its  estimate.  It  goes  to  the 
municipal  rolls  to  ascertain  the  total  value  of  rateable  property 
in  order  to  determine  what  rate  it  will  strike.  The  property 
exempted  from  rates  by  the  Board  is  defined  in  sec.  130  of  Act 
No.  1197.  Those  exemptions  are  cut  down  by  sec.  7  of  No. 
1491.  It  would  seem  unnecessary  to  specifically  set  out  these 
exemptions  if  the  Board  is  confined  to  the  property  assessed 
and  rated  by  the  municipality. 

Mitchell  (with  him  Lewers) — •'  Valuation  in  force  "  means  a 
valuation  in  respect  of  which  a  valid  municipal  rate  is  then 
existing.  Under  the  City  of  Melbourne  Act  there  is  not,  as 
under  the  Local  Oovernment  Acts,  any  necessity  to  give  notice  of 
valuation.  The  ratepayer  knows  nothing  of  the  valuation,  and 
so  cannot  appeal  against  it  until  he  gets  notice  of  the  rate :  Vide 
sec  46  of  27  Vict.  (No.  178)."  Roebuck  v.  Oeelong  West  (d) 
shows  that  in  connection  with  the  Local  Oovernment  Acts  a  man 
cannok  be  made  liable  pecuniarily  without  being  heard.  There 
is  here  really  a  ccwtw  omissus. 

(He  was  stopped  by  the  Court.) 

HoLROTD,  J.  The  majority  of  the  Court  is  satisfied  that  the 
judgment  of  Hodges,  J.,  is  correct. 

(c)    [1880]  14  Ch.  D.  432,  at  p.  441.        (d)    [187C]  2  V.  L.R.  (L.)  189. 
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F.O.  Hood,  J.     By  sec.   8   of  Act  No.    1491   a  valuation   is  a 

I9Q3  condition  precedent  to  the  making  of  a  rate,  and  that  valua- 

^,  —  tion  must  be  a  valuation  in  force.     The  meaning  I  attach  to 

Melbourne  ^  ° 

AND  that  is  that  a  valuation   in  force  means  a  valuation   binding 

Board  of      upon    the    ratepayer.     The    valuation    in    the    first    instance 

Works        j^  jj^^rgiy  g^n  estimate  by  the  corporation  of  the  value  of  the 

Spencer.       rateable  property.     That  is  not  communicated  to  the  ratepayer. 

He  has  no  means  of  challenging  it,  and  not  until  the  rate   is 

made  has  he  power  to  appeal  against  it.     The  valuation  therefore 

cannot  be  in  force  until  the  rate  is  made,  and  until  the  time  of 

appealing  is  passed,  if  there  is  no  notice  of  appeal,  or,  if  there 

is  a  notice  of  appeal,  until  the  Court  has  decided  it.     Then,  as  to 

the  power  of  the  corporation  to  compromise,  I  agree  with  the 

learned  primary  Judge  that  it  would  be  a  shocking  thing  if  the 

corporation  were  bound  to  fight  every  appeal. 

HoLROTD,  J.  My  doubt  arises  entirely  upon  the  construction 
of  these  words  '*  valuation  in  force.''  Upon  that  I  am  inclined 
to  adopt  the  argument  of  counsel  for  the  plaintiff — namely,  that 
"  valuation  in  force  "  means  an  existing  valuation. 

Isaacs,  K.G. — I  understand  the  judgment  of  the  Court  to 
mean  that  the  valuation  was  not  in  force  for  1901  on  account  of 
the  compromise.     It  might  be  in  force  for  other  years. 

Hood,  J.  I  do  not  think  there  is  any  valuation  in  force  at 
all  yet.    That  valuation  was  abandoned. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff:  Fink,  Best  &  Hall, 
Solicitors  for  the  defendant :  Nunn,  Smith  <t  Jefferson. 

J.  K. 
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BARKER  V,  HENTY.  F.C. 

FraeUct — Mode  of  trial — Jury — "  Causes  or  matters  within  the  cognizance  of  the  19Q3 

Court  in  its  equitable  jtnrisdictian" — Concurrent  jurisdiction  of  equity— Fraud        August  3. 

—  Fraudulent    preference   toithin   the   meaning   of   the   Insolvency   Acts  —  

Declaration  in  equity—*'  Rules  of  the  Supreme  Court  1884  ''—Order  XXX  VI., 
rr.  3,  6,  7  (a). 

A  Court  di  equity  hM  concurrent  jurUdiction  with  a  Court  of  law  in  all  cases 
inTolving  fraud. 

The  meaning  of  Order  XXXVI. ,  r.  6,  of  the  "  Rules  of  the  Supreme  Court 
1884"  is  that  causes  or  matters  in  which  a  Court  of  equity  had  concurrent 
jurisdiction  with  a  Court  of  law  (as  well  as  those  in  which  it  had  exclusive 
jarisdiction)  shall  be  tried  without  a  jury,  unless  the  Court  or  a  Judge  thinks 
fit  to  otherwise  order. 

By  the  indorsement  on  a  writ  of  summons,  a  plaintiff  claimed  *'  as  trustee  of 
the  insolvent  estate  of  D. ,  a  sum  of  1765^.  for  money  received  by  the  defendant  to 
tike  use  of  the  insolvent  and  his  estate,"  and  also  claimed  "  a  declaration  that  the 
payment  of  the  said  sum  by  D.  to  the  defendant  was  a  fraudulent  preference 
within  the  meaning  of  the  Insolvency  Acts^  and  void  as  against  the  plaintiff." 

Held,  that,  by  reason  of  the  declaration  being  claimed,  the  matter  was  one 
" heretofore  within  the  cognizance  of  the  Court  in  its  equitable  jurisdiction," 
within  the  meaning  of  Order  XXXVI.,  r.  3. 

Appeal,  pursuant  to  leave  granted  by  Hodges,  J.,  from  so 
much  of  an  order  for  directions  as  directed  this  cause  to  be  tried 
with  a  jury. 

The  indorsement  on  the  writ  of  summons  is  fully  set  out  in 
the  judgment  of  the  Court  (in/ra). 

The  ground  of  appeal  material  to  this  report  was  as  follows : 
—That  the  learned  Judge  was  wrong  in  holding  that  the 
plamtiff  was  entitled  as  of  right  under  Order  XXXVI.,  r.  6,  to 
have  this  cause  tried  with  a  jury. 

HigginB,  KXj.  (with  him  Schutt)  for  the  defendant,  appellant 
-  If  this  decision  is  right,  the  "  Judicature  Rules  "  have  made  a 
jury  imperative  where  it  was  not  imperative  before.  This  case 
either  comes  under  Order  XXXVI.,  r.  8,  or,  according  to  the 
English  decided  cases,  is  one  which  before  the  Judicature  Act 
could  have  been  tried  without  a  jury  without  consent,  and  there- 
fore there  is  no  compulsion  under  these  rules  to  have  a  jury. 
Cf.  Rule  4  and  The  Temple  Bar  (a).  Rule  3  does  not  say 
"within  the  eax^^u^ive  jurisdiction  of  the  Court  in  its  equitable 
(a)    [1885]  11  P.D.  6. 
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F.C.  jurisdiction/'  but  it  means  that,  if  a  court  of  equity  could  there- 
^^  tofore  have  tried  the  case,  it  shall  be  tried  without  a  jury. 

—  Equity  has  a  concurrent  jurisdiction  with  the  courts  of  common 

V.  law  in  an  action  to  set  aside  a  fraudulent  preference,  and,  in 

fact,  in  all  cases  involving  fraud.  Further,  even  if  Rule  3  only 
applies,  like  the  corresponding  English  Rule  3,  to  cases  "  assigned 
exclusively  to  the  Chancery  Division,"  then  Rule  7  (a)  applies, 
and  the  mode  of  trial  is  without  a  jury,  unless  the  Court  or  a 
Judge  otherwise  orders.  The  words  "in  any  other  cause  or 
matter"  in  Rule  6  do  not  mean  in  any  cause  or  matter  other 
than  one  in  which  the  mode  of  trial  has  been  fixed  under  the 
previous  rules,  but  have  been  held  to  mean  in  any  cause  or 
matter  other  than  those  mentioned  or  referred  to  in  the  preceding 
rules:  See  Jenkins  v.  Btiakby  (b).  Equity  had  concurrent 
jurisdiction  in  cases  of  this  nature  before  the  Judicature  Act, 
Cf.  OoodmAxn  v.  McCdLlum  (c);  Jacomh  v.  Donovan  (d); 
Douglaea  v.  8vmson  {e). 

[a'Beckett,  J.  Is  there  any  instance  of  a  case  in  Equity 
without  a  reconveyance  being  necessary  ?] 

Yes,  Bourne  v.  Oraham  (/).  In  that  case,  however,  the 
Judge  sent  a  doubtful  question  of  fact  to  a  jury. 

[HoLROYD,  J.,  referred  to  Longsixbff  v.  Keogh  (g),  where  it  was 
held,  following  Bamshire  v.  Bolton  (h)  and  HUl  v.  Lane  (i),  that 
courts  of  equity  have  concurrent  jurisdiction  with  courts  of  law 
as  to  deceit.] 

Counsel  also  referred  to  Timaon  v.  Wilson  (k). 

(He  was  stopped.) 

Bryant  for  the  plaintiff,  respondent — ^Rule  3  refers  to  cases 
usuaUy  tried  in  the  equitable  jurisdiction  and  still  tried  there. 
The  English  rule  uses  the  word  "  exclusive  "  jurisdiction,  and  in 
that  respect  differs  from  the  Victorian  rule.  This  is  a  case  of 
money  had  and  received  arising  from  the  fact  of  the  payment 

(6)    [1S91]  1  Ch.  4S4,  per  Lindley,  (/)  [1856]  2  Jur.  (N.S.)  1225. 

L.J.,  at  pp.  489,  490.  {g)    [1877]  3  V.L.R.  (Eq.)  176,  183. 

(c)     [1861]  1  W.  &  W.  (Eq.)  136.  {h)    [1869]  L.R.  8  Eq.  294. 

id)    [1864]  1  W.  W.  &  A*B.  (E.)  66.  (•)     [1870]  L.R.  11  Eq.  216. 

(«)    [1869]  6  W.W.  &a'B.  (Eq.)32.  (k)    [1888]  38  Ch.D.  72,  76. 
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being  avoided  by  Statute,  which  was  never  a  caae  within  the         F.C. 
cognizance  of  a  court  of  equity.     In  the  cases  cited  for  the  [^ 

appellant  the  plaintiff  had  to  go  to  a  court  of  equity  to  get  a        ^ 

declaration  as  a  preliminary  to  the  avoidance  of  the  deed ;  but  v. 

in  the  case  here  sec.  71  of  the  Insolvency  Act  1890  says  that  the 
payment  being  made  in  certain  circumstances  is  ipso  facto  void, 
and  there  is  no  need  to  go  to  a  court  of  equity.  The  declaration 
asked  for  here  is  merely  an  ancillary  matter :  the  jury  finds  the 
facts,  and  the  Court  then  makes  a  declaration  giving  effect  to 
their  finding.  The  primary  claim  is — "Qive  us  back  this 
money,  which  belongs  to  the  creditors."  Cohen  v.  McOee  (i), 
which  was  a  similar  case  to  this,  was  tried  at  common  law  with 
a  jury.  Cf.  also  Flook  v.  Jones  (m).  If  the  Court  is  going  to 
apply  the  principle  of  Longstaff  v.  Keogh  (n),  it  will  be  laying 
down  a  rule  that  any  case  in  which  equity  has  concurrent 
jurisdiction  cannot  be  tried  with  a  jury,  and  therefore  that  no 
case  involving  fraud  can  be  so  tried.  Unless  the  remedy  at  law 
was  wholly  inadequate,  equity  would  never  intervene.  As  to 
the  nature  and  extent  of  the  exclusive,  concurrent,  and  auxiliary 
jurisdiction  in  equity,  see  Story's  Equity  Jurisprudence  (13th 
ed.),  p.  82  et  seq. ;  end  AsAbumer  on  the  Prirunples  of  Equity, 
pp.  1-6. 

Counsel  also  referred  to  CoU  v.  WooUaston  (o) ;  FeUs  v. 
Bead  (p) ;  Brown  v.  Kitn/pton  {q) ;  and  Butters  v.  Durham 
Gold  Mining  Co.  (r). 

HoLROTD,  J.,  delivered  the  judgment  of  the  Court  [Holrotd, 
a'Beokett,  and  Hood,  JJ.]  This  is  an  appeal  from  so  much  of 
an  order  of  Hodges,  J.,  as  directs  this  action  to  be  tried  by  a 
jary.  The  learned  Judge  considered  that  under  Order  XXXVL, 
rule  6,  he  had  no  option,  but  was  compelled  to  direct  a  trial  by 
jury.  Personally,  I  think — and  I  believe  it  is  the  opinion  of  my 
brother  Judges  as  well — that  a  Court  of  equity  has  concurrent 
jurisdiction  with  a  Court  of  law  (as  well  as  having  in  some  cases 
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exclusive  jurisdiction)  in  all  cases  of  fraud.  If  we  look  at  the 
strict  language  of  Order  XXXVI.,  rule  3,  it  says  that — "  Causes 
or  matters  heretofore  within  the  cognizance  of  the  Court  in  its 
equitable  jurisdiction  shall  be  tried  by  a  Judge  without  a  jury 
unless  the  Court  or  a  Judge  shall  otherwise  order."  Now  the 
natural  interpretation  of  that  rule  is  certainly  that  in  cases 
in  which  a  court  of  equity  had  concurrent  jurisdiction,  as  well 
as  those  in  which  it  had  exclusive  jurisdiction,  a  jury  should  not 
be  accorded  to  the  plaintiff  or  defendant  on  his  application,  bat 
that  the  Court  or  a  Judge  might  order  a  jury  if  the  Court  or  a 
Judge  so  pleased  or  so  thought  fit.  If  that  is  the  correct 
construction  of  Order  XXXVI.,  rule  3,  then  this  action  does 
not  come  within  rule  6. 

But  there  is  another  reason,  I  think,  why  it  should  not  come 
within  rule  6,  and  that  is  that  the  plaintiff  himself,  assuming 
him  to  have  had  an  opportunity  of  shaping  his  statement  of 
claim  in  the  form  either  of  an  equitable  claim  or  of  a  common 
law  claim,  has  chosen  for  himself  which  way  he  will  shape  it. 
It  has  been  distinctly,  in  so  many  words,  laid  down  that  a  Court 
of  equity  has  jurisdiction  in  cases  of  fraud  where  at  common 
law  the  remedy  would  have  been  by  an  action  for  money  had 
and  received.  In  this  particular  case  the  plaintiff  has  claimed  in 
this  way : — ''  The  plaintiff,  as  trustee  of  the  estate  of  William 
Dodd  insolvent  deceased,  claims  17652.  ISs.  Sd,  for  money 
received  by  the  defendant  to  the  use  of  the  insolvent  and  his 
estate,  and  interest  thereon  at  the  rate  of  81.  per  centum  per 
annum ;  and  the  plaintiff  as  such  trustee  also  claims  a  declaration 
that  the  payment  by  the  said  William  Dodd,  on  or  about  the  9tb 
day  of  January  1902,  of  the  sum  of  17652.  ISs.  8d  to  the  defend- 
ant, was  made  by  the  said  William  Dodd  within  three  months 
of  the  insolvency  of  the  said  William  Dodd  when  unable  to  pay 
his  debts  as  they  became  due  from  his  own  moneys  in  favour  of 
the  defendant,  a  creditor  of  the  said  William  Dodd,  and  was  a 
fraudulent  preference  within  the  meaning  of  the  Insolvency  Ads 
and  void  as  against  the  plaintiff,  or  alternatively  was  made  with 
the  intent  of  delaying  hindering  or  defrauding  the  creditors 
of  the  said  William  Dodd,  and  was  void  and  of  no  effect,  and  for 
an  order  that  the  defendant  repay  such  sum  to  the  plaintiff,  as 
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IS  aforesaid,  with  interest  thereon  at  SL  per  centum 
He  asks  for  a  declaration  as  to  all  these  things, 
>urpose  that  I  can  see  than  to  establish  a  claim  to 
ef.  He  could  not  have  got  a  declaration  at  common 
e  Judicature  Act,  even  if  he  could  get  a  declaration 
eclaration  is  granted  by  a  court  of  equity,  and  may 
hether  any  relief  is  prayed  or  not;  and  I  should  say 
tatement  of  the  declaration  he  seeks,  he  seems  to 
d  to  proceed  on  the  equity  side  of  the  Court,  if  I 
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las  asked  us,  if  he  cannot  prevail  upon  us  to  say 
titled  to  a  jury  as  a  matter  of  right,  to  exercise  a 
his  favour  and  grant  a  jury  in  this  case.  I  think 
bher  Rule  8  or  Rule  7a  of  Order  XXXVI.  we  should 
to  do  so  if  we  pleased,  but  we  all  agree  that  this  is 
which  we  should  grant  a  jury.  To  do  so  would, 
injudicious  and  serve  no  good  purpose,  and  would 
instead  of  a  s^^aving,  of  money.  This  appeal  will 
illowed,  and  so  much  of  the  order  for  directions  as 
he  action  be  tried  by  a  Judge  with  a  jury  will  be 
od   a  direction  substituted  that  the  action  be  tried 

Appeal  allowed  with  costs, 

for  the  plaintiff:  Moule,  Hamilton  <k  Kiddle, 
for  the  defendant :  Brahara  &  Pirani. 

H.  I.  c. 
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In  re  ike  INCOME  TAX  ACTS. 


Navln^  13      ^^^^^^'^  ^^  ^^  ^^^  ^^^'  *^^*)»  *•  ^»  *^**-  ^'  ^  0/)  (A),  aiul  4-i)erf«d 

TravtUing  expenses  to  and  from  place  of  residence  and  busines^i  from 

another  place  of  business — Travelling  expenses  of  director  of  company- 
vnih  improvements  thereon  used  for  the  purpose  partly  of  yotn  and  pa 
residence— LuMlity  to  tax^EstimcUe  hy  Commissioner  of  capital  ra 
portion  used  for  residence. 

The  expenses  incurred  by  a  taxpayer  in  periodically  travelling  back  war 
forwards  between  one  place,  where  he  both  resides  and  carries  on  businef 
other  places  where  he  carries  on  business,  solely  for  the  purpose  of  earni 
profit  derived  from  the  trade  carried  on  at  the  latter  places,  may  be  deducts 
the  taxable  income  earned  therefrom. 

Per  HoLBOTD,  a'Begkett,  and  Hodges,  J  J.  (the  latter  doubting) 
expenses  incurred  by  a  taxpayer  in  periodically  travelling  backwards  a 
wards  between  one  place  where  he  both  resides  and  carries  on  business  and  a 
place  for  the  purpose  of  attending  meetings  of  directors  at  the  latter  pla( 
of  earning  fees  payable  to  him  periodically  for  acting  as  such  director,  c 
deducted  from  the  taxable  income  earned  by  him  as  such  director. 

Where  a  portion  of  land  was  used  for  the  purposes  of  a  trade,  and  a  | 
of  the  dwelling-house  erected  thereon  was  used  for  the  purpose  of  doi 
clerical  and  managerial  work  in  connection  therewith,  while  the  rem 
portions  both  of  the  land  and  the  dwelling-house  were  used  for  the  purp 
residence  and  enjoyment, 

Held,  that  the  actual  capital  value,  as  estimated  by  the  Commissic 
Taxes,  of  the  portions  used  for  the  purposes  of  residence  and  enjoymei 
liable  to  income  tax  at  the  rate  of  4  per  cent,  per  annum. 


Special  Case  stated  by  the  Commissioner  of  Taxes  i 
sec.  17  of  the  Income  Tax  Act  1896  : — 

(1.)  The  taxpayer  is  the  owner  of  a  property  in  Vic 
known  aa  "  X,*'  where  he  dwells,  and  there  carries  on  the 
of  a  grazier,  from  which  he  derives  income  within  the  me 
of  the  Income  Tax  Act,  and  which  he  personally  manage; 
directs. 

(2.)  He  is  also  the  owner  of  two  other  estates  in  Vic 
"  A  "  and  **  B,"  where  he  carries  on  the  trade  of  dairying, 
which  he  also  derives  income,  and  which  he  also  manage 
directs,  as  hereafter  appears. 

(3.)  In  order  to  earn  the  profit  he  does  from  each  of 
last-mentioned  properties,  the  taxpayer  visits  them  from  tii 
time,  and  he  accordingly   travels  on   the  average   once  < 
month  from  "X"  aforesaid  to  "A"  and  "B"  respectively  and 
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again  to  "  X/'  for  such  purpose  spending  a  day  or  fcwo  at  each  F.C. 

place  to  personally  inspect  and  supervise  the  work  there  and  {^ 

rive  directions.  , — 

®  ^  In  re 

(4.)  In  assessin^sr  the  income  of  the  taxpayer  for  the  purpose  Thv 

of  income  tax,  I  refused  to  allow  the  travelling  expenses  thus         aots. 
incurred  by  him  as  a  deduction  from  the  taxable  amount  of  his 
income. 

(5.)  The  taxpayer  is  also  a  member  of  the  Boards  of 
Directors  of  certain  companies,  whose  head  offices  are  situated 
in  llelboume,  and  he  thereby  earns  certain  fees,  which  are 
payable  periodically  for  acting  as  such  director,  and  not  by  a 
specific  sum  for  each  meeting  of  directors  attended  by  him.  To 
attend  such  meetings  he  travels  from  "  X ''  to  Melbourne,  and 
has  to  return  thence  to  his  place  of  residence. 

(6.)  In  assessing  the  income  of  the  taxpayer  I  refused  to 
allow  the  travelling  expenses  incurred  by  him  in  attending  such 
Board  meetings  of  Directors  as  a  deduction  from  the  taxable 
income  derived  by  him  as  such  director. 

(7.)  The  taxpayer  dwells  with  his  family  and  has  his 
domestic  establishment  at  "  X  "  aforesaid.  The  dwelling-house 
IB  a  substantial  family  residence  with  about  three  acres  of 
garden  and  ornamental  grounds,  and  containing  many  rooma 
All  the  clerical  work  of  the  business  carried  on  on  the  "  X  " 
property — from  which  business  the  income  referred  to  in 
paragraph  1  is  produced — and  the  greater  part  of  the  managerial 
headwork  of  or  connected  with  the  said  business  are  transacted 
in  the  said  dwelling-house,  where  the  person  managing  such 
business  under  the  immediate  supervision  of  the  taxpayer  lives 
and  has  his  office. 

(8.)  In  assessing  the  income  of  the  taxpayer  for  the  year 
1902, 1,  in  pursuance  of  sec.  9,  sub-sec.  4  of  the  Act  No.  1374, 
charged  him  with  income  amounting  to  7SL  per  annum,  being  4 
per  cent,  on  the  capital  value  as  estimated  by  me  of  that  portion 
of  the  house  and  premises  at  "  X "  used  by  the  taxpayer  as  a 
dwelling-house. 

The  questions  submitted  for  the  opinion  of  the  Court  are  : — 

(1.)  Is  the  taxpayer  under  the  provisions  of  the  Income  Tax 
Acts  entitled  to  claim  as  a  deduction  from  the  income  earned  by 
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him  from  the  trade  carried  on  at  "  A  "  and  '*  B,"  the  ex 
incurred  in  travelling  from  "  X  "  to  his  properties  "  A  "  an 
and  back  ? 

(2.)  Is  the  taxpayer  under  the  provisions  of  the  sai 
entitled  to  claim  as  a  deduction  from  the  taxable  income 
by  him  as  a  director  of  companies  the   expenses  incur 
travelling  from  "  X  "  to  Melbourne  and  back  ? 

(3.)  Is  the  capital  value  of  any  portion  of  the  hou 
premises  at  **  X  "  subject  to  taxation  under  the  Incom 
Acts  ?  If  yea,  upon  what  principle  is  the  amount  to  be  i 
at? 

THOS.  PROUT    WEBB, 

Commissioner  of  Tai 


Box  for  the  Commissioner  of  Taxes — As  to  questions  ( 
(2),  Sec.  9  (2)  of  the  Income  Tax  Act  1895  provides  the  n 
in  respect  of  which  no  deduction  from  the  gross  amount 
taxpayer's  income  is  allowed,  and  amongst  them  is  {g)~ 
disbursements  or  expenses  whatever  not  being  wholly  and 
sively  laid  out  or  expended  for  the  purposes  of  such 
"  Trade "  is  defined  by  sec.  2  to  include  "  every  pro 
vocation  trade  business  calling  employment  and  occup 
These  travelling  expenses  are  not  "  wholly  and  exch 
expended  for  the  purposes  of  the  taxpayer's  trade."  If  tl 
payer  chooses  to  live  away  from  his  place  of  business,  he 
deduct  from  his  gross  income  the  expense  of  getting  to  an< 
such  place  of  business. 

[a'Beckett,  J.  The  case  as  stated  says  that  these  ex 
are  incurred  "  in  order  to  earn  the  profit  he  does,"  etc. — t 
for  the  purposes  of  his  trade.  For  what  other  purpose  < 
say  that  these  expenses  are  incurred  ?] 

The  taxpayer  may  enjoy  himself  in  going  on  these  r 
journeys,  or  may  do  other  things  at  these  various  places, 
had  only  one  place  of  business  he  would  not  be  allowed  to 
the  expenses  of  travelling  between  there  and  his  residence 
there  is  no  reason  why  he  should  be  allowed   such   ded 
merely  because  he  has  several  different  businesses  at  di 
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[HoLROYD,  J.     Is  it  open  to  you  on  the  case  as  stated  to  say  F.C. 

that  fchese  expenses  were  incurred  for  purposes  other  than  those  [^ 

of  his  trade  ?     The  taxpayer  lives  at  one  of  the  places  where  he  ~ — 

carries  on  business.     He  cannot  live  at  them  all.     The  expenses  Tur 

Incoms  Tax 
are  wholly  and  exclusively  for  the  purpose  of  going  from  one  to         acts. 

another  of  these  places.] 

The  tax  is  levied  upon  the  taxpayer  s  whole  income. 

[a'Beckett,  J.  Each  of  his  businesses  is  a  separate  element 
in  the  assessment,  and  the  deduction  of  the  travelling  expenses 
to  each  place  of  business  is  in  respect  of  one  such  element.] 

In  England  there  have  been  decisions  directly  in  point.  The 
Income  Tax  Act  1842,  sec.  100,  Schedule  D.,  provides  that  in 
certain  cases  there  shall  be  no  deduction  "  for  any  disbursements 
or  expenses  whatever  not  being  money  wholly  and  exclusively 
laid  out  or  expended  for  the  purposes  of  such  trade,"  etc.  Sec. 
9  (2)  (g)  is  clearly  taken  from  this  rule,  which,  being  considered 
harsh  in  its  operation,  was  modified  by  sec.  51  of  the  Income 
Tax  Act  1853,  which  provides  that  it  shall  be  lawful  to  deduct 
"expenses  wholly  exclusively  and  necessarily  incurred  in  the 
performance  of  the  duties  of  a  public  office  "  from  the  amount 
of  salary,  etc.,  to  be  assessed.  Under  this  section  the  Court  of 
Appeal  in  Cook  v.  Knott  (a)  disallowed  a  claim  to  deduct  the 
expenses  of  travelling  between  two  places  where  the  claimant 
held  offices,  and  the  case  is  cited  in  DowelVa  Income  Tax 
Laws  (5th  ed,),  p.  204,  as  equally  applicable  to  the  Act  of 
1842.  In  that  case  the  taxpayer  had  to  travel  from  one  place 
to  the  other,  not  because  he  wanted  to,  but  because  he  held  the 
two  appointments,  and  wanted  to  earn  the  income  at  each 
place.  There,  as  here,  he  resided  at  one  of  the  places  when  his 
income  was  earned.  Under  the  New  South  Wales  Act,  59  Vict., 
No.  15,  sec.  29  (6),  which  provides  that  no  deduction  shall  be 
made  as  regards  the  income  derived  from  any  trade  in  respect  of 
"any  money  not  wholly  and  exclusively  laid  out  and  expended 
for  the  purposes  of  the  trade,"  it  was  held  in  Re  Adair  (6)  that 
a  deduction  for  the  expenses  of  travelling  from  the  taxpayer's 
residence  to  his  plax^e  of  business  was  quite  outside  the  principle 
and  intention  of  the  Act. 

(a)    [1887J  4  Times  L.R.  164.  {b)    [1898]  4  A.L.R.  (C.N.)  42. 
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F.C.  [a'Beckett,  J.     In  that  case  the  purpose  of  the  taxpayei 

J^  living  where  he  did  was  the  enjoyment  of  a  suburban  resider 

7—  The  case  of   Revell   v.   Directors  of  Elworthy  Brothers 

Thk  cited  in  DowelVs  Income  Tax  Laws  (5th  ed.),  p.  204,  dec 

Acts.  that  directors  are  not  entitled  to  deduct  their  travelling  expei 

from  their  residence  to  the  office  of  their  company. 

(3.)  The  annual  value  or  rent  of  the  dwelling-house  is  n 
permissible  deduction,  while  the  part  used  for  the  purposes  of  ti 
is  (sub-sec.  2  (/t) ) ;  and  land  with  improvements  thereon  used 
the  purpose  of  residence  and  enjoyment  is  deemed  to  return 
income  of  4  per  cent,  per  annum  on  its  capital  value  (sub-sec 
So  that  the  intention  of  the  Legislature  is  clear  that,  where  ] 
of  a  house  is  used  for  the  purpose  of  trade,  and  part  is  used 
the  purpose  of  enjoyment,  the  latter  part  should  be  taxed  in 
way  provided  by  sub-sec.  4. 
(He  was  stopped.) 

Mitchell  for  the  taxpayer — (1)  and  (2) :  "  Trade  "  in  sub-s( 
{g)  may  and  should  be  read  as  equivalent  to  "  trades  "  :  See  i 
Interpretation  Acts  1890,  sec.  5.  The  taxpayer  is  taxed  ai 
his  business  at  "  X,"  and  incurs  actual  expense  in  going  to 
from  his  other  places  of  business  *'  in  order  to  earn  the  pi 
therefrom,"  in  respect  of  which  again  he  is  taxed.  The  t 
payer  s  personal  supervision  is  necessary  at  all  three  places, 
the  expenses  of  applying  such  supervision  are  necessary  and 
wholly  and  exclusively  applied  for  the  purposes  of  such  tvt 
within  the  meaning  of  sub-sec.  2  {g).  In  Re  Adair  (d)  the  i 
payer  was  not  earning  income  at  his  place  of  residence,  and 
that  ground  alone  that  case  is  clearly  distinguishable  from  th 

(3.)  Sec.  4  is  confined  to  the  case  of  land  and  its  impro 
ments  being  used  wholly  for  the  purpose  of  residence  1 
enjoyment,  and  does  not  apply  to  the  case  of  a  large  esi 
where  the  residence  is  also  used  for  the  purpose  of  gain.  Th 
is  no  machinery  provided  by  the  Act  for  arriving  at  the  cap; 
value  in  such  a  case,  or  enabling  the  Commissioner  to  say  w 
part  of  the  house  and  grounds  is  used  for  the  purpose 
pleasure  and   what  part  for  the  purpose  of  gain.     In  the  0 

(c)     [1890]  .S  Tax  Cas.  12.  (d)    4  A.L.R.  (C.N.)  42. 
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stroction  of  a  taxing  Act,  if  the  person  or  thin^  sought  to  be         F.C. 
taxed  does  not  come  within  the  very  words  of  the  Act,  he  or  it  [^ 

cannot  be  taxed.    There  is  a  second  question  as  to  the  principle  ' 

upon  which  the  capital  value  of  the  portion  (if  any)   of  the  The 

house  subject  to  taxation  is  to  be  arrived  at.     It  is  impossible  Aon. 

to  estimate  the  capital  value  of  the  portion  of  the  house  and 
of  the  garden  used  for  the  purposes  of  residence  and  enjoyment. 
Counsel  also  referred  to  the  Act  No.  1819,  sec.  6(1). 

Box  in  reply — Cook  v.  Knott  (e)  is  referred  to  in  Bowers  v. 

EardyUy 

[HoLROYD,  J.  Cook  V.  Knott  is  distinguishable  from  this 
ease,  because  it  turned  on  the  language  of  a  section  which  is 
totally  different  from  the  sub-section  in  question  here.  There  it 
was  held  that  the  expenses  incurred  in  getting  to  the  place 
where  the  office  was  to  be  carried  on  were  not  expenses  neces- 
sarily incurred ''  in  the  performance  of  the  duties  "  of  such  office.] 

The  travelling  expenses  are  partly  incurred  because  of  the 
taxpayer's  choice  of  residence  at ''  X,"  and  therefore  cannot  be 
deducted. 

HoLROYD,  J.  The  first  question  submitted  for  the  opinion  of 
the  Cburtis  this: — (1)  *'Is  the  taxpayer  under  the  provisions  of 
the  Income  Tolx  Acts  entitled  to  claim  as  a  deduction  from  the 
income  earned  by  him  from  the  trade  carried  on  at  '  A '  and 
'  B '  the  expenses  incurred  in  travelling  from  '  X '  to  his 
properties  at  '  A '  and  '  B  *  and  back  ? " 

We  think  he  is  entitled  to  make  that  deduction.  The  tax- 
payer resides  at  "  X,"  where  he  has  a  large  property.  There  he 
carries  on  the  trade  of  a  grazier,  and  he  himself  personally 
manages  and  directs  that  business  at  that  place.  He  also  owns 
smaller  properties,  which  are  not  stated  to  have  any  dwelling- 
houses  on  them,  or  at  any  rate  any  residences  for  the  owner  and 
his  family ;  and  to  each  of  those  places  it  is  necessary  for  him  to 
proceed  at  certain  periods  for  the  purpose  of  the  personal  super- 
vision and  direction  of  the  trade  carried  on  by  him  there,  without 
which  the  trade  could  not  be  carried  on,  or  could  not  be  carried 

(e)    4  7ViiimL.R.  164.  {J)  [1891]  1  Q.B.  560. 
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on  SO  as  to  earn  the  profit  which  it  actually   earns.    The 
shows  plainly  that  the  expenditure  is  necessary  for  the  pur] 
of  carrying  on  that  trade — that  the  money  is  expended  for 
purpose  and  for  no  other  purpose — and  I  do  not  see  how  it 
be  contended  otherwise.     We  must  accept  the  case  as  regards 
facts  which  it  contains. 

The  second  question  is  whether  the  taxpayer,  who 
member  of  the  Boards  of  Directors  of  certain  companies  w 
have  their  head  offices  in  Melbourne,  and  who  thereby  earns 
paid  to  him  periodically  im  such  director,  and  is  compelle 
travel  from  his  private  residence  at  "  X  "  up  to  Meibourn 
order  to  perform  the  duties  which  enable  him  to  earn  those 
is  entitled  to  claim  the  expenses  incurred  in  such  travelling 
deduction  from  his  taxable  income  as  a  director  of  compa 
These  fees,  like  the  profits  of  his  business,  are  part  of  his  inc 
and  the  money  which  he  employs  in  travelling  up  to  Melbo 
in  order  to  earn  them  is  expended  for  the  purpose 
enabling  him  to  earn  his  income,  and  without  paying  t 
expenses,  apparently,  he  could  not  earn  it.  I  may  say  I  d( 
understand  the  difference  between  the  going  and  the  retur 
in  such  cases.  If  he  goes  to  Melbourne,  he  comes  back  to  vv 
he  lives  ;  and  in  my  opinion  the  expenses  of  going  and  retur 
are  both  necessary  for  the  purpose  of  earning  the  money, 
not  suppose  that  it  is  expected  that,  when  a  man  goes  u 
Melbourne  to  earn  money,  he  should  remain  there ;  that  1 
never  to  go  back  to  his  residence  ;  that  he  is  to  be  permant 
there  because  he  earns  a  few  pounds  as  a  director  there. 

The  third   question  put  to  us  is — **  Is  the  capital    valu 
any    portion    of    the    house   and    premisas   at   '  X  *   subje( 
taxation   under   the   Income  Tax   Acts?     If  yea,   upon   ^ 
principle  is  the  amount  to  be  arrived  at  ?  "     We  think  thai 
capital  value  of  that  portion  of  the  house  and  premises  whic 
used  for  the  purpose  of  residence  or  enjoyment  and  not  of 
is  subject  to  tax   under  the  Income  Tax  Acts,  and   that 
necessary  for  the   Commissioner    of   Taxes    to    ascertain 
ultimately  decide  what  that  portion  is.     I  observe  that,  u 
sec.  9,  sub-sec.  (2)  (h)  of  the  Income  Tax  Act  1895,  it  is  prov 
that   ''  the    rent   or    annual    value   of    any    dwelling-hous^ 


^u|^^_ 
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domestic  offices  or  any  part  of  such  dwelling-house  or  domestic 
offices  except  swih  part  thereof  as  may  be  used  for  the  purposes 
of  such  trade  not  exceeding  such  proportion  of  the  said  rent  or 
annual  value  as  may  be  allowed  by  the  Commissioner  "  is  not  to 
be  deducted  in  estimating  the  balance  of  the  income  liable  to  tax. 
Well,  that  exception  shows  that  so  much  thereof  as  may  be  used 
for  the  purposes  of  such  trade  is  to  be  deducted  or  may  be 
deducted.  It  is  to  be  observed  that  that  sub-section  relates  only 
to  a  dwelling-house ;  therefore  it  would  not  be  applicable  to  the 
present  case.  But  sub-sec.  4  is  applicable.  Sub-sec.  4  provides 
that  "  whenever  land  with  improvements  thereon  "  (that  is  this 
case)  "  is  used  for  the  purpose  of  residence  or  enjoyment  and  not 
for  the  purpose  of  profit  or  gain  by  the  owner  or  any  person 
who  would  be  liable  to  pay  tax  in  respect  of  the  income  thereof 
if  the  same  produced  an  income  such  land  shall  be  deemed  to 
return  to  such  person  an  income  of  four  pounds  per  centum  per 
annum  on  the  actual  capital  value  thereof."  That  is  what  the 
Commissioner  has  taxed — has  ascertained — in  this  case.  It  can 
only  be  ascertained  by  an  estimate,  and  so  it  has  been  ascertained 
by  the  Commissioner.  The  land  here  is  land  with  improvements 
upon  it.  A  portion  of  the  land,  as  distinct  from  the  house,  is 
used  for  the  purpose  of  enjoyment  only,  and  a  portion  only  of 
the  house  is  used  for  the  purposes  of  gain.  The  Commissioner 
therefore  rightly  estimated  the  actual  capital  value  of  that 
portion  of  the  house  which  was  used  for  residence  or  enjoyment 
only  and  that  portion  of  the  land  which  is  used  for  the  same 
purposes.  Upon  the  actual  capital  value  so  ascertained  the 
taxpayer  must  pay  tax  at  the  rate  of  4  per  cent.  We  think 
there  should  be  no  costs  of  this  special  case. 
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a'Beckbtt,  J.  With  reference  to  the  second  question,  I 
think  it  is  material  to  observe  that  this  is  not  a  case  in  which 
the  person  who  pays  his  expenses  for  the  purpose  of  coming  to 
Melbourne  to  attend  a  meeting  of  directors  has  a  residence 
oncoanected  with  any  income  earned  at  that  residence,  and 
selected  without  any  reference  to  the  desirability  of  that  being 
a  place  of  residence  with  a  view  to  making  an  income.  It  is 
clearly  stated  by  the  case  that  the  taxpayer's  presence  at  "  X  " 
Vol.29,  V.L.R.  U 
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is  necessary  for  the  conduct  of  the  business  there.     That  is  i 
place — as  the  case  states — where  the  business  is  carried  on  und 
his  personal  supervision.     Therefore,  in  this  case,  when  he  lea\ 
that  place  in  which  he  is  carrying*  on  business — "  X  " — for  t 
purpose  of  coming   up   to   Melbourne   to  attend  a  meeting 
directors,  he  has  to  return  to  that  which  is  another  place 
which  he  carries  on  business  producing  income,  and  that  place 
the  place  at  which  he  resides;  and    it   seems   to  me  to  be 
distinction  which  may  be  or  may  not  be  important.     I  am  n 
saying  what  the  difference  would  be  if  he  were  a  mere  suburb 
resident  coming  and  going  from  the  place  where  he  resided,  a 
which  he  occupied  without  any  reference  to  his  carrying 
business   there.      But   here   we   have   a   taxpayer    who   cone 
and  goes  from  the  place  at  which  he  is  carrying  on  busine 
over  which  his  personal  supervision  is  necessary,  and  at  whi 
it  is  necessary   for   him   to   be   for   the   purpose   of   carryii 
on  that  business.     When  he  goes  from  there — **  X  " — to  "  A  "  a 
"  B  "  it  is  necessary  for  him  to  return  to  "  X  "  to  carry  on  t 
business  at  "  X."     So  it  is  necessary  for  his  business  at  "  A  "  a 
"  B  *\  that  when  he  goes  from   there  to  "  X  "  he  shall  return 
"  A "  and   "  B."     We  are    dealing,   therefore,  with   a    case 
which  travelling  is  necessary  to  three  places,  at  each  of  which  1 
presence  is  requisite  for  the  purpose  of  his  canying  on   t 
businesses  from  which  his  taxable  income  is  produced. 


HODOES,  J.  I  concur  in  the  judgment  which  has  be 
delivered.  In  regard  to  the  first  question,  which  is  as 
whether  or  not  the  taxpayer  is  to  be  entitled  to  the  deduction 
travelling  expenses  between  "  X  "  and  "  A  "  and  "  B,"  it  appe« 
to  me  that  the  taxpayer  carries  on  business  at  each  of  the 
three  places  to  earn  income  at  each  of  those  three  places,  t 
income  from  all  of  which  is  taxed  as  one  income  under  the  A( 
And  the  necessary  expenses  of  getting  from  one  place  of  incom 
earning  to  the  other  places  of  income-earning  is,  in  my  opinic 
an  expense  incurred  by  him  for  the  purpose  of  the  trade  whi 
is  being  carried  on  at  those  three  places.  I  do  not  take  tl 
expenses — under  the  case  as  stated — as  expenses  incurred  by  hi 
in  getting  from  his  residence  to  a  place  of  income-earnings  but  \ 
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his  expenses  of  getting  from  one  place  where  one  part  of  his 
income  is  earned  to  another  place  where  another  part  of  his 
income  is  earned ;  and  as  the  expense  incurred  simply  in  getting 
from  one  place  to  the  other  place  is  necessarily  incurred  for  that 
purpose — is  necessarily  incurred  for  the  purpose  of  earning 
income  taxed — I  am  of  opinion  that  this  expense  is  **  wholly 
and  exclusively  laid  out.  for  the  purposes  of  the  trade/' 

As  regards  the  second  question  I  have  felt,  and  do  feel,  con- 
siderable difficulty ;  for  while  the  whole  which  is  taxed  is  one 
income  which  is  earned  through  acting  as  a  director  in  Mel- 
bonme,  as  well  as  through  carrying  on  business  in  the  other 
places,  I  have  more  difficulty  in  arriving  at  the  conclusion  that 
the  expenses  here  were  incurred  in  getting  from  one  income- 
earning  place  to  another,  and  my  doubt  is  occasioned  simply  by 
a  feeling  and  a  view  that  it  is  rather  getting  from  his  residence 
to  the  income-earning  place.  However,  I  do  not  feel  strong 
enough  in  my  doubt  to  dissent  from  the  judgment  of  the 
Court. 

Questions  answered : — (I)  Yes.  (2)  Yes.  (3)  The  capital 
value  of  the  portion  of  the  house  used  for  the  purposes  of 
residence  and  enjoyment  is  subject  to  taxation. 
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Solicitor  for  the  Commissioner  of  Taxes :    Ouinneas,  Crown 
Solicitor. 

Solicitors  for  the  taxpayer :  Statvdl  A  Nankivell. 
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F.C.  KANNULUIK  v.  MAYOR,  ETC,  OF  HAWTHOR 

^^^  Local  Government   Act    1890    {No.    1112 )'-Construction   of  draim—In 

3  4    56  7  capacity  oj  drain— Injury  to  private  own€r. 

A  municipality  employing  an  efficient,  skilful  engineer  constructed 

within  its  district  under  the  powers  conferred  by  the  Local  Government  A 
This  drain  was  of  insufficient  capacity  to  carry  ofif  the  water  draint 
7^  T  L  i  If-  o£fensiye  matter  that  flowed  into  it,  and,  in  times  of  heavy  rain,  caused  da 

the  plaintiff. 

Held  by  the  Full  Court  (Holboyd,  a'Beckbtt,  and  Hood,  JJ.)  t 
municipality  was  liable  for  the  damages  thus  caused. 

Per  Holboyd,  J.  That  there  is  no  provision  in  the  Act  which  em 
the  municipality  to  create  a  public  nuisance. 

Per  a'Beckstt,  J.  That  the  casting  of  drainage  upon  private  proper 
injury  is  not  a  necessary  consequence  of  making  a  drain. 

Per  Hood,  J.  That  the  decision  of  Carslake  v.  President  ^  elc.^  of  i 
ofCaulfield  ([1891]  17  V.L.R.  560)  governed  the  present  oase. 

East  Frtmantle  Corporation  v.  Annois  ([1902]  A.C.  213)  discussed. 

Appeal  from  judgment  of  Williams,  J. 

This  was  an  action  brought  by  the  plaintiff,  Jaati  Kann 
against  the  Mayor,  etc.,  of  the  City  of  Hawthorn.  The 
alleged  that  the  plaintiff  was  the  owner  of  land  and  prem 
Malmsbury-street,  in  Hawthorn,  and  that  the  defendant 
and  constructed  a  drain  or  watercourse  within  its  mui 
district,  running  in  a  westerly  direction  through  the  di 
past  the  lands  and  premises  of  the  plaintiff,  and  throug 
across  and  past  varioas  streets  and  roads  in  the  district ;  th 
defendant  also  made  and  constructed  large  numbers  of  g 
drains,  and  ditches  within  the  district  either  directly  c 
directly  connecting  with  or  flowing  into  the  said  main 
and  that  it  allowed  ratepayers  to  make  drains  and  d 
connecting  with  or  flowing  into  the  main  drain ;  tha 
defendant  collected  and  concentrated  in  the  said  main 
and  other  drains  large  quantities  of  water  drainag* 
offensive  matter ;  that  the  defendants  permitted  or  suffere 
said  water  drainage  and  offensive  matter  to  overflow  th 
main  drain  into  and  upon  and  about  Malmsbury-street  an 
and  upon  and  about  the  lands  and  premises  of  the  plaintii 
permitted  the  water  drainage  and  offensive  matter  in  the 
drain  to  dam  back  the  water,  etc.,  in  the  other  drains,  wb 
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the  water,  etc.,  in  the  other  drains  is  forced  or  cast  by  the 
defendant  upon  the  lands  and  premises  of  the  plaintiff,  and 
thus  created  a  public  nuisance.  There  was  also  a  charge  of 
negligent  construction,  based  upon  the  statement  that  the  main 
drain  was  not  of  sufficient  capacity  to  carry  off  the  water,  and 
that  it  was  badly  graded.  A  further  charge  was  also  made  of 
Diligently  permitting  the  water  and  offensive  matter  to  be  forced 
and  thrown  on  the  plaintiffs  land,  by  reason  of  which  the  lands 
and  premises  had  been  flooded  and  damaged.  The  particulars  of 
damage  referred  to  flooding  in  1896, 1897»  1898, 1899, 1900, 1901, 
and  1902.  The  plaintiff  claimed  4502.  damages,  or  alternatively 
compensation  under  the  Local  OovemToent  Acta  and  an 
injunction.  By  the  defence  it  was  alleged  that  part  of  the  drain 
was  originally  cut  and  made  in  the  position  in  which  it  now  is 
by  the  plaintiffs  predecessor  in  title  for  the  benefit  of  the  said 
land,  and  another  part  of  it  was  originally  cut  and  made  in  the 
position  in  which  it  now  is  by  the  owners  of  other  lands 
adjoining  for  the  benefit  of  the  said  land,  and  with  the  consent 
of  the  plain  tifl*8  predecessor  in  title,  and  afterwards  at  the 
request  of  and  in  pursuance  of  an  fiigreement  with  tl^e  plaintiffs 
predecessor  in  title  and  for  the  benefit  of  the  plaintiffs  land 
and  the  adjoining  land  the  defendant  improved  the  drain  by 
patting  it  in  the  condition  it  now  is.  That  all  the  things  done 
or  permitted  to  be  done  were  done  by  the  defendant  under  and 
by  virtue  of  the  powers  conferred  upon  it  by  the  Local  Oavem- 
merU  Acta,  and  in  the  bond  fide  and  reeisonable  exercise  of  the 
discretion  given  to  it  by  the  Acts,  and  the  injuries,  if  sustained, 
were  the  natural  and  necessary  result  of  the  acts  so  done  or 
permitted  to  be  done.  It  was  also  further  pleaded  that  the  facts 
relied  upon  did  not  constitute  negligence  in  law  or  such 
negligence  as  would  give  rise  to  any  cause  of  action  against  the 
defendant;  and  further  that  no  cause  of  action  was  disclosed, 
inasmuch  as  there  was  no  allegation  that  the  things  done  were 
done  by  the  defendant  oppressively  or  maid  fide. 

The  evidence  of  the  plaintiff  was  chiefly  directed  to  prove 
that  the  main  drain  was  insufficient  to  carry  off  all  the  waters 
which  the  defendant  allowed  to  flow  into  it.  Evidence  was 
given  showing  the  number  of  drains  from  other  streets  which 
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were  allowed  to  be  connected  with  the  main  drain,  and  t 
other  municipalities  were  allowed  to  carry  their  drain 
through  the  defendant's  district  and  into  this  main  drain,  i 
that  its  capacity  was  altogether  insufficient.  Evidence  was  i 
given  as  to  the  flooding  of  the  plaintiffs  property  from  time 
time.  The  further  facts  material  to  this  report  app 
sufficiently  from  the  judgment  of  Williams,  J.,  and  from 
judgments  of  the  Full  Court. 


The  following  reserved  judgment  was  delivered  by  WiLLli 
J.: — Though  the  hearing  of  this  case  occupied  me  for 
considerable  time,  I  can,  I  think,  dispose  of  it  briefly, 
regards  the  evidence  of  the  experts  or  scientific  witnesses 
accept  the  evidence  of  Monash  and  Bernard  Smith,  exj 
witnesses  for  the  plaintifl*.  Accepting  their  evidence 
find  that  portion  of  the  drain  from  Auburn-road  to  where 
drain  joins  what  is  called  Davis's  drain  was  manifes 
insufficient  to  carry  off"  the  water  flowing  ofi*  the  drainage  a 
in  heavy  but  not  phenomenal  rainfalls.  I  find  that  this  was 
case  when  the  portion  of  the  drain  referred  to  was  origini 
constructed,  and  that  this  fault  or  defect  of  incapacity  has  b 
since  magnified  from  time  to  time  by  the  formation  and  c 
struction  of  the  defendant's  tributary  channels  leading  into 
main  drain,  thus  concentrating  water  from  the  drainage  a 
and  causing  it  to  flow  with  greater  velocity  into  the  main  dn 
I  find  that  the  drainage  area  to  be  provided  for  was  470  or  ^ 
acres.  That  that  portion  of  the  drain  from  Aubum-rofiui 
where  it  joins  what  is  called  Davis's  drain  is  capable  of  < 
charging  when  quite  full  155  cubic  feet  per  second,  or  one-th 
of  an  inch  of  rain  flowing  ofl*  from  the  drainage  area  in  an  he 
and  no  more,  and  that  the  minimum  discharging  capacity  of  t 
drain  at  the  portion  referred  to  should  have  been  250  cubic  f 
per  second.  When  this  portion  of  the  drain  was  constructe 
find  that  this  portion  of  the  drain  was  accustomed,  in  consequei 
of  its  defective  and  insufficient  capacity  in  heavy,  but  ] 
extraordinary  or  phenomenal  rains,  at  and  about  the  first  a 
second  bends,  to  overflow  its  banks  on  to  the  plaintifl^s  premis 
and  that  this  overflow  occasionally  invaded  his  house,  and  tl 
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in  consequence  of  these  overflows  damage  was  occasioned  to  the 
plaintiff's  premises,  furniture,  and  goods.  I  find  that  the 
incapacity  of  this  portion  of  the  drain  to  carry  off  the  water 
flowing  from  the  drainage  area  on  occasions  of  heavy  rains  was 
owing  to  the  absence  of  reasonable  care,  calculation,  and  fore- 
thought on  the  defendant's  engineer,  Clayton,  in  designing,  and 
planning  the  work,  and  that  this  absence  of  reasonable  care, 
calculation,  and  forethought  w&s  further  and  more  conspicuously 
manifested  in  the  formation  and  construction  from  time  to  time 
of  tributary  channels  leading  into  the  drain,  with  the  effect  I 
have  already  mentioned.  I  therefore  find  that  the  defendant 
by  its  engineer  has  been  guilty  of  negligence  as  regards 
the  design,  plan,  and  formation  of  this  drain,  and  that  by  reason 
of  such  negligence — by  which  I  mean  want  of  such  reasonable 
care,  calculation,  and  forethought  as  I  have  mentioned — damage 
has  been  occasioned  to  the  plaintiflTs  premises,  furniture,  and 
goods  by  water  overflowing  from  it.  Otherwise  T  find  that  the 
drain  has  as  to  construction  been  well  and  eflSciently  constructed. 
I  assess  the  plaintiff^'s  damages  at  250^.  I  ought  to  add  that  I 
find  Clayton  was  a  skilful  and  competent  engineer. 

Counsel's  main  argument  in  this  case  for  the  defendant  was 
that  the  defendant,  provided  it  employs  a  competent  and  skilful 
engineer,  cannot  be  held  responsible  for  negligence  in  design  as 
shown  by  the  plans  according  to  which  the  work  was  executed, 
provided  that  the  work  was  well  and  eflSciently  constructed  in 
accordance  with  the  designs  and  plans,  and  that  the  defendant 
was  within  iis  authority  in  constructing  the  drain,  but  that  it 
might  be  held  responsible  for  damage  occasioned  by  negligence  in 
the  work  of  construction  or  for  excess  of  authority.  I  may  at 
once  say  in  reference  to  this  contention  that  there  may  be  much 
in  it,  and  it  may  possibly  be  correct,  but  that  I  do  not  intend  to 
act  upon  it.  There  have  been  scores  of  decisions  in  this  Court, 
chiefly,  I  admit,  at  nisi  prius,  but  which  have  never  been 
challenged,  and  also  many  decisions  of  the  Full  Court,  by  which 
municif>al  bodies  have  been  held  liable  for  this  same  species  of 
negligence,  and  as  a  Judge  of  first  instance  I  am  not  going  to 
take  the  liberty  of  sweeping  them  away.  I  follow  those 
decisions,  and  leave  the  Full  Court  to  upset  them  if  it  thinks  fit 
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to  do  SO.  I  therefore  order  judgment  to  be  entered  fo 
plaintiff  for  2502.  damages  with  costs.  Plaintiff  not  to  get 
of  any  issue  on  which  he  has  failed.  I  may  add  that  if  '. 
given  my  decision  in  favour  of  the  defendant  in  this 
would  have  done  so  without  awarding  costs.  (His  ] 
stated  his  reasons  for  this  announcement.)  It  has  n 
my  opinion,  fought  fairly.  The  real  issues  the  parties  ca 
fight  were — (1)  as  to  the  reasonable  sufficiency  or  capac 
this  drain  except  in  times  of  phenomenal  rains ;  (2)  assumi 
non-sufficiency  or  incapacity,  liability  or  non-liability  o 
part  of  the  defendant  for  want  of  reasonable  care  in  desij 
the  part  of  a  competent  and  skilful  engineer.  ...  I 
this  view  as  to  costs,  I  give  defendant  no  costs  on  the 
upon  which  it  has  succeeded,  e,g,,  as  to  public  nuisan 
which  point  I  find  in  favour  of  the  defendant. 

From  this  judgment  the  defendant  now  appealed. 


Isaacs,  K.C.  (with  him  McArthur)  for  the  appellant- 
is  no  evidence  of  negligence  on  the  part  of  the  defe 
Unless  something  approaching  racdd  fides  or  oppression 
proved  (and  it  is  not  proved)  the  work  complained  of  is  ju 
as  being  done  under  express  statutory  powers.  The  disc 
of  the  municipality  as  to  the  mode  of  making  the  drair 
the  size  of  the  drains,  is  not  to  be  placed  under  the  rev 
any  tribunal.  The  council  merely  improved  the  drain, 
inhabitants  of  the  municipality  are  incorporated ;  they  ar€ 
for  the  purpose  of  conducting  municipal  affairs,  i.e.,  n 
roads  and  drains  for  their  mutual  benefit,  and  one  c 
corporators,  when  the  thing  done  is  for  the  benefit  of  all,  ( 
turn  round  and  complain  that  the  act  was  unlawful, 
question  is,  had  the  defendant  authority  to  do  the  act  ? 
power  is  given  by  the  Local  Government  Act  1890.  Tl 
addition,  if  the  municipality  has  this  statutory  power,  car 
one  else  review  the  exercise  of  their  discretion  ?  The  obli 
ia  on  the  plaintiff  to  show  that  it  was  so  unreasonable  i 
was  outside  their  discretion.  The  municipality  cannot  do 
than  get  a  skilled  engineer  to  devise  and  carry  out  the  wc 
is  empowered  to  make. 
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[Hood,  J.    Are  you-  not  concluded  by  the  decision  of  this 
Court  in  Cairslake  v.  Shire  of  Caulfield  (a).] 

No ;  in  that  case  it  was  held  that  the  defendant  could  not 
take  water  and  deliberately  shoot  it  upon  another's  land. 
Here  there  is  power  to  make  the  drain,  and  the  drain 
is  properly  made.  The  principle  is  that  you  look  at 
the  Act  of  Parliament  in  the  case  of  a  public  body  exercising 
a  public  trust,  and  you  ascertain  the  jurisdiction  given, 
and  if  the  work  is  done  within  the  authority  then  the 
public  body  is  not  liable.  The  principle  is  clearly  enunciated  in 
the  case  of  East  Fremantle  Corporation  v.  Annoia  (6) ;  it  was 
laid  down  there — "  The  law  has  been  settled  for  the  last  hundred 
years.  If  persons  in  the  position  of  the  appellants,  acting  in  the 
execution  of  a  public  trust  and  for  the  public  benefit,  do  an  act 
which  they  are  authorized  by  law  to  do,  and  do  it  in  a  proper 
manner,  though  the  act  so  done  works  a  special  injury  to  a 
particular  individual,  the  individual  injured  cannot  maintain  an 
action."  That  precisely  covers  the  facts  of  this  case,  and  it  is 
inconsistent  with  the  principles  laid  down  in  Caralake's  Case, 
The  decisions  in  the  cases  of  Boulton  v.  Crowther  (c),  Sutton  v. 
Clarke  (d),  British  Cast  Plate  Manufacturers  v.  Meredith  (e), 
are  applied  in  the  case  of  East  Fremantle  Corporation  v. 
Annoia.  The  defendant  had  power  to  make  drains  ;  it  had  an 
obligation  to  make  drains,  and  the  mode  of  doing  it  is  absolutely 
within  the  discretion  of  the  municipality.  The  Court  has  no 
power  to  review  that  discretion.  There  has  been  no  oppression 
and  nothing  unreasonable  or  unnecessary. 

Counsel  referred  to  sees.  378,  379,  381,  401,  and  411  of  the 
LoeaL  Oovemment  Act  1890,  and  to  the  following  cases: — 
WiUianw,  v.  Raleigh  (/)  ;  Curry  v.  Benalla  Shire,  etc.  (g). 
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Guasen  (with  him  Starke)  for  the  respondent — The  case  was 
put  in  three  ways — trespass,  negligence  causing  damage,  in- 
duding  private  nuisance,  and  compensation  under  the  statute. 


(a)  17  V  L.R.  5(K). 

(6)  [1902]  A.C.  213. 

(O  [1824]  2  B.  &  C.  705. 

(d)  [1815]  6  Taunt.  34. 


(e)     [1792]  4  T.R.  794. 
(/•)    [1893]  A.C.  540. 
{g)    [1895]  21  V.L.R.  15 
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The  decision  in  the  Court  below  was  based  upon  the  princi 
that    public    bodies     should     act     without     negligence,     a 
"  negligence  "  means  a  want  of  reasonable  regard  for  the  rig 
or  property  of  those  who  are  affected  by  the  works  purported 
be   done    under    the  Statute.     The  judgment  of  Williams, 
means  that  there  was  negligence  in  1889,  1890 — that  is,  at 
time  the  drain  was   commenced — and  also   negligence   in 
tributary  drains  and  in  the  rest  of  the  drains,  and  also  in 
use  of  the  drains  afterwards.     It  is  not  so  much  that  the  dra 
were  badly  constructed,  but  that,  so  far  as  regards  the  up 
drain,  they  were  too  well  constructed  and  carried  the  water 
quickly  down  to  our  property.     The  duty  the  defendant  owec 
was  to  make  the  drains  so  as  not  to  throw  the  water  on 
property.      In    East  Fremantle    Corporation    v.    Annoia 
the  corporation   had  to  cut  down  a  road,  and  could    not  I 
causing  the  injury,  but  here  in  making  the  drains  the  defend 
could  have  done  the  work  so  as  not  to  cause  the  injury.     Pri 
fa^yie  a  corporation  is  as  liable  for  wrongful  acts  as  an  individ 
for  negligence.      Whoever    undertakes    a  duty   is    liable 
negligence  in  the  discharge  of  such  duty  :  Gilbert  v.  Corporat 
of  Trinity  House  (i) ;  Beven  on  Negligence  (2nd  ed.),  p.  334. 
the  case  of  McDonald  v.  Shire  of  Coburg  (A;),  Holroyd,  J.,  di 
attention  to  the  two  propositions  in  this  class  of  case — or 
principle  of  law,  and  the  other  a  rule  of  construction.      Ther 
only  one  rule  of  law  on  the  subject.   Assuming  bond  fides  if  w 
has  been  done  (in  this  case,  flooding)  is  within  the  express  tei 
of  the  statutory  power  or  necessarily  results  from  its  exercise 
action  can  be  brought  except  such  as  is  expressly  provided  : 
The  rules  of  construction  are  of  importance,  not  as  affecting  t 
rule  of  law,  but  in  measuring  the  extent  of  the  statutory  po? 
e.g.,  if  a  mere  permissive  power  is  given  without  duty  or  obligati 
or  if  the  undertaking  is  conducted  for  private  benefit,  the  Co 
&s  a  matter  of    construction  will  say — "  You  must  not  inji 
private  rights  at  all."     That  is,  the  authority  does  not  extend 
injuries  to  private  rights  or  property  at  all.     On  the  other  ha 
if  there  is  a  duty  as  well  as  a  power,  and  if  it  is  for  pul 


{k)    [\902]  A.C.  2«.3. 


{^•) 


(•)     [1896]  17Q.B.D.  795 
[1887]  13  V.L.F.  268 
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purposes,  the  Court  will  say  that  the  fact  that  private  rights  are 
injured  is  not  conclusive  against  the  existence  of  the  power  to 
do  the  act.  A  distinction  must  be  drawn  between  permissive 
powers  and  discretionary  obligations.  The  difficulty  is  to  get 
the  extent  of  the  statutory  authority,  and  these  rules  of  con- 
struction are  used  to  find  out  the  extent.  The  rule  of  law  will 
apply  as  soon  as  the  extent  of  the  power  is  found  out.  No 
action  will  lie  for  doing  that  which  is  expressly  authorized. 
Here  the  question  is,  is  the  flooding  a  necessary  result 
of  the  power  given  ?  The  question  of  compensation  has 
a  bearing  upon  the  argument,  because  if  compensation  is 
given  by  the  Statute  the  Court  will  give  a  more  extensive 
construction  to  the  power.  If  the  damage  results  from  the 
attempted  exercise  of  the  power,  which  need  not  necessarily 
flow  from  the  exercise  of  that  power,  then  an  action  will 
lie.  The  damage  done  in  this  case  does  not  necessarily 
follow  from  what  the  defendant  was  empowered  to  do  under 
sec  401  or  sec.  411  of  the  Local  Oovernment  Act  1890. 
Therefore  it  was  not  expressly  authorized.  The  plaintiflF  does 
not  complain  of  making  the  drains  at  the  lower  portion,  but 
really  for  not  making  drains,  or  not  making  sufficient  drains  ; 
he  complains  of  the  flooding. 

[Hood,  J.  What  do  you  mean  by  necessarily  resulting  from 
the  exercise  of  the  power  ?]  •  g^, 

I  mean  that  the  result  cannot  be  avoided.  They  aie  to  do 
as  little  "  damage  as  may  be.''  It  has  nothing  to  do  with  the 
cost  of  carrying  out  the  scheme.  The  Local  Oovernment  Act, 
far  from  showing  any  intention  that  private  rights  should  be 
mterfered  with  by  direct  injury,  indicates  quite  the  contrary 
intention  by  providing  for  compensation  wherever  private  rights 
are  touched.  If  a  thing  done  is  for  the  public  benefit,  then,  unless 
there  is  an  intention  to  the  contrary,  the  individual  injured  has 
aright  to  be  compensated.  The  present  case  is  concluded  by 
the  decision  in  CaHlake'%  Case.  There  is  no  fresh  law 
enunciated  in  East  Fremantle  Corporation  v.  Annois.  SvMon 
V.  Clarke  was  not  followed  by  this  Court,  and  that  decision  is 
not  revived  by  the  judgment  in  the  Privy  Council. 

Counsel  referred  to  the  following  cases: — Dennis   v.    Vic- 
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to^nan  Railways  Commiseionera  (J) ;  Victorian  WoMen  MiJL 
V.  Board  of  Land  and  Works  (m) ;  Brett  v.  Slater  (n)  ;  Londo 
and  N.  W.  Bly.  Co.  v.  Evans  (o) ;  Bligh  v.  Bathartgan  Rivt 
Drainage  District  Board  (p). 

If  the  plaintiff  is  not  entitled  to  the  amount  awarded  i 
damages,  he  is  entitled  to  it  as  compensation  by  virtue  of  tli 
decision  and  facts  in  the  case  of  The  President,  Councillor 
and  Ratepayers  of  Colac  v.  Summerfield  (q),  even  thoug 
the  drain  does  not  go  through  his  land. 

Isaacs  in  reply — Either  Carslake's  Case  does  not  apply  or  eh 
it  is  met  by  sec.  5  of  Act  No.  1460  (r). 

[HoLROYD,  J.  Can  you  possibly  distinguish  CarslaJce's  Ca 
from  the  present  ?] 

Yes  ;  here  we  have  no  power  which  we  could  use  similar  i 
that  which  the  Court  decided  should  have  been  used  in  thi 
case.  It  was  said  there  that  the  powers  conferred  by  oth( 
sections  should  have  been  used.  The  plaintiff  here  is  not  in  tl 
same  position  at  all.  If  CarslaJce's  Case  goes  further  than  th: 
then  it  is  overruled  by  the  decision  in  Ea^t  Fremanti 
Corporation  v.  Annois,  It  was  the  duty  of  the  defendant  to  d 
this  work,  and  in  doing  it  the  defendant  represented  the  citizens 
Municipal  Council  of  Sydney  v.  Bourke  {s). 

Counsel  referred  to  Stretton's  Derby  Brewery  Co,  v.  Mayc 
of  Defi^hy  {t) 

Cussen  referred  to  Mersey  Docks  Trustees  v.  Qihhs  (u). 

Cur,  ad.  vult 


{I)    [1902]  28  V.L.R.  fi7«. 

(wi)  [1881]  7  V.L.R.  461. 

(n)   [1888]  14  V.L.R.  77. 

(o)    [1893]  1  Ch.,  p.  27. 

(p)  [1898]  2  Q.B.  Jr.  205. 

(q)    [1893]  A.C.  187. 

(r)  «8ec.  5.  No  action  shall  be 
brought  against  any  municipality  in 
respect  of  any  works  made  or  con- 
structed by  such  municipality  under  or 
by  virtue  of  Division  4  of  Part  XVI.  of 
the  Local  Oovemment  Act  1880  or  any 
corresponding  previous  enactment  or  in 
respect  to  any  damage  or  injury  arising 
out  of  the  making  or  constructing  of 


any  such  works  by  reason  only  that  tl 
municipality  made  or  constructed  tl 
same  or  caused  the  same  to  be  mad 
or  constructed  without  exercising  an 
powers  created  or  conferred  by  sec.  41 
of  the  said  Act  or  any  previous  com 
spending  enactment  provided  that  sue 
works  were  made  and  constructed  ben 
fide  and  before  1st  January  1891  sn< 
were  so  made  or  constructed  withou 
negligence." 

(8)    [1895]  A.C.,  p.  439. 

(0     [1894]  1  Ch.,  p.  442. 

(tf)    [1866]  L.R.  1  B.  &  L,  at  p.  112. 
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loLROYD,  J.,  read  the  following  judgment '.—Although  I 
e  with  the  learned  Judge  who  tried  this  action  that 
ment  should  be  given  for  the  plaintiff,  still  I  have  regarded 
evidence  from  such  a  different  standpoint  that  I  find  it 
isary  to  state  my  own  view  upon  the  facts  which  I  consider 
rtant. 

think  it  has  been  proved  that  during  the  period  of  six 
3  immediately  preceding  the  commencement  of  this  action 
plaintifiTs  premises  and  portion  of  Malmsbury-street 
sent  thereto  were  repeatedly  flooded,  and  that  this  flooding 
caused  by  the  overflow  of  the  water  from  what  is  known 
e  main  drain,  which  runs  through  the  municipal  district  of 
thorn  in  a  westerly  direction,  and  past  the  plaintiff's  land, 
overflow  was  due  on  each  occasion  to  the  insufficient 
jity  of  the  main  drain  to  carry  off  quickly  enough  the 
r  which  was  brought  down  into  it  during  heavy  showers 
ubsidiary  drains,  gutters,  or  ditches  constructed  either  by 
defendant  municipality  or  by  individuals  with  its 
ission.  The  water  turned  into  the  main  drain  by  means 
ese  subsidiary  channels  came  not  only  from  Hawthorn,  but 
art  also  from  an  outside  area,  comprising  portion  of 
berwell  or  Boroondara,  as  it  has  been  indifferently  termed 
e  evidence,  and  partly  from  Kew.  It  was  not  all  rainfall, 
it  contained  an  admixture  of  drainage  from  houses  and 
es,  and  where  it  had  overflowed  left  behind  it  a  deposit  of 
ing  slime  with  garbage  and  other  refuse.  The  overflow,  as 
as  it  happened,  constituted  a  public  nuisance  by  obstruct- 
public  thoroughfare  and  emitting  foul  odours  injurious  to 
h,  and  a  private  nuisance  whereby  the  plaintiff  sustained 
ige  to  his  house,  his  land,  and  his  furniture, 
he  main  drain  was  constructed  piecemeal,  at  intervals  of  a 
^ears,  commencing  in  1888  and  ending  in  1896.  During  its 
:ruction,  and  since  its  completion,  building  has  progressed  in 
•icinity,  sometimes  very  slowly,  sometimes  with  rapidity,  to 
present  day.  Both  before  and  continuously  since  its 
)letion,  the  quantity  of  water  discharged  into  it  by  the 
idiary  channels  has  been  increasing,  and  the  subsidiary 
nels  have  also  increased  in  number.     The  additional  surface 
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rendered  impervious,  or  partly  so,  by  the  paving  of  yai 
asphalting  of  footpaths,  and  so  on,  would  add  sensibly  to  \ 
rush  of  water  into  the  street  channels  when  it  rained  heavi 
So  far  back  as  the  year  1896  at  any  rate  the  defendant  1 
been  aware  that  the  main  drain  was  insufficient  for  its  wo 
and  has  not  enlarged  or  regraded  it,  or  improved  it  in  any  w 
so  as  to  abate  the  recurring  nuisance ;  but  has  on  the  contn 
persisted  in  multiplying  and  permitting  othef-s  to  multiply  i 
subsidiary  channels,  whereby  the  happening  of  overflows 
likely  to  become  more  frequent,  and  their  mischievous  o 
sequences  will  be  aggravated.  It  transpired  that  otl 
properties  round  about  the  plaintiffs  had  been  damaged  in 
same  way  as  his ;  and  according  to  Mr.  Monash,  the  engineer 
whom  the  learned  Judge  placed  the  greatest  confidence, 
regrading  and  widening  a  small  portion  of  the  main  drain  n 
the  plaintiffs  house  at  a  cost  of  about  lOOi.,  he,  and  I  presu 
his  neighbours,  might  even  now  be  relieved  from  all  fear 
flooding.  The  corporation  is  in  possession  of  an  apparatus 
machine,  so  to  speak,  which  it  has  made  or  helped  to  m« 
dangerous,  which  it  knows  to  be  dangerous,  and  which  it  coi 
but  will  not,  render  harmless.  In  ray  opinion  the  municipal 
is  not  only  responsible  for  damage  caused  to  the  property 
individuals  by  the  repeated  nuisances  which  this  danger 
apparatus  has  occasioned,  but  may  be  restrained  by  injunct 
from  so  maintaining  or  using  the  main  drain  as  to  render 
repetition  of  such  nuisances  either  probable  or  possible. 

We  were  strongly  pressed  by  the  defendant's  counsel  witl 
recent  decision  of  the  Privy  Council  in  Mayor  and  CouncUl 
of  East  Fremantle  v.  Annois  (v).  All  that  was  established 
that  case  was,  as  it  was  put  by  Lord  Macnaghten,  that  if  pers( 
in  the  position  of  municipal  councillors,  acting  in  the  execut 
of  a  public  trust  and  for  the  public  benefit,  do  an  act  which  tl 
are  authorized  by  law  to  do,  and  do  it  in  a  proper  manner,  thou 
the  act  so  done  works  a  special  injury  'to  a  particular  individi 
the  individual  injured  cannot  maintain  an  action.  The  "proj 
manner  '*  is,  it  seems,  using  reasonable  care  to  do  no  unnecessj 
damage  to  the  particular  individual  or  individuals  who  must 
{v)    [1902]  App.  Cai.  218. 
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red  by  the  lust:  Southwark  and  Vauxhall  Water  Co.  v. 
idswoiih  Board  of  Works  {w).  The  Council  of  East 
aantle  was  authorized  by  statute  to  make  alter  level 
.  .  and  otherwise  imprpve  ....  streets,  etc., 
ing  being  said  about  any  consequential  injury.  The  Council 
ved  to  improve  a  street  within  the  municipal  district  by 
ing  the  level.  The  work  would  appear  from  the  description 
sive  been  greatly  for  the  public  benefit,  and  the  alteration 
more  than  reasonably  necessary  so  far  as  the  plaintiff's 
lises  were  concerned,  but  the  result  was  to  leave  her  house 
lie  edge  of  a  cutting,  with  a  drop  of  six  or  eight  feet  to  the 
Under  those  circumstances  it  was  held  that  the  plaintiff 
no  remedy  against  the  municipality.  But  there  is  a  great 
obvious  difference  between  that  case  and  the  present  one. 
work  which  the  Fremantle  Council  had  resolved  to  execute 
i  not  have  been  properly  accomplished  without  causing 
:y  to  the  plaintiff's  property,  whereas  the  Hawthorn  main 
1  could  have  been  so  constructed  as  to  fulfil  its  purpose 
out  occasioning  any  nuisance  at  all ;  and  if  that  portion  of 
here  the  mischief  has  occurred  had  when  first  built  been 
tl  to  carrying  off  without  overflowing  the  water  that  was 
ed  into  it  during  heavy  showers,  yet  when  its  insuflBciency 
detected  it  might  have  been  easily  repaired.  We  were 
referred  to  any  section  or  sections  of  the  Local  Govern- 
t  Act  1890  which  in  my  opinion  justified  the  municipality 
[awthorn  in  causing  or  permitting  the  nuisances  complained 
I  this  action.  A  mere  general  authority  to  make  drains  is 
enough  :  Carslake  v. Shire  of  Gaulfield(x),  Sec.  411,  copied 
1  sec.  384  of  the  Local  Oovernment  Act  1874,  is  the  strongest 
ion ;  but  shortly  it  has  been  decided  to  mean  that  the 
icil  may  enter  upon  any  land  adjoining  or  lying  near  to  any 
)way  for  the  purpose  of  making  and  maintaining  drains 
>ugh  such  land  to  carry  water,  clean  or  foul,  from  a  place 
a  which  they  may  lawfully  take  it  to  another  place  to  which 
f  may  lawfully  bring  it :  Brett  v.  Slater  {y).  The  appeal 
be  dismissed,  with  costs. 

(y)     14  V.L.R.  77and  83. 
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a'Beckett,  J.,  read  the  following  judgment : — In  this  ( 
the  primary  Judge  has  found  that  the  defendant  Council  ( 
structed  a  drain  insufficient  in  capacity  to  carry  off  the  wi 
which  flowed  into  it,  and  constructed  tributarj'  channels  wl 
aggravated  the  michievous  consequences  of  the  original  del 
He  has  awarded  damages  to  the  plaintiff  for  injury  resuli 
from  the  overflow  of  the  drain.  The  point  most  pressed 
the  appellant  was  that  the  Council  had  acted  in  the  exercisi 
its  statutory  authority,  and  was  therefore  not  liable  for  coi 
quent  damage,  and  that  the  decision  of  our  Full  Courl 
Carslakes  Case  might  be  treated  as  virtually  overruled  b 
recent  decision  of  the  Privy  Council :  East  Fremantle  Corpc 
lion  V.  Annois  (z).  It  was  also  urged  that  the  facts  in 
case  were  distinguishable  from  those  in  Caralake^a,  There 
injury  might  have  been  avoided  by  the  exercise  of  ot 
statutory  powers  to  take  land  for  the  purpose  of  a  drain,  mak 
compensation,  and  it  had  not  been  shown  that  this  could  h 
been  done  in  the  present  case.  But  the  ground  of  the  decis 
of  the  majority  in  Carslake^a  Case  covers  the  facts  of  the  pres< 
In  Annois*  Case  the  plaintiff  sued  a  municipal  body  which  \ 
made  a  road  under  its  general  statutory  authority,  leaving 
house  at  the  edge  of  a  cutting,  with  a  drop  of  six  or  eight  f 
and  she  was  held  to  have  no  right  of  action,  as  the  munici 
body  was  acting  within  its  powers.  To  my  mind  there  i 
distinction  as  to  the  rights  conferred  by  a  power  to  make  re 
and  a  power  to  drain.  A  road  must  run  straight,  and  cannol 
up  and  down  in  this  place  and  that  place  to  suit  the  convenie 
of  every  householder  along  its  course.  Injury  to  one  ^ 
happens  to  be  much  higher  or  lower  than  his  neighbours  i 
necessary  consequence  of  making  the  road.  The  casting 
drainage  upon  private  property  to  its  injury  is  by  no  mean 
necessary  consequence  of  making  a  drain.  It  is  also  to 
observed  that  the  judgment  in  Annois*  Case  proceeds  on 
principle  of  the  old  authorities  to  which  it  refers:  British  C 
Plate  Manufacturers  v.  Meredith  (a) ;  Boulton  v.  Crowther 
In  each  of  these  a  specifled  work  was  authorized,  and  all  t 


(2)     [1902]  A.C.  213. 


(o)    4  T.R.  474. 
(6)    2  B.  &  C.  703. 
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s  involved  in  carrying  it  out  was  therefore  held  to  have  been 
itemplated  and  also  authorized.  The  plaintiff,  injured  by  the 
Dg  of  the  particular  thing  which  the  Legislature  had  said  the 
endant  might  do,  had  therefore  no  right  of  action.  The  same 
ioot  be  said  of  a  general  power,  such  as  that  of  making  drains, 
}lied  from  a  general  power  to  make  roads — an  authority 
ircisable  over  a  wide  area  at  such  times  and  in  such  manner 
those  entrusted  with  it  may  think  fit.  The  question  is 
ether  such  an  authority  ought  to  be  construed  as  an  authority 
make  a  drain  for  the  benefit  of  one  part  of  the  area,  though  it 
y  injure  another  part — a  question  which  Car  slake  8  Case  has 
iwered  in  the  negative.  That  case  still  binds  this  Court,  and 
berefore  agree  that  the  appeal  must  be  dismissed. 
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Hood,  J.,  read  the  following  judgment: — In  considering  this 
e,  I  disregard  the  findings  of  the  learned  primary  Judge, 
ause  I  think  he  was  in  error  in  holding  that  the  defendant's 
[ineer,  Clayton,  was  guilty  of  negligence.  There  appears  to  me 
be  nothing  wrong,  either  in  design  or  execution,  in  the  works 
it  Clayton  supervised.  It  is  going  too  far  to  say  that  there  is 
lence  of  reasonable  care,  calculation,  and  forethought  because 
lan,  in  preparing  a  plan  for  an  isolated  drain,  not  part  of  a 
Qprehensive  scheme,  does  not  provide  for  future  unknown 
[uirements,  arising  from  an  unknown  use  to  which  this  drain 
y  be  turned.  Besides,  Clayton's  drain  had  nothing  to  do  with 
)  injury  to  the  plaintiff,  and  of  itself  is  harmless.  Indeed,  that 
ary,  as  things  have  turned  out,  would  have  been  much  greater 
m  it  is  had  it  not  been  for  what  Clayton  did.  The  plaintiffs 
1  complaint  does  not  arise  there,  but  turns  upon  the  works 
jcuted  subsequently  by  the  defendant,  and  the  result  of  those 
rks.  The  defendant  made  roads  on  the  higher  lands,  and 
jreby  concentrated  and  accelerated  the  flow  of  water  on  to  the 
irer  levels,  without  providing  an  increased  discharge,  and 
jreby  injury  was  done  to  the  plaintiff.  Upon  this  point,  if  I 
b  free  to  follow  my  own  opinion,  I  would  say  that  the 
fendant  is  not  liable.  To  paraphrase  the  words  of  the  Privy 
uncil,  the  defendant,  acting  in  the  execution  of  a  public  trust 
i  for  the  public  benefit,  made  roads  which  it  was 
L29,V.L.R.  V 
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authorized  by  law  to  make,  and  made  those  roads  in  a  pro 
manner,  and  though  thereby  a  special  injury  has  been  done  t 
particular  individual,  no  action  can  be  maintained — see  [19 
A.C.,  at  p.  217.  The  principle  is  that  "  no  action  at  common 
will  lie  on  behalf  of  a  man  who  sustains  a  private  injury  by 
execution  of  powers  given  by  an  Act  of  Parliament,  those  po^ 
being  exercised  with  judgment  and  caution : "  London  i 
North-Western  Railway  Co.  v.  Bradley  (c).  On  the  evidenc( 
this  case,  I  feel  satisfied  that  the  defendant  acted  reasons 
and  prudently,  though  opinions  formed  after  the  event  i 
differ  as  to  whether  or  not  something  better  might  not  have  b 
done,  and  so  it  seems  to  me  that  no  action  should  lie  aga 
it.  That  was  the  opinion  of  Higinbotham,  C.J.,  and  my 
in  Carslakes  Case  {d).  The  majority  of  the  Court,  howe 
took  a  different  view,  and  that  decision  is,  I  think,  in  po 
The  result  of  that  authority  is  that  the  corporation  is  liabh 
water  passed  on  the  plaintiff's  land  by  reason  of  works  lawfu 
themselves  and  executed  without  negligence. 

The  argument  in  support  of  that  proposition  which  appea 
to  me  the  most  forcible  was  based  upon  the  history  of 
legislation.  But  the  fact  which  outweighed  this  to  my  m 
was  that  the  Legislature  had  dealt  with  the  Local  Governra 
law  after  the  decision  of  this  Court  in  Shire  of  Balhirat 
Beaton  (e)  without  in  any  way  disapproving  of  that  decisi 
which  upheld  the  non-liability  of  corporations  in  cases  sucli 
the  present. 

Two  other  reasons  were  given  for  the  decision  in  Carsla 
Case.  The  first  was  that  it  was  not  shown  that  there  was  i 
absolute  necessity  to  discharge  water  over  private  lands  in  or 
to  drain  the  roads.  No  definition  was  given  of  the  express 
"absolute  necessity"  in  such  a  connection.  Engineering  si 
with  unlimited  capital  can  almost  always  eliminate  any  necessi 
and  no  matter  what  the  physical  conformation  of  the  coun 
might  be,  the  drainage  of  the  roads  could  commonly  be  got  rid 
if  expense  were  no  object,  so  that  it  is  hard  to  conceive  of  a 
case  where  it  would  be  absolutely  necessary  to  drain  the  roads 


(c)     3  Mac.  &  G.,  at  p.  341. 


(e) 


{(l)     17V.L.R.560. 
3  V.R.  (L.)163. 


Digitized  by  VjOOQIC 


^R.] 


SUPREME  COURT:    VICTORIA. 


328 


adjoining  lands.  I  considered,  therefore,  that  a  more  moderate 
w  should  be  taken  of  the  duty  of  these  corporations,  and  I 
Id  not  agree  with  this  contention.     I  thought  that  so  long  as 

flow  of  the  water  was  the  natural  result  of  what  the 
endant  honestly  and  carefully  did,  we  could  not  dictate  to 
bow   it  should   carry  out  its  road   system,  nor  should   we 

that  these  bodies  created  for  road-making,  and  with  limited 
jmes,  were  to  be  compelled  to  either  leave  the  roads  alone  or 
I  to  go  to  great  expense  in  tunnelling  and  excavating,  or  in 
'ing  compensation. 

The  other  reason  in  Carslakes  Case  was  that  the  Council 
I  bound  to  use  its  further  powers  of  taking  land  in  order  to 
vent  the  flow  of  water  over  the  plaintiffs  property.  As  to 
J,  I  thought  that  those  powers  were  discretionary  in  the 
endant,  to  be  used  as  it  deemed  fit,  and  were  inappro- 
ite  and  insufficient  for  the  purpose  suggested.     The  view  of 

minority  in  Carslake^a  Case  was  that  the  corporations  are 
powered  to  make  and  drain  roads  as  they  think  best  in  the 
^rasts  of  the  whole  body,  and  that  no  action  would  lie  for  any 
sequential  injury,  even  amounting  to  nuisance  or  trespass, 
ply  because  the  corporation  by  the  expenditure  of  money 
;ht  have  prevented  it.  That  view,  however,  was  not  accepted 
the  majority  of  the  Court,  and  it  is  substantially  what  is  now 
ued  for  on  behalf  of  the  defendant  here.  It  was  urged  that  the 
poration  in  Carslake's  Case  was  held  liable  because  it  had 
centrated  the  water  and  wilfully  sent  it  on  to  the  plaintiffs 
d.  There  are  some  expressions  in  one  of  the  judgments  that 
y  support  this  view,  but  it  was  not  in  my  opinion  the  ground 
the  decision.  Very  little  extra  water  was  poured  on  to  the 
intifi^s  land,  as  is  shown  by  the  nominal  damages,  and  the 
ole  question  was  one  of  the  right  of  the  defendant  to  drain 

roads  in  the  way  it  thought  best,  apart  from  negligence 
oppression.  Exactly  the  same  point  arises  here.  The  two 
es'  are  indistinguishable,  at  all  events  in  this  defendant's 
'our.  The  Hawthorn  Council,  like  the  Caulfield  Council, 
tde  roads  and  drained  them  into  a  channel  which  led  the  water 

to  the  plaintiffs  land.  It  was  not  foreseen  here,  as  it  was  in 
nlake's  Case,  that  the   plaintiff  would  be  injured,  but  the 
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result  is  the  same,  and  the  only  difference  lies  in  the  fact  that  tl 
present  defendant  made  the  channel  into  which  the  roads  a 
drained — a  fact  very  much  against  it.  I  think,  therefoi 
that  the  decision  in  Carslake's  Case  includes  this,  and  conside 
ing  the  circumstances  under  which  it  was  arrived  at,  it  ought 
be  taken  as  finally  settling  the  law  for  this  Court.  It  was  co 
tended  for  the  defendant  that  the  decision  in  Tke  East  Fi 
mantle  Corporation  v.  A  nnois  (/)  is  opposed  to  Carslake'a  Ca 
According  to  the  cases,  it  appears  that  a  corporation,  when  roa 
making,  is  not  liable  for  damage  resulting  to  the  neigh bourii 
land-owner  by  alteration  of  the  levels,  either  by  raisii 
{McDonald  v.  Skire  of  Coburg)  (g)  or  by  lowering  {Anno 
Case),  but  if  a  drop  of  water  runs  off  that  same  road  on 
adjacent  properties,  an  action  will  lie,  and  an  injunction  may 
issued  {Gar8lake*8  Case).  This  seems  a  strange  result  to  me,  ) 
I  cannot  say  that  the  decisions  are  so  absolutely  in  conflict  th 
I  am  justified  in  treating  the  last-named  case  as  overruled. 
I  therefore  agree  that  this  appeal  should  fail. 

Solicitor  for  appellant :  T,  P.  Derham, 
Solicitors  for  respondent :   Westley  &  Dale, 

W.  H.  M. 


HOOD,  J.  In  re  ROBERT  GREW  ;    CAN  AWAY  v.  CANAWAY. 

1903  Practice — Originating  summons — Question  of  fact — Jurisdiction — **  BtUes  of 

October Jl^  8,  14.  Supreme  Court  1884  ''-Order  L  V, 

jL0  I/'IH  fil/^  "^^^  Court  has  no  jurisdiction   to   determine  a  question   of   fact  upon 

''     '    '^ •    originating  summons. 

Originating  Summons. 

This  was  an  application  by  the  plaintiffs,  who  were  t 
surviving  children  of  the  defendant  Julia  Canaway,  and  t 
persons  entitled  in  remainder  under  the  will  of  the  testator,  f 
a  '*  declaration  that  the  defendant  Julia  Canaway  is  past  chil 
bearing,  and  that  the  plaintiffs  are  all  the  persons  and  the  on 
persons  who  are  and  will  be  entitled  under  the  will  of  tl 
testator  as  tenants  in  common  in  tail  general  expectant  upon  tl 

(/)    [1902J  A.C.  213.  (y)     13  V.L.R.  268. 
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be   defendant    Julia    Canaway "    in    certain    lands 

L  the  said  will. 

plication    was   supported    by    an    affidavit    of   the 

ulia  Canaway,  detailing  certain  facts.     There  was  a 

lav  it  by  a  medical  practitioner,  stating  that,  assuming 

o  be  correct,  in  his  opinion  the  said  Julia  Canaway 

ild-bearing. 

■or   the   plaintiffs — The    Court   has    jurisdiction    to 

his  question  :  See  Martin  v.  Godfrey  (a),  where  it 

r  your  Honor  that  an  originating  summons  for  the 

on  of  a  question  of  fact  may  be  issued  and  dealt  with 

r  LV.  of  the  ''  Rules  of  the  Supreme  Court,"  and  The 

editors  avd  Afjency  Go.  Ltd.  v.  Smith  (6),  where  it  was 

dden,  C.J.,  tliat,  where  there  are  no  disputed  facts,  a 

power  to    determine   any    question   arising   in   the 

ion  of  an  estate. 

main  question,  see  Fei^rier  v.   Ferrier   (c)   and  Re 

^rusts  (d). 

Cur.  adv,  vidt 
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.     Under  the  will  of  Robert  Grew,  his  children  were 
•   life    to    various   pieces    of    property    with    cross- 
to  their  children.     This  originating  summons   was 
sking  a  declaration  from  this  Court  that  one  of  the 
the  testator   is   now    past   child-bearing,   and    that 
le  property  may  be  distributed  as  though   she  had 
t  further  issue.     I  propose  to  decline  absolutely  to 
lat  question,  as  it  seems  to  me  to  be  determining  a 
fact.     I  am  to  say  on  affidavits  that  a  woman  has 
time  of  life  when  it  is  impossible  that  she  will  ever 
tr  child.     I   think  that  these  summonses  were  never 
r  the  determination  of  a  question  like  that.     I  am 
there  are  decisions  the  other   way,  and    am    very 
t  this  case  should  be  taken  to  the  Full  Court,  in  order 
uestion    should    be    finally    settled.     I    refuse    the 
on  the  ground  that  I  am  not  prepared  to  decide  a 


7A.L.R.  256. 
28  V.L.R,  707. 


(c)     [1897]  3  A.L.R.  .33. 
(rf)    [1874J  22W.R.  C.39. 
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question  of  fact  on  an  originating  summons.     I  give  leave  t 
appeal  if  the  parties  desire  it. 

Application  refused. 

Solicitors  for  the  plaintiffs  :  Farmer,  Turner  <fe  Thompson. 
Solicitor  for  the  defendants  :  M.  H,  Davies. 

H.  I.  c. 


HOOD,  J. 

1903 
October  1,  2. 


In  the  Will  of  NICHOLAS  CHEVALIER. 

Practice  Probate  —  Administration  bond — Dispensing  with  bond—AdminifUraUi 
and  Probate  Act  1890  (No.  1060),  «.  15. 

The  Court  has  no  juriadiction  tx>  dispense  with  an  administration  bond. 
In  the  Goods  of  PovHs  ([1864]  34  L.  J.  (P.)  55)  followed. 

Application  that  "  the  sealed  copy  of  the  letters  of  admini 
tration  with  the  will  annexed  of  the  estate  of  Nicholas  Chevalie 
of  'Ashmore/  Sydenham  Hill,  London,  England,  and  of  Me 
bourne,  Victoria,  artist,  deceased,  granted  to  Caroline  Chevalie 
of  '  Ashmore '  aforesaid,  widow,  as  administratrix  of  tl 
will  of  the  said  Nicholas  Chevalier  by  the  Principal  Probal 
Registry  of  His  Majesty's  High  Court  of  Justice,  England,  o 
the  31st  day  of  May  1902,  which  is  now  filed  in  the  office  of  th 
Master  in  Equity  at  Melbourne,  be  sealed  with  the  seal  of  tl 
Supreme  Court  of  Victoria,  and  that  the  usual  administratio 
bond  and  sureties  required  by  sec.  43  of  the  Administratio 
and  Probate  Act  1890  be  dispensed  with." 

It  appeared  from  the  affidavits  that  the  gross  value  of  th 
testator's  estate  in  the  United  Kingdom  was  1153i ;  that  the  sal 
Caroline  Chevalier  was  the  sole  devisee  and  legatee  of  the  testatoi 
that  the  only  property  possessed  by  the  deceased  in  Victoria  a 
his  death  was  certain  land,  the  right,  title,  and  interest  in  whic 
had,  in  July  1902,  been  purchased  by  the  Crown  from  the  sai< 
Caroline  Chevalier  for  the  sum  of  S5L  ;  that  it  was  desired  tha 
the  sealed  copy  of  the  letters  of  administration,  granted  a 
aforesaid,  be  sealed  with  the  seal  of  the  Supreme  Court  o 
Victoria  in  order  that  a  transfer  of  the  said  land  from  Carolin 
Chevalier  to  the  King  might  be  registered  in  the  Office  of  Titlas  a 
Melbourne  ;  that  an  application  that  the  said  copy  of  the  letter 
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Iministration  be  so  sealed  had  been  made,  but  that,  as  the      HOOD,  J. 
required  by  sec  43  of  the  Administration  and  Probate  190S 

1890  had  not  been  entered  into,  the  sanction  of  the  Coui;t  j^  thk^ill  of 
required  to  dispense  with  such  bond. 

Vaaley  for  the  administratrix,  Caroline  Chevalier,  in  support 
eappUcation.  Cur.  adv.  vuU. 

[OOD,  J.  An  application  was  made  in  this  matter  for  an 
'  dispensing  with  the  bond  in  administration.  I  would 
igly  grant  it  if  I  had  jurisdiction,  but  in  my  opinion  I  have 

Mr.  Wasley  relied  upon  the  case  of  In  the  Will  and 
e  of  Snelling  (a),  in  which  the  bond  was  dispensed  with, 
e  very  properly  called  my  attention  to  the  case  of  In  the 
8  of  Povna  (fc),  where  it  was  held  that  the  Court  has  no 
liction  to  dispense  with  the  bond.  The  decisions  are  not  in 
ict.    By  sec.  15  of  the  Administration  and  Probate  Act 

it  is  provided  that — "  Every  person  to  whom  a  grant  of 
nistration  shall  be  made  shall  previous  to  the  issue  of  such 
nistration  execute  a  bond  to  the  Chief  Justice  of  the  Court 
ure  for  the  benefit  of  the  Chief  Justice  for  the  time  being 
two  sureties  conditioned  for  duly  collecting  getting  in  and 
aisteiing  the  real  and  personal  estate  of  the  deceased  which 

shall  be  in  such  form  as  the  Judges  of  the  Court  shall  by 
direct  provided  that  it  shall  not  be  necessary  for  the 
tor  or  for  any  person  obtaining  administration  to  the  use  or 
he  benefit  of  Her  Majesty  or  for  any  person  or  persons  or 

corporate  specially  exempted  by  any  Act  from  the  obliga- 
te give  or  execute  such  bond  to  execute  any  such  bond." 
is,  as  a  rule  a  bond  must  be  given,  but  there  are  certain 
)tions.  In  Snelling's  Case  the  Master  in  Lunacy  was  the 
•n  applying,  and  he  being  within  the  proviso  obtained  an 
'  dispensing  with  the  bond.  It  is  clear  that  the  Court 
[)t  dispense  with  the  statutory  requirements  in  the  present 

I  refuse  the  application.  Application  refused. 

olicitor  for  the  administratrix  :  Ouinness,  Crown  Solicitor. 


H.  I.  c. 


24  V.L.B.  763. 


(b)    34L.J.  (P.)  56. 
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[IN  CHAMBERS.] 

CHEYNE  BROTHERS  v.  SCOTT. 

Security  of  costs — Action  by  person  out  of  jurisdiction — Summons  for  final , 

ment  pending. 

Where  an  action  has  been  commenced  by  a  person  residing  oat  of  the  jar 
tion,  the  defendant  is  entitled  to  an  order  for  security  for  costs,  notwithstai 
the  fact  that  a  summons  for  final  judgment  has  been  taken  out  and  is  pendii 

Summons  on  behalf  of  the  defendant,  asking 
the  plaintiffs  should  give  security  for  costs.  The  plain 
Cheyne  Brothers,  who  were  out  of  the  jurisdiction,  sued 
defendant  upon  a  writ  specially  indorsed,  and  had  issue 
summons  for  final  judgment,  which  was  returnable  on  the 
October.  The  defendant  took  out  this  summons,  return 
on  the  8th  October. 

Dethridge  in  support  of  the  summons — The  plaintiffs  rej 
out  of  the  jurisdiction,  and  the  defendant  is  entitled  as  of  ri 
to  security  for  costs.  If  the  plaintiff  should  fail  in  the  acl 
the  defendant  will  have  no  redress  and  no  means  of  obtain 
payment  of  costs.  The  application  ought  not  to  be  adjournec 
the  ground  that  a  summons  for  judgment  is  pending :  Banqw 
Travaux  v.  Wallis  (a). 

Jardine  to  oppose — The  defendant  should  show  some  pr 
facie  defence  when  proceedings  have  been  instituted  an 
summons  is  actually  pending.  There  should  be  sometl 
alleged  beyond  the  mere  fact  that  the  plaintiffs  are  out  of 
jurisdiction. 

Hood,  J.  The  case  cited  seems  a  clear  authority  that 
order  should  be  made  in  such  a  case  as  this,  and  I  will  follow 
form  of  the  order  made  there,  by  directing  that  the  plain 
give  security  for  5i.,  with  liberty  to  the  defendant  to  apply 
increase  of  security  if  the  summons  under  Order  XIV,  be 
heard  or  be  dismissed. 


Solicitors  for  plaintiffs ;  Lawson  Jk  Jardine. 


(a)    [1884]  W.N.  64. 


W.  H.  M. 
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OLIVER  V.  O'CONNELL. 

\9ing  Act  1890  {No.  1111),  «.   1^2— Second  bar  on  licewted  premises,   per- 


HOLROYD,  J. 

1903 
September  10. 


ission  to  use—TransJer  of  premises — Right  oj  transjeree  to  use  second  bar,  

be  right  to  use  a  second  bar  upon  the  licensed  premises  of  a  licensed 
aller  does  not  run  with  the  land,  and  a  transfer  of  such  premises  does  not 
e  the  transferee  to  use  such  second  bar  without  obtaining  permission 
for  from  the  Licensing  Court. 

3rder  to  Review. 

rhe  informant,  George  Oliver,  charged  the  defendant,  Grace 
onnell,  under  sec.  142  of  the  Licensing  Act  1890,  with 
ing  more  than  one  bar  on  her  licensed  premises,  per- 
don  to  have  more  than  one  bar  thereon  not  having  been 
ited  to  the  defendant  by  the  Licensing  Court.  It  appeared 
;  in  1897  Mrs.  L^ons  was  the  holder  of  a  victualler's 
ace  for  the  hotel  in  question,  and  that  in  September  of 
'j  year  permission  was  granted  by  the  Licensing  Court 
Mrs.  Lyons  to  open  an  upstairs  bar.  In  August  1898 
.  Lyons  transferred  the  licence  to  the  defendant,  and  such 
nee  had  been  renewed  every  year  since  1898.  The  defendant 
been  in  occupation  of  the  licensed  premises  all  the  time,  and 
carried  on  business  in  the  upstairs  bar  in  the  same  way  as 
ad  been  carried  on  by  Mrs.  Lyons,  but  had  never  applied  for 
never  obtained  permission  from  the  Licensing  Court  so  to 
Notice  had  been  served  on  the  defendant  intimating  that 
ess  she  obtained  a  permit  from  the  Court  for  the  use  of  this 
)nd  bar  proceedings  would  be  taken  against  her.  No  such 
mit  was  applied  for,  and  the  present  proceedings  were 
tituted.  The  Court  of  Petty  Sessions  fined  the  defendant  51. 
i  defendant  then  obtained  this  order  nisi  to  review  such 
ision  on  the  ground  "  that  the  justices  were  wrong  in  fining 
endant  inasmuch  as  the  permission  granted  to  Mrs.  Lyons 
tified  the  defendant  in  continuing  to  keep  the  upstairs  bar." 


Mitchell  to  move  the  order  absolute. 
Bryant  to  show  cause. 


Cur.  adv.  wXt 
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HOLROYD,  J.         HoLROYD,    J.      It    appears    from    the    affidavit    of    Grai 
1903  O'Connell  that  she  was  the  licensee  of  the  Manchester  Cli 

Olivek  Hotel  in  Bourke-street.  The  premises  were  transferred  to  h 
by  Mrs.  Lyons,  the  former  occupant.  In  1897  permission  wi 
granted  to  Mrs.  Lyons  by  the  Licensing  Court  at  Melbourne 
open  an  upstairs  bar.  In  August  1898  the  transfer  to  Gra 
O'Connell  was  effected,  and  her  licence  was  renewed  from  ye 
to  year,  and  she  has  been  in  occupation  up  to  the  present  tin 
and  has  carried  on  business  in  the  upstairs  bar  in  the  same  wj 
as  it  was  carried  on  by  Mrs.  Lyons.  She  received  a  noti 
in  May  1903  that  unless  she  obtained  a  permit  to  carry  ( 
business  in  this  upstairs  bar  proceedings  would  be  taken  again 
her  for  breach  of  sec.  142  of  the  Licensing  Act  1890.  She  cc 
tinued  to  keep  the  upstairs  bar  open,  and  proceedings  we 
taken  against  her  to  try  her  right  to  do  so,  and  she  was  fin 
5L,  the  justices  holding  that  it  was  necessary  for  her  to  obta 
permission.  This  order  nisi  to  review  the  decision  of  tl 
justices  was  then  obtained,  on  the  ground,  in  effect,  that  t! 
permission  granted  to  Mrs.  Lyons  ran  with  the  premise 
and  passed  to  Grace  O'Connell,  the  transferee.  The  questic 
turns  upon  the  construction  of  sec.  142.  That  section  distinct 
enacts  that  "  there  shall  not  save  as  hereinafter  provided  1 
more  than  one  bar  on  any  licensed  victualler  s  premises,'*  ai 
that  the  licensed  victualler  on  whose  premises  any  contraventic 
of  this  section  occurs  shall  be  deemed  to  have  committed  i 
offence  against  the  Act ;  and  then  the  section  proceeds — "Provide 
that  whenever  it  is  desired  by  any  licensed  victualler  to  ha^ 
more  than  one  bar  on  his  licensed  premises  it  shall  be  competei 
for  the  Court  to  grant  permission  for  two  or  more  bars  provid( 
such  bars  are  registered  and  described  and  are  under  tl 
provisions  of  this  Act  subject  to  the  supervision  of  the  police 
The  present  licensee  is  a  licensed  victualler;  she  four 
the  upstairs  bar  on  the  premises  when  they  we] 
transferred  to  her,  and  she  desired  that  that  bar  shou 
remain  there ;  she  therefore  desired  to  have  that  upstairs  ( 
second  bar  on  her  licensed  premises.  She  could  not  desire  i 
keep  it  unless  she  had  it,  and  it  seems  to  me  that  the  won 
"  desire  to  have  more  than  one  bar  "  are  equivalent  to  sayir 
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at  whetlier  there  is  a  second  bar  already  there  or  not  the  HOLROYD,  J. 
ensee  wants  to  have  a  second  bar  there.     I  see  no  escape  from  1903 

e  plain  meaning  of  the  words  used.  I  can  understand  that  it 
ght  have  been  sufficient  to  have  enacted,  as  it  has  indeed  been 
acted,  that  any  additional  bar  should  be  registered  and 
scribed,  and  if  that  had  not  been  sufficient,  that  probably 
Ene  arrangement  could  have  been  made  for  the  continuance  or 
{Continuance  of  the  additional  bar  upon  a  transfer  of  the 
emises  according  to  the  wishes  of  the  transferee.      There  is 

such  provision  in  the  Act,  and  nothing  at  all  about  the  mode 

which  registration  is  to  be  effected,  or  who  is  to  keep  the 
^ister,  or  how  it  is  to  be  altered  if  it  is  to  be  altered  at  all. 

seems  the  only  safe  rule  is  to  follow  the  words  of  the  Act. 

may  be  a  very  necessary  precaution  to  make  every  new 
nant  of  licensed  premises  on  which  are  two  bars  state  dis- 
ictly  whether  he  wishes  to  carry  on  the  trade  in  the  second 
T  or  not.  The  police  will  then  know  where  they  are,  and  the 
st  sign  that  the  licensed  victualler  desires  to  use  the  second 
T  is  for  him  to  apply  for  and  obtain  the  necessary  permission, 
le  order  nisi  will  be  discharged  with  costs. 


Solicitor  for  Oliver:  Guinness,  Crown  Solicitor. 
Solicitor  for  0*Connell :  Seton  Q.  Williams, 


w.  H.  M. 


In  re  FERGUSON  AND  COMPANY'S  TRADE  MARK. 

tuie  Marks  Act  {No.  2)  1890  {No.  1183),  m.  17,  ttc— Registration  of  trade  mark 
—Right  to  oppose—**  Words  calculated  to  deceive  "—Initial  letters  of  toords. 

Letters  which  are  commonly  used  to  denote  words  may  be  "  words  calculated 
>  deceive"  within  the  meaning  of  sec.  17  of  the  Trades  Marks  Act  (No.  2) 
»0.  The  letters  **P  &  0.  "  held  to  be  "  words"  within  the  meaning  of  that 
ction. 

The  right  to  oppose  the  registration  of  a  trade  mark  on  the  ground  that  it  is 
klcnlated  to  deceive  is  not  confined  to  persons  who  can  show  that  they  will  be 
jured  by  the  deception. 

*  Appeal. 

This  was  an  appeal  from  the  decision  of  the  Commissioner  of 
rade  Marks  refusing  to  register  a  trade  mark  in  respect  of  whisky 


F.C. 

1903 
August  12,  1 
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in  the  name  of  Alexander  Ferguson  and  Company.  The  < 
particular  of  the  trade  mark  was  stated  in  the  applicatic 
"the  distinctive  label,"  part  of  which  consisted  of  th 
Ferguson  and  or  letters  "  P.  &  O.,"  the  whisky  being  described  as  ''  I 
Trade  Mabk.  whisky.  The  registration  was  opposed  on  the  ground 
alia)  that  the  proposed  trade  mark  consisted  of  a  ^ 
words  having  reference  to  the  character  or  qualitj 
goods,  and  that  it  contained  words  the  use  of  whic 
by  reason  of  their  being  calculated  to  deceive  or  othe 
deemed  disentitled  to  protection  in  a  court  of  justice. 

The  Commissioner  decided  that  the  use  of  the  la 
calculated  to  deceive  people  into  the  belief  that  the  ap 
whisky  was  supplied  to  the  P.  &  0.  steamship.s,  and  cont 
"  There  is  no  evidence  that  a  single  bottle  is  supplied 
and  I  think,  therefore,  that  the  use  of  the  letters  *  P. 
the  labels  is  calculated  to  deceive.  I  shall  therefore  i 
register  the  label." 

From  this  decision  the  applicant  appealed  to  the  la^ 
who,  under  sees.  6  (5)  and  13  (4)  of  the  Act  No.  1183, 
the  appeal  to  the  Supreme  Court. 

The  grounds  of  appeal  were  {inter  alia)  : — 

(3.)  That  notice  of  opposition  on  the  part  of  Danie 
ford  and  Son  Limited,  of  Edinburgh,  was  not  lodged  wi 
prescribed  time,  and  no  extension  was  obtained  on  theii 
but  only  by  Gollin  and  Co.  Proprietary  Limited,  or  their 
principals,  Crawford  and  Co.,  of  Glasgow. 

(6.)  That  the  letters  "P.  0."  and  the  symbol  "&"  are  m 
and  therefore  do  not  come  within  sec.  17  of  the  Act  No. 

(8.)  That  the  opponents'  whisky  is  not  known  as  "  I 
whisky,  and  that  no  confusion  of  trade  has  been  or 
caused  by  the  registration  or  use  of  the  distinctive  labe 
to  be  registered. 

From  the  affidavits  it  appeared  that  the  applicant, 
gow  firm,  had  exported  whisky  to  Australia  for  about  ' 
and  that  in  1897  it  commenced  exporting  its  "  P.  &  0." 
whisky,  and  sold  it  in  various  States,  including  Victori 
that  description. 

The  further  facts  appear  from  the  judgment. 
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Oussen  for  the  appellant — The  words  "calculated  to  deceive  "  F.C. 

ec.  17  of  the  Trade  Marks  Act  (No.  2)  1890  must  be  limited  ^^ 

the    meaning   *' calculated   to   deceive   so    as   to   injure    the  — 

ctor."  The  Court  is,  in  dealing  with  opposition  of  this  kind,  Febguson  and 
ined  to  the  grounds  of  objection  taken.  Even  giving  the  Traj>e  Mask. 
er  meaning  to  them,  these  are  not  "  words  calculated  to 
5ive.''  The  Act  carefully  distinguishes  between  words  and 
ifs.  Cf,  sec.  8,  etc. ;  Kerley  on  Trade  Marks,  p.  185.  This 
lent  opponent  has  no  right  to  appear.  (The  facts  on  which 
last  argument  were  based  appear  from  the  judgment.) 
^r  the  Commissioner  had  given  his  decision,  application  was 
le  to  him  to  substitute  the  word  Glasgow  for  Edinburgh, 
did  so,  but  he  had  no  power  to  do  so.  Sec.  30  gives 
ain  powers  of  amendment,  but  it  was  not  resorted  to.  As 
ide  67,  see  In  re  Robinson  (a).  Sec.  13  gives  a  month 
lin  which  to  lodge  notice  of  opposition.  Then  any  person 
>  has  lodged  notice  has  three  months  within  which  to 
nd  his  grounds.  The  only  people  who  could  get  any 
insion  of  time  were  Gollin  and  Co.  The  Commissioner  should 
•efore  be  directed  that  he  should  have  disallowed  the 
asition.  If  the  opposition  is  excluded,  the  declarations  by  or 
[)ehalf  of  the  opponents  are  excluded,  and  cannot  be  looked 

Bryant  for  the   respondent — Sec.   13  says  that  any  person 

f  object. 

He  referred  to  Eno  v.  Dunn  (6). 

[a'Beckett,  J.    Do  you  say  that  Gollin  and  Co.  could  object 

hin  the  month  and  then  obtain  an  extension  of  time  for  some 

•d  party.] 

Gollin  and  Co.  object  on  behalf  of  their  principal. 

He  also  referred  to  Re  Moet's  Trade  Mark  (c). 

HoLROYD,  J.,  delivered  the  judgment  of  the  Court  [Holroyd, 
lECKETT,  and  Hood,  JJ.]  We  are  all  of  opinion  that  this 
)eal  should  be  dismissed.  Upon  the  construction  of  sec.  17 
the  Act  No.  1183  we  think   the  opponents   had    power   to 

(a)    [1892]  2  Ch.  245,  at  p.  252.  (b)    [1890]  15  App.  Caa.,  p.  262. 

(c)     7  R.P.C.  226. 
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Holrayd,  J, 


object,  that  the  trade  mark,  for  the  registration  of  which  a 
cation  had  been  made,  was  calculated  to  deceive,  and 
therefore  disentitled  to  the  protection  of  the  Court. 

It  appears  to  us  that  the  trade  mark  is  one  well  calculat< 
deceive.  There  is  evidence  that  the  Peninsular  and  Ori( 
Steamship  Company  is  well  known  and  commonly  spoken  o 
the  name  "P.  &  O.  Company,"  or  the  "P.  &  O.;"  an 
this  trade  mark  were  allowed  to  be  registered  there  w 
be  upon  the  register  a  mark  calculated  to  induce  p( 
to  believe  that  the  whisky  in  respect  of  which  it 
registered  was  whisky  which  was  ordered  or  used  by 
P.  &  O.  Company  or  purchased  and  kept  by  them  as  pai 
their  stock  on  ship  board.  It  has  been  objected  inter  alia 
the  letters  "  P.  &  0."  are  not  words,  and  that  in  sec.  17 
indicated  what  is  forbidden — namely.  **That  it  shall  no 
lawful  to  register  as  part  of  or  in  combination  with  a  trade  i 
any  words  the  use  of  which  would  by  reason  of  their  I 
calculated  to  deceive  or  otherwise  be  deemed  disentitled  to 
tection  in  a  court  of  justice."  It  is  also  urged  that  in  i 
sections  the  words  "  device,"  "  mark,"  "  brand,"  "  head 
**  ticket,"  "word,"  or  "figure"  are  used,  showing  that  it 
intended  to  preserve  a  distinction  between  words  and  le 
We  think  that  these  letters  "  P.  &  0."  are  practically  for 
purpose  words.  A  letter  may  be  a  word,  and  frequently  is 
for  a  word.  In  this  particular  case  the  letters  stanc 
"  Peninsular  and  Oriental,"  and  are  substantially  words, 
the  same  way  in  some  friendly  and  other  societies  letter 
used  to  designate  officers  by  their  titles,  and  various  soc 
of  all  8orts  are  called  by  the  initial  letters  of  their  real  m 
We  think  that  for  these  reasons  sec.  17  covers  this  case. 

Th^n  it  was  objected  that  an  extension  of  time  was  ap 
for  by  Gollin  and  Co.,  and  that  nobody  else  could  take  advai 
of  that  extension.  It  appears  that  Gollin  and  Co.  did  not  b 
on  their  own  behalf,  but  on  behalf  of  their  principals.  The 
question  was  who  these  principals  were.  The  firm  which  i 
forward  and  took  advantage  of  the  extension  was  Daniel  C 
ford  and  Son  Limited,  described  as  of  Edinburgh.  The  \ei 
Commissioner  held    that   he   could  alter  the  word  Edinb 
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lasgow.      In   the   notice  they  are   described   as  Crawford  F.C. 

Co.,   of   Glasgow.      In    the   declaration   of    Ferguson   he  j[^ 

jlf  states  that  he  was  acquainted  with  Daniel  Crawford  ~ 

Son    Limited    of    Glasgow,    and    of    a   certain    street    in   Ferguson  and 

Company's 
;ow,  but  that  he  did  not  know    of   such    a    company   at   Trade  Mark. 

burgh.      Taking   these  things    together,   and    looking    at      ffolroyd  J 

•act,  that  nobody  else  came  forward  to  take  advantage  of 

x.tension  of  time  but  Daniel  Crawford  and  Son.  Limited  ; 

they  were  treated  as  the  real  opponents  ;  and  that  when  the 

ier   statement   was   made   it   was   not   objected    that    the 

dtion  by  Daniel  Crawford  and  Son  Limited  could  not  be 

tained,  we   think   that   the  Commissioner   had   power   to 

id  as  he  did,  and  that  there  was  sufficient  certainty  as  to 

the  principals  were.     The  appeal  will  be  dismissed,  with 


olicitors  for  the  applicant :   Waters  &  Crespin. 
olicitors  for  the  opponents  :  Blake  <fe  Riggall. 

J.  M. 


MAYOR,  ETC.,  OF  RICHMOND  v.  GRAY. 

Gavernment  Act  1890  (No.  1112),  *.  246 — Rating— Rateable  property — Land 
the  occupation  of  the  Government  of  Victoria — Exemptions— Prior  jftdgmerU 
r  rales — Estoppel, 

nd  leased  to  the  Govemm^Dt  and  occupied  by  a  member  of  the  police  force 
tue  of  a  regulation  requiring  him  as  part  of  his  duty  to  occupy  and  reside 
Tters  provided  for  him  by  the  Government  is  land  in  the  occupation  of  the 
I,  and  is  exempt  from  rates  under  sec.  246  of  Act  No.  1112. 
e  fact  that  an  order  has  been  made  by  a  court  of  petty  sessions  directing 
yment  of  rates  for  a  particular  year  does  not  estop  a  person  from  raising 
lestion  of  the  rateability  of  the  land  in  proceedings  for  the  recovery  of  rates 
mbsequent  year. 

FECIAL  Case  reserved  by  the  Judge  of  the  County  Court  at 
foume  for  the  opinion  of  the  Supreme  Court, 
lie  action  was  brought  by  the  Mayor,  etc.,  of  the  City  of 
mond  to  recover  rates  from  the  defendant  in  respect  of 
lin  land.  The  defendant  was  a  member  of  the  police  force, 
land  was  leased  by  the  owner  to  David  Martin,  on  behalf  of 
Government  of   Victoria.      By   a  regulation  made  by   the 
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1903 
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Digitized  by  VjOOQIC 


336 


SUPREME  COURT:   VICTORIA. 


[Vol 


F.C. 

1903 
Mayor, 

KTC., 

OF  Richmond 

V. 

Gray. 


Governor  in  Council,  under  sec.  16  of  Act  No.  476,  it  was  \ 
vided,  "  It  shall  be  part  of  the  duty  of  any  officer  or  membe 
the  police  force  to  occupy  and  reside  in  quarters  provided 
him  by  the  Government.*'  It  was  proved  that  the  defend 
occupied  this  land  under  directions  given  in  pursuance  of 
above  regulation.  He  was  entitled  to  and  received  salary 
quarters,  and  was  not  charged  anything  for  quarters.  Tl 
was  a  police  station  a  few  hundred  yards  away  from  the  lan( 
question,  which  was  occupied  by  constables,  and  which  could 
used  for  official  purposes  by  all  the  police.  The  defendant  ] 
resided  in  these  quarters  for  some  time  with  his  family ; 
occasionally  performed  official  duties  at  this  house ;  portion 
his  uniform  and  accoutrements  were  kept  there.  Rent  was  ] 
every  quarter  to  the  owner  through  the  Treasury.  It  was  i 
proved  that  in  the  year  1902  the  defendant  had  been  sued 
rates,  that  the  defence  of  exemption  under  sec.  246  of  the  Li 
Oovernment  Act  was  raised,  and  that  the  complaint  had  I 
dismissed. 

The  following  questions  were  asked : — (1.)  Are  the  prem 
mentioned  in  the  plaintiffs  particulars  of  demand  exempt  uc 
sec.  246  of  the  Local  Oovernment  Act  1890  from  being  rated 
the  municipal  year  ending  30th  September  1903,  on  the  groi 
that  they  are  in  the  occupation  of  the  Crown  or  the  Governn 
of  Victoria  ?  (2.)  Is  the  plaintiff  estopped  from  denying  s 
exemption  on  the  ground  that  the  question  was  determined 
the  Court  of  Petty  Sessions  on  24th  November  1902  ?  (3. 
the  defendant  liable  to  pay  to  the  plaintiff  the  rates  sued  for 


Gussen  for  the  plaintiff — The  defendant  occupies  the  lane 
question  in   the   fullest  sense   of   the   term   "  occupation ; " 
resided  there  with  his  family,  and  was  the  beneficial  occup 
The  fact  that  the  Crown  owns   or  leases  the   land   is  of 
importance ;  the  question  is  one  of  beneficial  occupation, 
question    of    title   is   nothing.     The   quarters    allotted   to 
defendant  might  be  anywhere,  and  the  use  of  the  quarters  is 
necessarily  essential  for  the  performance  of  his  duties,  it  is 
essential  as  part  of  his  duty.     The  principles  of  rating  applies 
in  England  are  equally  applicable  under  our  Statute.    In 
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of  Gambler  v.  Overseers  of  Lydford  (a)  the  distinction  is 
)  plain.  There  it  was  held  that  the  premises  which  were 
isary  for  the  proper  discharge  of  the  duties  of  the  officials 
exempt,  but  that  other  buildings  occupied  by  the  officers 
1  extent  greater  than  was  necessary  to  enable  sbch  officers 
rform  their  duties  were  not  exempt.  In  the  case  of  Martin 
\ses87nent  Committee  of  West  Derby  (b)  the  superintendent 
e  police  was  held  rateable  in  respect  of  a  house  occupied  by 
the  rent  of  which  was  paid  out  of  the  police  rates,  because 
ccupation  was  a  beneficial  one,  and  the  house,  being  no  part 
le  police  station,  did  not  come  within  the  recognized  heads 
►roperty  which  is  treated  as  Crown  property :  See  also 
jei's  V.  Assessment  Committee  of  Chelmsford  Union  (c).  In 
ase  of  Reg,  v.  McLachlan  (d)  a  distinction  is  drawn  between 
English  law  and  the  Victorian  law  relating  to  rating,  but 
\  is  no  reason  for  any  such  distinction  being  made.  The 
liple  governing  the  laws  of  rating  are  the  same.  This  point 
t  covered  by  the  decision  in  the  case  of  Mayor  of  Sandhurst 
omley  (e),  because  there  is  no  principle  laid  down  as  to  what 
»  residence  a  part  of  the  officer's  duty.  If  it  is  necessary 
he  performance  of  his  duties,  then  such  residence  may  not 
meficial,  but  if  he  may  reside  anywhere,  then  such  residence 
neficial,  and  is  not  essential  to  the  performance  of  duty. 


F.C. 
1903     • 
Mayor, 
OF  Richmond. 

V. 

Gray. 


iitchell  (with  him  Mann)  for  the  defendant — This  land  is 
e  occupation  of  the  Government,  and  the  case  is  governed  by 
or  of  Sandhurst  v.  Chomley,  where  it  was  held  that  where 
idence  is  provided  by  the  Government  for  one  of  its  officers 

residence  is  rateable  if  he  be    at  liberty  to    forego  the 
ntage  and  reside  elsewhere ;  but  where  it  is  a  part  of  his 

to  occupy  the  residence  provided,  it  is  not  rateable.     In  the 
*nt  case   the  defendant  is  compelled  to  occupy  this  place, 
'e  is  no  such  special  exemption  in  England,  and  the  law  of 
country  is  not  applicable  to  Victoria. 
Phe  following  C€ises  were  referred  to  : — Coomber  v.  Justices 


)  [1854]  3  E.  &  6.  346. 
)  [1883]  11  Q.6.D.  145. 
)    [18»1]  1  Q.B.  339  ;  64  L.T.  755. 

2i),V.LR.  W 


(rf)    [1867]  4  W.W.  k  a'B.  (L.)  57. 
(e)     [1876]  2  V.L.R.  (L.)  207. 
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of  Berks  (/) ;  Hamilton  v.  Davidson  (g) ;  Wimmera  v.  Bri 
combe  {h)\  Melbourne  and  Metropolitan  Board  of  W 
V.  Pike  (i). 

The  point  with  reference  to  estoppel  was  abandoned 
counsel. 

Cuaaen  in  reply. 

HOLROYD,  J.  This  is  a  special  case  stated  by  the  Judgi 
the  County  Court  for  the  opinion  of  the  Full  Court.  The  u 
question  involved  is  whether  the  defendant  was  liable  to 
rates  to  the  municipality  in  respect  of  his  supposed  or  alh 
occupation  of  this  land.  The  owner  of  the  land  was  one  Bux 
who  let  it  to  David  Martin  on  behalf  of  the  Governmen 
Victoria.  The  defendant  resided  there  by  direction  of 
Crown,  and  received  free  quarters  in  lieu  of  part  of  his  wa 
It  was  the  Crown  who  really  occupied  this  land.  The  alle 
occupant  was  a  servant  of  the  real  occupiers ;  he  was  told  I 
while  he  was  in  their  employemnt  he  mvst  take  up  tl 
quarters.  They  could  turn  him  out  whenever  they  liked, 
the  Government  had  been  a  private  person  who  had  pi 
servant  into  the  place  as  occupant,  the  servant  would  not  1 
been  considered  the  occupier ;  most  certainly  the  private  pei 
who  leased  the  land  would  have  been  held  to  be  the  occuj 
We  therefore  think  that  the  defendant  is  not  liable.  In  ans 
to  the  first  question  we  say  we  think  the  premises  mentic 
in  the  particulars  are  exempt  under  sec.  246  of  the  L 
GovervTuent  Act  from  being  rated  for  the  year  in  question. 

In  answer  to  the  second  question  we  say  the  defendan 
not  estopped  from  denying  such  exemption  on  the  ground  i 
the  question  was  determined  by  the  court   of  petty  sessioni 
November   1902.       In   answer  to   the  third    question    we 
"  No." 

a'Beckett,  J.,  concurred. 

Hodges,  J.  With  reference  to  the  main  question  as  to 
exemption  claimed  under  sec.  246,  it  appears  that  the  defend 


if)  [1883]  9  App.  Gas.  61,  at  p.  72.        {h) 
g)    [1899]  20  A.L.T.  142.  (t) 


[1897]  23V.L.R.217. 
[1899]  25V.L.R.663. 
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1  is  an  officer  of  the  police.  The  regulations  which  were 
5  with  or  without  authority  are  before  the  Court,  and  the}^ 
!t  that  it  shall  be  a  part  of  the  duty  of  any  officer  or 
ber  of  the  police  force  to  occupy  and  reside  in  quarters 
ided  for  him  by  the  Government.  The  Government 
ided  the  property  in  question  as  quarters  for  this  man.  By 
►rder  contained  in  the  regulation  he  was  required  to  live  in 
J  premises  while  he  retained  the  particular  office  he  was 
holding  or  while  he  discharged  the  particular  duties  he  was 
discharging.  So  that  the  land  is  under  lease  to  the  Crown ; 
Ls  occupied  by  an  officer  of  the  police  at  the  direct  order  of 
master  requiring  him  so  to  do  as  long  as  he  was  discharging 
duties,  to  remain  in  those  premises.  The  occupation  by 
if  it  can  be  called  an  occupation  by  him,  might  be 
mined  at  any  moment  by  dismissal  or  by  a  change 
uties,  by  removing  him  from  some  particular  duty  and 
iting  him  to  discharge  others  in  another  part  of  the 
I.  If  he  went  out,  and  was  out  for  some  time,  I  cannot 
it  that  while  he  was  out  the  persons  occupying  these 
lises  would  be  the  Government  of  Victoria.  While  the 
idant  is  there  he  is  there  by  the  direction  of  the  Govern- 
i,  in  obedience  to  their  commands,  and  all  that  time  he  is 
^session  for  the  Government  of  Victoria.  I  therefore  agree 
e  answer  given  to  the  first  question. 

P'e  have  been  referred  to  a  number  of  English  authorities 
h  do  not  apply  directly  to  our  legislation.  I  entertain  no 
>t  that  it  was  originally  intended  that  the  law  should  be  the 
\  here  as  in  England,  but  there  they  have  exempted  land 
n  the  occupation  of  the  Crown  occupied  by  county  councils, 
n  once  you  get  beyond  the  occupation  by  the  Crown,  the 
't  naturally  would  be  very  strict  in  extending  the  exemp- 
Those  cases  do  not  bind  us  in  interpreting  our  own 
on,  which  refers  solely  to  the  occupation  by  the  Crown. 
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[olicitors  for  the  plaintiff :  Scheele  <k  Scheele, 

Solicitor  for  the  defendant :  Guinness,  Crown  Solicitor. 


w.  H.  M. 
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WILLIAMS,  J.  MELBOURNE  AND  METROPOLITAN  BOARD  OF  WORI 
•   [^  V.  METROPOLITAN  GAS  COMPANY. 

April  2&, 

p  p  Melbourne  and  Metropolitan  Board  of  Works  Acts  1890  {No.  1197),  ss.  122,  i; 

Augwt  11   12  ^^^  ^^^'    ^^^^^'  ***  ^*  ^*  ^*  lO-Bates— Property  rateahU  by  the  Boan 

^^_  *      *  Sewered  and  unsetoered  property — Oas  mains  connected  with  sewered  proper 


fcu^ 


jj       ,      y.  ^^®  defendant,  a  gas  company,  owned  and  occupied  or  used  certain  U 

^^  buildings,  and  works  situated  in  various  municipalities  within  the  metropoli 

/kit)  defined  by  the  Melbourne  and  Metropolitan  Board  of  Works  Act  1890.    Somt 

Zi  72-^  L./l'M-  s^ch  lands,  buildings,  and  works  were  actually  sewered;  others  were,  in  fi 

^— ^  unsewered,  but  situated  within  sewerage  areas,  whilst  others  were  outside 

sewerage  areas.     Connected  with,  and  used  as  part  of  the  undertaking,  we 

reticulation  of  gas  mains  spreading  over  various  municipalities,  and  so  construe 

that  every  part  of  the  whole  undertaking  was  connected  with  every  other  par 

Hdd  by  the  Full  Court  (reversing  Williams,  J.)  that  such  gas  mains  v 

not  rateable  by  the  Board  under  sec.  8  of  the  Act  No.  1491. 

The  only  property  which  is  rateable  by  the  Board  under  the  Act  1197, 
modified  by  the  Act  No.  1491,  is  property  which  is  either  sewered  or  capf 
of  being  sewered. 

Action  and  Appeal  to  Full  Court. 

In  this  action  the  plaintiff  sought  under  its  Acts  No.  11 
and  1491— 

(1.)  A  declaration  that  all  the  lands  owned,  or  occupied, 
used  by  the  defendant  within  the  metropolis  as  defined  by  \ 
Melbourne  and  Metropolitan  Board  of  Works  Act  1890,  incli 
ing  all  the  lands,  buildings,  works,  and  gas  mains  being  part 
the  undertaking  of  the  defendant,  are  rateable  by  the  plain! 
and  constitute  a  sewered  property  within  the  meaning  of 
said  Act  and  the  Acts  amending  the  same,  which  is  subj 
to  payment  of  three  respective  rates  of  one  shilling  each  di 
made  by  the  plaintiff. 

(2.)  Alternatively  that  all  the  lands,  buildings,  works,  a 
gas  mains  which  are  connected  and  used  together  in  the  mam 
set  out  in  paragraph  12  of  the  statement  of  claim  severa 
constitute  in  each  such  case  a  sewered  property  subject  to  p£ 
ment  of  the  said  shilling  rates. 

Paragraph  12  of  the  statement  of  claim  was  as  follows ; 
Certain  of  the  said  gas  mains  were,  at  the  time  of  making  of  i 
said  respective  rates,  connected  with  land  and  buildings  a 
works  erected  thereon  owned   and   occupied  by  the  defenda 
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g  actually  sewered  or  situated  within  a  sewered  area  or 
ting  upon  streets  or  parts  of  streets  in  which  sewers  had 
laid.  And  the  said  gas  mains  were  constructed  and  used 
lart  of  the  undertaking  for  the  purpose  of  carrying  and 
ibuting  gas  manufactured  in  such  buildings  or  works.) 
i.)  Alternatively  that  all  the  said  gas  mains  and  the  occupa- 
by  the  defendant  for  the  purpose  of  its  undertaking  of  the 
in  which  they  are  are  rateable  by  the  plaintiff  and  are  liable 
!  rated  as  to  so  much  thereof  as  lie  within  the  sewered  areas 
e  rate  of  one  shilling  in  the  pound  of  the  net  annual  value 
e  same,  and  as  to  so  much  as  lie  without  the  sewered  areas 
e  rate  of  two  pence  in  the  pound  of  the  net  annual  value 
jof. 

k)  Payment  of  the  said  rates  and  an  order  that  they  be  a 
^e  upon  the  said  property. 
it  the  trial  it  was  admitted — 
.)  "  That  the  dispute  is  as  to  gas  mains  only." 
i.)  "  That  the  whole  of  the  defendant's  gas  mains  are  con- 
id  as  one  system  with  each  of  the  gas  works  and  each  of  the 
lolders  of  the  defendant,  so  that  from  any  one  gas  works  or 
lolder  the  gas  can  be  distributed  throughout  the  system  of 
B  subject  to  the  qualification  that  one  gas  works  or  gas 
ir  could  not  supply  the  gas  for  all  the  mains." 
ome  of  these  works  were  actually  sewered  at  the  date  of  the 
ng  of  the  rate,  others  were  not. 

he  works  and  mains  spread  over  a  number  of  municipalities, 
such  portions  of  them  as  were  in  any  municipality  were 
id  and  rated  by  such  municipality,  but  there  was  no  one 
cipal  valuation  of  the  whole  undertaking, 
he  further  facts  appear  from  the  judgments. 
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saacs,  K.G.,  and  Mitchell  for  the  plaintiff. 
\ox,  Bryant,  and  Cusaen  for  the  defendant. 


Gut.  adv,  vvlt 


iTiLLiAMS,  J.,  read  the  following  judgment: — The  question 

I  determined  in  this  case  is  whether  the  gas  mains  of  the 

idanfe  company  are  rateable  by  the  plaintiff,  and  if  so,  are 

liable  to   be  rated  as   sewered  or  unsewered  properties  ? 


ApHl  28. 
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F.C.         The  answer  to  this  question  is  not  free  from  doubt,  but  in  m 
1903  opinion  the  gas  mains  of  the  defendant  company  are  liable  I 

be  rated  by  the  plaintiffs,  not  as  gas  mains  per  ae,  but  as  pa 
and  parcel  of  sewered  or  unsewered  properties,  as  the  case  ma 
be.  We  start  with  this,  that  by  sees.  122  and  123  of  the  ol 
Act  No.  1197,  to  put  it  very  shortly,  whatever  property  is  rat 
Metropolitan  ^ble  by  municipalities  is  rateable  by  the  plaintiff,  and  that  f( 
Company.  the  purpose  of  making  their  rate,  which  is  not  to  exceed  oi 
shilling  in  the  pound,  the  plaintiffs  are  to  take  the  municip 
valuations  and  those  valuations  only.  This  appears  to  me  to  I 
the  clear  meaning  of  sees.  122  and  123  of  the  Act  No.  119 
These  sections  have  been  repealed  by  the  Act  1491,  and  tl 
question  arises  what  is  the  effect  of  the  new  legislation  containc 
in  sees.  8  and  5  of  that  Act.  It  seems  to  me  that,  except  in  i 
far  &s  the  later  Act  makes  an  obviously  just  distinction  betwec 
sewered  and  unsewered  properties,  and  makes  a  marked  diffe 
ence  in  the  amount  of  the  rate  which  may  be  imposed  upc 
each  class  of  such  properties,  no  alteration  has  been  made  in  tl 
position  which  the  plaintiff  Board  occupied  under  sees.  122  an 
123  of  the  old  Act.  Sec.  8,  sub-sees.  1,  5,  and  6  re-enact,  excej 
in  the  particulars  I  have  mentioned,  the  powers  and  obligatioi 
possessed  and  imposed  on  the  plaintiff  Board  by  sees.  122  an 
123  of  No.  1197,  and  apparently  for  the  purpose  of  enabling  tl 
Board  to  meet  its  obligations  to  old  creditors — that  is,  obligi 
tions  incurred  before  the  coming  into  operation  of  the  later  A< 
— and  for  that  purpose  alone  sec.  10  of  the  later  Act  re-enac' 
the  position  held  by  the  Board  under  sec.  122  of  the  former  Ac 
subject  to  a  proviso  as  to  the  approval  of  the  Governor  i 
Council  in  regard  to  the  properties  within  the  area  described  i 
the  4th  Schedule  which  may  be  unsewered  or  which  are  outsid 
that  area  so  described.  It  is  conceded  that  the  gas  mains  of  (h 
defendant  company,  the  bone  of  contention  in  this  case,  are  liabl 
to  be  rated  by  the  various  municipalities  through  whose  territor; 
they  pass,  and  for  that  purpose  are  included  in  the  valuation 
made  by  those  municipalities.  The  above  being  the  position  a 
I  view  it,  the  question  arises,  Are  these  gas  mains  rateable,  no 
per  se  and  independently,  but  as  part  and  parcel  of  sewered  o: 
unsewered  property  ?     And  there  is  also  the  subsidiary  question 
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answer  to  which  depends  on  a  question  of  fact,  as  to  which 
e  may  have  to  be  an  inquiry,  "  Are  any,  and  if  so,  what 
)ortion  of  them  to  be  deemed  sewered  property  within  the 
ning  of  sec.  5,  sub-sees.  1  and  3,  of  Act  1491  ?"  Assuming 
I  the  gas  works  or  gas  holders  with  which  they  are  connected 
)ne  system  are  sewered  in  fact,  then  the  gas  mains  are 
lected  with  a  sewer  of  the  Board,  and  so  are  to  be  deemed  to 
jewered  property.  As  counsel  put  it  in  argument,  the  gas 
ks  are  the  body,  the  mains  are  the  limbs  and  tentacles ;  it 
ill  one  undertaking,  one  property.  Plaintiff's  counsel 
rmed  me  that  the  Board  is  content  to  take  a  declaration.  I 
efore  make  a  declaration  substantially  as  asked  for  in 
igraph  2  of  the  relief  claimed,  and  direct  that  the  rates 
med  in  this  action  shall  until  paid  be  and  remain  a  charge 
Q  the  property  in  respect  of  which  the  rates  are  claimed. 
Bct  an  inquiry,  if  necessary,  whether,  assuming  the  law  to  be 

have  stated  it,  if  any,  and  if  so,  what  proportion  of  the  gas 
ns  are  sewered  property  and  what  unsewered.  I  ought 
tate  that  I  have  considered  Mr.  Box's  main  argument.  That 
iiment  was  to  this  effect,  that  only  property  is  to  be  rated 
er  the  Act  1491  which  is  capable  of  being  sewered,  or  which 
lewerable.  That  is  a  very  taking  argument,  and  I  have  no 
bt  would  be  highly  popular,  but  to  give  effect  to  it  would  be, 
Qy  opinion,  to  take  an  unwarrantable  liberty  with  the  Act. 
tre  is  not  a  word  in  the  Act  to  support  this  contention.  I 
e  to  consider,  not  what  was  the  intention  of  the  framers  of 

Act,  but  what  the  Act  has  said.  The  Act  refers  in  the 
irest  terms  to  classes  of  property— property  which  is  de  facto 
ered.  property  which  is  de  jure  sewered,  property  which  is 

sewered  either  de  facto  or  de  jure,  and  property  which  is 
houk  the  area  described  in  the  4th  Schedule. 
From  this  judgment  the  defendant  appealed. 
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Box  and  Bryant  (with  them  Cuaaen)  for  the  appellant — The 
tem  of  rating  to  be  followed  by  the  Board  was,  prior  to  the 
b  No.  1491,  prescribed  by  Part  IV.  of  the  Act  No.  1197,  sees. 
I  to  130.  The  Act  No.  1491  repeals  all  those  sections  except 
.  124  and  sec.  130,  substituting  by  sec.  8.,  etc.,  a  new  system  of 
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rating.  The  whole  scheme  of  rating  by  the  Board  was  therel 
changed.  The  later  Act  gives  the  go-by  to  the  system  of  equ 
rate  recoverable  from  the  municipalities,  and  substitutes 
differential  rate  recoverable  directly  from  the  ratepayer.  T 
rates  which  are  the  subject  of  the  present  etction  were  made  und 
that  later  Act.  Sec.  5  of  the  same  Act  shows  what  are  or  a 
[etropolitan  to  be  deemed  to  be  sewered  properties.  The  object  of  the  nc 
Company.  system  is  clearly  to  make  rateable  land  or  property  on  whi 
houses  actually  are  or  are  likely  to  be  built — that  is,  proper 
capable  of  being  sewered.  The  latter  is  to  pay  somethii 
though  not  so  large  an  amount  as  property  actually  sewerc 
The  valuation  which  the  Board  is  to  act  upon  und 
sec.  8  must  be  the  municipal  valuation.  That  valuati 
is  a  condition  precedent  to  the  Board's  right  to  rate  the 
There  is  no  municipal  valuation  in  respect  of  the  whole  und( 
taking,  including  the  ^as  mains.  There  is  no  proof  that  notic 
have  been  given  with  respect  to  all  these  properties.  There 
no  beneficial  occupation  by  the  defendants. 

They  referred  to  Chelsea  Waterworks  v.  Bowley  (a) ;  Pimli 
Tramway  Co,  v.  Greenwich  (b) ;  Melbourne  Tramway,  etc.,  C 
V.  Mayor,  etc.,  of  Fitzroy  (c) ;  Metropolitan  Board  of  Works 
Fyke  (d). 

The  word  "  property  "  in  the  Act  1491  means  "  propert] 
which  is  either  sewered  or  is  capable  of  being  sewered  und 
sec.  5.  The  mains  clearly  cannot  be  rated  as  a  sepaw 
property. 

Isaacs,  K.C.,  and  Mitchell  for  the  respondent — The  questio 
in  this  case  are — (a)  Are  gas  mains  rateable  under  t 
Melbourne  and  Metropolitan  Board  of  Works  Acts?  (b) 
rateable,  are  they  rateable  as  a  sewered  undertaking  ?  (c) 
they  are,  are  they  rateable  according  to  the  lengths  of  them 
the  various  municipalities  ?  It  is  submitted  that  if  they  a 
rateable  by  the  municipalities  they  are  rateable  by  the  Boai 
The  latter  is  entitled  to  rate  every  property.  One  proper 
may  extend  over  a  dozen  municipalities,  and  in  that  case  tl 


(a)    [1851]  17  Q.6.  358 ;  20  L.J.Q.B. 

520. 
(6)    [1873]  L.R.  9  Q.B.  9. 


(c)     [1899]  25  V.L.R.  6. 

id)    [1900]  25  V.L  R.  563,  at  p.  57 
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ird  is  entitled  to  take  the  valuation  of  each  municipality  for  F.C. 

part  of  the  property  within  its  bounds :  Cf,  Metropolitan  J^ 

r  Co.  V.  Mayor  of  Melbourne  (e) ;  Melbourne  Tramway  avd 
nibtM  Co.  V.  Fitzroy  ( f).  The  meaning  of  "property  "  is  the 
le  in  the  new  Act  as  in  the  old.  Assuming  that  the 
ellant  was  caught  by  the  Act  1197,  there  is  nothing  to 
w  any  change  of  intention  as  to  that  on  the  part  of  the  Metropolitan 
Islature.  Sec.  131  shows  that  that  was  not  so  in  the  case  Company. 
the  Act  No.  1197. 

[a*Beckett,  J.  It  seems  to  me  that  the  question  whether 
\e  mains  are  rateable  depends  on  the  meaning  to  be  given 
he  words  "  such  properties  as  are  sewered  and  such  properties 
are  not "  in  sec.  8  (1).  I  am  inclined  to  adopt  your  view 
b  there  was  no  intention  in  the  Legislature  to  exempt  by  No. 
1  any  properties  which  were  not  exempt  under  No.  1197. 
HoLROYD,  J.  That  seems  to  me  to  give  the  go-by  to  the 
;  that  the  Legislature  have  repealed  certain  sections  in 
1197. 

a'Beckett,  J.  The  whole  object  of  the  new  legislation  was 
distinguish  between  sewered  and  unsewered  properties,  not 
exempt  any  properties  not  already  exempt.  Possibly  the 
^uage  used  has  had  a  wider  effect.] 

The  Gas  Company* 8  Act,  sec.  249,  shows  that  it  is  entitled  to 
chase  this  land.  The  appellant  is  substantially  the  owner  of 
land  occupied  by  the  mains.  (They  referred  also  to  Castle 
Rating,  337,  339  ;  Pimlico  Tramway  Co.  v.  Oreenvnch 
ora) ).  The  meaning  of  the  words  "  such  properties  "  in  sec.  8 
must  be  same  as  the  meaning  attached  to  the  words  in  sec. 
'  all  properties  within  the  metropolitan  area  whether  sewered 
insewered."  The  latter  section  was  clearly  intended  to  pre- 
re  the  rights  of  then  existing  creditors.  If  the  meaning  con- 
ned for  by  the  Board  is  given  to  these  words  the  rights  of 
iting  creditors  are  preserved  ;  if  the  meaning  contended  for 
the  appellant  is  given,  these  rights  are  not  preserved  but  are 
unished.  Where  the  object  of  the  Legislature  is  clear  words 
I  be  construed  having  regard  to  that  object :  King  v.  Hall  (g). 

:«)     [1899]  5  A.L.R.  76.  {J  )  [1901]  A.C.  163. 

ig)    [1822]  1  B.  &  C.  123,  at  p.  136  et  aeq. 
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Applying  that  principle  to  sec.  10,  its  object  is  clear ;  it  is 
preserve  the  rights  creditors  had  before.  Another  principle 
construction  is  that  a  statute  must  not  be  so  construed  as 
take  away  existing  rights  unless  that  is  the  plain  intention 
the  Legislature.  The  opening  words  of  sec  10,  "  Notwi 
standing  anything  in  this  Act  contained,"  apply  to  the  provis 
of  the  Act  repealing  part  of  No.  1197  as  well  as  to  its  ot 
provisions. 

[HoLROYD,  J.  According  to  your  contention,  the  compi 
would  be  liable  to  a  penalty  under  sec.  5  (2)  for  not  connect 
a  property  miles  away  because  there  are  sewers  on  a  small  [ 
of  their  works.  You  say  the  whole  must  be  treated  as  sewe 
property.] 


I 


HoLROYD,  J.  The  first  question  in  this  case  appears  to 
whether  in  calculating  the  rate  payable  by  the  Gas  Compan] 
the  Melbourne  and  Metropolitan  Board  of  Works  in  respect 
sewerage  the  value  of  the  Gas  Company's  mains  is  to  be  tal 
into  consideration  ?  The  learned  Judge  who  decided  this  ( 
appears  to  have  almost  taken  it  for  granted  that  it  was,  anc 
have  only  discussed  the  question  whether  the  mains  were 
be  regarded  as  sewered  property  or  as  unsewered  property, 
have  come  to  the  conclusion,  certainly  not  without  some  doi 
that  these  mains  are  not  liable  to  be  rated  at  all.  Under 
Act  No.  1197  they  might  perhaps  have  been  so.  But  by 
Act  No.  1491,  sec.  2,  several  clauses  which,  if  I  may  use 
expression,  would  have  caught  the  Gas  Company's  mains,  h 
been  repealed.  Sec.  122  has  been  repealed,  which  provides  t 
"  The  Board  may  from  time  to  time  but  not  of  tener  than  o 
in  each  year  cause  an  estimate  to  be  prepared  of  the  mo: 
required  for  the  several  purposes  in  respect  to  which  they 
authorized  to  apply  the  Metropolitan  General  Fund  showing 
sums  already  available  for  such  purposes  the  several  si 
required  and  the  total  net  annual  value  of  the  property  ass< 
able  in  the  metropolis  under  any  Acts  relating  to  the  citj 
Melbourne  or  the  other  municipal  districts  respectively  ;  and  t 
when  such  estimate  has  been  prepared  the  Board  may  from  ti 
to  time  make  a  rate    ....     and  shall  assess  the  same  u] 
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5  several  municipal  districts  within  the  metropolis " — I  need 
t  read  the  latter  part  of  the  section.  That  section  and  several 
ler  sections  which  follow  upon  it,  and  sketch  out  the  scheme 
ich  was  to  be  followed  in  obtaining  the  amount  of  rate 
iable — namely,  sec.  123  and  sees.  125  to  129  inclusive — are 
repealed.  The  most  remarkable  portion  of  the  repeal  is  that 
the  words  "  the  total  net  annual  value  of  the  property 
essable  in  the  metropolis."  That  is  gone  altogether.  The 
itention  on  behalf  of  the  Board  has  been  practically  that  sec. 
I  is  not  gone — that  in  calculating  the  rate  the  total  pet 
lual  value  of  the  property  in  the  metropolis  is  to  be  estimated 
the  same  manner  as  it  is  for  municipal  purposes.  I  have  not 
trd,  and  I  think  my  brothers  have  not  heard,  any  argument 
ich  weighs  upon  our  minds  to  show  why  these  words 
^e  been  struck  out  if  the  thing  which  they  express  was  to  be 
aiued.  When  we  come  to  look  at  what  has  been  substituted 
what  has  been  repealed,  we  find  in  sec.  8,  sub-sec.  1,  that 
le  Board  may,"  etc.  (His  Honor  read  the  section.)  Two 
Rses  of  properties  are  mentioned  there,  only  two,  of  which 
\  Det  annual  value  is  to  be  ascertained,  namely,  propertied 
it  are  sewered  and  properties  that  are  not.  One  would 
)pose  therefore  that  the  properties  referred  to  were  properties 
)able  of  being  sewered,  which  gas  mains  are  not.  Con- 
ering,  however,  the  word  "  properties  "  by  itself  alone  and  in 
common  meaning,  could  gas  mains  be  considered  as  "  proper- 
B "  or  "  a  property  of  the  Gas  Company  ? "  When  talking 
sewering  property,  they  would  not  commonly  be  so  understood, 
we  go  to  the  5th  section  of  the  Act,  it  appears  to  contain  no 
press  or  implied  definition  of  "  a  property."  That  section 
)ws  however  that  it  is  something  capable  of  being  sewered  ; 
it  it  is  something  capable  of  abutting  wholly  or  partly  on  a 
eet,  and  of  having  houses  or  buildings  erected  upon  it,  and  is 
srefore  certainly  land.  The  great  argument  for  the  plaintiff 
is  that  a  company  of  this  description  should  be  rated  on  the 
bciple  that  its  property  is  the  undertaking.  It  was  said 
at  as  all  the  gas  mains  are  connected  with  some  portion  of 
e  company's  works,  therefore  the  gas  works  themselves  are 
i  bound  together;    that  the  moment  you  get  a  street  with 
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sewers  laid  in  it  on  which  any  part  of  the  Gas  Compa 
property  abuts,  the  whole  undertaking,  after  a  time  to  be  i 
by  the  Board,  is  to  be  treated  as  sewered. 

The    first   sub-section   of  sec.   5   says: — "The   Board  i 
.     .     .    ."     (His  Honor  read  the  sub-section.)     It  seems  U 
almost  incredible  that  it  could  have  been   intended   that 
MmwrouTAN  moment  any  building  used  by  the  Gas  Company  was  foun 
abut  on   a  street  in  which   there  had  been  sewers   laid, 
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notice  should  become  applicable  at  once  to  the  whole  of 
company's  property  wherever  situated,  and  although  *  no  o 
portion  of  it  abutted  on  any  street  in  which  there  was  a  se 
The  other  sub-sections  seem  to  me  only  to  show  that  more  fu 

Speaking  for  myself,  I  think  that  when  the  first  Act 
varied  it  was  intended  to  do  away  with  what  was  felt  to  1 
great  injustice — namely,  that  every  citizen  within  the  metro] 
should  be  charged  annually  with  the  same  amount  proporl 
ately  to  his  property,  whether  he  had  received  the  full  be] 
of  sewerage  connections  or  had  that  only  in  anticipation ; 
that  in  the  course  of  preparation  of  this  Act  another  injui 
presented  itself  to  those  who  framed  it,  and  so  to  Parliamei 
namely,  that  companies  like  this  were  treated  in  the  schem 
rating  for  the  purpose  of  sewerage  as  if  they  were  being  n 
for  municipal  purposes.  The  object  of  this  Act  was  to  n 
people  pay  for  the  advantages  they  actually  enjoy  as  ow 
from  the  system  of  sewerage  which  is  being  carried  out  by 
Board  on  their  behalf. 

A  good  deal  of  reliance  has  been  placed  on  sec.  10  of 
Act  No.  1491.  (His  Honor  read  the  section.)  It  has  1 
argued  that  if  the  interpretation  which  we  have  ventured  to 
on  this  Act  is  the  correct  one,  Parliament  would  have  diminis 
the  security  which  was  given  to  the  debenture  holders,  altho 
perhaps  inadvertently.  I  do  not  think  it  is  necessary  to  I 
that  at  all.  The  words  "  Notwithstanding  anything  in  this 
contained'*  refer  to  the  amount  of  one  shilling  which  the  Boar 
permitted  to  levy,  instead  of  as  in  certain  cases  twopence  or 
penny.  The  word  •'  properties,"  it  seems  to  me,  has  there 
same  meaning  as  in  the  previous  section,  and  means  rate( 
properties  for  the  time  being.    I  do  not  see  any  difficult} 
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iin^  that.  The  property  is  changing  incessantly,  and  the 
irity  varies  with  the  properties  and  their  value.  On  all 
3e  grounds  I  am  of  opinion,  and  my  learned  brothers  agree 
b  me,  that  this  appeal  should  be  allowed,  and  that  there 
did  be  judgment  for  the  defendants,  with  costs. 

^'Beckett,  J.,  concurred. 

BooD,  J.  The  only  matter  which  can  be  dealt  with  under 
8  of  Act  No.  1491  is  property  ;  and  the  plaintiffs  contend 
i  the  right  which  the  defendants  have  of  using  roads  for  the 
poses  of  their  business,  not  as  accessory  to  their  land,  but 
ely  for  carrying  products  from  one  place  to  another,  is 
)erty  within  the  meaning  of  the  Act.  That  certainly  is  not 
primary  meaning  of  the  word,  and  there  is  nothing  in  the 
to  show  that  such  a  right  is  property. 

Under  the  Local  Oovemment  Acts  there  is  a  very  wide 
aition  of  property — "  occupation  of  any  land  whatever  " — 

it  is  endeavoured  by  this  contention  to  introduce  that 
B  definition  into  this  Act.  It  was  introduced  into  the 
'  Act  and  abandoned,  for  that  introduction  was  afterwards 
^ed.  And  it  is  now  contended  that  notwithstanding 
.  repeal  we  have  to  read  the  word  property  as  though  that 
nition  is  still  in  and  put  upon  it  the  wide  meaning  of  the 
il  Government  Acts.  I  see  no  reason  for  so  doing.  On  the 
irary,  there  are  many  reasons,  already  stated,  against  it.     I 

some  doubt  as  to  the  difficulty  arising  from  sec.  10.  It 
J  seem  that  the  meaning  we  have  put  upon  the  word 
)erty  will,  though  to  a  very  small  extent,  diminish  the 
irity  of  the  old  bond-holders.  But  originally  they  got  that 
irity  upon  such  rates  inadvertently,  and  now  they  have 
Ivertently  lost  it.  I  think  the  Legislature  had  not  that  in 
r  minds  at  all.  They  were  legislating  for  what  the  ordinary 
1  would  call  property — property  which  is  or  may  be  sewered 


F.C. 


190.3 

Mblboctrne 

AND 

Metropolitan 

BOAKD  OF 

Works 

v\ 

Mbtropolitan 

Gas 

Company, 

Holroydt  J, 


Solicitors  for  the  plaintiff 
Solicitors  for  the  defendant 


Appeal  allowed. 

Fink,  Best  &  Hall. 

Mallesony  England  <k  Stewart. 


J.  M. 
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.  CHRISTIE  V.  TEMPLETON  and  Others. 

CuBloms^CommonweaUh  Customs  Act  1901  {No.  6),  m.  234  (a),  (e),  2^ 
Jor  goods  referring  to  enclosure  of  other  goods — Customs  entry  omitth 
to  enclosure — Declaration— Untrue  sUUement— Evasion  of  duty— Am 
information — Alteration  of  charge. 

The  defendant  firm  imported  from  its  London  house  5  bales  of  c 
floor  coverings,  on  the  invoice  for  which  was  the  memorandum  '*  Pare 
f or  X.  from  Y.,"  X.  being  the  representative  of  the  firm  In  Melboi 
shipping  clerk  of  the  defendant  firm  presented  at  the  Customs  Hous 
relating  to  '*  5  bales  of  carpets  and  floor  coverings,'*  and  giving  all  tl 
particulars  in  regard  to  them,  but  making  no  reference  at  all  to  tt 
parcel ;  and  in  a  declaration  in  the  form  required  by  the  regulations 
further  declare  that  the  said  goods  are  properly  described  in  this  entr 
the  particulars  herein  given  are  true  in  every  respect  and  in  the  said  i 
that  nothing  on  my  part  nor  to  my  knowledge  on  the  part  of  any  othei 
been  done  concealed  or  suppressed  whereby  His  Majesty  the  Kii 
defrauded  of  any  part  of  the  duty  lawfully  due  on  the  said  goods.  '^  Sul 
in  applying  for  delivery  of  the  goods,  the  shipping  clerk  drew  tlie  attet 
Customs  official  to  the  memorandum  on  the  invoice,  and  the  parcel 
to  contain  three  suits  of  clothes,  a  post  entry  in  regard  to  whicl: 
made,  and  the  duty  short,  amounting  to  21,  10«.,  paid.  The  defendant  \ 
with  making  a  statement  which  was  untrue  in  certain  particulars,  ( 
sec.  234  (0  of  the  Customs  Act  1901. 

Held,  that  the  defendant  firm  was  guilty  of  the  offence  charged. 

Held  further,  that  the  magistrate  before  whom  the  information  wai 
bound,  if  it  became  nedessary,  to  amend  the  information  so  as  to 
defendant  firm  with  having  evaded  the  payment  of  duty,  and  that  the 
firm  was  guilty  of  such  offence. 

Order  to  Review. 

The  defendants  were  charged,  on  the  inform 
Detective-Inspector  Christie,  an  officer  of  Customs,  " 
they,  on  the  24th  October  1902,  at  Melbourne,  did,  in  i 
declaration  indorsed  on  Customs  Entry  274  for  certa 
which  declaration  was  produced  to  an  officer  of  Custoi 
a  statement  which  was  untrue  in  certain  particulars  coi 
the  Customs  Act  1901." 

From  the  affidavits  of  the  informant,  and  the  judj 
the  police  magistrate  the  following  facts  appeared  :- 
fendant  firm  in  Melbourne  imported  certain  carpets  i 
coverings  contained  in  5  bales  from  the  defendant  firm  in 
the  invoice  for  which,  in  addition  to  details  of  the  nati 
and  prices  of  the  goods,  had  written  on  its  face,  referrii 
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\,he  bales — "Parcel  enclosed  for  Mr.  M'Kendrick  from  Qunn 
Collie."  M'Kendrick  was  the  attorney-under-power  and 
resentative  of  the  defendant  firm  in  Melbourne.  The  invoice 
a  bill  of  entry  were  presented  to  the  manifest  clerk  at  the 
toms  House  by  one  Hugh  Bannerman,  the  shipping  clerk 
agent  for  the  defendant  firm.  The  entry  on  its  face 
iribed  the  goods  as  "  five  bales  carpet  floor  coverings," 
ified  the  marks  and  numbers  on  the  bales,  the  invoice  value 
he  goods,  their  value  for  duty,  the  rate  of  duty,  the  amount 
uty,  &c.,  but  made  no  reference  whatever  to  the  enclosure  in 
of  the  bales.  Endorsed  on  the  entry  was  a  declaration 
A  was  taken  before  the  manifest  clerk  in  the  following 
is: — 

'  I,  Hugh  Bannerman,  hereby  declare  that  I  am  the  agent 
'  authorized  by  James  Templeton  and  Co.,  the  owner  of  the 
is  mentioned  in  this  bill  of  entry,  and  contained  in  the 
:ages  therein  referred  to,  and  enter  the  same  for  home 
umption,  and  that  the  invoice  now  produced  is  the  genuine 
only  invoice  received  by  me  or  by  any  person  to  my  know- 
e,  or  which  I  expect  to  receive,  of  all  the  goods  mentioned  in 
entry,  and  contained  in  the  packages  as  marked,  numbered, 
described  therein,  and  that  the  value  of  such  goods  mentioned 
ich  entry  and  the  said  invoice,  and  therein  stated  as  582.  28. 
was  to  the  best  of  my  belief  the  fair  and  real  market  value 
hich  such  goods  were  ordinarily  sold  at  the  time  of  ship- 
t  in  the  principal  markets  of  the  country  whence  they  were 
)rted,  and  without  any  deduction  because  of  the  exportation 
eof  on  account  of  my  being  the  agent,  representative,  or 
ner  of  the  manufacturer,  seller,  consignor,  or  exporter 
eof,  or  for  any  special  consideration  whatever  other  than 
I  as  would  be  allowed  in  the  ordinary  course  of  trade  to  any 
xhaser  for  export  thereof,  and  that  the  price  paid  or  to  be 
I  for  the  goods,  and  stated  in  the  said  invoice,  is  the  usual 
ordinary  price  paid  for  such  goods  at  the  time  of  shipment 
the  country  whence  they  were  exported.  And  I  further 
are  that  the  said  goods  are  properly  described  in  this  entry, 
that  the  particulars  herein  given  are  true  in  every  respect, 
in  the  said  invoice,  and  that  nothing  on  my  part  nor  to  my 
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knowledge  on  the  part  of  any  other  person  has  been  done,  c( 
cealed,  or  suppressed  whereby  His  Majesty  the  King  may  be  ( 
frauded  of  any  part  of  the  duty  lawfully  due  on  the  said  good 

Bannerman,  in  producing  the  invoice  and  entry  to  the  lai 
ing-waiter  for  the  purpose  of  obtaining  possession  of  the  goo 
drew  his  attention  to  the  memorandum  on  the  invoice.  1 
bale  in  question  was  opened,  and  enclosed  was  a  parcel  conta 
ing  three  suits  of  clothes,  which  were  valued  for  duty  at  1 
A  post  entry  was  passed,  and  the  short  duty,  amounting  to 
lOs.,  was  paid,  and  delivery  was  given  of  all  the  goods. 

Counsel  for  the  informant  asked  the  police  magistrate,  if 
had  any  doubt  as  to  whether  the  specific  offence  alleged  had  b 
committed,  to  exercise  his  powers  of  amendment  under  sec. ! 
of  the  Cuatoma  Act  1901,  so  as  to  charge  the  defendants  un 
sec.  234  (a)  with  "  evading  payment  of  any  duty  which  is  pi 
able,*'  but  he  refused  to  make  such  amendment.  The  tnagistr 
dismissed  the  information,  and  this  order  nisi  to  review 
decision  was  granted  on  the  following  grounds  : — 

(1.)  That  upon  the  evidence  adduced  before  the  Court 
Petty  Sessions  the  defendants  ought  to  have  been  convicted 
the  offence  charged  against  them. 

(2.)  That  if  the  defendants  ought  not  to  have  been  convic 
of  the  offence  charged  against  them,  the  Court  of  Petty  Sessi( 
ought  to  have  amended  the  information  by  charging  that  i 
defendants   had   evaded   payment  of   duty,  and  convicted 
defendants  of  such  offence. 


Cuasen  to  move  the  order  absolute. 

Hayes  to  show  cause — Bannerman  only  had  authority 
clear  goods  for  the  defendant  firm,  and  for  no  one  else.  1 
declaration,  which  is  in  the  form  prescribed  by  the  regulatio 
relates  only  to  goods  mentioned  both  in  the  invoice  and  I 
entry,  and  is  therefore  perfectly  true.  All  the  goods  mentior 
are  contained  in  the  five  bales,  and  the  declaration  does  not  s 
they  are  the  only  goods  contained  therein.  Bannerman  ^ 
only  seeking  to  pass  the  goods  mentioned  and  described.  Thi 
was  no  effort  at  concealment.     The  Customs  oflScials  elected 
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closure  as  they  would  personal  luggage,  and  allowed 
1  in  regard  to  them,  and  they  cannot  now  be  heard 
.  By  sec.  229  (j?)  of  the  Caatoms  Ad;  1901  "any 
^ing  concealed  therein  goods  not  enumerated  in  the 
)  be  forfeited ;  and  there  being  this  special  remedy 
ipplicable. 

for  the  prosecution,  knowing  that  two  offences  could 
jed,  asked  for  a  conditional  amendment,  which  was 
ised. 


HOOD.  J. 

1003 
Ghbistie 

V, 
TlMPLlTON. 


-Sec.  239  provides  that  "all  penalties  shall  be  in 
)  an}'  forfeiture/'  The  declaration  says — "  The 
herein  given  are  true  in  every  respect  .... 
g  has  been  suppressed,  etc."  The  declaration  is 
three  particulars — as  to  (1),  the  contents  of  the 
he  value  of  the  goods;  and  (3),  the  amount  of  duty 
Tie  invoice,  the  entry,  and  the  goods  in  the  bales 
orrespond.     No  intent  to  defraud  is  necessary :  See 

Robert  lieid  and  Co.  Ltd.  (a).  Sec.  251  provides 
Court  shall  at  all  times  make  any  amendment 
o  determine  the  real  question   in  dispute  or  which 

desirable."     This  shows  that  it  is  obligatory  upon 

ate  to  amend. 

I 

J.  The  defendants  were  charged  with  making  a 
rhich  was  untrue  in  certain  particulars,  contrary  to 
18  Ad  1901,  and,  on  the  hearing,  the  magistrate 
be  case,  giving  reasons  which  I  do  not  quite  follow. 
nisi  was  then  obtained  on  the  ground  that  upon  the 
e  defendants  ought  to  have  been  convicted  of  the 
ged  against  them,  or,  if  not,  that  there  ought  to  have 
aiendment  of  the  information  to  cover  the  offence 
ed.  In  my  opinion  the  defendants  are  wrong  on 
I  think  that  the  declaration  does  contain  a  state- 
i  is  untrue.  There  is  some  doubt  in  my  mind  as  to 
»art  of  the  entry — as  to  whether  the  statement 
0  "  the  goods  mentioned   in  this  bill  of    entry,  and 

(a)     [1902]  28  V.L.R.  82. 
R.  X 
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contained  in  the  packages  therein  referred  to"  might  not 
limited  solely  to  the  goods  mentioned,  namely,  "five  b 
carpet  floor  coverings ; "  but  at  the  end  there  is  a  furl 
declaration  "  that  the  said  goods  are  properly  described  in 
entry,  and  that  the  particulars  herein  given  are  true  in  ev 
respect,  and  in  the  said  invoice,  and  that  nothing  on  my  p 
nor  to  my  knowledge  on  the  part  of  any  other  person,  has  l 
done,  concealed,  or  suppressed,  whereby  His  Majesty  the  K 
may  be  defrauded  of  any  part  of  the  duty  lawfully  due 
the  said  goods.'*  It  is  clear  that  there  is  a  staten 
which  was  not  correct,  because  it  alleged  that  the  packa^ 
marked  as  speciBed  in  the  entry,  contained,  as  I  read  \ 
document,  nothing  but  the  "  five  bales  carpet  floor  coverini 
That  is,  I  think,  the  real  meaning  of  the  document,  and  in 
opinion  no  person  reading  it,  and  looking  at  the  whole  of 
would  presume  that  there  was  anything  in  the  packages  exc 
the  "  carpet  floor  coverings."  As  a  matter  of  fact  there  y 
something  in  the  packages  besides  the  "carpet  floor  coverin| 
In  my  opinion  there  was  not  the  slightest  intent  to  defra 
but  the  Act  has  been  violated,  and  an  oflence  has  been  pro^ 
in  the  terms  charged.  But  even  if  that  were  not  so, 
amendment  ought  to  have  been  allowed.  The  magistrate  ^ 
bound  by  sec.  251  to  make  the  amendment  asked  for,  and 
evidence  shows  clearly  that  the  defendants  had  evaded  paym 
of  duty.  The  only  answer  made  by  the  defendants'  counse 
the  time  is  an  answer  which  has  no  bearing  on  the  matter 
that,  on  either  ground,  the  defendants  should  have  been  c 
victed.  There  is  nothing  to  be  gained  by  referring  the  mal 
back.  I  will  inflict  the  minimum  penalty  of  bl.,  with  co 
The  order  nisi  will  be  made  absolute. 


Order  ahaolvie  with  costs. 


Solicitor  for  the  informant :  Croker. 
Solicitor  for  the  defendants :  Sharp, 


H.  I.  c. 
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EX  V.  MUNICIPAL  COUNCIL    OF    THE  SHIRE  OF   a'BECKETT,  j. 
MARONG,  Ex  parte  FILCOCK.  I^ 

May  25. 
diee—Proceedingi  to  set  <uide  judgment— Consent  order — Order  not  passed  and  -p  p 

nUertd — Consent  in  ignorance  of  particular  fact —  Withdrawal  of  consent —      Sevtember  1 

Misapprehension  cu  to  terms  ^ Fraud— Jurisdiction  of  Court  to  vary  consent  

order. 

Vooeediogs  to  let  aside  a  judgment  most  be  taken  before  the  judgment  ia 

ed  and  entered.  4 

i  consent  order,  agreed  to  by  the  parties  in  Court  after  discussion  of  the  ease 

I  the  concurrence  of  their  legal  advisers,  and«.with  the  assent  of  the  Court, 

lot  afterwards  be  varied  on  the  mere  allegation  that  the  consent  was  given  in 

ranee  of  a  particular  fact,  though  it  may  be  clear  that,  with  the  knowledge 

ich  fact,  neither  the  consent  of  one  of  the  parties  nor  the  assent  of  the  Court 

Id  have  been  given. 

i  withdrawal  from  such  a  consent  by  one  of  the  parties  is  only  permissible 

re  he  was  under  a  misapprehension  as  to  the  terms  of  the  bargain,  or  there 

been  fraud  by  the  other  party. 

Vhere  the  parties,  without  any  misapprehension  on  their  part,  and  without 

fraud  either  on  the  Court  or  as  between  the  parties,  have  agreed  to  a  consent 

r  being  made,  the  Court,  provided  such  order  contains  no  illegality,  is  bound 

»cord  it,  and  cannot  afterwards  vary  it. 

)ecision  of  A'Beckett,  J.,  overruled. 

Appeal  from  an  order  of  A'Beckefct,  J.,   whereby   it  was 

ered  that  an  order  nisi  for  the  issue  of  a  writ  of  mandamus 

uld  be  made  absolute  with  costs. 

The  facts  suflBciently  appear  for  the  purposes  of  this  report 

n  the  judgment  of  Madden,  C.J.  {infra). 

The   reasons   of  the   learned   Judge  for  making  the   order 

ealed  from  were  as  follow : — 

a'Beckett,  J.  In  this  case  an  application  was  made  to  me 
'6  than  a  year  ago  at  the  instance  of  Henry  Filcock  for  a 
ndamus  commanding  the  municipal  council  of  the  shire 
larong  to  open  a  closed  road.  A  great  number  of  affidavits 
'e  filed  for  and  against  the  application,  and  part  of  them  went 
the  applicant  being  influenced  by  improper  motives  with 
ard  to  the  person  who  would  have  to  take  down  or  put  up 
ces  if  the  road  was  opened.  (His  Honor  referred  to  the 
ions  proceedings  which  had  been  taken  prior  to  the  delivery 
his  judgment  of  12th  March  1902,  and  continued.)  The 
nation  as  to  whether  the  road  was  or  was  not  required  for 
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public  traffic  being  before  the  minister  for  his  deteni 
would  have  made  the  issue  of  a  mandamus  improper, 
sides   were   agreed   that  the   matter  should  stand  o\ 
finality  had  been  obtained  as  to  what  the  Minister  v 
with  the  matter. 

The  part  of  the  Local  Government  Act  1890 
material  for  the  purpose  of  deciding  this  contest  as 
m,andamAi8  is  the  provision  in  sec.  428.  (His  Honor 
The  view  which  I  had  formed  upon  the  facts  I  have  sta 
the  last  occasion  was  that,  if  it  had  been  left  to  me  wit 
consideration  as  to  what  the  Minister  might  or  might 
should  have  felt  bound  to  grant  the  application.  I 
there  was  evidence  to  show  that  it  was  desirable  to 
road  open.  If  it  was  a  mere  question  of  balance  of  cor 
— whether  the  persons  whose  land  the  road  passed  or  tl 
who  would  have  to  open  the  road  and  put  up  new  fenc 
suffer  more  inconvenience — the  balance  would  be  in  i 
the  person  who  objected  to  the  road  being  opened  ;  h\ 
public  interests  I  thought  it  desirable  that  the  road  si 
in  the  straight  course,  and  that  a  substitute  shoulc 
accepted  which  would  'take  in  two  sides  of  a  triangle, 
there  was  a  contest,  and  something  to  be  said  on  botl 
thought  that  the  applicant  for  a  mandamus,  who  was  < 
that  proceeding  to  assert  his  right,  should  get  the  cos 
mandamus ;  and  but  for  the  fact  that  the  question  w 
the  Minister  for  his  determination,  I  should  have  made 
absolute,  with  costs.  Then  the  matter  was  delaj 
various  causes  after  there  had  been  a  publication 
Oovemment  Gazette  of  the  decision  of  the  Mini; 
the  road  was  not  required  for  public  traffic,  and  tl 
before  the  parties  and  before  me,  it  was  assumed  that  tl 
show — and  rightly  so — that  I  ought  not  to  grant  the  im 
in  the  face  of  that  decision.  But  that  still  left  the  qu 
costs  to  be  considered.  Then  the  parties  came  before 
the  matter  was  mentioned.  Something  was  said  ab< 
having  been  an  application  to  revoke  the  Minister's 
but  having  intimated  my  view  that,  the  Minister  havi 
to  this  decision,  I  should  not  grant  the  nwindamus,  ai 
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ik  it  was  a  case  in  which  costA  should  be  given,  it  was 
ere  was  no  objection  to  the  order  taking  the  shape 
ge  of  the  order  nisi  without  costs.  I  regarded  it  as 
hat  the  parties  did  not  consider  necessary  to  argue 
iher  than  an  order  made  by  consent;  but  I  must 
idavit  of  Mr.  Hyett  that  it  was  to  be  regarded  as  a 
ler,  and  I  should  deal  with  it  as  a  consent  order  to 
Then  I  ceased  to  hear  anything  of  the  matter  for 
i  the  order  was  not  drawn  up.  Then  it  was  after- 
jvered  that  at  the  time  this  consent  was  given — at 

was  giving  judgment — a  fact  had  occurred  which 
)letely  have  subverted  the  whole  basis  upon  which 
and  the  parties  were  proceeding ;  that  in  fact  the 
t  Oazette  which  had  been  published  the  day  before 

contained  an  effectual  revocation  of  this  decision 
ister.  If  I  had  known  that,  I  should  have  made  the 
^  with  costs,  because  I  thought  the  applicant  waS 
costs,  although  there  were  those  facts  I  have  referred 
>plication.  He  had  established  his  case,  and  had  been 
dderable  expense  in  doing  so.  Then,  the  order  not 
a  drawn  up,  and  both  sides  becoming  aware  of  what 
ed,  I  have  to  consider  the  present  application, 
itended  that,  the  order  having  been  a  consent  order, 
urisdiction  to  alter  it,  and  that  it  must  stand,  and  I 
'eferred  to  authorities  bearing  upon  that  question ; 
t  consider  that  the  facts  which  occurred  in  those  cases 
ach  for  any  effectual  purpose  the  facts  of  this  case, 
^ould  be  something  extraordinary  if  the  Court  and 
proceeding  on  an  absolutely  erroneous  supposition  as 
,  and  presuming  they  are  one  way,  should  be  bound 
to  an  order  which,  if  made  with  knowledge  of  the 
vould  have  been  improper.  Therefore  I  think  I  have 
lisregard  the  order  which  I  then  made.  I  think  I 
iction  under  the  peculiar  facts  of  this  case.  I  think 
t  jurisdiction  notwithstanding  what  has  occurred; 
ihstanding  that  Mr.  Hyett  in  his  affidavit  states  it 
ler  by  consent,  I  think  I  may  say — "  No.  I  make 
ler.     I  was  under  a  misapprehension;    the   parties 


357 

F.a 

1903 
Rkx 

V. 

Municipal 
Council 

OF  THB 

Shiiue  of 
Mabong. 


Digitized  by  VjOOQIC 


358 


SUPREME  COURT:    VICTORIA. 


[V. 


F.C. 

1903 
Rex 

V. 

Municipal 

Council 

OF  THE 

Shire  op 
MaroKg. 


were  under  a  misapprehension.  The  consent  given  under 
circumstances  is  not  binding,  and  I  have  power  to  make  an 
order,  and  that  order  I  make."  For  the  reasons  I  state,  my 
is  that  the  order  be  made  absolute  with  costs,  except  thi 
parties  abide  their  own  costs  of  the  application  to-day  and 
the  other  occasion  referred  to. 

Order  nisi  for  issue  of  writ  of  maru 
absolute,  with  costs. 

The  grounds  of  appeal  from  this  order  material  to  this 
were  shortly  as  follow  : — 

(1.)  That  the  parties,  having  agreed  in  open  Court  tl^ 
order  nisi  should  be  discharged  without  costs,  and  the  c 
order  having  been  approved  by  the  Court  and  never  1 
been  appealed  against  or  set  aside,  the  learned  Judge  1 
Jurisdiction  to  depart  from  such  consent  order,  and  b 
jurisdiction  to  make  such  order  nisi  absolute  either  w 
without  costs. 

(2.)  That  no  facts  were  shown  justifying  any  departur 
such  consent  order,  or  suggesting  or  proving  any  tri 
mistake,  or  other  reason  why  such  consent  order  should  no 
been  adhered  to  and  enforced. 

Cussen  for  the  municipal  council  of  the  Shire  of  W 
appellant : — The  ignorance  of  the  relator,  when  he  agreed 
consent  order,  of  the  merely  collateral  fact  of  the  Mil 
decision  having  been  given,  did  not  entitle  him  to  ha 
consent  order  altered,  any  more  than  his  ignorance  of  anj 
collateral  fact  would.  There  was  no  mistake  by  either 
about  the  matter ;  but  there  was  a  pure  bargain,  under 
the  shire  council  on  its  part  was  giving  up  somethinj 
stantial  in  foregoing  its  right  to  costs,  while  its  counsel  mo 
was  promising  to  endeavour  to  get  swing  gates  erected. 

(He  was  stopped.) 

Isacxs,  K.C.,  and  Bryant  for  the  relator,  respondent 
relator  asked  for  an  adjournment  on  the  19th  March  to 
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I  of  the  Minister,  but  it  was  refused.  When  he 
rhe  making  of  the  consent  order,  His  Honor  was 
nisapprehension  that  the  Ministers  previous  order 
t,  whereas  it  had  been  revoked,  and  was  as  much 
,  as  if  it  had  never  been  made ;   and,  as  he  was  in 

to  do  in  the  interests  of  justice,  and  in  the  proper 
bis  discretion  in  respect  of  a  matter  still  under  his 
altered  the  consent  order  to  what  he  would  have 
,  all  the  facts  been  before  him.  The  Court  has  the 
diction  to   vary  its  own  order  before  ii>  has   been 

Warnock  v.  Austin  (No.  2)  (a).  "If  consent  has 
)0  an  order  by  mistake,  it  may  be  withdrawn  at  any 

the  judgment  is  passed  and  entered "  :  Annual 
>03),  vol.  ii.,  p.  331  et  seq. ;  Rogers  v.  Horn  (b) ;  In 
ire  Company  (c) ;   In  re  Sajffleld  Jk  Watts,  Ex  parte 

Preston  Banking  Company  v.    William  Allsup  <k 
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^,  C.J.,  referred  to  Porteous  v.  Oddie  (/)  ;   Davis  v. 
Attotmey-General  v.    Tomline  (A) ;    and   Holt  v. 

,tor  was  under  a  misapprehension  in  thinking  that 
jen  no  decision  of  the  Minister  at  all  in  respect  of  his 
to  revoke.  So  also  was  the  defendant.  In  JUallins 
k)  it  was  held  "  that  the  Court  has  jurisdiction  to 
1  order  made  on  an  interlocutory  application  by 
n  it  is  proved  to  have  been  made  under  a  mistake, 
mistake  was  on  one  side  only."  That  principle  is 
3re.  The  Court  has  jurisdiction  to  set  aside  a  consent 
ly  ground  which  would  invalidate  an  agreement 
!  parties ;  and  mistake  is  one  of  such  grounds : 
1  Banking  Company  Limited  v.  Henry  Lister  and 
I  (I).  That  case  shows  that  ignorance  of  a  material 
a  mistake. 


28  V.L,R.  632. 

to) 

[1880]  13  Ch.  D.  861. 

26  VV.R.  432. 

(A) 

[1877]  7  Ch.  D.  388. 

12  Ch.D.  88,  at  pp.  91,  97. 

H) 

[1876]  3  Ch.  D.  177. 

20Q.B.D.  693. 

(it) 

[1879]  11  Ch.  D.  763. 

iCh.  141,  at  pp.  144,  145. 

{I) 

[1885]  2  Ch.  273,  at  pp.  275,  276, 

1  V.L.K  (Eq.)  148. 
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[Hood,  J.  Supposing  a  man  consents  to  a  judgmeni 
belief  that  his  main  witness  is  out  of  the  jurisdicti( 
afterwards  finds  that  he  W€is  and  is  available  as  a  witn 
he  get  the  judgment  set  aside  ?] 

If  the  judgment  has  not  been  passed  and  entered  thi 
can  re-open  the  matter. 

[Cussen — Elsass  v.  Williams  (m)  is  a  direct  authorit] 
contrary.] 

Though  the  application  was  refused  in  that  case,  i 
nothing  in  it  to  show  that  in  no  case  is  there  jurisdictioi 
Court  has  to  be  satisfied  that  the  arrangement  made  1 
the  parties  is  a  just  and  proper  one. 

[Cw88en  referred  to  Harvey  v.  Groyden  Union 
Sanitary  Authoi^ty  (n).] 

Counsel  referred  to  Neale  v,  Gordon  Lennox  (o). 

Madden,  C.J.  In  this  case  two  or  three  very  im 
principles  appear,  although  there  does  not  seem  to  be  ai 
great  difficulty  in  the  substance  of  the  appeal  itself.  Th 
a  public  road — surveyed  and  reserved,  and  duly  proclaii 
the  Shire  of  Marong.  One  Thomas  Connor  enclosed 
the  relator,  Henry  Filcock,  a  ratepayer,  desired  to  have  i 
opened,  and  he  took  proceedings  to  that  end.  An  apf 
had  been  made  to  the  council  of  the  Shire  of  Marong  to 
the  road  not  required  for  public  traffic  under  sec.  4*2? 
Local  Government  Act  1890,  and  the  council  adc 
resolution  that  it  was  not  required  for  public  traffic; 
that  resolution  were  confirmed  by  the  Minister  charged  ^ 
administration  of  the  Act,  then  there  would  have  been 
asceitainment  that  the  road  was  not  required  for  public 
and  consequently  it  might  be  kept  closed.  On  the  sa 
that  the  council  of  Marong  adopted  that  resolution,  the 
caused  an  order  nisi  for  a  mandamus  to  open  t!i 
which  Connor  had  closed  to  be  served  upon  the 
That    order   nisi  subsequently   came    on    for   hearing 


(m)   [18S5]  52  L.T.  39. 
(«)    [1884]  26  Ch.  D.  249. 


(o)  [1902]  A.C.  465,  per  I 
naghten,  at  p.  472, 
Lord  Lindley,  at  p. 
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.,    on  the  12th  March    1902,    and    after    hearing  F.C. 

atisfied  that  the  council   had    bond  fide    arrived 

lution    which  sec  428  of    the    Local    Oovemment 

lUows     it     to     arrive     at       He,     however,     also 

Pact  that,  before  those  who  were  applying  to  the 

.ve  this  road  declared  to  be  not  required  for  public 

id  time  to  go  the  necessary  step  further  and  have 

m  of  the  council  confirmed  by    the   Minister,   the    Madden,  C.J. 

or  a  Tnandamus  had   been  made ;  and  finding  that 

of  a  inandnmwa  might  be  an  unreasonable  inter- 
lie  application  to  the  Minister,  His  Honor  resolved 
stage  he  would  not  decide  the  case,  but  adjourned 

that  the  will  of  the  Minister  as  to  whether 
mfirm  the  resolution  of  the  shire  council  or  not 
ertained.  The  Minister  gave  two  decisions  in  the 
is  first  decision  he  rather  suggested  what  his  decision 
lan  actually  made  it ;  and  on  the  second  occasion 
tiis  decision  in  confirmation  of  the  decision  arrived 
3hire  council.     On  the  26th   November    1902    the  « 

rmal  order  to  that  effect  was  duly  drawn  up.  On 
3  as  they  stood  at  that  time,  if  it  had  been  convenient 
ed  Judge  below  to  have  resumed  his  consideration 
nisi  for  a  viandavfius,  he  would  have  been   bound 

it,  possibly  with  costs ;  certainly  to  discharge  it ; 

the  conditions  which  would  have  entitled  the 
;he  mandamus  were  disposed  of ;  consequently 
si  would  have  to  go. 

id  March  1903  Mr.  Hyett,  the  solicitor  for  the  relator, 
)lication  to  the  Minister  of  Lauds  that  the  Governor 
might  revoke  the  order  which  had  been  made 
>y  the  Shire  Council  and  the  Minister,  declaring 
d  was  not  required  for  public  traflSc.  Presumably 
n   view  of  the  reiterated   suggestion  that   it   was 

public  traffic.  As  a  matter  of  fact,  on  the  10th 
1  the  Governor  in  Council  acquiesced  in  that 
md  did  make  an  Order  in  Council  revoking  the 
ler  of  26th  November  1902.  On  the  18th  March 
:der  in  Council  was  proclaimed  in  the  Oovemment 
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Gazette.  On  19fch  March  1903  A'Beckett,  J.,  resumed  his  s 
to  consider  and  deal  with  the  order  nisi  for  a  mandamiis 
that  date,  although  the  revocation  by  the  Governor  in  C 
had  been  made  on  the  10th  March  and  proclaimed  on  the 
March,  none  of  the  parties  knew  that  that  had  happen 
anything  whatever  about  it.  Mr.  Hyett  knew,  of  course,  t 
had  made  an  application  for  revocation  on  the  2nd  1 
Apparently  he  did  not  pursue  the  matter  closely,  or  he  di 
think  that  it  would  be  so  promptly  dealt  with.  At  any  r 
knew  nothing  more.  The  other  side  did  not  know  anythi 
all  of  the  matter  until  the  19th  March,  when  they  were 
aware  that  Mr.  Hyett  had  made  the  application.  The  he 
as  I  have  said,  was  resumed  on  that  day,  and  while  c 
for  the  relator  was  arguing,  A'Beckett,  J.,  indicated 
as  things  then  stood,  he  was  minded  to  discharge  the  orde 
for  a  mandamus  without  costs.  He  had  not  then  heai 
other  side  on  that  particular  occasion,  having  regard  \ 
Minister's  decision  confirming  the  council's  resolution; 
although  the  decision  suggested  by  the  learned  Judge  wi 
which  would  have  been  in  favour  of  that  side,  because  it 
discharge  the  order  nisi,  still  they  might  well  have  been  i 
show  him  that  he  ought  to  allow  costs.  That  statement  I 
been  made  by  the  learned  Judge,  and  the  other  side 
possessed  then  of  knowledge  which  was  disastrous  to  the  i 
his  whole  case  was  gone.  He  had  scarcely  any  hope  of  % 
anything  from  A'Beckett,  J.,  except  a  release  from  the  pa 
of  costs.  In  these  circumstances  it  was  suggested  by  c< 
who  was  appearing  for  the  shire  council,  to  Mr.  Hyett, 
consent  should  be  had  to  discharge  the  order  nisi  without 
— that  is  practically  to  adopt  the  learned  Judge's  then 
on  the  subject — with  the  recommendation  which  counsel  \ 
took  to  make  to  the  council  that  it  should  substitute  f 
fence  which  was  across  the  road  at  that  time  a  swing 
which  would  afford  access  to  those  who  required  for  any  i 
purpose  to  use  the  road.  Mr.  Hyett  discussed  that  mattei 
counsel,  and  the  result  was  that  they  came  to  an  agrc 
that  the  bargain  referred  to  should  be  struck.  That  being 
the  learned  Judge  was  informed  of  it,  and  His  Honor,  as  1 
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duty  bound,  I  think,  to  do.  acquiesced  at  once,  and 

as  a  judgment  by  consent.  As  a  matter  of  fact  that 
was  not  drawn  up  and  perfected  in  the  usual  way. 
lowing  day — the  20th  March — Mr.  Hyett  ascertained 
t  time  that  the  Order  in  Council  revoking  the  order 
Dvember  1902  had  in  fact  been  made  and  proclaimed 
e  19th  March,  and  on  the  21st  March  he  gave  notice 

to  prevent  the  entering  up  of  His  Honor's  order  Madden,  C.J 
[arch.  That  having  been  done,  a' Beckett,  J.,  heard 
nation  of  which  that  notice  was  the  foundation, 
jne  to  this  conclusion — that  as  in  fact  on  the  19fch 
re  had  been  then  existing  an  Order  in  Council,  which, 
to  him,  would  have  given  him  a  discretion  to  make 

for  a  Toandamus  absolute,  he  had  been  under  a 
Bnsion,  and  that  as  neither  of  the  parties  knew 
about  that  Order  in  Council  on  that  day,  they  had 

their  bargain  as  to  the  consent  order  also  under  a 
Bnsion ;  and  His  Honor  thereupon  made  absolute  the 
for  a  mandamtLS,  with  costs. 
he  present    appeal    is    from    that    order,    and    the 

of  the  appellant  is  this — that  on  the  19th  March 
I  fair  bargain  arrived  at  between  the  parties  who  were 
iibt,  to  some  extent,  at  all  events,  as  to  what  would  be 
in  these  proceedings ;  and  it  is  said  that  that  consent 
lot  be  withdrawn  from  unless  it  can  be  shown  that 
;y  or  both  parties  acted  under  what  the  law  calls  a 
ension   of    their   rights.      A    number   of    authorities 

cited  to  us,  in  which  the  principle  is  clearly  laid 
t,  whatever  may  be  done  in  the  way  of  setting 
Dnsent  judgment,   the   action  to    set   it    aside   must 

before  the  judgment  is  passed  and  entered.  So 
jlear   enough.      The   cases   then   proceed   to   suggest 

judgment  of  that  kind  is  not  passed  and  entered,  • 

J   may   have   authority   to   rehear  it  and   deal   with 

Authorities  have  also  been  cited  to  show  that 
a  right  in  a  party  to  such  a  consent  order  to 
that  consent  in  certain  circumstances ;  but  the  Court 
it,  whatever  the  rights  of  withdrawal  may  be,  there 
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F.C.  must  not  be  an  arbitrary  withdrawal,  and  we  have  therei 

J9Q3  consider  whether  His  Honor  was  right  in  supposing  th 

was    such    a   misapprehension    as    would    give    that  ri^ 
withdraw. 

We  think  that  there  was  no  misapprehension  wh 
The  two  parties  were  in  peril.  Anything  might  happ( 
man  in  litigation,  as  is  fairly  well  known.  Each  pari 
Madden,  G,J,  something  to  say  on  his  own  side— each  had  something  t 
for,  and  the  worst  might  befall  either  of  them  ;  and 
resolved  that,  in  the  circumstances,  the  best  thing  was  th 
order  nisi  should  be  discharged  without  costs,  and  the 
agreed  to  that  course  being  taken.  We  think  that  it  is  r 
apprehension  on  the  part  of  one  of  the  parties  that  he  h 
looked  as  studiously  as  he  might  have  done  into  hi 
rights,  and  has  omitted  to  discover  a  fact  which,  if  discc 
would  have  defeated  his  adversary.  If  there  be  a  fact  ^ 
•  knowledge  of  the  existence  of  which  he  chooses  to  aci 
bargain  which  is  offered  to  him,  we  think  that  that  circuni 
does  not  allow  him  to  say — "  If  I  had  only  taken  care  to 
myself  of  something  which  had  happened  I  would  neve 
consented  to  this.'*  We  think  that  a  withdrawal  in  such  c 
stances  would  be  a  most  improper  withdrawal.  If  after  a 
has  consented  to  a  judgment  he  finds  that  he  would  hav 
better  off  if  he  had  not  consented,  for  all  that  he  will  be  1 
it.  The  misapprehension  which  allows  a  withdrawal  by 
party  from  such  a  consent  ought  to  be  something  in  the  nai 
a  deception  by  the  other  party,  or  a  misapprehension  as  t( 
the  terms  of  the  bargain  were ;  so  that  he  thought  they 
one  thing  when  they  really  meant  another,  and  such  misi 
standing  was  to  his  disadvantage.  The  mere  fact  th 
might  have  been  better  off  if  he  had  known  of  any  pari 
fact  is  no  answer,  and  we  therefore  think  that,  so  far  \ 
parties  to  this  consent  order  are  concerned,  the  relator  h 
right  to  withdraw  from  this  consent. 

Then  it  is  said  that  the  learned  primary  Judge  was  at  1 
to  take  the  matter  up  on  his  own  account ;  that  inasmuch 
was  a  party  to  the  consent  order,  which  possibly  and  pre 
he  would  not  have  assented  to  if  all  the  facts  had  been  b 
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e  was  entitled  to  say — **I  was  deceived,  and,  being 
[  will  have  none  of  it.  I  will  go  back,  and  will  make 
which  I  would  have  made  had  I  then  the  knowledge 
nted  to  me."  We  are  of  opinion  that  this  is  not  the 
Frhich,  on  the  civil  side,  a  Judge  can  take  up. 
hing  to  him  if  the  parties  consent  to  a  bargain 
rns  out  to  be  disadvantageous  to  one  of  them. 
y  make  any  bargain  they  think  fit.  That  is  their 
f  either  party  deceives  the  Judge  by  some  fraudulent 
false  information,  the  Judge  may  say — "  I  have  been 
by  such  trick  or  information.  The  Court  will  not  be 
i  a  matter  of  this  kind.  I  will  go  back,  and  will  not 
party  who  has  committed  a  fraud  on  the  Court  to  have 
of  that  fraud."  In  ccuses  of  that  kind  he  may  do  so  to 
le  Court.  But  wRere  the  parties  themselves  are 
^ith  the  terms  of  the  bargain  when  it  is  made,  and 
3  fraud  on  the  Court,  and  there  is  no  illegality  in  the 
[f,  the  Judge  has  nothing  to  do  with  the  matter  but  to 
>  judgment  agreed  upon.  In  the  present  case  none  of 
litions  present  themselves,  and  we  think  therefore  that 
d  Judge  was  not  called  upon  for  the  protection  of  the 
/he  justice  of  the  proceedings  to  insist  that. the  consent 
ide,  and  the  ordinary  course  of  justice  proceed.  We 
t  where  His  Honor  was  called  upon  to  take  any  such 
where  the  Court  ought  to  constitute  itself  a  re-actor 
ngs  right,  that  he  had  a  right  to  exercise  a  discretion, 
le  could  review  it.  But  we  think  that  that  particular 
,  whatever  its  limits  axe,  does  not  arise  in  this  case, 
^here  a  consent  order  has  been  made,  the  question  as  to 
the  consent  may  lawfully  be  withdrawn  or  not  is  a 
hich  a  court  of  review  has  a  right  to  look  at  to  see 
exercise  of  discretion  is  a  judicial  exercise.  We  think 
dl  these  reasons  the  appeal  should  be  allowed,  with 
le  order  nisi  for  mandamus  will  be  discharged  with 
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)TD,  J.     In  this  case  the  learned  primary  Judge  has 
very  precise  terms  the  reason  why  he  consented  to 
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permit  a  rehearing  after  the  parties  on  the  argument  of 
order  nisi  before  him  had  consented  that  that  order  shoul 
discharged  without  costs.  He  says  this : — "  I  think  it  woul 
something  extraordinary  if  the  Court  and  parties,  proceedir 
an  absolutely  erroneous  supposition  as  to  the  facts,  and  pre 
ing  they  are  one  way,  should  be  bound  to  adhere  to  an  ( 
which,  if  made  with  knowledge  of  the  true  facts,  would 
been  improper.  Therefore  I  think  I  have  power  to  disre 
the  order  which  I  then  made.  I  think  I  have  jurisdiction  u 
the  peculiar  facts  of  this  case.  I  think  I  have  that  jurisdi 
notwithstanding  what  has  occurred  ;  and  notwithstanding 
Mr.  Hyetfe  in  his  affidavit  states  it  was  an  order  by  conse 
think  I  may  say : — '  No,  I  will  make  another  order.  I 
under  a  misapprehension ;  the  parties  were  under  a  misa] 
hension.  The  consent  given  under  those  circumstances  h 
binding,  and  I  have  power  to  make  another  order,  and 
other  order  I. now  make.'  The  rule  with  respect  to  setting  j 
orders  which  have  been  made  by  consent,  or  by  way  of  cou 
mise,  is  very  shortly  laid  down  in  the  head-note  to  the  ca 
Davis  V.  Davis  (p),  which  reads : — "  A  compromise  a^ 
to  by  parties  in  Court,  after  discussion  of  the  case, 
the  concurrence  of  their  legal  advisers,  and  with  the  a 
of  the  Court,  cannot  afterwards  be  varied  on  the 
allegation  that  the  consent  was  given  inadvertently  wit 
evidence  of  mistake  or  misapprehension."  If  that  mistal 
misapprehension  had  existed  under  which  the  learned  J 
evidently  supposed  he  had  been  labouring  I  should  on 
authority  have  agreed  with  him.  But  in  my  opinior 
the  evidence  before  us  it  appears  that  no  mistake  was  i 
by  either  of  the  parties,  and  there  was  no  misapprehei 
at  all.  Neither  of  the  parties  knew  one  thing — nai 
whether  the  application  which  had  been  made  for  revoci 
had  been  granted  or  refused,  or  whether  any  decision 
been  given  about  it  or  not.  They  were  not  under 
belief,  and  had  no  ground  for  believing,  that  it  had 
been  decided  any  more  than  they  had  ground  for  belie 
that  it  heul   been   decided.     They   were   in  ignorance  on 

0>)    13  Oh.  D.  861. 
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ether,  and  as  I  said  during  the  argument,  and  I 
even  more  strongly  now,  it  is  an  absurdity  to 
5  of  that  fact  a  misapprehension.  That  is  not  the 
They  were  both  conscious  that  they  did  not  know 
plication  had  been  entertained  or  decided.  The 
re  himself  appears  to  me  to  have  been  wrong 
latter  was  mentioned  to  him  and  when  he  was 
:ongly  that  he  had  been  mistaken  because  he  had 
I  ere  was  an  application  to  review  the  former  order 
:er  and  he  did  not  know  the  result  of  it.  I  think 
y  in  his  own  mind  in  coming  to  the  conclusion  that 
ly  ground  for  supposing  that  no  order  had  been 
e  were  no  grounds  for  such  a  belief.  There  was  Mr. 
avit  that  the  application  had  been  made  ten  days 
taring,  and  there  was  plenty  of  time  for  one  side  or 
have  ascertained  what  the  result  was  with  reference 
ition.  They  did  not  do  it.  One  side — that  is,  the 
iW  nothing  about  it  until  they  came  into  Court. 
de  had  plenty  of  time  to  find  out  what  the  facts 
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reason  I  concur  in  the  judgment  of  the  Court, 

I  concur. 

Appeal  allowed,  with  costs.     Order  nisi 
for  mandamus  discharged,  with  costs. 

for    relator  :    B,  P.  Rymer  (for   Quick,  Hyett  & 
iigo). 

3  for  the  council:  Wisewould,  Gibbs  Jls  Wisewould 
Kirby  <&  Woodward,  Bendigo). 

H.  I.  C. 
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Min^B  Act  1890  [No.  1120),  m.  28,  29,  33— ifine«  Act  1897  {No.  11 
Residence  area,  regiatratUm  of— Transfer — Complaint  for  can 
registration  of  residence  area — Jurisdiction  of  warden. 

Where  the  assignee  of  an  existing  residence  area  is  registered  as  t 
it,  there  is  no  break  in  the  title,  but  where  a  piece  of  Crown  land,  wl 
its  residential  qualification,  is  again  occupied  as  a  residence  area,  thei 
in  the  title. 

A  complainant  applying  under  sec.  33  of  No.  1120  for  the  cano 
residence  area  may,  at  the  same  time,  apply  to  have  himself  register 
of  such  residence  area,  and  the  warden,  under  sec.  15  of  Act  No.  1514, 
that  he  be  so  registered,  and  such  direction  may  be  given  either  in  t 
cancellation  or  by  any  subsequent  order. 

To  render  such  last-mentioned  direction  effectual,  the  ground  mu 
up  afresh  as  a  residence  area,  and  any  direction  by  the  warden  shou 
conditional  upon  the  complainant  perfecting  his  title  within  a  reasc 
which  the  warden  may  fix.  • 

Semble,  the  lawful  holder  of  two  residence  areas  may  apply  to  th< 
cancel  the  registration  of  a  third  area,  although  he  may  not  h 
registered  for  it  as  a  new  residence  area  after  cancellatioo. 

Special  Case  stated  for  the  opinion  of  the  Snpre 
by  the  warden  at  Bright,  in  the  mining  flistriet  of  Beec 

The  special  case  was  as  follows : — 

"  This  case  was  commenced  by  summons  under  sec. 
Mivea  Act  1890  (No.  1120).  By  the  summons,  t 
plainant,  the  holder  of  a  miner's  right,  sought  i 
cancelling  the  registration  of  a  certain  residence  arei 
ground  that  there  was  no  habitable  dwelling  erected 
and  that  there  had  not  been  a  habitable  dwelling 
erected  for  a  period  of  three  consecutive  months  pri 
date  of  the  summons.  The  complainant  further  soi 
he  be  registered  as  the  holder  of  such  residen 
The  said  summons  came  on  for  hearing  before  me  a 
on  the  27th  November,  1902,  when  Mr.  Fox  appeare< 
complainant  and  the  defendant  appeared  in  person, 
adjourned  hearing  Mr.  Gaunt  appeared  for  defendant 

**  The  following  facts  were  proved  to  my  satisfactioi 

"  1.  That  the  original  registration  of  the  residence 
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20th  April,  1898,  in  the  name  of  one  William  F.  HOLBOYD,  J. 

1903 

a  renewal  re|2^stration  of  the  said  area  took  place 
>  time  by  Beveridge  and  his  transferee,  one  G.  H. 
i  last  of  such  renewals  being  on  8th  October,  1901. 

on  the  7th  October  1902  the  said  Chatfield  trans- 
irea  to  the  defendant,  who  was  the  holder  of  a 
,  and  the  said  transfer  was  registered  at  Bright  on 
r  in  the  name  of  defendant. 

there  was  no  residence  on  the  said  area  when 
ok  over  a  transfer  of  it,  and  that  no  residence  had 

from  January  1902  up  to  the  date  of  the  summons 
iod  of  about  ten  months. 

prior  to  January  ]  902  there  had  been  a  residence 
which  had  been  removed. 

according  to  the  evidence  of  the  mining  registrar 
ily  one  registration  of  residence  area  in  respect  of 
in    dispute.     The    others   were    transfers    and  re- 


complainant  was,  on  the  date  of  the  issue  of  the 
rein  (but  not  on  the  date  of  the  hearing),  the  holder 
3sidence  area  in  the  same  mining  division, 
tearing  arguments,  I  consented  to  state  a  special 
opinion  of  the  Supreme  Court  on  certain  questions 
[  intimated  that,  in  my  opinion,  there  had  only  been 
ion  of  the  residence  area,  namely,  that  of  the  20th 

that  when  defendant  accepted  a  transfer  he  took 
bh  its  existing  defects;  and  that  I  would  find  in 
complainant,  subject  to  direction  on  the  questions 

3stions  of  law  reserved  for  the  Supreme  Court  are 

the  original  registration  of  the  20th  April  1898  the 
ition  of  the  residence  area  ? 

the  registration  of  transfer  of  the  7th  October  1902 
t  a  new  registration  of  the  area  such  as  to  entitle 
•  the  benefit  of  the  four  months  mentioned  in  sec.  33 
120? 

y 
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"  3.  When  defendant  obtained  a  transfer  from  Chatfi( 
7th  October  1902,  did  he  take  the  title  with  its  existing  de 

"  4.  Was  complainant,   by   reason   of   his   holding   a 
residence  area  in  the  same  mining  division  on  the  date 
issue  of  the  summons  herein,  debarred  from  applying  f 
cancellation  of  the  residence  area^ — the  subject  of  this  case 

''  5.  Was  I  right  in  ordering  that  the  registration  < 
residence  area  be  cancelled,  and  that  such  residence  ai 
registered  in  the  name  of  complainant  ? 

"  The  decision  of  the  warden  was  as  follows : — '  I  fir 
there  wcks  a  time  four  months  after  the  registration  of  the 
mentioned  residence  area  when  no  habitable  dwellin 
erected  thereon,  and  that  there  has  not  been  a  habitable 
ing  erected  thereon  for  three  consecutive  months  prior 
date  of  the  complaint  herein,  I  adjudge  €MM5ordingly,  and 
that  the  registration  of  the  said  residence  area  be  cancelle 
that  such  residence  area  be  registered  in  the  name  of  cod 
ant.  I  further  order  that  defendant  be  allowed  one  mont 
this  date  to  remove  any  building  materials,  fencing,  or 
property  belonging  to  him  from  the  said  residence  area.' 

*'  Given  this  15th  day  of  January  1903. 

"JAMES  ROWA 

Paul,  for  the  complainant,  cited  Reid  v.  Ounn  (( 
Vial  V.  AUender  (6). 

Oaunty  for  the  defendant,  cited  Armstrong's  Law  q 

Mining  (2nd  ed.),  p.  79 ;  0' Sullivan  v.  Clarke  (c) ;  MuU 

Walhalla  0.  M.  Co.  (d) ;  Warrioi^  G.  M.  Co.  v.  Cotter  (t 

Weddell  v.  Howse  (/). 

Cv/r  adv.  v 

HOLROYD,  J.  I  am  not  sure  that  I  have  quite  grasj 
facts  as  stated  by  the  warden  in  the  special  case.     I  und( 


(a)  [1887]  13  V.L.R.  723. 

(6)  [1897]  23  V.L.R.  516. 

(c)  A.R.  2nd  December  1868. 

(d)  A.R.  20th  May  1868. 


(e)    [1866]  3  W.W.  and  A'B. 
(/•)    [1882]  8  V.L.R.  (M.)  4 
49,50. 
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Ml  that  a  portion  of  unoccupied  Crown  land  was  duly  HOLROYD, 
}  by  Beveridge,  and  registered  in  his  name  on  the  20th  190a 

$98 ;  that  this  area  was  transferred  by  Beveridge  to 
and  Chatfield  was  registered  as  the  holder  of  it  on  the 
3r  1901 ;  that  it  was  again  transferred  by  Chatfield  to 
iaxit  Dowling,  and  defendant  was  registered  as  the 
t  on  the  7th  October  1902 ;  that  previously  to  January 
e  had  been  a  habitable  dwelling  upon  the  said  area, 
i  removed ;  and  that  from  January  1902  to  the  date  of 
)ns  in  this  suit,  21st  of  November  1902,  there  had  not 
liabitable  dwelling  upon  it.  When  the  warden  speaks 
ristration  I  presume  he  alludes  to  the  registration  of  a 
pant  as  holder  of  an  existing  residence  area,  as  dis- 
[  from  a  new  registration  of  a  portion  of  Crown  land 
been  previously  a  residence  area,  but  has  ceased  to  be 
son  of  its  former  registration  having  been  ciuicelled.   ' 

assignee  of  an  existing  residence  area  is  registered  as 
*  of  it,  there  is  no  break  in  the  title.  When  a  piece  of 
id  which  has,  so  to  speak,  lost  its  residential  qualifica- 
lin  occupied  as  a  residence  area  there  is  a  break.  The 
on  of  the  Mines  Act  1890  shows  clearly  that  the  regis- 

the  area  and  of  the  holder  of  the  area  are  different 
rhat  section  says: — "No  person  shall  be  entitled  to 
ly  land  on  any  goldfield  as  a  residence  area  unless  such 
1  for  the  time  being  be  registered  by  the  mining 
or  other  proper  officer  of  the  mining  district  in  which 

is  situate  and  unless  such  person  shall  be  registered  as 
r  of  such  area  and  the  number  of  the  miner's  right  or 
icence  by  virtue  of  which  he  is  entitled  to  occupy  such 
Iso  registered." 

are  therefore,  as  I  read  the  section,  three  requisites 
ght  to  occupy  :  First,  the  land  must,  at  the  time  when 
;  is  asserted  or  defended,  appear  upon  the  register  as  a 

area  by  an  entry  of  the  proper  officer  to  that 
lecondly,  the  person  claiming  to  be  so  entitled  must 
ipon  the  register  as  the  holder  of  the  area ;  and, 
the   miners   right   or    business   licence   by   virtue   of 

holds  it  must  also  be  registered.    The  33rd  section  of 
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HOLROYD,  J.  the  Act  under  which  this  suit  was  instituted  directs  that, 

1903  any  time  after  four  months  from  the  registration  of  a  resi 

area  it  shall  be  proved  to  the  satisfaction  of  any  wardei 

there  is  no  habitable  dwelling  thereon  erected,  and  that 

has  not  been  a  habitable  dwelling  thereon  erected  for  a  peri 

at  least  three  consecutive  months,  such  warden  shall  mal 

order  that  the  registration  of  such  area  shall  be  cancellec 

such  registration  shall  thereupon  be  cancelled  by  the  ni 

registrar  or  other  proper  oflScer,  and  the  land  so  registered 

on  such   cancellation  cease  to   be  a  residence  area.     The 

months  mentioned  in  the  section  are  to  be  reckoned  froi 

registration  of  the  area,  which  in  the  present  case  would  be 

the  20th  of  April  1898,  on  which  day,  as  stated  in  the  wai 

summpns,  the  area  No.  64  first  appeared  in   the   registi 

residence  areas  at  Bright.     It  having  been  proved  to  the  war 

'  satisfaction  at  the  hearing  of  the  said  summons  on  the  27 

November  last,  when  the  period  of  four  months  had  long 

expired,  that  there  was  then  no  habitable  building  standii 

the  area,  and  had  not  been  any  for  upwards  of  three  consec 

months,  the  registration  of  the  area  had,  according  to  the  ex 

terms  of  the  Act,   become  subject  to  cancellation.     The 

plainant,   Masciorini,   however,  no£    only   sought   to   have 

registration   of   the    parcel    of   Crown   land   then   constiti 

residence  area  ^  No.  64  cancelled,  but  also  to  have  himself  r 

tered  as  holder  of  it,  and  by  virtue  therefore  of  sec.  15  of 

Mines  Act  1897  the  warden  was  empowered  to  direct  thi 

should  be  so  registered.     This  direction  might  be  given  eith 

the  order  of  cancellation  or  by  any  subsequent  order,  bi 

render  it  effectual  the  ground  would  have  to  be  taken  up  ai 

as  a  residence  area  according  to  the  bye-laws.     It  is  difficu 

conceive  what  else  could  be  the  object  or  effect  of  such  a  d 

tion  but  that  of  conferring  upon  and  preserving  to  the  succe 

complainant  in  the  suit  the  first  right  to  occupy  the  va 

ground  as  such  new  area.     The  warden's  order,  on  being  lo( 

with  the  registrar,  would  prevent  any  third  party  from  marl 

out  the  vacant   ground  or  any  part  of  it  effectively  for 

purpose  until  the  successful  complainant  had  had  the  opportu 

of  going  into  possession  of  it  and  perfecting  his  title  by  get 
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ind  registered  as  a  new  residence  area.     In  my  opinion  HOLROYD,  J. 

den  would  of  necessity  be  justified  in  making  his  order  1503 

stration  of  the  complainant  as  holder  conditional  upon 

iplainant's  so  perfecting  his   title  within   a  reasonable 

lich  the  warden  might  himself  fix. 

warden  has  found  that  at  the  date  of  the  issue  of  the 

s  the  complainant  was  the  holder  of  another  residence 

the  same  mining  division — that  is,  in  the  Buckland 
of  the  mining  district  of  Beechworth.  By  sec.  29  of  the 
[ct  1890  any  person  is  permitted  to  hold  under  a  separate 
right  or  business  licence  one  residence  area  besides  that 
b  he  resides,  or  resides  and  carries  on  business,  provided 

two  are  not  situated  within  ten  miles  of  each  other. 
\  to  be  implied  therefore  that  in  this  instance  the  two 
B  areas  were  within  ten  miles  of  each  other.  But, 
h  as  before  the  hearing  of  the  summons,  and  therefore 
ily  before  any  order  could  be  made  upon  it,  the  com- 

had  ceased  to  hold  any  residence  area,  there  was 
in  sec.  29  to  prevent  him  from  becoming  the  registered 
f  a  new  one.  I  should  add,  though  I  need  not  decide 
it,  that  I  can  see  no  reason  at  present  why  the  lawful 
f  two  residence  areas  could  not  apply  to  the  warden  to 
be  registration  of  a  third  area,  although  he  could  not 

take  up  the  site,  or  get  registered  for  it  as  a  new 
3  area,  after  cancellation. 

\  the  foregoing  explanations,  I  answer  the  questions  sub- 
or  the  opinion  of  the  Supreme  Court  as  follows : — 
'as  the  original  registration  of  the  20th  April  1898  the 
istration  of  the  residence  area  ? 
ver:  Yes. 

''as  the  registration  of  transfer  on  the  7th  October  1902 
idant  a  new  registration  of  the  area  such  as  to  entitle 
it  to  the  benefit  of  the  four  months  mentioned  in  sec.  33 
To.  1120  ? 
¥er:  No. 

^hen  defendant  obtained  a  transfer  from  Chatfield  on  the 
3ber  1902  did  he  take  the  title  with  its  existing  defects  ? 
ver:  Yes. 
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4.  Was  complainant,  by  reason  of  his  holding  a 
residence  area  in  the  same  mining  division  on  the  date 
issue  of  the  summons  herein,  debarred  from  applying  i 
cancellation  of  the  residence  area  the  subject  of  this  case  \ 

Answer:  No. 

5.  Was  I  right  in  ordering  the  registration  of  the  re 
area  to  be  cancelled,  and  such  residence  area  be  regist 
the  name  of  complainant  ? 

Answer :  Upon  the  facts  stated  the  warden  would  b 
in  ordering  the  registration  of  the  residence  area  No.  6' 
cancelled,  and  also  in  directing  that  the  complainant  sh< 
registered  as  the  holder  of  a  new  residence  area  cover 
ground  rendered  vacant  by  the  cancellation,  conditional] 
the  complainant's  procuring  the  same  to  be  registered  i 
pursuant  to  the  bye-laws  of  the  district  within  a  rea 
time  to  be  fixed  by  the  warden. 

Solicitor  for  complainant :  M.  0.  Fox. 
Solicitor  for  defendant :  C,  H.  Gaunt. 

w.  I 
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FORBES    V.    BUTLER 

Vendor  and  purchaser — Contract  for  wle  of  land — Tranafer  'of  Land 
{No,  1149) — Production  of  certificate  oj  title  in  vendor's  name. 

Where,  in  a  contract  for  the  sale  of  land  under  the  Transfer  oj  Land 
reference  is  made  to  certificates  of  title  for  the  said  land,  and  the  coo 
Schedule  25  of  the  Act  are  made  applicable  to  the  contract,  the  venc 
fuU  compliance  with  the  terms  of  the  contract  by  producing  the  cert 
title  referred  to  although  they  are  not  in  his  own  name. 

Where  a  vendor  sells  land  under  the  Transjer  oJ  Land  Act  he  in  en 
reasonable  time  within  which  to  produce  a  certificate  of  title  in  his  o 
and  the  purchaser  is  not  entitled  to  rescind  the  contract  by  reason  on 
the  time  of  the  sale  the  certificate  of  title  was  not  in  the  vendor's  own  i 

The  case  of  Stoddart  v.  Woods  ([1889]  15  V.L.R.  457),  in  so  far  as  i 
to  lay  down  the  general  rule  that  a  vendor  is  bound  to  produce  a  cei 
title  in  his  own  name  when  called  upon  to  do  so,  overruled. 

Appeal  from  the  judgment  of  Hodges,  J. 
The  plaintiff,  Donald  William  Forbes,  sued   the  de 
R.  H.  Butler,  claiming  damages  for  breach  of  contract 
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md,   and   alternatively   for  a  rescission   of  the  con- 

articulars  delivered  by  the  plaintiff  stated  that  the 
did  not  produce  any  certificate  of  title  in  his  own 
uant  to  the  contract  or  at  all ;  that  the  defendant,  at 
f  the  contract,  was  not  the  registered  propnetor  of  the 
acted  to  be  sold.  The  defendant  did  not  on  demand 
the  time  required  by  the  contract,  produce  a  certificate 
L  his  name,  and  by  the  contract  it  was  provided — 
ill  in  all  cases  and  respects  be  considered  the  essence 
tract." 

ridence  showed  that  by  a  contract  in  writing  dated 
ch  1903,  Messrs.  C.  J.  and  T.  Ham,  as  agents  for 
larding  Butler,  sold  to  Donald  William  Forbes  certain 
3  contract,  so  far  as  is  material,  was  as  follows  : — 
he  undersigned,  C.  J.  &  T.  Ham,  as  agents  for  B.  H. 
e  vendor,  do  hereby  acknowledge  that  we  have  this 
D  Donald  William  Forbes,  of  Toorak,  all  that  piece  of 
ig  a  frontage  of  61  feet  to  Park-street,  South  Yarra, 
\  of  188  ft.  6  in.  on  the  one  side  and  188  ft.  4^  in.  on 
dde,  be  the  said  mecksurements  all  or  any  a  little  more 
ether  with  the  buildings  and  erections  thereon,  known 
,  as  in  the  occupation  of  Miss  Clark  under  a  monthly 
nd  being  the  land  described  on  certificate  of  title, 
13,  folio  342,606,  and  volume  1881,  folio  376,197,  at 
price  or  sum  of  1300!.,  and  under  and  subject  to  the 
of  sale  hereinafter  mentioned  or  contained. 
I  the  said  Donald  Wm.  Forbes  do  hereby  acknowledge 
ve  this  day  purchased  of  and  from  the  above-named 
5  property  above  described  or  referred  to  at  or  for  the 
um  above  mentioned,  and  under  and  subject  to  the 
of  sale  hereinafter  mentioned  or  contained,  and  I 
)mplete  the  said  purchase  in  accordance  with  the  said 
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;  the  conditions  of  the  contract  were  the  following  :— 
conditions  in  table  A  of  the  Transfer  of  Land  Act 
I  apply  to  this   contract  with  and   subject   to  the 
md  modifications  following. 
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"6.  Time  shall  in  all  cases  and  respects  be  consid 
essence  of  this  contract." 

The  certificates  of  title  mentioned  in  the  contract  we] 
name  of  John  Barker  Blackbourne.  Butler  was,  on  I 
August  1896,  appointed  by  a  deed  of  assignment  trustee 
benefit  of  the  creditors  of  Blackbourne,  but  the  land  in 
was  not  transferred  to  Butler.  At  the  date  of  the  con 
land  was  subject  to  a  mortgage  by  Blackbourne  to  the  I 
Mortgage  Bank  of  Victoria  Limited. 

On  the  24th  March  1903  the  plaintiff's  solicitor  att 
the  Land  Mortgage  Bank  and  heul  produced   to  him 
certificates  mentioned  in  the  contract.     By  letter  of  t 
date  a  demand  was  made  for  the  production  of  certif 
the  vendor  s  own  name.     The  defendant's  solicitor  infoi 
solicitor  for  the  plaintiff  on  the  26th  March  that  he  c 
him  a  transfer  from  the  Land  Mortgage  Bank  under  tl 
of  sale  in  its  mortgage,  and  by  letter  of  the  27th  M 
plaintiff  was  informed  that  title  in  the  name  of  the  d 
would  be  obtained  in  a  few  days  ;  to  this  letter  a  reply 
refusing  to  wait,  and  threatening  to   issue  writ.     Afl 
further  correspondence  the  defendant's  solicitor  waited  ^ 
plaintiff's  solicitor  with  the  certificate  of  title  in  the 
the  defendant,  but  which  was  not  yet  registered,  stating 
was  on  his  way  to  register  it,  but  the  plaintiff*s  solicitoi 
did  not  wish  to  see  it,  and  on  the  7th  of  April  the  y 
issued.     The  title  of  the  defendant  was,  shortly  after 
of  the  writ,  duly  registered. 

After  arguments  the  following  judgment  was  deli^ 
Hodges,  J. : — 


HoDQES,  J.  In  this  case  the  plaintiff  entered  into  a 
on  the  23rd  March  1903,  for  the  purchase  of  certain  1 
he  now  seeks  to  have  that  contract  rescinded,  and 
dajnages  for  breach  of  it.  The  claim  for  rescission  and 
is  based  upon  the  view  that  by  the  contract  the  d 
contracted  that  he  had  a  certificate  of  title  in  his  own  n 
that  he  would,  practically  upon  demand,  produce  a  cert 
title  in  his  own  name,  €uid  the  questions  I  have  to  detei 
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or  not  under  this  contract  the  vendor  has  contracted 
lad  a  certificate  of  title  in  his  own  name,  and  whether 
ificate  of  title  which,  under  the  conditions,  he  undertook 
ce,  is  a  certificate  of  title  in  his  own  name.  A  decision 
)me  years  ago  has  been  referred  to  in  which  I  held  that 
}ificate  of  title  referred  to  in  the  contract  was  a 
e  of  title  in  the  vendor  s  name.     I  am  not  at  present 

to  say  that  that  decision  was  wrong.  I  am  not  as  clear 
»nld  like  to  be  that  it  was  right.     But  on  the  same 

as  at  present  advised,  I  should  follow  that  decision, 
ipon  the  ground  that  I  am  not  satisfied  that  that 
was  wrong. 

this  contract  is  of  a  totally  different  character.  It 
lat  *•'  We  the  undersigned,  C.  J.  &  T.  Ham,  as  agents 
[.  Butler,  the  vendor,  do  hereby  acknowledge  that  we 
)  day  sold  to  Donald  William  Forbes,  of  Toorak,  all  that 
land  having  a  frontage  of  51  feet  to  Park-street,  South 
V  a  depth  of  188  feet  5  inches  on  the  one  side  and  188 
nehes  on  the  other  side,"  and  it  then  goes  on — "and 
3  land  described  on  certificate  of  title,  volume  1713,  folio 
and  volume  1881,  folio  276,197."  Now  there  are  two 
certificates  of  title  referred  to  in  the  contract.  It  is  not 
;hat  they  are  in  the  name  of  the  vendor,  and  if  the 
verba  relata  ineaae  videntur  is  to  apply,  I  must  take  it 
se  certificates  of  title  are  set  out  at  length  in  the 
At  any  rate  the  purchaser  is  told  "those  are  the 
es  of  title,  you  may  see  them  if  you  like."  So,  when  I 
^he  conditions  I  have  to  remember  tha^  in  the  contract 
jertificate  of  title  is  referred  to.  When  in  clause  3  of 
I  Schedule  it  is  said  "  the  certificate  of  title  shall  be 
I,"  that  is  made  one  of  the  conditions  of  the  contract, 
actically   take  the   contract,  which  says  "  This   is  the 

described  in  a  particular  certificate  of  title,"  and  when 
ir  says  "  The  certificate  of  title  shall  be  produced,"  I 
id  it  is  the  certificate  of  title  previously  referred  to  and 
J  other.  There  ought  not  to  be,  and  pi^md  facie  there 
lot  be  at  the  same  time,  two  certificates  of  title  in 
B  for  the  same  property,  and  therefore  the  certificate  of 
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title  referred  to  in  the  conditions  must  be  the  c< 
referred  to  in  the  contract.  That  certificate  of  title 
alleged  to  be,  nor  contracted  to  be,  nor  suggested  t 
certificate  of  title  in  the  name  of  the  vendor.  I  am  t 
clear  that  in  this  case  the  vendor  did  not  contract  1 
certificate  was  in  his  own  name,  and  that  the  certificai 
he  undertook  to  produce  under  clause  3  of  the  25th  I 
was  not  a  certificate  in  his  own  name. 

Certain  other  suggestions  have  been  meule  in  the  c 
the  argument  that  the  vendor  had  not  got  a  title  of  a 
That  is  not  the  allegation  in  the  particulars,  and  I  do  c 
this  is  a  case  in  which  I  should  be  seeking  to  find  som( 
not  alleged  by  the  plaintifi*  at  the  time  proceedinj 
commenced,  which,  if  properly  put  forward,  would  hav 
ground  upon  which  he  might  have  got  his  contract  r 
He  appears  very  suddenly  to  have  repented  of  his  barf 
to  be  keenly  desirous  of  rapidly  getting  out  of  it,  ai 
taking  every  objection  he  could  to  get  out  of  it  A 
opinion  those  objections  are  not  well  founded,  the  plaini 
take  the  consequences.  Those  consequences  are  that  t] 
be  judgment  for  the  defendant,  with  costs. 

From  this  judgment  the  plain tifi^  now  appealed. 


Higgina,  K.G,  (with  him   GaUler)  for  the  appella 
purchaser  is  entitled  to  have  the  full  benefit  of  the  p 
which  the  Transfer  of  Land  Act  was  intended  to  afford  in 
with  land  under   the  Act     The  Act  recognizes  only 
between  a  regi|tered  proprietor  of  land  and  his  purch; 
the  purchaser,  in  order  to  protect  himself,  must  deal 
proprietor  alone.     The  vendor  here  has  contracted  to  p 
title   in   his  own  name,  and  it  is  clear  that  the  cond 
Schedule  25  of  the  Act,  clause  3,  point  to  the  produc 
certificate  of  title  in  the  vendor  s  own  name.     Time  was 
the  essence  of  the  contract,  and   the  purchaser  has 
requisitions  within  14  days  after  the  sale  of  the  land 
vendor  does  not  produce  a  title  in  his  own  name  at  once, 
purchaser  cannot  make  requisitions  until  he  has  so  d( 
the  14  days*  would  elapse,  and  the  purchaser  loses  his 
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sitions.  There  is  no  provision  in  the  Act  for  any 
title.  In  the  case  of  Stoddart  v.  Wood  (a)  it  was 
Hodges,  J.,  that  the  vendor  must  on  application 
)rti£icate  of  title  in  his  own  name,  and  would  break 
;  in  not  so  doing.  Sec  94  shows  that  though  the 
1  its  face  may  be  in  the  name  of  the  original  pro- 
idorsement  of  transfer  upon  it  is  to  give  it  the  effect 
^rtificate,  and  though  the  contract  may  refer  to  the 
bificates  the  purchaser  is  entitled  to  have,  the  vendor 
^  those  certificates  with  t.he  requisite  indorsement  in 
ae.    See  also  sec.  89. 

referred  to  the  following  cases : — Darns  v.  Wekey  (6) ; 
'ash  (c)  ;  Boggart  v.  Scott  (d) ;  Weston  v.  Savage  (e) ; 
James  (J) ;   Brewer  v.  Broadwood  (g) ;  Re  Bryant 
ngham's  Control  (h) ;  Bellamy  v.  Debenham  (i). 

and  Chiest  for  the  respondent  were  not  called  upon. 

D,  J.,  delivered  the  judgment  of  the  Court  [Holroyd, 

and  Hood,  JJ.]  We  think  that  the  judgment  of 
should  be  sustained.  The  argument  of  the  plaintifi^ 
d  i|pon  his  construction  of  the  contract,  according  to 
ef endant,  upon  being  requested  to  produce  a  certificate 
is  own  name  to  the  property  which  was  agreed  to  be 
•und  to  have  produced  it,  and  not  producing  it,  the 
8  entitled  either  to  sue  for  damages  for  breach  of  the 

to  have  the  contract  rescinded.  We  think  the  cer- 
title  which  were  produced  were  the  only  certificates 
ih  the  contract  required  the  vendor  to  produce.   Those 

were  specified  in  the  contract  by  number  and  by 
7ere  the  only  existing  certificates  of  title  to  the  two 
[and  which  unitedly  formed  the  estate  agreed  to  be 

b  sufficient  to  determine  this  case,  and  decide  the 
lismiss  the  appeal.  The  certificates  were  produced 
id  the  plaintiff  did  not  pretend  to  say — in  fact,  he 


15  V.L.R.  457. 
3  V.R.  (E.)  1. 
35  Beav.  167. 
1  Ru88.  k  My.  293. 
10  Oh.  D.  736. 


U)  [1882]  8  V.L.R.  (E.)  188. 

to)  [1883]  22  Gh.  D.  105. 

(A)  [1890]  44  Ch.  D.  218. 

(•)  [18911  1  Ch.,  p.  420. 
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always   adhered   to  the   contrary  view — that   he    was  m 

requisitions    on    title    when    he    demanded     that    certi 

should    be    produced   in    the   vendor's   own   name;    his 

argument   was   directed    to    establish   the   point   that    h< 

not  making  requisitions,  and  I  quite  agree  with  him  aboui 

he  was  not.     He  was  entitled,  from  the  case  cited,  Matth 

James  (k),  to  call  for  the  production  of  the  certificates  ol 

that  is  for  the  certificates  referred  to  in  the  contract, 

the  production  of  title  generally,  which  would  include  < 

cates   in   existence,   and    then   after   that  he   was   entit 

fourteen   days'  time   for  the  purpose   of   making  requis 

Supposing   his   demand    for    the    production   of    a    ceri 

in  the  vendor's  own  name  could  be  treated  as  reasonable 

the  vendor  certainly  would   be  allowed  a   reasonable   ti 

obtain  such  certificate,  or,  in  other  words,  re&sonable  ti 

obtain  a  title  under  the  Transfer  of  Land  Act  in  his  own 

-  The  clause  to  the  effect  that  time  should  be  of  the  essence 

contract,  no  time  being  mentioned  in  the  clause,  can  oj 

interpreted  to  mean  reasonable  time,  and  therefore  the  def< 

should  have  had  reasonable  time.     According  to  the  facts 

case  the  defendant  did  within  a  reasonable  time  actually  p 

a  title  in  his  own  name.     The  case  of  Stoddart  v.  Woods,  i3 

previously  by  Hodges,  J.,  has  been  referred  to,  and  the  pr< 

of  that  judgment,  which  he  himself  has  since  doubted,  ha 

called  in  question.     It  seems  to  lay  down  a  general  prop 

of  law  that  where  land  under  the  Transfer  of  Land  a 

been  sold  the  vendor  is  bound  to  produce  a  title  in  hi 

name.     In  the  particular  case  we  think  the  Judge  was  rig 

we  do  not  agree  with  the  rule  laid  down  in  those  general 

A  man  may  have  a  perfectly  good  title  although  at  *the  n 

he  has  not  a  title  under  the  Act,  but  he  may  be  in  such  a  f 

that  he  can  immediately  get  the  title ;  he  may  be  able  to 

an  immediate  transfer  to  himself,  and  may  also  be  pr 

against  any  other  transfer  being  made  contrary  to  his  ri; 

his  power  to  lodge  a  caveat.     It  would  be  a  dangerous  d 

to  introduce,  just  because  a  man  who  has  the  full  abi 

confer  a  title  on  his  purchaser  does  not  happen,  at  the  n 

U)    8V.L.R.  (E.)188.     . 
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»  have  the  title  in  his  own  name,  that  the  purchaser 
>le  to  turn  round  and  say  that  he  will  rescind  the 
referring  to  the  clause  as  to  the  purchaser  having 
>nd  in  requisitions,  I  wish  to  make  it  clear  that  the 
f  the  certificate  of  title  may  be  called  for  at  once* 
his  particular  case  all  that  the  defendant  could  give 
ly  produced  on  the  day  after  the  date  of  the  sale, 
lly  14  days  were  allowed  for  making  requisitions, 
nil  be  dismissed  with  costs. 

for  appellant :  Crawford  &  Ussher, 

for  respondent :  a' Beckett  Jk  Chomley. 

w.  H.  M. 
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BUCKINGHAM  v,  WEATHERUP. 

laUion  of  Process  Act  1901  {OommonwecUth)  (No.  11),  ss.  3,  4,  11, 
lage  Act  1890  (No.  1166),  s.  42— Desertion  of  UUgitimcUe  child— 
)e —  Writ  of  summons  issued  out  of  a  Court — JudicicU  and  minis- 
'Service  in  another  State — Jurisdiction. 

issued  by  a  justice  of  the  peace  under  sec.  42  of  the  Marriage 
rit  of  summons  within  the  meaning  of  sec.  3  of  the  Commonwealth 
•^cution  oj  Process  Act  1901  (No.  11) ;  but  it  is  not  a  "writ  of 
I  out  of  a  Court,"  and  cannot  therefore  be  served  in  another  State 
that  Act. 

:o  Review. 

iplainant,  Esther  Buckingham,  had  made  a  com- 
ath  to  a  justice  at  Melbourne,  under  sec.  42  of 
jfe  Act  1890  (No.   1166),  that  the  defendant  John 

of  Perth,  Western  Australia,  "did  at  Melbourne 
desert  his  illegitimate  child."  The  justice  thereupon 
lummons  under  the  said  section  to  the  defendant, 
1  him  to  appear  at  the  Court  of  Petty  Sessions  at 
bo  be  dealt  with  according  to  law.     This  summons, 

indorsed  undei'  the  Service  and  Execution  of 
1901  (No.  11),  for  service  in  Western  Australia,  was 
I  the  defendant  in  that  State.  On  the  return  of  the 
he  defendant  did  not  appear  in  person,  but  his 
nounced  that  he  appeared  under  protest  to  object  to 
)i  service    and  to  the  jurisdiction  on  a  number  of 


HOLROYD.  J. 

1903 
Sept.  2,  7,  8. 
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HOLROYD,  J.  grounds  which  are  not  material  to  this  report.     After  a 
of  adjournments  the  justices  announced  that  they  were  i 
with  the  proof  of  service.     Subsequently  the  solicitor 
defendant  announced  that  he  appeared  under  protest,  h 
he  still  relied  on  his  objections  to  the  jurisdiction. 

At  the  hearing  evidence  was  called  on  behalf  of  tl 
plainant,  the  solicitor  for  the  defendant  cross-examini 
witness. 

The  Court  made  an  order  that  the  defendant  should  ] 
per  week  to  the  support  of  the  child,  with  ol.  58.  costi 
order  nisi  to  review  this  decision  was  obtained  on  a  nu 
grounds,  the  only  one  material  to  this  report  being : — 

"  That  the  Court  of  Petty  Sessions  had  no  jurisdiction  t 
the  said  order,  inasmuch  as — (a)  the  complcdnt  herein 
suit  within  the  meaning  of  the  Service  and  Execution  oj 
Act  1901  (No.  11);  (&)  the  summons  herein  is  not  a 
summons  issued  out  of  any  Court,  and  is  not  the  proo 
Court." 

Moule  for  the  complainant  to  show  cause — The  sum 
only  a  mode  of  bringing  a  defendant  before  the  Court.  A 
not  issued  by  the  Court,  it  is  the  process  by  which  a  C 
Petty  Sessions  compels  the  attendance  of  a  defendant, 
that  sense  it  is  the  process  of  the  Court.  As  a  matter  oi 
succeeded  in  its  object,  for  the  defendant  was  representee 
return  of  the  summons,  and  various  objections  were  ta 
his  behalf.  In  any  case  the  objection  was  wai^ 
appearance.  Court  includes  a  Justice  of  the  Peace 
judicially  (sec.  3). 

He  referred  to  Dixon  v.  Wells  (a) ;  Ray  v.  Jm 
Melbourne  (6) ;  Boyle  v.  Soaker  (c);  Fry  v.  Moore  (d) ;  F 
v.  Ryan  {e). 

Mac/arlan  to  move  the  order  absolute — The  powei 
Federal  Parliament  to  legislate  in  regard  to  the  sei 
process  out  of  State  is  defined  by  sec.  51,  sub-sec.  24, 


(a)  [1890]  25  Q.B.D.  249. 
(6)  [1891]  17  V.L.R.  186. 
c)     [1888]  39  Gh.  D.  249. 


id)    [1889]  23  Q.B.D.  395. 
(e)     [1902]  28  V.L.R.  279. 
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alih  Constitution  Act,    It  was  in  pursucuice  of  the  HOLROYD,  J. 

3  given  that  the  Service  and  Eocecution  of  Process 

No.  11)  was  passed.     Whatever  the  word  "Court** 

te  Constitution  Act,  sec.  51   (24),  it  must  mean  the 

le  Service  and  Eocecution  of  Process    Act.      The 

alth  Parliament  has  no  power  to  legislate  for  the 

3f  a  State  of  process  which  is  not  the  process  of  a  Court 

meaning   of  the  Constitution  Act.     Even  looking 

Service  and  Execution  of  Process  Act,  it  defines  a 

iclude  a  Justice  of  the  Peace  acting  judicially.     But 

'  a  summons  is  a  mere  ministerial  act.     It  is  an  act 

f  sessions,  and  in  performing  it  the  Justice  is  not 

jially.     Sec.  42  of  the  Marriage  Act  1890  says  that 

may  issue  his  summons.     It  is  the  summons  of  the 

i  of  the  Court  of  Petty  Sessions. 

Cur,  adv.  vult 

:d,  J.,  delivered  the  following  judgment : — This  was     September  8. 

isi  to  review  an  order  of  a  Court  of  Petty  Sessions 

me   whereby    it    was   ordered   that    the   defendant 

should  pay  lOs.  per  week  by  fortnightly  payments, 

been  held  to  have  deserted  his  illegitimate  child. 

ler  to  review  was  obtained  on  a  number  of  grounds, 

)  of  them  at  least  I  think  it  can  be  sustained.     Most 

drs,  at  any  rate,  I  think  are  insufficient,  but  I  need 

them.     Sec.  42  of  the  JUai^i'iage  Act  1890  provides 

Q  any  father  deserts  his  children  whether  illegitimate 

wedlock  or  leaves  them  without  adequate  means  of 

complaint  thereof  be  made  on  oath  to  any  justice 

by  the  mother  or  any  reputable  person  such  justice 

his   summons   to   such     ....     father   to   show 

he  should  not  support  his     ...     .     children." 

the  Service  and  Eocecution  of  Process  Act  1901  (No 

an  Act  to  provide   for   the   service   and   execution 

b  the  Commonwealth  of  the  civil  and  criminal  process 

Igments  of  the  Courts  of  the  States,  the  term  "  writ 

as "  is  defined  to  include  "  any  writ   or  other  mesne 

which  a  suit  is  commenced  or  of  which  the  object  is 

the  appearance  of  any  person  against  whom  relief  is 
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HOLROYD,  J.  sought  in  a  suit  or  who  is  interested  in  resisting  such 
1903  A  summons  issued  by  a  justice  under  sec.  42  of  the  M 

Act  would,  I  think,  be  included  under  the  definition  ther 
of  a  writ  of  summons.  It  is  quite  clear  in  that  section  t 
expression  "  mesne  process  "  is  not  used  to  signify  wha 
real  or  technical  meaning — namely,  an  intermediate  pi 
something  which  is  executed  after  the  suit  has  been  com 
or  after  the  proceedings  have  been  commenced  ;  but  it 
apparently  to  denote  any  process  the  object  of  whici 
require  the  appearance  of  any  person  agaiast  whom  i 
required,  or  which  is  resorted  to  afterwards.  And  as  t 
''suit,"  which  is  defined  in  the  same  section,  is  in  my 
sufficiently  wide  to  cover  any  original  proceeding  1 
parties,  and  when  a  father  is  brought  before  justices  ui 
42  of  the  Marriage  Act  1890  for  desertion  of  his  illej 
child,  the  parties  are  the  child  on  the  one  hand  and  th( 
on  the  other,  that  is  an  original  proceeding  between 
But  when  we  come  to  the  service  of  writs  of  summon 
provides  that  "  a  writ  of  summons  issued  out  of  any  ( 
record  of  a  State  or  part  of  the  Commonwealth  may  hi 
on  the  defendant  in  any  other  State  or  part  of  the  C 
wealth."' 

This  summons,  assuming  the  service  to  have  been  va 
served  in  Western  Australia.  It  was  issued  in  Victori 
question  then  arises  whether  it  can  be  said  to  have  beei 
out  of  any  Court  of  record.  I  think  it  was  not  issued 
any  Court  at  all.  The  expression  used  in  sec. 
the  Marriage  Act  is  ''  such  justice  may  issue  his  summon 
means  of  that  summons  the  parties  are  brought  before 
of  Petty  Sessions,  but  the  summons  does  not  issue  out 
Court,  and  the  justice  is  performing  a  simple  minister! 
For  that  reason,  I  think  that  one  at  least  of  the  groi 
which  the  order  nid  was  obtained  should  be  upheld.  Tl 
of  the  justices  will  be  set  aside  with  costs,  and  this  or< 

will  be  made  absolute  with  costs. 

Ordei'  abso 
Solicitor  for  the  complainant :  Lyle. 
Solicitors  for  the  defendant :  Rigby  dk  Fielding, 
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[IN    CHAMBERS.] 
ir  and  Another  v.  UNION  BANK  and  Others. 

ion — Writ  of  ji.  /*a.,  ((vna  oj — Joint  creditors  under  order  of 
:  debtors  under  order  of  Court — Order  for  iaaue  of  writ  of  fi,  fa. 
vreditw  against  one  joint  debter— Irregularity— Application  to  set 

i  Jada^  should  accord  in  all  respects  with  the  judgment  or  order 

je. 

re,  that  where  an  order  for  the  payment  of  costs  had  been  made 

o  defendants  jointly  against  two  plaintiffs  jointly,   an  order 

of  such  defendants  for  the  issue  of  a  writ  of  fieri  facias  against 

tifis  was  irregular,  and  should  be  set  aside. 


HOOD,  J. 

1903 
October  13,  14. 


was  commenced  in  1890  by  Thomas  Crowley  and 
patrick  against  the  Union  Bank  of  Australia  and 
cVitty  and  Joseph  Foster  and  others.  The  action 
nued  in  1892.  In  the  course  of  .the  action  two 
its  against  the  plaintiffs  were  made  in  favour  of  the 
[cVitty  and  Foster  jointly. 

September  1903  the  amount  due  under  these  orders, 
;  at  61.  per  cent,  per  annum,  was  394/.  On  that 
indant  McVitty  obtained  from  Holroyd,  J.,  an  ex 
under  Order  XLIL,  r.  23,  "  that  the  said  Alexander 
,t  liberty  to  issue  a  writ  of  fieri  facias  in  this  action 
abovenamed  plaintiff,  Thomas  Crowley."  The 
jupport  of  the  ex  parte  application  stated  that  the 
Ts  for  payment  were  in  favour  of  McVitty  and 
that  the  plaintiff  Fitzpatrick  was  dead.  The  con- 
graph  was  as  follows  : — "  I  desire  to  issue  a  writ  of 
action  directed  to  the  Sheriflf  to  levy  the  said  sums 
J  of  the  real  and  personal  estate  of  the  said  Thomais 

now  applied  on  summons  to  set  aside  the  order  of 
ber  1903,  on  grounds  that  sufficiently  appear  from 
bs  and  judgment. 

r  Crowley  in  support — The  application  for  leave  to 
ion  should  have  been  upon   summons  and  not  ex 
Z 
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parte :  Hammon  v.  Kampfhenteel  (a),  Foster  should  have 
party  to  the  application,  as  payment  to  McVitty  would 
discharge  as  against  Foster,  both  of  the  co-creditors  beii 
sumed  in  equity  to  be  entitled  in  severalty :  En/^yclopc 
English  Law,  vol.  i.,  p.  70 ;  Steeds  v.  Steeds  (b) ;  Bell  v.  R 
Accord  and  satisfaction  is  not  a  good  plea  when  a  claim  i 
The  representative  of  Fitzpatrick  should  have  been  joinec 
proceedings  by  an  ex  parte  application  under  Order  XV 
or  an  order  should  have  been  sought  under  Order  X\n 
dispensing  with  a  representative  if  there  is  none.  The 
A.  fa.  should  strictly  pursue  and  be  warranted  by  the  ju 
or  order:  Chitty's  Archbold's  Practice  (14th  ed.),  p.  796. 
setting  aside  ex  parte  orders,  see  McNamara  v.  Cameron 

Mitchell  for  McVitty  contra — The  fact  that  the  ore 
obtained  ex  parte  does  not  render  it  an  order  obtained  ' 
jurisdiction,  and  therefore  it  is  good  as  to  that  ground, 
is  no  authority  for  saying  that  a  writ  of  fi.  )a,  cannot 
favour  of  one  of  two  parties.  Foster  has  (as  appears  by  Ci 
affidavit)  not  been  heard  of  for  years,  and  it  cannot  b 
that  inability  to  find  him  should  bar  McVitty's  rem< 
execution.  He  should  be  entitled  to  execution  for  h 
amount  at  all  events.  The  writ  of  Ji.fa.  was  properly  is 
against  Crowley  only,  without  special  leave  of  the  Coui 
first  obtained.  This  was  expressly  decided  in  Land 
Company  of  Ireland  v.  Lord  Fei^ioy  (e).  Order  XLII. 
justifies  our  order.  McVitty  could  be  put  upon  term 
giving  security. 


Davis  in  reply. 


Cur.  adi\  i 


Hood,  J.     This  action  was  brought  by  two  plaintiffs 
several  defendants,  and  during  the  course  of  the  action  a 
was  obtained  by  two  of  the  defendants,  McVitty  and 
that  the  two  plaintiffs   should   pay  to   them  certain   s 


(a) 

[1895]  21  V.L.R.  202. 

(d)     [1890]  16  V.L.R.  108. 

(6) 

[1889]  22  Q.B.D.  537. 

{€)     [1870]  L.R.  5Ch.  App 

(c) 

[1900]  26  V.L.R.  511,  per  Hol- 
royd,  J.,  at  p.  526, 
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costs.  Many  years  elapsed  and  the  money  was  not 
SIcVitty  applied  ex  parte  to  Holroyd,  J.,  under  Order 
23,  for  leave  to  issue  execution  after  a  lapse  of  six 
lat  order  was  obtained  ex  parte,  and  directed  that 
5  at  liberty  to  issue  a  writ  of  fieri  facias  in  the  action 
Jaintiff,  Thomas  Crowley. 

intiff  Crowley  has  now  taken  out  this  summons  to 
order  set  aside,  and  by  the  consent  of  Holroyd,  J., 
)efore  me  for  decision,  and  I  think  that  it  should 
le.  As  a  rule,  the  writ  of  fieri  facias  must  accord 
judgment  in  all  respects.  If  it  does  not  accord, 
n  for  its  not  doing  so  must  be  shown.  The  decisions 
clear  on  this  point,  not  only  those  cited  by  Mr.  Davis, 
lose  mentioned  in  the  notes  in  Chitty*8  Archbold's 
4th  ed.),  p.  796,  and  in  DanieWs  Chancery  Practice 
pp.  659,  660.  In  this  case  there  was  a  judgment  or 
70  persons  against  other  two  persons,  and  the  writ  of 
I,  founded  upon  that  is  by  one  of  those  claimants 
of  the  persons  liable.  I  think  that  is  clearly  wrong, 
he  order  should  be  set  aside.  The  plaintiff  under- 
ring  no  action,  I  set  aside  the  order,  with  costs. 


HOOD,  J. 

1903 
Crowley 

V. 

Union  Bask. 


'i^Mi 


Order  set  aside, 

rs  for  Crowley  :  Pavey,  Wilson  &  Cohen, 

rs  for  McVitty :    Phillips  &  Clarice  (for  Pearson  d' 

larat). 

H.  I.  c. 


MOORE  V.  NELSON. 


F.C. 


id   1890  {No.    1103),   88.   208,   209— Contract  Jor  sale  oj  land—  1^03 

iuthority  oJ  agent — Parol  evidence— Conditions  oJ  sale.  September  *> 

'incipal  gives  authority  in  writing  to  an  agent  in  general  terms  to 
knd  at  a  fixed  price  he  will  not  be  bound  by  any  contract  of  sale 
agent  unless  it  be  a  reasonable  and  proper  contract  having  regard 
of  the  property,  the  circumstances  of  the  case,  the  practice  of  the 
he  views  of  the  principal  where  they  are  known  to  the  agent. 
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A.  bought  certain  land  from  B.,  the  agent  of  the  vendor,  and  imnii 
afterwards  signed  an  authority  to  B.  to  sell  part  of  the  land  at  7^  per  ac 
on  the  same  day  signed  a  contract  for  the  sale  of  this  part  to  C.  On< 
conditions  of  this  contract  embodied  Table  A  of  the  Transfer  oj  Land  A^ 
and  fixed  the  time  for  completion  at  one  month.  All  parties  had  not 
A.  had  only  bought  that  day  under  similar  conditions. 

Held,  that  this  was  not  under  the  circumstances  a  reasonable  contn 
therefore  not  one  which  the  agent  was  authorized  to  make. 


*!tif! 


!»      ^ 


Appeal  from  County  Court. 

This  was  an  appeal  from  the  County  Court  in  its  eqi 
jurisdiction.  The  plaint  was  as  follows :  —  "  The  plaint; 
inands  the  specific  performance  by  you  of  a  contract  of  sale 
31st  January  1903  to  him  of  certain  freehold  land,  being,  c 
in  the  alternative  damages  for  breach  of  the  said  contract, 

At  the  trial  it  appeared  that  on  31st  January   190 

defendant,  Mary  Nelson,  had  purchased  a  property  incl 

among  other  pieces  of  land  a  piece  of  about  20  acres,  the  si 

of  this  action.     This  purchase  was  made  under  a  contra( 

conditions   of   which  were,  with  the  exceptions  below  s 

practically  the  same  as  the  conditions  of  the  contract 

referred  to.     The  property  was  bought  from  and  through  '. 

and  McColough  and  Alf.  E.  Wallis  and  Co.,  as  auctioneers 

agents  for  the  vendor.      Immediately  after  the  purchase 

defendant  signed  and  handed  to  A.  McColough  the  folk 

authority : — 

'*  31st  Januai 

"  To  Messrs.  Howe  and  McColough  and  Alf.  E.  Wallis  am 
Auctioneers,  Bendigo. 

"I  hereby  authorize  you  to  accept  the  sum  of  71.  per  ac 
20  acres,  being,  etc.,  with  the  right  to  remove  the  sale  yardj 
erected  thereon,  leaving  boundary  fences  intact. 

"  (Signed)     M.  NELSON 

A  few  minutes  afterwards  the  agents  sold  the  20  acres  t 
plaintiff,  George  Moore. 

Amongst  the  conditions  of  sale,  which  were  contained 
printed  form,  were  the  following: — 

**  (1.)  The  conditions  in  Table  A  of  the  Transfer  of  Lam 
1890   shall  apply  to   this  contract  save  and    except  in  si 
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y  are  hereby  modified  or  are  inconsistent  with  the 
ng  conditions : — 

.)  Immediately  after  sale  the  purchaser  shall  .... 
deposit  of  25  per  cent,  of  the  purchase-money  and  shall 
5  balance  within  one  month  from  date  of  sale. 
.)  Upon  payment  of  the  whole  of  the  purchase  money 
idor  will  execute  a  proper  transfer  of  the  property  to  the 
^r,  such  transfer  to  be  prepared  by  and  at  the  expense 
purchaser.'* 

I  following  words  of  the  printed  form  were  allowed  to 
n  the  contract  of  sale  to  the  defendant,  but  were  crossed 
jhe  contract  of  sale  by  her  agent  to  the  plaintiff,  viz. : — 
the  purchaser  shall  also  pay  the  vendor's  costs  of  and 
tal  to  the  production  of  the  title  and  the  perusing  and 
Ing  and  copying,  examining,  and  obtaining  the  execution 
laid  transfer." 

2.)  This  sale  is  made  subject  to  cheque  lodged  on  sale  of 
ing  paid  on  presentation." 

dition  12  was  not  contained  in  the  contract  of  sale  to  the 
mt. 

material  part  of  the  contract  was  as  follows : — 
,  the  undersigned  Howe  &  McColough  and  Alf.  E.  Wallis 
(auctioneers  in  conjunction),  as  agents  for  and  on  behalf 
vendor,  Miss  Mary  Nelson,  do  hereby  acknowledge  that 
e  this  day  sold  to  William  Wallace  the  property  comprised 
ibove  particulars,  subject  to  the  foregoing  conditions,  for 
3e  of  7/.  per  acre.  And  I  the  said  William  Wallace  do 
rledge  that  I  have  purchased  the  said  property  sold  to  me 
ssaid  for  the  sum  above  stated,  and  I  agree  to  fulfil  the 
ng  conditions  of  sale. 

(Signed)    HOW^E  &  McCOLOUGH, 

ALF.  E.  WALLIS  &  CO., 

Auctioneers  and  Agents  for  Vendors. 
WILLIAM  WALLACE,  Purchaser, 

As  Agent  for  George  Moore. 

2nd  February,  in  answer  to  an  inquiry,  the  defendant 
^rbally  informed  by  the  agents  that  the  land  had  been 


F.C. 
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F.C.  sold  a  few  minutes  after  she  left  the  office.     She  stated  tl 

]^  had  sold  to  her  brother,  and  was  informed  that  it  was  t 

- —  She  then  gave  the  following  notice  in  writing : — 

Moore  ^  ^  p» 

V, 

Nxi^N.  2nd  Febru 

To  Messrs.  A.   E.    Wallis   &.  Co.   and  to  Messrs.   H 
j  McColough,  Auctioneers. 

I  Take  notice  that  I,  the  undersigned   Mary  Nelson, 

11  withdraw  from  sale  the  20  acres  of  land,  permission  to  sel 

land  you  obtained  from  me  on  31st  January     .... 

hereby  revoke  such  permission,  and  request  you  not  to  ] 

further  with  any  negotiations  for  a  sale  that   you  ma; 

entered  into  on  ray  behalf  or  otherwise. 

(Signed)     M.  NELSi 

The  defendant  on  being  applied  to  to  produce  title  an( 
out  the  contract  refused  to  do  so,  whereupon  the  p 
brought  this  action. 

The  County  Court  Judge  gave  judgment  in  favour 
plaintiff  for  oOl.  damages,  with  costs.  From  this  decisi 
defendant  appealed. 

Bryant  for  the  appellant — (a)  There  is  no  evide 
damage.  (6)  The  contract  does  not  satisfy  the  Stat 
Frauds.  The  name  of  the  purchaser  is  given  as  Walla 
Moore,  the  plaintiff's  name.  The  name  of  the  purchase 
not  appear  at  all  in  the  contract,  (c)  The  contract  a 
made  is  not  the  contract  which  the  agent  was  author 
make :   Vide  sec.  209  of  the  Instilments  Act  1890. 

He  referred  to  Bain  v.  Fothergill  (a) ;  Engell  v.  Fit 
Chadburn  v.  Moore  (c);  Rosenbaum  v.  Bellson  (d) ;  K 
Ommwood  {e) ;  Hunter  v.  Danieli  ( f) ;  Forbes  v.  Buti 
Prior  V.  Moore  (Ji) ;  Hamer  v.  Sharp  (i) ;  DonaUi 
Noble  Qc). 


\ 


(a) 

[1874]  7  H.L.  158. 

{J)  [1845]  4  Hare  420. 

{h) 

[1869]  L.R.  4  Q.B.  659. 

(y)     [1903]  25A.L.T.  26. 

(c) 

[1893]  67  L.T.  2/>7, 

(/*)     [1887]  3  Titn«L.R.62- 

(d) 

[1900]  2  Ch.  2G7. 

(/)      [1874]  L.R.  19  Eq.  108. 

(«) 

[1891]  17  V.L.R.  253. 

(k)    [1888]  14  V.L.R.  1021. 
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K,C,  (with  him  Levinaon) — As  to  the  purchaser  not 

not  being  named,  it  is  sufficient  if  his  agent  signs  or 

Parol   evidence   is   admissible   to    show    the    real 

LeaJce   (4th   ed.),    p.    188 ;    Higgins   v.   Senior  {I). 

authority  of  the  31st  January,  if  there  be  any 
rO  its  being  an  authority  to  sell,  the  notice  to  the 
2nd  February  makes  it  quite  clear.  As  to  whether 
reasonable  exercise  of  the  authority,  vide  Donaldaon 
ipra)  and  Rosenbaum's  Case  (supra). 
)  referred  to  Commons  v.  Scott  (m) ;  King  v.  Orim- 

Engell  v.  Fitch  (o) ;    Oodivin  v.  Francis  (p)  ;    Day 
n  (q). 

in  reply — The  conditions  are  not  reasonable 
and  unless  express  authority  is  given  to  insert  them, 
thority  will  be  implied.  By  "  reasonable  "  is  meant 
having  regard  to  the  circumstances  of  the  particular 

Cur,  adv.  vult 

r.,  read  the  following  judgment: — By  sec.  209  of  the 
ts  Act  no  action  shall  be  brought  upon  any  contract 
of  land  if  the  agreement  on  which  such  action  shall 
be  signed  by  any  other  person  thcui  the  party  to  be 
mless  such  person  so  signing  be  thereunto  lawfully 
in  writing  signed  by  the  party  to  be  so  charged." 
lere  a  contract  is  signed  by  an  agent,  the  person 
lat  contract  must  prove  that  the  agent  was  authorized 
X)  make  the  particular  agreement  sued  upon.  In  the 
e,  therefore,  the  plaintiff  must  establish  that  the 
hority  given  by  the  defendant  justifies  the  contract 
tually  signed,  and  I  assume,  for  this  purpose,  that  the 
ave  the  agents  power  to  sell  the  land  and  to  sign 
*act.  The  question  then  is  whether  or  not  the 
question  "  is  a  reasonable  and  proper  contract,  having 
e  nature  of  the  property" — Rosenbaumv.  BeUson  (r) — 

8  M.  &  W.  (p)  [1875]  L.R.  5  C.P.  295. 

L.R.  20  Eq.  11.                       {q)  [1899)  2  Ch.  320. 

i.R.  253.  (r)  [1900]  2  Ch.,  at  p.  271. 
Q.B.  659. 


391 
F.C. 

1903 
Moore 

V. 

Nelson. 


Digitized  by  VjOOQ ICl 


MOOKE 

V. 

Nelson. 


392  SUPREME  COURT:    VICTORIA.  [ 

F.C.         and   "having   regard    not    only   to    the  circumstances 
J^  particular  case,  but  also  to  the  practice  of  the  market " — J 

son  V.  Noble  (s) — and  one  of  the  circumstances  to  be  coi 
"  would   be   the   views   of    the   principal,"   if    known 
agent  (t), 

^^^*  ^'  Taking  those  tests  as  a  guide,  in  my  opinion  the  de 

is  not  bound  by  this  contract.  There  is  but  little  eviden 
the  practice  of  the  market.  The  only  statement  is  thai 
auctioneer,  who  said  in  re-examination,  "  I  consid 
conditions  of  sale  fair  and  reasonable/'  He  was  not 
examined  on  this  point,  and  I  leave  it  there  for  what  it 
worth.  But  looking  at  the  nature  of  the  proper 
circumstances  of  the  case,  and  the  views  of  the  prini 
known  not  only  to  the  agents  but  also  to  the  other  si 
contract  seems  to  me  manifestly  unfair.  The  defends 
only  purchased  the  land  herself  on  the  very  day  tl 
contract  was  made,  and  the  same  agents  acted  i 
transactions.  The  contract,  by  clause  12,  shows  that  t 
known  to  all  parties.  She  had  therefore  only  an  ei 
interest,  and  the  agents  knew  by  the  first  contract  that  t 
when  she  would  get  the  legal  estate  was  altogether  ue 
Yet  in  face  of  this,  the  contract  embodies  Table  A 
Transfer  of  Land  Act,  and  fixes  the  time  for  completion 
month.  The  effect  is  that  the  defendant  would  have  to 
a  certificate  of  title,  and,  on  acceptance,  give  possession 
fourteen  days,  and  sign  a  transfer  on  payment  at  the  ei 
month — matters  which  all  concerned  must  have  known  s\ 
not  reasonably  do.  In  addition,  by  the  alteration  of  cone 
the  defendant  would  have  to  pay  a  lot  of  costs  which  ot 
would  fall  on  the  purchaser,  and  which  she  also  had 
under  the  first  contract,  so  that  her  agents  made  her  pc 
costs  both  when  she  was  purchaser  and  when  she  was 
Moreover,  according  to  the  evidence  of  Wallis  himself,  cc 
12  was  only  put  in  to  protect  the  agents,  which  is  peci 
say  the  least  of  it,  and  I  cannot  think  such  a  contract  i 
which  the  agents  were  authorized  to  make. 

I  need  not  touch  the  other  points  raised,  but  it  seem 
«)     14  V.L.R.,  at  p.  1036.  (I)    lb.,  at  p.  1037. 
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there  was  no  evidence  of  damage.  The  plaintiff  had 
bhe  market  value  of  the  land  at  the  time  when 
refused  to  complete,  or  at  the  time  when  she  ought  to 
leted.  The  only  evidence  is  by  the  plaintiff,  who  said, 
*  to  the  land,  "  It  is  worth  101.  an  acre  to  me."  He  was 
pert.  He  had  just  bought  the  land  for  71.  from 
i  agents,  whose  duty  it  was  to  obtain  the  highest 
ce.  To  conclude,  therefore,  that  10/.  was  the  market 
say  either  that  the  land  had  risen  enormously  in 
le  course  of  a  few  days,  or  that  these  agents  grossly 
bheir  duty,  and  there  is  not  a  tittle  of  evidence  to 
er  assumption.     It  was  urged  that  the  Judge  was  at 

I  jury,  to  infer  that  the  plaintiffs  words  meant  that 

II  the  land  for  lOL  Even  if  such  an  inference  could 
5  drawn,  the  Judge  did  not  come  to  that  conclusion. 

On  the  question  of'  damages  the  evidence  is  all  one 
ntiff  stated  that  the  land  was  to  him  worth  101.  per 

I  was  the  price  he  authorized  Mr.  Wallace  to  give  for 
*hows  that  the  101.  was  the  value  the  plaintiff  placed 
nd  as  a  purchaser  and  not  as  a  seller,  and  that  it  had 

II  value  to  him  in  his  business  as  a  farmer. 

bher  Holroyd  agrees  with  me,  and  the  appeal  will  be 
th  costs,  and  judgment  entered  for  the  defendant  with 


F.C. 
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Hood^  J. 


STT,  J.  I  agree  generally  with  the  views  of  my 
od  as  to  the  contract  being  in  excess  of  the  authority 

The  agent  knew  that  his  principal  could  not  safely 
;he  ordinary  conditions  of  sale  as  to  the  production  of 
of  title  and  transfer,  as  she  had  herself  only  just 
berms  which  would  not  enable  her  to  produce  title  or 
immediately. 

Id  not  have  performed  her  contract  with  the  plaintiff 
staining  concessions  from  the  vendor  to  her.  The 
From  her  was  in  a  position  in  which  he  could  have 

the  contract  unless  she  complied  with  conditions 
might  have  been  unable  to  perform.  The  judgment 
•ed  notices  the  striking  out  of  the  condition  throwing 
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upon  th^  purchaser  the  cost  of  the  vendor's  producing  t 
of  approving,  copying,  and  obtaining  execution  of  the 
which  was  allowed   to   stand   as  against  the  defendan 
contract  with  her  vendor. 

This  striking  out  may  be  significant,  but  I  cannoi 
observations  on  this  subject  pass  without  expressing  m^ 
that  the  condition  struck  out  is  most  objectionable,  an 
which  no  purchaser  under  ordinary  circumstance 
reasonably  be  asked  to  assent.  As  affecting  the  costs 
have  also  to  observe  that  on  the  facts  it  appears  to  me 
defendants  reason  for  refusing  to  carry  out  the  cont 
simply  that  she  had  changed  her  mind,  and  this  led  her 
to  assert  that  she  had  sold  to  her  brother.  She  de 
authority  of  her  agent  to  enter  into  any  contract  on  h( 
and  took  various  other  objections  not  sustained.  The  ( 
which  prevailed  was  her  lawyer's,  not  her  own.  F 
reasons  I  would  have  left  her  to  bear  her  own  costs  bek 

Appeal  alii 

Solicitors  for  the  appellant :  Cohen,  Kirby  &  Woodu 
Solicitors  for  the  respondent :  Quick,  Hyett  <k  Ryme 


HOOD,  J. 

i9a3 

Oefoher  U,  21. 
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ROCHE  V.  LA  VIS. 

Health  Act  1890  {No.  1098),  ss.  43,  61,  ll—AduUeration^Purchase  for 
Purchase  of  tliree  bottlen  of  the  aame  article — Admixture  and  tmbc 
three  parts^**  Any  article  ^'—Compliance  with  statutory  provision*. 

The  informant  purchased  in  the  defendant's  factory  three  bottles  oi 
vinegar  manufactured  by  the  defendant,  intimating  his  intention  of 


l^f^lfyjZ  n4)  (fY  vinegar  analyzed.  He  opened  the  bottles,  mixed  their  contents,  anc 
the  mixture  into  three  bottles,  each  of  which  was  marked  and  seale 
was  delivered  to  the  vendor,  one  to  an  analyst,  while  the  third  was  r 
the  Informant. 

Held,  that  there  was  but  one  purchase  of  a  quantity  of  one  article  o 
that  sec.  61  (a)  of  the  Health  Act  1890  had  been  complied  with. 

Mason  v.  Cowdary  ([1900]  2  Q.B.  419)  and  FecUt  v.   Walsh  ([1891]  i 
discussed  and  distinguished. 

Order  to  Review. 

The  defendant,  John  Lavis,  was  charged  on  the  inf( 
of  Police  Inspector  Roche  that  he  *'  did  sell,  to  the  pre 
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jer,  the  said  informant,  an  article  of  food,  to  wit,      HQOD,  J. 
inegar,  which  was  not  of  the  nature,  substance,  and  1903 

iich  article  demanded."  r^ik 

bs  and  the  grounds  of  the  order  nisi  sufficientlj^ 
[  the  judgment  of  Hood,  J.  (infra), 

or  the  informant  to  move  the  order  absolute. 

I  for  the  defendant  to  show  cause,  in  addition  to  the 
ed  to  below,  cited  Barnes  v.  Ghipp  (b)  ;  Parsons  v. 
n  Dairy  Go.  (c) ;  and  Ford  v.  Urquhart  (No.  2)  (d). 

referred  to  Buckler  v.  Wilson  (e) ;  Bell  <b  Scrivenor 
of  Food  and  Drugs  Act  (3rd  ed.),  52  ;  and  the  Health 
ics.  65,  67,  68. 

Cur.  adv.  vult 


,,  read  the  following  judgment : — On  the  8th  of  May 
formant  called  at  the  defendant's  cordial  factory  and 
ree  bottles  of  raspberry  vinegar,  which  were  sold  to 
He  then  opened  the  bottles,  and  decanted  them  into 
3r  bottle.  Having  thus  mixed  the  contents  of  the 
i,  he  re-divided  them  into  three  parts,  with  the  inten- 
plying  with  sec.  61  of  the  Health  Act  1890.  Upon 
was  ascertained  that  the  vinegar  was  adulterated, 
[)on  the  defendant  was  prosecuted  for  an  offence 
43  of  that  Act.  At  the  close  of  the  case  an  objec- 
ten  that  sec.  61  had  not  been  complied  with,  as  the 
hould   have    divided   the   contents   of    each    bottle 


Act    1890,    sec.    61  :— 

purchasing  any  article 
ition  of  submitting  the 
8  shall  after  the  purchase 
eted  forthwith  notify  to 
\  agent  selling  the  article 

have  the  same  analyzed 
and  shall  o£fer  to  divide 

three  parts  to  be  then 
ated  and  each  part  to  be 
ialed  or  fastened  up  in 
I  its  nature  will  permit 


and  shall  if  required  to  do  so  proceed 
accordingly  and  shall  deliver  one  of  the 
parts  to  his  seller  or  agent.  He  shall 
afterwards  retain  one  of  the  said  parts 
for  further  comparison  aud  submit  the 
third  part  if  he  deems  it  right  to  have 
the  article  analyzed  to  an  analyst." 
(6)     [1878]  3  Ex.  D.  176. 

(c)  [1882]  9  Q.B.D.  172. 

(d)  [1896]  21  V.L.R.  690. 

(e)  [1896]  1  Q.B.  83. 
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separately.  The  magistrates  agreed  with  this  view, 
missed  the  case.  An  order  niai  to  review  was  then 
upon  the  following  grounds  : — 

1.  That  the  police  magistrate  was  wrong  in  dec 
sec.  61  of  the  Health  Act  1890  had  not  been  complied 

2.  That  compliance  with  sec.  61  was  not  a  condition 
to  a  conviction  for  the  offence  charged.  *   ' 

As  to  the  first  point,  the  defendant  relied  upon  tl 
Mason  v.  Cowdary  (  f)  and  Fecitt  v.  Walsh  (g).  In  i 
case  it  was  held  that  where  a  purchase  was  made  of 
of  the  same  article  of  food,  each  bottle  was  for  the 
the  Act  a  separate  article,  and  that  it  was  not  su 
divide  them  into  three  lots  of  two  bottles  each  withoi 
any  of  the  bottles.  There  was  no  evidence  whether 
bottles  were  identical  in  character  or  appearance,  or  v 
not  the  labels  on  all  the  six  bottles  bore  the  name  of 
chemist.  The  defendant  kept  a  small  general  shop 
clearly  not  the  manufacturer.  In  the  present  case,  als 
no  evidence  as  to  the  description  of  the  bottles,  but  I 
clear  that  the  vinegar  was  manufactured  by  the  defei 
it  was  sold  in  his  factory.  This  fact  may  make  a 
between  the  cases,  inasmuch  as  here  it  may  be  i 
inferred  that  the  bottles  all  contained  similar  liquid 
the  English  case  that  did  not  appear.  The  judgment 
is  not  based  upon  this  point,  and  as  it  stands  it  is  p 
me.  The  English  section,  like  our  sec.  43,  refers  to  th 
purchase  of  "  an  article  of  food."  The  article  of  food  ii 
would  be  that  for  which  the  purchaser  inquired, 
character  or  quality  could  not  be  altered  by  referer 
number  of  bottles  or  other  packages  in  which  it  wa^ 
There  was  only  the  one  purchase,  and  only  the  one 
food.  The  mention  of  the  number  of  bottles  is  but  i 
indicating  the  quantity  required.  If  in  such  a  case  th 
the  article  of  food  were  lOi.  or  upwards,  could  it  be  si 
contended  that  there  were  six  sales,  and  not  one,  s< 
the  StatVjte    of   Frauds?     See   Baldey   v.  Farkev 


(/)    [1900]  2Q.B.  419. 


{q)     [1891]  2Q.H.  ;m. 


(A)    [1823]  2  B.  &  C.  37. 
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ought,  and  the  vendor  sold,  at  one  time,  one  quantity 
le  of  food,  and  I  cannot  see  how  the  fact  that  the 

enclosed  in  six  bottles  made  the  sale  one  of  six 
ut  however  this  may  be,  Maaon  v.  Cowdary  is  on 
und  clearly  distinguishable  from  the  present  case. 
laent  it  is  said  that  the  inspector  "  did  not  open  any 
bles,  or  mix  or  divide  their  contents."  That  is 
n  reference  to  the  fact  that  there  was  nothing  to 
similarity  in  the  bottles,  because  it  implies  that, 
bottles  might  have  come]  from  different  makers,  yet, 
ntents  had  been  mixed,  that  would  have  been 
In  this  case,  the  Inspector  did  combine  the  whole  of 
purchewed  in  the  way  suggested,  while  primd  fade 
le    vinegar  wa.s  of  the  same  manufacture.     It  was 

this  plan  of  mixing  might  work  injustice  to  the 
inasmuch  as  it  might  be  that  only  one  bottle 
.ny  injurious  ingredient,  and  it  might  have  been 
inder  such  circumstances  as  to  excuse  the  defendant 
71.  Even  if  this  were  so,  the  defendant  has  only 
>lame.  By  delivering  the  three  bottles  in  answer  to 
lest  for  rfiwpberry  vinegar,  he,  being  the  manufacturer, 
;1ared  that  they  all  contained  like  substances,  and  if 
lly  any  difficulty,  he  is  the  one  to  suffer.  But  I  see 
lifRculty.  If  all  three  bottles  fall  within  sec.  71  the 
■ppears.  If  only  one  or  two  are  within  that  section, 
nt  could  prove  that  his  own  manufacture  was  pure 
were  so),  and  that  therefore  any  adulteration  in  the 

proceed  from  the  purchased  ones,  and  so  sec.  71 
In  protect  him.  I  cannot  therefore  see  that  any 
1  likely  to  arise  from  the  course  adopted  in  this 
[\\  Fecitt  V.  Walsh  the  defendant  had  contracted  to 
c:  to  a  workhouse,  and  he  was  prosecuted  under  sec.  9 
>  Vict,   c.  63  (sec.  47  of  the  Health  Act  1890)  for 

the  cream  from  the  milk.  It  appeared  that  a 
had,  by  virtue  of  sea  3  of  42  &  43  Vict.,  c.  30  (sec. 
lealth  Act  1890),  taken  five  samples  of  the  milk  from 
it  cans  in  the  course  of  delivery,  and  it  was  held  that 
five  offences,  as  the  procuring  of  each  sample  was  a 
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separate  transaction.  The  constable's  demand  for  a  sam 
of  each  can  amounted  under  the  section  to  a  purchase,  an 
demand  and  supply  would  constitute  a  complete  conti 
itself.  Moreover,  the  milk  in  the  cans  differed  in  qua 
appears  by  the  finding  of  the  justices ;  and  according 
statement  of  counsel,  it  seems  that  cream  had  been  aba 
from  each  can  separately.  So  that  the  defendant  had  si 
distinct  samples  of  milk  under  circumstances  const 
distinct  sales,  and  the  result  showed  that  he  had  been  gu 
five  distinct  offences.  It  appears  in  addition  from  the  ju< 
that,  in  the  opinion  of  that  Court,  the  quantity  supplie 
day  constituted  only  one  sale  as  between  the  defendant  a 
workhouse  authorities,  even  though  the  milk  was  deliv 
separate  cans — an  opinion  which  does  not  seem  in  accoi 
Mason  v.  Coivdavy,  So  that  neither  of  these  cases, 
opinion,  supports  the  decision  of  the  magistrates,  which 
think,  erroneous.  There  was  here  but  one  purchase 
quantity  of  one  article  of  food,  viz.,  raspberry  vinegar,  a 
course  adopted  by  the  Inspector  was  correct.  I  need  say  r 
about  the  other  ground.  The  order  nisi  will  be  absolut 
costs.     Case  remitted  for  rehearinnf. 


Order  absolute ;  case  remit 

Solicitors  for  the  informant :  Gillott,  Bates  &  Moir. 
Solicitors  for  the  defendant :  Phillips  &  Clarke, 


fl. 
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»NAL  TRUSTEES  EXECUTORS  AND  AGENCY '^"o^^T"^'' 
\.NY  OF  AUSTRALIA  LIMITED.  — 

K)  (^0.  1140),  M.  59  (2))  68 — Morttfoge  containing  acknottUdgment 
of  money — Stamp  duty — Admissibility  in   evidence  for  limited 

PrusUe — Breach  of  trust — Trustee  following  solicitor's  advice  — 
of  tru8tee*s  solicitor — Liability  of  trustee — Payment  by  trustee  to 

I  entitled — Acquiescence  by  beneficiary  in  breach  of  trust — Highi  of 
to  sue — Jurisdiction  of   Court  to  relieve  trustee  from    personal 

'  Acted  reasonably*'— TrusU  Act  1901  {No,  1769),  s.  Z— Practice— 

issignment  of  trust  fund  by  way  of  mortgage — Accounts  of  money 

r  mortgage — Representative  of  assignor's  estate, 

ire  of  assignment  by  way  of  mortgage  contained  the  following 
consideration  of  the  sum  of  650/.  the  receipt  whereof  he  doth 
'ledge  the  said  mortgagor  doth  hereby  assign,  etc."  The  in- 
(Stamped.  Below  the  signature  of  the  mortgagor  to  the  indenture 
receipt  by  him  for  the  650/. 

b  the  receipt  in  the  body  of  the  indenture  required  a  stamp. 
lat  the  document  was  admissible  in  evidence  as  a  mortgage,  and 
!  of  showing  that  the  mortgage  was  to  secure  a  certain  sum. 
F.  died  intestate,  having  a  vested  interest  in  remainder  in  a  trust 
alty,  and  leaving  surviving  her  two  children  and  her  husband, 
ministered  to  her  estate  and  became  beneficially  entitled  to  the 
[n  1891  J.  F.  assigned  to  the  plaintiff,  by  way  of  mortgage,  the 
iterest  in  his  wife's  estate  to  secure  the  sum  of  650/.  with  interest 
per  cent.  In  1894  J.  F.  died  intestate,  and  no  representative  of 
appointed.  In  1897  the  tenant  for  life  of  the  trust  fund  died.  In 
f  administration  of  the  estate  of  M.  F.,  left  unadministered  by 
Qtcd  to  the  defendant  company,  which  was  also  one  of  the  trustees 
In  1899  the  trustees  of  the  fund,  acting  on  the  advice  of  their 
1  two-thirds  of  the  trust  fund  to  the  defendant  company,  as 
de  bonis  non  of  M.  F.,  by  which  it  was  divided  between  the  two 
F. ,  and  paid  the  remaining  one- third  into  Court,  alleging  that  the 
)  assignment  and  the  amount  owing  thereunder  were  in  dispute, 
believing  at  the  time  that  it  was  entitled  to  one-third  only  of  the 
protest  against  the  payments  referred  to  of  the  other  two-thirds, 
^r  breach  of  trust  against  the  trustees  of  the  fund,  or  alternatively 
ifendant  company  as  administrators  de  bonis  non  of  M.  F. ,  it  was 
sum  considerably  greater  than  the  whole  of  the  trust  fund  was 
»laintiff  under  the  mortgage. 

the  trustees  of  the  fund  were  not  liable  for  the  payment  to  the 
ipany  as  administrator  de  bonis  non,  as  the  latter  was  the  proper 
ive  the  money,  but  that  the  latter  was  guilty  of  a  breach  of  trust 
t  of  the  money  to  the  children  of  M.  F. ,  and  that  the  plaintiff  was 
over  in  respect  to  such  breach  of  trust. 
Bwer  per  ««  to  a  complaint  for  a  breach  of  trust  that  the  trustee  has 
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followed  legal  advice  ;  and  a  trastee,  though  he  may  have  followed  legal  i 
if  he  has  acted  in  an  unreasonable  manner  with  regard  to  the  beneficiary  a 
— as,  for  example,  in  giving  away  his  property  to  other  people— cannot  be 
have  ''acted  reasonably  "  within  the  meaning  of  sec.  3  of  the  TnuU  ActW 

Held,  that  though  the  amount  owing  was  in  dispute,  a  representative 
estate  of  the  assignor  mortgagor  was  not  a  necessary  party  to  the  action. 

In  re  BeU  ([1896]  1  Cb.  1)  and  Hockey  v.  Western  ([1898]  1  CI 
distinguished. 

Action. 

Roderick  McDoncIl  died  on  the  31.st  July  1858,  leav 
will  whereby  he  bequeathed  to  trustees  therein  named  a 
personal  estate  upon  trust  for  the  benefit  of  his  daughter, 
Howe,  during  her  life,  and  after  her  death  for  the  benefit  < 
children  in  equal  shares,  and  so  that,  in  the  case  of  a  dauj 
her  interest  should  become  absolutely  vested  at  the  age 
or  on  marriage  On  the  22nd  July  1872  Mary  Grace  He 
daughter  of  Anne  Howe,  married  John  Fraser,  and  on  th 
July  1876  died  intestate  leaving  her  surviving  her  husban 
two  children,  and  being  entitled  to  a  'one-sixth  sha 
the  trust  funds,  subject  to  the  life-interest  of  Anne  ] 
and  on  the  24th  August  1876  letters  of  administ 
of  her  estate  were  granted  to  her  husband,  John  I 
By  indenture  dated  6th  February  1891  John  Fraser,  in 
sideration  of  the  sum  of  6502.  lent  to  him  by  the  plaintifi\ 
thereby  for  himself  his  executors  administrators  and  a 
administrator  of  the  estate  and  effects  of  the  said  Mary 
Fraser  assign  unto  the  plaintiff  all  and  singular  the  p( 
share  interests  claims  and  demands  whether  vested  or  conti 
in  possession  or  reversion  original  or  accruing  or  other w 
him  the  said  John  Fraser  into  out  of  and  upon  the  said 
funds  and  other  the  personal  estate  of  the  said  Ro< 
McDonell  and  the  estate  and  effects  of  the  said  Mary 
Fraser  whether  as  the  husband  of  the  said  Mary  Grace  1 
or  as  the  administrator  of  her  estate  and  effects  or  othe 
And  all  interest  to  become  due  in  respect  thereof.  To  hav( 
and  take  the  same  absolutely  subject  to  a  proviso  for  redeu 
upon  repayment  of  the  said  sum  of  650i.  immediately  o 
said  share  under  the  said  will  becoming  payable  but  if  the 
should  not  previously  become  payable  then  on  the  6th  c 
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)94  together  with  interest  in  the  meantime  and  until 
nt  of  the  said  sum  at  the  rate  of  202.  per  cent,  per 
be  computed  from  the  date  of  the  said  indenture  by 
rterly  payments  on  the  6th  day  of  the  months  of 
October  and  January  in  each  year."  The  indenture 
ned  a  provision  whereby  John  Fraser  "  did  irrevocably 
tonstitute  and  appoint "  the  plaintiff  his  attorney  "  for 
name  of  the  mortgagor  or  otherwise  to  ask  demand 
over  receive  and  take  possession  of  the  said  share  and 
'operty  moneys  and  securities  thereby  assigned  from 
or  bodies  liable  to  convey  transfer  pay  or  deliver  the 
ctively  and  on  receipt  thereof  in  the  name  of  the  said 
er  or  otherwise  to  give  sufficient  receipts  and  dis- 
:  the  same."  On  the  28th  February  1891  this  assign- 
iuly  registered,  and  on  the  10th  April  1891  notice  of 
nent  was  served  personally  on  the  then  trustee  of  the 

19th  June  1894i  John  Fraser  died  intestate,  leaving 
ing  his  second  wife  and  the  two  children  by  his  first 
e-mentioned.  On  the  8th  July  1895,  in  accordance 
rovisions  of  the  said  will,  the  defendants,  the  National 
csecutors  and  Agency  Company  of  Australia  Limited 
r  Madden,  were  appointed  trustees  of  the  will  in  the 
le  then  trustee,  and  the  sum  of  65492.  was  paid  to 
I  held  upon  the  trusts  of  the  will. 

18th  December  1897  Anne  Howe  died.  On  the  28th 
'8  lett^ers  of  administration  of  the  estate  of  Mary  Grace 

unad ministered  by  John  Fraser  were  granted  to  the 
company. 

99  the  defendants  paid  into  Court  the  sum  of 
4(i.  (less  12/.  la,  6d.  for  costs),  being  one-third  of  the 
:  9261.  15«.  Id,  in  their  hands  in  respect  of  the  share 
Irace  Fraser  in  the  trust  funds ;  while  they  paid  the 

two-thirds,  amounting   to    673/.    18^.   lOc/.,   to   the 

company  as  administrator  de  bonis  non  of  Mary 
jer. 

aintifF,  by  its  statement  of  claim,  contended  that  this 
ment  was  a  breach  of  trust,  and  claimed  against  the 
R.  A  A 
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defendants  as  trustees  of  the  will,  and  also  personally  (pare 
27),  or  alternatively  against  the  defendant  company  as  ad 
trator  de  bonis  non  of  Mary  Grace  Fraser,  payment  of  tl: 
sum  of  67SL  188.  Wd.  and  interest.  In  their  defence  the  defei 
said  that  the  plaintiff  had  claimed  one-third  only  of  the  sai 
of  926i.  1 58.  Id. ;  that  the  plaintiff's  claim  and  the  valic 
the  said  assignment  were  disputed  by  the  persons  bene! 
interested  in  the  estates  of  Mary  Grace  Fraser  and  John  F 
that  no  representative  of  John  Fraser's  estate  had 
appointed  ;  and  that  under  the  advice  of  their  solicitors  anc 
the  knowledge  and  acquiescence  of  the  plaintiff  and  all 
parties  concerned,  the  said  sum  of  308^.  188.  4d,  as  repres< 
the  third  share  claimed  by  the  plaintiff,  and  in  dispute,  wa 
into  Court,  and  the  remaining  two-thirds  of  the  said  sun 
paid  to  the  defendant  company  as  administrator  de  boni 
of  Mary  Grace  Fraser,  and  was  by  it  distributed  to  Edgar 
Fraser  and  Ruby  Margaret  Docker,  the  children  of  Johi 
Mary  Grace  Fraser. 

At  the  date  of  the  issue  of  the  writ  the  money  owing 
the  security  of  the  indenture  of  6th  February  1899  was  65' 
principal  and  1571i.  158.  10c?.  for  interest. 

In  the  body  of  the  indenture  of  6th  February  1899  we 
words  : — "  Now  this  indenture  witnesseth  that  in  pursuai 
the  said  agreement  and  in  consideration  of  the  sum  ( 
hundred  and  fifty  pounds  this  day  lent  advanced  and  paid  1 
said  mortgagee  to  the  said  mortgagor  as  aforesaid  the  i 
whereof  he  doth  hereby  acknowledge  he  the  said  mortgago 
hereby  assign  etc.  etc." 

At  the  end  of  the  indenture,  and  underneath  the  sigi 
of  the  mortgagor  thereto,  were  the  words : — 

"  Received  on  the  day  and  year  first  above  written  ( 
from  the  General  Finance  Agency  and  Guarantee  Compa 
Australia  Limited  the  sum  of  six  hundred  and  fifty  poun* 
consideration  money  above  mentioned  to  be  paid  by  it  to  n 


"JOHN    FRASE 


"  Witness— Ayrault  Burns." 
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[enture  was  executed  and  the  receipt  was  given  and 
was  cancelled  in  New  South  Wales. 
r  facts  appear  from  the  judgment. 

K.G.  (with  him  Guest),  for  the  plaintiff  tendered  the 
In  evidence. 

{  for  the  defendants — This  instrument  is  inadmissible 
>,  not  being  stamped  as  required  by  the  Stamps  Acts. 
i  acknowledgment  in  the  body  of  the  instrument  of 
ing  been  received,  which  is  a  "  receipt "  within  the 
:  the  Stavips  Act  1890,  and  as  such  must  be  stamped, 
attached  to  the  receipt  at  the  end  of  the  instrument 
ubsidiary  and  independent  instrument  altogether,  not 
The  Stamps  Act  1890,  sec.  59  (2),  expressly  provides 
lore  than  one  instrument  be  written  upon  the  same 
naterial  every  one  of  such  instruments  is  to  be 
and  distinctly  stamped  with  the  duty  with  which  it 
ble."  See  also  sec.  60.  It  is  immaterial  that  the 
was  executed  in  New  South  Wales ;  under  the  Act  it 
e  been  stamped  within  two  months  of  its  coming  into 
See  sec.  66  (2).  Amongst  the  exemptions  from  stamp 
dditional  receipt  indorsed  upon  any  instrument  duly 
In  other  words,  if  the  deed  itself  be  duly  stamped, 
liary  receipt  need  not  be.  But  the  Act  does  not 
r  the  converse  case.  Macmanamny  v.  Goodwin  (a) 
>  a  duplicate  receipt  must  be  stamped, 
jrred  to  the  Stamps  Act  1890,  sees.  32,  34,  68,  and  the 
5dule,  Part  11. 
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Ill 


—In  the  case  of  Davies  v.  Herbert  (6)  a  mortgage  was 
distinct  from  the  covenant  to  pay  which  it  contained : 
iginbotham,  J.,  at  pp.  395,  396.  So  here  the  assign- 
listinct   from   the   so-called   acknowledgment   of   the 

money,  and  we  are  tendering  in  evidence  only  the 
i  itself,  which  is  perfectly  good  without  the  few  lines 

said  to  constitute  a  receipt.  There  may  be  several 
]  27  V.L.R.  566.  (6)     [1885]  11  V.L.R.  .386. 
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A*BECKETT,  J.  instniments  in  a  document,  some  of  which  are  taxable  an< 

1903  not,  and  the  fact  that  the  taxable  part  is  not  stamped 

The  Genekal  reason  why  Tbhe   non-taxable   part   should  not   be  recer 

Ac^NCY  AND  ^v^^^'^c®-     There  is  nothing  to  that  effect  in  the  Act  itself 

Guarantee  [a'Beckett,  J.     Your  argument  is  that  the  Court  she 

OF  most  reject  that  part  of  the  document  which  acknowledg 

LiMmED^  receipt  of  money,  and  admit  the  rest  ?] 

V.  Yes. 

The  National 

Trustees  (He  was  stopped.) 

Ij  Executors 


WeigaU  in  reply — In  Davies  v.  Herbert  (c)  the  questic 


1 


AND  Agency 
'  ^  Company 

#f  OF 

-ti  Australia      whether  a  mortgage  was  a  promissory  note  within  the  mean 

sec.  51  of  the  Act  No.  645  (now  sec.  81  of  the  Stamps  Act 
and  the  Court  merely  held  that  a  sensible  meaning  mi 
given  to  the  section.  The  indenture  consists  of  only  one  i 
ment,  containing  a  number  of  things,  one  of  which  is  a  di 
matter,  and  not  of  a  number  of  instruments. 

a'Beokett,  J.  I  think  that,  in  accordance  with  the 
acted  upon  in  the  case  of  Dauies  v.  Herbert  (d)  (partic 
those  of  Higinbotham  and  Molesworth,  J.J.),  and  in  the 
of  CaaUemaine  Brewery  Company  Limited  v.  Collect 
Imposts  (e),  I  ought  not  to  hold  this  to  be  a  good  objecti< 
think  that,  in  dealing  with  questions  as  to  the  admissibili 
evidence  of  an  unstamped  document,  you  should  look  t 
document  itself  to  see  what  it  essentially  is,  and  what  it  is 
put  in  evidence  for.  This  particular  document  is  a  morl 
ether  documents  may  be  of  another  character.  Mortgage 
not  subject  to  stamp  duty ;  a  conveyance  would  be  subj 
stamp  duty.  A  mortgage  is  not  in  itself  subject  to  stamp 
and  merely  because  you  find  in  it  what  is  a  common  feati 
every  mortgage — namely,  an  acknowledgment  that  moi 
paid  (which  may  be  said  to  fall  within  the  definition 
"  receipt,"  and  may  be  therefore  subject  to  special  taxation) 
should  not,  in  my  opinion,  say  "  Now  this  is  a  receipt,  a 
this  mortgage  contains  a  receipt,  it  is  inadmissible  in  evi 

(c)     11  V.L.R.  386.  id)    11  V.L.R.  386. 

(e)    [1896]  22  V.L.R.  4. 
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is  unstamped."  It  is  difficult,  no  doubt,  to  carry  out 
:  the  separation  of  the  different  parts  of  a  document, 
ot  think  that  a  document  should  be  invalidated  where 
used  for  some  purpose  which  is  its  primary  purpose, 
you  should  exclude  it  merely  because  something  is 
y  mentioned  in  the  same  document  which,  if  it  stood 
Id  require  a  stamp.     As  I  have  already  observed  in 

of  the  argument,  if  the  whole  of  this  mortgage  be 
le,   then  a  conveyance  would  be  inadmissible  unless 

receipt  stamp  in  addition  to  the  stamp  for  the 
F  the  ad  valorem  duty  charged.  I  do  not  know 
ision  in  the  Act  which  would  exempt  such  a 
from  duty.  I  am  not  speaking  of  the  receipt 
indorsed  at  the  foot  of  a  conveyance,  but  of  the 
gment  in  the  body  thereof,  which  is  as  common 
f  all  conveyances  as  the  receipt  in  the  body  of  this 
s  of  all  mortgages.  In  fact,  you  find  this  receipt  in 
bgage.  Of  course,  it  is  not  necessary  for  me  to  decide 
but  if  I  were  to  hold  this  document  inadmissible,  the 
ming  would  apply  in  the  case  of  an  acknowledgment 
iy  of  a  conveyance.  I  overrule  the  objection,  and 
ocument  to  be  admissible  as  a  mortgage,  and  for  the 
F  a  mortgage,  and  for  the  purpose  of  showing  that  this 
s  to  secure  a  certain  sum. 
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Objection  overruled.   Document  admitted 
for  limited  purpose, 

llowing    arguments    are   additional   to  those   which 
n  the  judgment : — 


I — The  defendants  were  strictly  within  their  rights  in 
i  administrator  de  bonis  non  of  Mary  Grace  Fraser, 
ttistrator  being  the  proper  person  to  give  a  receipt 
ley,  and  the  plaintiff's  remedy  (if  any)  is  against  such 
bor  and  against  E.  J.  Fraser  and  R.  M.  Docker.  The 
of  claim  makes  no  charge  sufficient  to  support  the 
claim  against  such  administrator.     Not  only  should 
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E.  J.  Fraier  and  R.  M.  Docker,  who  have  received  the  mc 
and  are  the  parties  most  concerned,  be  joined  as  parties,  am 
heard  as  to  their  rights,  but  the  estate  of  the  assignor  sh 
also  be  represented,  not  only  because  the  validity  of  the  asi 
ment  is  in  issue,  but  because  it  is  alleged  that  the  assignor 
by  no  means  so  much  indebted  to  the  plaintifl*  company  a 
books  show.  Cf,  Hockey  v.  Western  (/),  where  the  position 
much  the  same  as  here.  There  the  trustees,  not  being  fumi 
with  an  account,  and  having  reason  to  believe  it  questioi 
how  much  money  was  due  to  the  mortgagee,  oflFered  to  pay 
so  much  of  the  money  as  upon  taking  an  account  shoul 
found  due  to  him,  but  declined  to  pay  him  without  such  acc< 
and  the  Court  of  Appeal,  aflSrming  the  decision  of  the  C 
below,  held  that  they  could  not  be  said  to  have  acted  unrei 
ably,  and  that  the  decision  in  In  re  Bell  (g),  of  which 
approved,  was  applicable.  This  is  a  case  in  which  sec.  3  of 
Trusts  Act  1901  (the  effect  of  which  is  that  a  trustee  wh 
the  opinion  of  the  Court,  has  acted  honestly  and  reasoni 
should  not  be  held  personally  liable)  should  apply.  The  ren 
of  the  plaintiff  lies  in  getting  back  the  money  from  those 
improperly  obtained  it,  not  in  making  the  trustees  persoi 
liable.  The  defendants  have  acted  honestly  and  with  e 
care,  and  after  taking  legal  advice.  Probably  the  advice  g 
by  the  defendants'  solicitors  as  to  the  proper  distribution  of 
Fraser  s  share  was  wrong,  but  it  was  always  a  moot  point,  ] 
to  the  passing  of  sec.  25  of  the  Married  Women's  Property 
1884,  as  to  whether  the  whole  of  the  personalty  of  a  mai 
woman  went  on  her  death  to  her  husband  :  See  Duffy  &  Ir 
on  The  Law  of  Married  Women's  Property^  pp.  227, 
In  Perrins  v.  Bellamy  (h),  trustees  of  a  settlement,  erroneo 
assuming  that  they  had  a  power  of  sale,  had  vsold  cei 
property,  to  the  rents  and  profits  of  which  the  plaintiff 
entitled  for  life,  and  were  sued  by  the  plaintiff  for 
diminution  of  his  income  caused  thereby,  but  the  Com 
Appeal  held,  aflSrming  the  decision  of  the  Court  below,  tha 
on  the  evidence  the  trustees  had  acted  honestly  and  reasons 


..):. 


(/)   [1898]  ICh.  360. 


ig)    [1896]  1  Ch.  1. 
(/*)    [1899]  1  Ch.  797. 
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ntitled  to  be  relieved  from  personal  liability,  and  the 
wcordingly  dismissed.  Of.  also  In  re  Orindey  (i) ; 
,rt  (k) ;  In  re  Smith  (l) ;  In  re  Lord  De  Clifford's 
;  and  UnderhUl  on  Trusts  (5th  ed.),  pp.  280,  359 ; 
negligence  of  solicitors  generally,  see  Ber)en  on 
pp.  790,  795. 

■The  burden  of  proof  is  on  the  trustees  to  show  that 
acted  in  such  a  manner  as  to  relieve  them   from 

The  Legislature  has  given  the  Court  a  dispensing 
r  sec.  3,  sub-sec.  1,  in  cases  where  a  breach  of  trust 
jtablished ;  that  is  to  say,  the  Court,  having  found 
ich  of  trust  has  been  committed,  can  relieve  the 
Q  personal  liability  if  *  he  has  acted  honestly  and 

and  ought  fairly  to  be  excused  for  the  breach  of 
e  In  re  Lord  De  Clifford's  Estate  (n).  While  the 
dispense  mercy,  it  must  do  justice.  How  can  it  be 
e  defendants  ought  fairly  to  be  excused,  when  they 
5  money  back  from  the  solicitors,  whose  negligent 
responsible  for  the  mistake,  while  the  plaintiff  cannot, 
10  privity  between  him  and  such  solicitors  ?  In  all 
;ed  in  which  the  trustees  were  excused,  they  would 

make  the  money  good  out  of  their  own  pockets. 
! — In  PerHns  v.  Bellamy  (o)  the  solicitors  could  have 

liable  by  the  trustees,  and  yet  the  latter  were 
m  liability  to  plaintiff.] 

te  V.  Parkinson  (p)  the  trustee  acted  under  the 
e  solicitors  to  the  trust,  and  though  the  Court  found 
I  acted  honestly  and  not  unreasonably,  still  he  was 
1  from  liability.  "  Reasonably "  in  sec.  3  means 
IS  a  trustee.  Trustees  have  to  seek  out  at  their  peril 
persons  and  pay  them.  '  CJ,  Lewin  on  Trusts  (10th 
et  seq.  There  is  no  case  during  the  6J  years  that 
3  been  in  operation  in  England  in  which  a  trustee 
aid   away   money   to  the   wrong  person   has   been 
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2  Ch.  593. 

2  Ch.  583,  at  p.  591. 
71  L.J.  (Ch.)4n. 
2  Ch.  707. 


('0 


[1900]  1  Ch.  707,  per  Farwell,  J., 
at  p.  712. 
(0)    [1899]  1  Ch.  797. 
(p)   [1901]  85  L.T.  456. 
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excused.  The  ease  of  In  re  Orindey  (q)  was  one  of  th 
struction  of  a  will,  and  the  Court  held  that,  having  regi 
the  terms  of  the  will,  the  trustees  might  reasonably 
acted  as  they  did.  The  facts  of  In  re  Bell  (r)  bear  a 
resemblance  to  those  here,  but  that  case  is  distinguis 
because  here  it  is  perfectly  clear  that  the  plaintiff  mortgfi 
entitled  to  an  amount  considerably  greater  than  the  amo 
the  trustees*  hands. 

(Counsel  also   referred  to  Spooner  v.  SandUanda   {a 
Williams  on  Executors  (9bh  ed.),  pp.  755,  802. 

Cur.  adv.  i 

a'Beckett,  J.,  read  the  following  judgment: — This 
action  to  obtain  redress  for  a  breach  of  trust  in  paying 
trust  money  to  persons  not  entitled.  The  plaintiff  is  entii 
assignee  of  a  husband's  interest  in  his  deceased  wife's 
The  wife  died  in  1876  intestate,  and  the  husband  admini 
to  her  estate,  and  became  beneficially  entitled  to  the  whole 
A  change  in  the  law  was  made  in  1884,  by  which,  if  a 
dying  after  that  date,  left  children  (as  this  wife  did),  they 
take  two-thirds,  and  the  surviving  husband  one-third, 
the  fund  here  became  distributable,  the  defendants  sough 
solicitors'  advice,  and  were  told  that  the  husband  was  enti 
one-third  and  the  children  to  two-thirds.  Acting  upo: 
erroneous  information,  the  defendants  paid  away  two-th 
the  fund  to  the  children.  The  plaintiff  sues  to  recover  thi 
thirds.  The  solicitors  who  made  the  mistake  were  oi 
standing,  and  it  has  not  been  suggested  that  the  defe 
should  not  have  trusted  them,  or  failed  to  give  thei 
necessary  information.  The  unfortunate  slip  in  overlooki 
date  of  the  wife's  death  as  affecting  the  plaintiff's  rights  w 
confined  to  the  defendants'  solicitors:  the  plaintiffs  sol 
seem  also  to  have  overlooked  it,  for  when  they  first  intei 
on  its  behalf  they  were  merely  concerned  as  to  the  on( 
which  was  to  be  paid  into  Court.  It  did  not  strike  thei 
their  client  was  entitled  to  the  whole,  and  I  have  no  doul 


(q)    [1808]  2  Ch.  593. 


(r)    [1896]  1  Ch.  1. 
(«)    [1842]  1  Y.  &  C.C.C.  390. 
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third  had  been  paid  over  three  years  ago  they  and 
would  have  been  quite  satisfied,  and  the  payment  to 
jn  would  probably  never  have  been  questioned, 
stbout  the  end  of  last  year  the  true  position  was 
,  and  this  action  was  brought. 

Gtin  defence  rests  upon  sec.  3  of  Act  No.  1769, 
[  the  English  law,  which  provides  that — "  If  it 
the  Court  that  a  trustee  is  or  may  be  personally 
any  breach  of  trust  but  has  acted  honestly  and 
and  ought  fairly  to  be  excused  for  the  breach 
uid  for  omitting  to  obtain  the  direction  of  the 
the  matter  in  which  he  committed  such  breach, 
ourt  may  relieve  the  trustee  either  wholly  or  partly 
onal  liability  for  the  same."  Undoubtedly  the 
acted  reasonably  from  their  own  point  of  view,  and 
1  following  the  advice  of  their  solicitor  upon  this 
tter,  and  I  have  therefore  to  decide  whether  they 
ly  to  be  excused.  The  breach  of  trust  was  of  the 
I  so  far  as  the  beneficiary*  was  concerned,  by  giving 
roperty  to  other  people.  I  doubted  whether  the  new 
properly  be  applied  to  a  case  of  this  kind,  so  that  the 
sneficiary  should  be  told  that  he  could  have  no  redress 
trustees,  because  they  had  acted  upon  legal  advice, 
le  trustees  answerable  is  a  hardship  for  them,  but  to 
n  may  entail  greater  hardships  for  the  beneficiaries, 
ed  whether  the  expression  "acted  reasonably"  was 
pplicable  where  the  action  of  the  trustees  was  most 
)le  with  regard  to  the  beneficiary  affected,  but 
bo  be  reasonable  to  them,  because  they  relied  on 
egal  advice.  The  cases  on  the  Act  to  which  I  have 
red  would  not  warrant  me  in  thus  limiting  the 
f  the  word  "  reasonably."  I  have  gone  back  to  the 
vhich  established  the  rule  that  it  was  no  answer  to 
Lt  of  breach  of  trust  to  say  that  the  trustee  had 
le  advice  of  counsel.  Doyle  v.  Blake  {t)  is  referred  to 
m  Trusts  (10th  ed.),  p.  391,  as  the  leading  authority, 
i  Redesdale  says  of  an  executor — "  If,  under  the  best 

(0    [1804]  2  Sch.  &  Lef.  306. 


a'BECKETT,  J. 

1903 

Tub  General 

Finance 

aobncy  and 

guara^tkk 

Company 

OF 

Australia 

LiMITF.I) 
V. 

Thb  National 
Trubtkks 
Executors 
AND  Agency- 
Company 

OF 

Australia 
Llmitkii 


hitll 


i) 


i 


Digitized  by  VjOOf^   ^ 


410 


SUPREME    COUKT:   VICTOBIA. 


[Vol 


p.'j' ! 


! 


hr!]^! 


aTIECKETT,  J 

1903 

The  General 

Finance 

Agency  and 

Guarantee 

Company 

OP 

Australia 

Limited 

r. 

The  National 

Trustees 

Executors 

AND  Agency 

»   Company 

OF 

Australia 
Limited. 


advice  he  could  procure,  he  acts  wrongly,  it  is  his  misfortune, 
public  policy  requires  that  he  should  be  the  person  to  suf 
If  the  long-established  rule  rests  on  public  policy,  that  polio 
not  to    be  disregarded   by   the   Court  in   exercising  its 
powers. 

Cases  decided  under  the  Act  seem  to  me  to  support  the  y 
that  a  trustee  acting  under  legal  advice  is  not  to  be  reli 
solely  on  that  ground.  In  Perrins  v.  Bellamy  (u) 
trustee  was  relieved  who  had  made  a  mistake  of  administn 
in  selling  when  he  should  not  have  sold.  He  had  acted  on  I 
advice,  but  in  the  judgment  on  appeal,  and  in  the  Court  b€ 
the  fact  that  he  had  so  acted  is  noticed  rather  as  an  incidei 
his  conduct  than  as  his  complete  justiBcation.  The  nature  ol 
difficulty  in  which  he  was  placed,  and  the  reasonableness  of 
act  done  in  itself,  independently  of  the  advice  which  led  t 
are  enlarged  upon.  In  Waite  v.  Parkinson  (v)  it  was  held 
the  trustee  had  acted  honestly,  and  not  unreasonably  ;  the  f 
such  as  it  was,  was  the  fault  of  the  solicitors ;  but  the  tn 
was  held  liable  for  making  an  excessive  advance  on  insuffic 
security.  Even  if  I  thought  that  the  Court  possessed  the  po 
and  should  exercise  it  where  the  trustees  must  necessarily  si 
the  whole  loss  unless  excused,  I  should  be  unwilling  to  excui 
a  case  in  which  they  might  be  fully  indemnified  by  the  soli( 
whose  advice  was  acted  upon.  I  am  not  deciding  that  there 
right  to  indemnity  in  this  case.  The  persons  who  may  be  li 
are  not  before  me,  but  I  have  every  reason  to  believe  thi 
they  are  liable,  they  are  able  and  willing  to  indemnify.  Foi 
reasons  which  I  have  stated,  I  shall  not  exempt  the  defen< 
from  liability  for  the  breach  of  trust  complained  of. 

Another  defence  is  founded  upon  facts  in  connection  wil 
peculiarity  which  I  have  before  referred  to,  that  at  first 
plaintiff  was  as  ignorant  of  its  rights  as  the  defendants  if 
Paragraph  5  of  the  defence,  stated  shortly,  sets  out  that  E 
Fraser  and  R.  M.  Docker,  two  children  of  Fraser,  the  mortgt 
assignor,  disputed  the  validity  of  the  a&signment,  and  allc 
that  the  assignee  mortgagee  (the  present  plaintifif)  had 
accounted,  in  consequence  of  which  a  difficulty  arose  as  to  p 
(u)    [1899]  1  Ch.  797.  (v)    85  L.T.  456. 
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e  one-third  treated  as  the  plaintiffs  share,  in  conse- 
irhich  that  third  was  paid  into  Court,  and  the  balance 
»uted  between  the  children.  It  truly  alleges  that  no 
^mplaint  was  thereafter  made  by  or  on  behalf  of  the 
id  paragraph  7  submits  that,  by  reason  of  such  facts 
f  cannot  enforce  any  liability  against  the  defendants. 
itifT,  on  its  own  motion,  had  asked  for  only  one-third, 
btled  with  the  defendants  on  that  basis,  it  might  have 
self  from  enforcing  the  claim  in  this  action,  but  the 
sion  to  observe  the  mistake  of  law  into  which  the 

had  fallen,  and  to  correct  it,  by  immediately 
more  than  was  offered,  is  not  strong  enough  for  this 
rhe  plaintiff  did  not  deceive  the  defendants,  or  by 

its  own  induce  the  payments  now  objected  to.  It 
)test,  but  this  omission  should  not  deprive  it  of  its 
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ipproach  a  defence  of  a  different  character,  raised  by 
8— "That  the  validity  of  the  plaintifTs  title  as 
and  the  amount  owing  upon  the  security,  cannot  be 
in  this  action,  or  in  any  action  in  which  the  estate  of 
$r  is  not  represented."  Substance  is  given  to  this 
D  far  as  the  amount  owing  is  concerned,  by  two 
;horities,  without  which  I  should  not  have  thought  it 
f  serious  consideration.  As  to  the  issue  of  validity,  I 
IS  no  substance.  The  aasignment  under  which  the 
iims  is  dated  February  1 891,  and  is  to  secure  6502. 
ced,  with  interest  at  201.  per  cent.  The  assignment 
3  absolute ;  it  irrevocably  appoints  the  assignee 
sue  and  get  in  the  fund,  and  contains  clauses  giving 
idemnity  to  the  persons  paying  over  the  fund  to  the 
/en  though  nothing  should,  in  fact,  be  due  to 
e.  It  might  be  considered  that,  under  an  assign- 
is  kind,  it  would  not  be  competent  for  the  person 
assigned  fund  to  decline  to  pay  until  the  amount 
security  had  been  settled,  so  as  to  bind  the  asssignor 
presenting  him.  In  In  re  Bell  (w)  trustees  of  a 
ed  by  an  assignment  &s  full  as  the  present  declined 
{w)    [1896]  1  Ch.  I. 
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to  pay  over  the  whole  share,  but  were  ready  to  pay  what  was 
shown  to  be  due  to  the  mortgagee.  On  originating  summons, 
Eekewich,  J.,  held  them  to  have  been  wrong.  On  appeal  they 
were  held  to  have  been  right.  They  had  received  notice  of 
subsequent  encumbrances^  and  Rigby,  L.J.,  says — "  I  think  that 
the  trustees  had  a  right  to  have  the  different  claimants  before 
them,  and  that  it  was  their  duty  to  settle  the  claims.''  In 
Hockey  v.  Weste^i^  (a;),  Kekewich,  J.,  had  to  deal  again  with  a 
similar  point.  Trustees  of  a  Land  Society  declined  to  pay  the 
mortgagee  of  a  share  who  was  empowered  to  give  them  an 
effectual  discharge.  He  had  refused  to  furnish  them  with  an 
account.  They  had  reason  to  believe  it  questionable  how  mud 
was  due  on  the  mortgage,  and  they  refused  to  pay  over  the 
share,  but  offered  to  pay  so  much*  as,  upon  taking  an  acconnii  i 
should  be  found  due  to  him.  Kekewich,  J.,  said — "  I  think  they 
are  right  in  law,  according  to  the  decision  of  In  re  Bell.  They 
are  entitled  to  say — *  We  will  pay  what  is  found  due  to  you  on 
an  account  taken  in  the  presence  of  the  legal  personal 
representative,  or  assented  to  by  him,  and  then  the  rest  most  be 
paid  to  that  legal  personal  representative.'  Unfortunately,  there 
is  no  legal  personal  representative,  and  as  far  as  I  can  see,  there 
is  no  probability  of  there  being  one,  but  that  does  not  seem  to 
me  to  alter  the  position  in  the  slightest,  if  my  view  of  In  re  Bell 
is  right.''  He  dismissed  the  action  on  the  defendants  undertak- 
ing to  pay  the  money  claimed  into  Court.  The  Appellate  Court 
dismissed  the  appeal.  Importance  seems  to  have  been  attached 
to  the  special  circumstances  of  the  case.  Rigby,  L.J.,  says—"  I 
do  not  wish  to  throw  any  doubt  on  the  efficacy  of  the  receipt 
clause,  or  any  other  receipt  clause  in  similar  terms.  It  is  one 
thing  to  say  that  trustees  may  take  that  receipt,  and  another 
thing  to  say  that  they  must  take  it."  Lindley,  M.R.,  says— "If 
their  (the  trustees')  suspicions  are  aroused,  is  it  misconduct  on 
their  part  to  say — *  We  are  not  satisfied  that  we  ought  to  pay 
you  over  the  money ;  there  are  circumstances  which  render  it 
unreasonable  to  ask  us  to  pay  the  money  over  to  a  mortgagee?' " 
No  doubt  was  expressed  as  to  the  bond  fides  of  the  defendants 
in  either  of  these  cases  ;  the  money  was  available,  not  gone  from 

(x)    [1S98]  1  Ch.  360. 
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9    as    in    this    case.    I    think    it   would    be    most 

to  extend  the  principle  of  these  two  cases  to  a  case 
e  trustee  denies  the  plaintiff's  right  to  any  of  the 
)es  not  appear  that  the  whole  fund  will  be  sufficient 
e  mortgage  debt.     I  may  venture  even  to  express  a 

whether  the  law,  in  its  limited  application,  is  not 
more  harm  than  good,  by  causing  unnecessary  cost 

These  inconveniences  may  often  arise  if  trustees 

hemselves  to  protect  rights  which  the  assignor  has 

in    favour    of    everyone   but   his   mortgagee,   by 

lat,  the  fund  being  handed  over,  he,  and  those  claim- 

im,  shall  have  rights  against  the  mortgagee  only,  and 

those  who  pay  him.  Where  no  fraud  is  suggested, 
the  trustees  have  power  to  deprive  the  mortgagee  of 
nder  his  contract?  However,  it  has  been  decided 
kve  the  power,  and  I  come  to  the  facts  of  the  present 
N  how  they  are  distinguishable  from  those  in  BeWs 
8  cases. 

;he  trustees  have  parted  with  the  fund,  and  do  not 
plaintiff's  right  to  anything.  John  Freiser,  the 
lied  in  1894.  His  children,  or  some  of  them,  were 
e  assignment,  that  there  was  money  payable  under 

any  surplus,  after  satisfying  the  assignee,  would 
Bm.  None  of  them  took  any  step  towards  obtaining 
3n.  Some  of  them  made  loose  assertions  that 
due  on  the  security,  but  these  were  unsupported  by 
rhe  plaintiff  has,  by  its  secretary,  given  evidence 
e  of  any  payment  by  or  on  behalf  of  John  Fraser 
1.  in  its  books.  If  nothing  has  been  paid  off,  the 
will  largely  exceed  the  amount  which  the  defendants 
)  pay.     In  BelVs  Case  the  debt  was  400i.,  and  the 

10002.  Taking  all  these  facts  into  consideration,  I 
sfendants  may,  properly  and  consistently  with  the 
3,  be  ordered  to  pay,  although  there  is  no  representa- 

Fraser  with  whom  a  binding  settlement  of  account 
come  to.     If  I  thought  the  contrary  there  would  be 

It  is  not  reasonable  to  suppose  that  anyone  would 
ter.     In  Hockey  v.  Westeim  little  more  than  a  year 
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had  elapsed  since  the  death  of  the  intestate  and  the  hear! 
the  action.  Here  it  is  over  nine  years  since  the  death,  and 
than  four  years  since  the  fund  was  distributable,  and  the 
of  kin  of  the  assignor,  through  their  solicitor,  were  ac 
inquiring  about  it. 

Another  defence  is  that  the  only  breach  of  trust  charj 
to  the  two-thirds  is  that  it  was  paid  to  the  administrai 
bonis  non  of  Mrs.  Fraser.  The  defendant  company  obi 
this  administration  to  be  granted  to  itself.  The  defen 
counsel  rightly  contended  that  payment  to  the  adminis 
de  bonis  non  was  no  breach  of  trust,  as  that  administrate 
the  proper  person  to  receive.  The  assignment  by  John  1 
was  not  equivalent  to  a  reduction  into  possession  of  his 
interest  in  the  fund.  Administration  de  bonis  non 
perhaps  have  been  dispensed  with,  but  it  was  the  strictly  n 
course.  The  plaintiff  was  entitled  to  be  paid  through 
channel.  The  real  cause  for  complaint  is  not  that  the  two- 
was  paid  to  the  administrator,  but  that  the  administratoi 
the  two-thirds  to  the  children  instead  of  to  the  plaintiff, 
charge  is  not  made  in  so  many  words,  but  it  is  to  be  gat 
from  the  statement  of  claim.  The  plaintiff  complains  th; 
defendants  have  refused  to  pay  it.  The  statement  of  claii 
expressly  claims,  personally  or  alternatively  against  the  < 
dant  company  as  administrator  de  bonis  non  payment  ( 
sum  of  67SL  ISs,  lOd.  To  this  relief  I  think  the  pli 
entitled,  though  the  charge  of  breach  of  trust  in  paragraph 
unfounded.  I  therefore  give  judgment  for  the  plaintiff, 
costs  against  the  defendant  company,  for  6732.  188.  lOd 
interest  at  4  per  cent,  from  the  date  of  the  writ  to  the  pi 
time. 

Judgment    for     plaintif    agains 
defendant  company ,  with  cost 

Solicitors  for  the  plaintiff:  Pavey,  Wilson  d)  Cohen, 
Solicitors  for  the  defendants :  Smith  &  Emmerton, 
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[IN  CHAMBERS.] 

RADSHAW'S  GUIDE,  Exparte  STILLWELL. 

'aph  Ad  1901  {Commonwealth,  No.  12),  m.  28  atid  29—**  News- 
paper " — Bradshaws  Guide, 

as  to  whether  a  publication  is  a  newspaper  within  the  meaning 
Post  and  Telegraph  Act  1901  is  almost  entirely  one  of  fact,  to  be 
inspection  of  the  document,  guided  by  common  knowledge. 
1  which  in  its  real  nature  is  essentially  a  book  of  reference  is  not 
liin  the  meaning  of  sec.  28. 

an  appeal  by  Alfred  Stillwell,  carrying  on  business 
ind  Co.,  against  the  removal  by  the  Deputy  Post- 
•al  at  Melbourne  from  the  register  of  newspapers  of 
ion  called  BradaJtaws  Guide  to  Victoria,  An 
^as  also  made  for  the  restoration  to  the  register  of 
blication.  The  matter  came  on  for  hearing  before 
ing  in  Chambers. 

Ekvits  of  the  appellant  stated  that  for  twenty-six 
haw's  Guide  had  been  published  monthly  in 
bhat  from  1879  up  to  the  date  of  the  Fost-Ojffice 
So.  1537)  the  publication  was  recognized  and 
,  newspaper  within  the  meaning  of  the  various 
ament  in  force  in  Victoria  relating  to  newspapers, 
ing  that  period  recognized  and  treated  by  the 
3stal  authorities  fius  a  newspaper.  Upon  the 
le  Act  No.  1537  the  publication  was  registered  in 
\  a  newspaper,  and  was  recognized  and  treated  by 
1  postal  authorities  as  a  newspaper.  Upon  the 
operation  of  the  Act  of  Parliament  No.  12  of  1901 
,1th  Act)  the  publication  was  registered  &s  a 
ithin  the  meaning  of  that  Act,  and  from  that  time 
February  1903  the  publication  continued  to  be  so 
d  was  transmitted  through  the  post  as  a  newspaper, 
iier  stated  that,  except  as  to  the  practical  infor- 
ined  in  the  publication,  its  character  had  never 
in  followed  a  statement  of  the  news  and  practical  - 
vhich  the  publication  contained  in  each  issue.    This 
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included  a  map  of  Victoria  showing  the  lines  of  railwa] 
the  names  of  stations,  names  of  all  cities,  towns,  etc.,  and 
qualifications  ;  the  population  and  areas  of  the  Australian  £ 
a  complete  time  table  of  all  railways  in  Victoria,  with  disi 
fares,  and  other  information  relating  thereto  ;  list  of  char; 
luggage  and  goods,  etc. ;  information  as  to  tramways  anc 
information  as  to  flower,  fruit,  and  kitchen  gardening  f 
current  month ;  names  of  Commonwealth  Ministry  and  me 
of  Parliament ;  names  of  the  Governors  of  the  States ; 
and  addresses  of  the  members  of  the  State  Parliament ;  in 
tion  as  to  qualification  of  electors  and  as  to  electoral  roll 
of  State  departments,  with  names  of  the  principal  official 
of  fees  for  making  searches  in  the  various  departments ; 
mation  relating  to  the  Melbourne  and  Metropolitan  Bo 
Works,  with  lists  of  charges  for  sewering,  draining,  etc. ; 
mation  as  to  the  various  municipalities ;  information  as  to 
towns,  rates,  and  matters  relating  to  the  closing  of  mail 
information  as  to  telegrams  and  telephones ;  calendar  for  c 
month,  showing  historical  events ;  table  of  probate  c 
information  as  to  consuls ;  table  of  time  of  ''  high  wat 
Williamstown  on  each  day.  The  publication  was  remove 
the  register  in  February  1903. 


Mitchell  for  the  appellant  in  support  of  the  application 
publication  is  a  "  newspaper  *'  within  the  meaning  of  sec 
Act  No.  12  (Commonwealth)  (a).  It  has  been  recognize* 
newspaper  for  twenty  years  in  the  State  of  Victoria,  ai 
been  recognized  by  the  postal  authorities  of  the  Common 
for  the  past  two  years.  Therefore  it  has  been  "  know 
recognized "  as  a  newspaper.  It  contains  "  practical  in 
tion;'*  sub-sec.  (a)  of  sec.  28  gives  a  definition  of  w 
*'  news,*'  and  the  fact  that  it  contains  something  which 


(a)  Sec.  28  ( 1 ) :— **  For  the  purposea 
of  this  Act  a  newspaper  shall  mean  any 
publication  known  and  recognized  as  a 
newspaper  in  the  generally  accepted 
sense  of  the  word  and  printed  and  pub- 
lished   within  the  Commonwealth  for 


sale  if— (a)  it  consists  in  sut 
part  of  news  and  articles  reli 
current  topics  or  of  religious  t 
or  practical  information  and  \ 
published  in  numbers  at  interva 
more  than  one  month.     .    .    ." 
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11  not  destroy  its  character  if  it  also  does  contain  that      HOOD,  J. 
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for  the  respondent — The  fact  that  the  publication 
recognized  by  the  Victorian  postal  authorities  has 
do  with  this  matter ;  it  cannot  amount  to  an  estoppel  ; 
tion  of  fact  whether  now  it  should  be  "  known  and 
as  a  newspaper  in  the  generally  accepted  sense  of  the 
the  evidence  shows  that  it  is  simply  a  "  guide,"  and 
I  tion  given  is  more  or  less  of  a  permanent  nature. 
a  year-book.  There  is  no  "  news "  given  in  the 
nse  of  the  word. 


fn  re 

"Bradshaw's 

Guide," 

Ex  parte, 

Stillwell. 


in  reply. 


Cur.  aclv,  vulL 


J.,  read  the  following  judgment : — Under  the  pro- 
the  Acts  relating  to  post-oflBces  a  publication  called 
I  Guide  to  Victoria  had  for  many  years  been  regis- 

newspaper  for  transmission  by  post.  Upon  the 
0  operation  of  the  Commonwealth  Act  (No.  12)  of 
bration  was  again  effected,  but  last  year  an  objection 
and  ultimately  the  publication  was  removed  from  the 
^he  proprietor  of  the  publication  now  applies,  under 
the  abovenamed  Act,  to  have  it  restored.  The  sole 
whether  or  not  this  Guide  is  a  "  publication  known 
zed  as  a  newspaper  in  the  generally  accepted  sense  of 
within  sec.  28  of  the  Commonwealth  Act.  This  seems 
rely  a  question  of  fact,  to  be  decided  upon  an  inspec- 

document,  guided  by  common  knowledge.  There  is 
,  in  the  section  to  define  the  persons  by  whom,  the 
e,  or  the  manner  in  which  the  publication  is  to  be 
nd  recognized,"  so  that,  if  the  words  had  stopped 
ould  have  felt  that  there  was  much  force  in  the 
hat  this  publication  has  been  "  known  and  recognized  " 
v'ious  registrations.  But  to  my  mind  the  additional 
t  entirely  disposes  of  this  view.  It  may  be  diflScult 
what  publications  would  come  within  this  section, 
laving  reference  to  the  complication  pointed  out  by 
i.  B  B 
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counsel,   arising    out     of    sub-sec.    (a),    and    doubtless    i 

publications  are  extremely  near  the  dividing  line.     But  1 

no  hesitation  in  saying   that  this  Bradshaiv's  Guide  is  i 

publication    "known    and    recognized   as   a   newspaper   ii 

generally  accepted  sense  of  the  word."     In  its  real  naturi 

essentially  a  book  of  reference,  and  lacks  every  element  of 

I  should  call  a  newspaper.     Its  form,  its  contents,  and  its  u 

point  to  something  totally  different  to  an  ordinary  newsj 

whose  main  object  is  to  give  information  about  recent  e^ 

and  which  is  not  a  record,  but  is  in  its  nature  ephemeral, 

though    many   persons   do   file   their   copies   for   reference 

dismiss  the  summons. 

Summons  disraisse 


Solicitors  for  applicant :  Finkj  Best  &  Hall, 

Solicitor  for  Deputy  Postmaster-General :  Guinness,  C 


Solicitor. 


\v.  H. 


A-:     \ 

M 


HODCiES,  J. 

1903 
November  25. 


GIBSON  V.  LEE  SUEY. 

Gold  Buyern  Act  1901  {No,  1780),  ss.  3,  S— Buying  unwrowjht  gold  voil 
licence — InformcUion — Sufficiency  of— Person  from  whom  gold  bottgfU — «S 
out  information — Order  to  review. 

In  an  information  under  sec.  3  of  the  Gold  Buyers  Act  1901  for  buyii 
without  a  licence,  it  is  not  necessary  to  state  from  whom  the  accused  is  i 
to  have  bought. 

A.  was  charged  simply  with  buying  unwrought  gold  without  being  licei 
to  do.  The  magistrates,  before  any  evidence  was  taken,  required  the  prosi 
to  state  from  whom  accused  was  alleged  to  have  bought,  on  the  ground  1 
the  absence  of  such  information  he  would  be  prejudiced  in  his  defence 
pi*osecution  refused  to  give  the  information  required,  and  the  magi 
thereupon  struck  out  the  case. 

Heldf  that  they  were  wrong  in  so  doing. 

Order  to  Review. 

The  defendant,  Lee  Suey,  was  charged  before  the  Cou 
Petty  Sessions  at  Castlemaine  under  sec.  3  of  the  Gold  B\ 
Act  1901  for  that  he  did  "on  the  29th  August  190 
Castlemaine,  unlawfully  buy  unwrought  gold  without  1 
licensed  so  to  do.'*     From  the  aflBdavits  it  appeared  that,  oi 
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called  on,  defendant's  solicitor  announced  that  he 
or  him,  and  that  he  pleaded  not  guilty,  pointed  out 
iformation  did  not  state  from  whom  it  was  alleged 
3ant  had  bought  the  gold  on  the  date  alleged  in  the 
n,  and  stated  that  unless  he  was  informed  from  whom 
1  was  so  alleged  to  have  bought,  the  latter  would  be 
in  his  defence, 
osecuting  inspector  refused  to  give  the  information 

Lgistrates  then  stated  that  in  their  opinion  the  accused 
ed  to  the  information  asked  for,  and  suggested  that 
lution   should   supply   it,   and   that   the    information 

amended  accordingly.  The  prosecution  refused  to 
1  course,  and  thereupon  the  magistrates  said  they 
mrn  the  case  to  give  the  informant  an  opportunity  of 
the  information  asked  for.  The  prosecuting  inspector 
he  Bench  that  it  was  useless  doing  so,  as  the  informa- 

not  be  given.     The  magistrates  thereupon  struck  the 

'der  nisi  was  then  obtained  to  review  this  decision  on 
d  that  the  justices  were   wrong  in  striking  out  the 

return  of  the  order  nisiy 

appeared  to  move  the  order  absolute. 

f  to  show  cause — The  information  was  defective — even 
inically  so,  the  accused  was  entitled  to  know  exactly 
he  was  charged.  In  such  a  case  the  magistrates  have 
nsist  that  the  charge  should  be  made  specific.  If  the 
n  refuses  to  do  so,  and  the  justices  thereupon  decline 
,  this  Court  will  not  compel  them  to  hear  the  case : 
re,  Ex  parte  Nemport  (a). 
I  referred  to  Justices  Act  1890,  sec.  203.) 
action  does  not  dispense  with  the  necessity  of  giving 
[  of  the  charge,  even  though  the  language  of  the  section 
ch  the  charge  is  laid  is  followed :  Smith  v.  Moody  (6). 
1  13  V.L.K  310.  {b)    [1903]  1  K.B.  56. 
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Half-a-dozen  charges  may  be  included  in  the  infonnatioi 
laid,  and  the  defendant  could  not  be  in  a  position  to  objee 
evidence  or  cross-examine  until  he  knew  on  which  charge 
was  being  tried. 

He  also  referred  to  Reg  v.  MoUiaon  (c) ;  Stait  v.  Colenso 
O'Donnell  v.  Hitchen  (e);  Hitchen  v.  Phipps  (/). 

Some  of  the  dicta  in  the  latter  case  seem  to  conflict  ^ 
Reg  V.  Hare  (supra),  but  in  Hitchen  v.  Phipps  the  questioi 
amendment  was  not  raised  at  the  hearing,  and  the  decisic 
really  on  the  question  of  jurisdiction. 


Cussen  in  reply — The  information  is  perfectly  correcl 
form.  Smith  v.  Moody  merely  decides  that  there  are  cer 
cases  in  which  particulars  must  be  given.  Here  the  offem 
constituted,  from  whomsoever  the  gold  is  bought,  and  it  is 
necessary  to  specify  the  person  from  whom  it  is  bought.  If 
justices  thought  that  an  injustice  was  being  done  during 
case,  they  might  have  rejected  the  evidence.  Even  if 
justices  were  right  in  requiring  the  information  required  t 
given,  they  had  no  jurisdiction  to  strike  it  out  on  refusal. 


M 


ii' 

m 


Hodges,  J.  In  this  case  there  was  an  information  be 
magistrates  charging  the  defendant  with  buying  gold  unwroi 
without  having  a  licence.  When  the  information  came  on 
hearing,  the  magistrates,  at  the  suggestion  of  the  defend 
asked  and  requiied  those  representing  the  informant  to  give 
name  of  the  person  from  whom  gold  was  bought.  The 
formant  and  his  representative  declined,  and  thereupon 
magistrates  struck  the  case  out.  The  question  is  whether  t 
were  right  in  so  doing.  The  charge  is  under  sec.  3  of  the 
No.  1780.  The  section  itself  says  no  person  shall,  after 
March  1902,  "  buy  any  unwrought  gold  or  gold  amalgam  un 
he  is  the  holder  of  a  licence."  The  section  says  "  No  pei 
shall  buy."  It  does  not  say  no  person  shall  buy  from  any  ot 
person  or  other  class  of  persons.  It  generally  and  absolul 
prohibits  the  buying  of  unwrought  gold.     In  my  opinion 

(c)  [1876]  2  V.L.R.  (L.)  51.  (e)    [1902]  27  V.L.R.  711. 

(d)  [1902]28  V.L.R.  286.  (/)  Post,  y,  422. 
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n  would  be  sufficient,  and  is  sufficient,  to  make  a 
bin  tbat  section  wben  it  cbarges,  following  tbe  words 
tion,  tbat  tbe  person  did  buy  unwrougbt  gold,  be  not 
rson  licensed  so  to  do. 

eing  so,  I  am  of  opinion  tbat  tbe  magistrates  bave  no 
to  strike  out  tbe  case  because  tbe  information  did  not 
jrtain  statements  wbicb  in  my  opinion  it  was  not 
bbat  it  sbould  contain.  Tbere  is  no  doubt  tbat,  wben  tbe 
at  comes  to  prove  tbe  fact,  it  may  become  very 
ibat  be  sbould  be  able  to  name  some  individual 
idence,  or  be  able  to  explain  wby  be  cannot.  Tbat, 
nion,  is  all  a  matter  of  evidence.  It  is  not  a  matter 
jcts  tbe  validity  of  tbe  complaint  or  information, 
in  my  opinion,  be  sufficient  to  justify  a  conviction 
e  proved  that  a  person  saw  tbe  person  cbarged 
)r  buying  gold  from  some  person  wbo  bas  disappeared, 
me  be  did  not  know,  and  could  not  find,'  or  could 
fy  and  find.  I  do  not  tbink  tbat  a  conviction  under 
umstauces  would  be  bad  because  no  individual  is 
can  be  named.  It  migbt  be  a  reason  wby  tbe 
is  migbt  doubt  tbe  accuracy  of  tbe  evidence,  .and 
.ffect  tbe  weigbt  of  tbe  evidence  given,  but  tbat  is  all. 
will  be  absolute  witb  costs. 


HODGES,  J. 

190.S 

Gibson 

V, 

Lee  Suey. 


Order  absolute. 


)r  for  informant 
)r  for  defendant : 


GuinnesSy  Crown  Solicitor. 
Cornish, 


J.  M. 
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KITCHEN   V.   PHIPPS. 

Justices  Act  1890  [No.  1105),  «.s.  73,  155,  156,  187 — Information  diaclosin, 
offence  —  Remand  —  Conviction  —  Jurisdiction — False  imprisonment  —  A 
against  justice  of  the  peace. 

Where  an  accused  person  is  brought  before  a  court  of  petty  session 
information,  the  fact  that  the  information  discloses  no  offence  does  not  de] 
the  Court  of  jurisdiction  to  remand  the  accused  and  detain  him  until  he  i 
bail  for  his  appearance. 

Where  justices,  acting  on  a  mistaken  view  of  the  law,  upon  evidence  whi 
insufficient  to  prove  any  offence,  convict,  and  cause  to  be  detained,  an  ace 
person  who  is  before  them  on  an  information  which  in  fact  discloses  no  offt 
they  are  not  liable  in  an  action  of  false  imprisonment  as  having  acted  wit 
jurisdiction. 

Per  HoLROVD,  J.  By  sec.  187  of  the  Justices  Act  1890  (No.  1105)  the  jus 
are  legally  bound  to  proceed  to  hear  the  information,  however  defective  in  i 
or  in  substance.     They  cannot  tlierefore  be  subjected  to  any  action  for  so  doi 

Semhle,  the  test  of  jurisdiction  is  whether  the  justices  had  power  to  c 
upon  the  inquiry,  and  not  whether,  having  done  so,  they  acted  rightl; 
convicting. 

Motion  for  New  Trial. 

The  plaintiff,  John  Hitchen,  was,  on  25th  November  II 
brought  before  the  Court  of  Petty  Sessions  at  Prahran,  of  wl 
Court  the  defendant,  James  Phipps,  a  justice  of  the  peace, 
then  a  member,  on  warrant.  The  information  charged  "  t 
the  said  John  Hitchen,  on  the  second  day  of  November  1901 
Prahran,  did  unlawfully  use  a  certain  shop,  to  wit,  Gar 
tobacconist  shop,  for  the  purpose  of  betting  with  persons  res 
ing  thereto.*'  On  the  case  being  called  on,  Hitchen  was  reman 
by  the  defendant,  but  was,  he  alleged,  detained  in  Court 
several  hours,  pending  bail  being  found  for  his  appearance 
the  following  2nd  December  1901. 

On  the  latter  date,  the  defendant,  purporting  to  act  a 
justice,  caused  the  plaintiff  to  be  detained,  and,  as  it  was  allej 
assaulted  and  convicted  the  plaintiff  of  the  said  charge,  fin 
him  20i.,  in  default  3  months'  imprisonment,  with  costs.  Hitcl 
was  again  detained  in  Court  until  bail  could  be  found.  1 
conviction  was,  in  March  1902,  quashed  by  the  Full  Court  (v 
O'Donnell  v.  Hitchen  (a),  where  the  grounds  of  the  Full  Cou 
decision  will  be  found).  The  plaintiff  thereupon  brought  i 
(a)     [1902J27  V.L.R.  711. 
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ainsfc  the  defendant  for  false  imprisonment,  alleging 
iefendant  had  acted  wholly  without  jurisdiction,  and 
500Z.  damages.  The  defendant  pleaded  not  guilty  by 
3  Vict.  No.  1105,  sec.  165),  and,  without  admitting  any 
►aid  into  Court  the  sum  of  5i.,  as  sufficient  to  satisfy 
iffs  claim. 

stion  was  tried  before  Hood,  J.,  who  entered  a  verdict 
^fendant  with  costs,  on  the  ground  that  the  amount 

Court  was  sufficient.  His  Honour  added — "  I  also 
bere  was  any  want  of  jurisdiction." 
J  the  trial  it  was  shown  that  the  information  and 
rere  not  signed  by  the  defendant.  Hood,  J.,  refused  to 
dence  as  to  the  remand  on  2oth  November,  on  the 
at  the  information  had  not  been  taken  by  defendant, 

the  only  want  of  jurisdiction  alleged  arose  after 
'nment. 

of  motion  for  a  new  trial  was  given  on  various 
irhich,  having  regard  to  the  decision  of  the  Full  Court, 
jessary  to  set  out. 

or  the  plaintiff,  in  support  of  the  motion,  referred  to 
'iJvidence,  602 ;  Scott  v.  Sampson  (b) ;  O'Donnell  v. 
j) ;  De  Faro  v.  Rankin  {d). 

er  for  the  defendant,  to  oppose,  referred  to  the 
let  1890,  sees.  73,  155, 156, 187  ;  Cave  v.  Mountain  (e) ; 
irkinaon  (/)  ;  Laurenson  v.  Hill  (g)  ;  R.  v.  Bolton  {h) ; 
V,  Sparlce  (i) ;  King  v.  Remnant  (k) ;  Coulson  v. 
h  (l) ;  Boyett  v.  Boyett  (in) ;  Rodgers  v.  Richards  (n). 

n  reply. 

►YD,  J.  This  was  a  motion  for  a  new  trial  of  an  action 
3y  John  Hitchen  against  James  Phipps,  J.P.,  on  the 
at  the  plaintiff  was  charged  with  a  pretended  offence ; 
►peared  before  the  Court  of  Petty  Sessions  at  Prahran, 


2J8Q.B.D.  491.  {h) 

.L.R.  711.  (t) 

)]2o  V.L.R.  170.  {k) 

)]  1  M.  &  G.  257.  (/) 

1]20L.J.  (M.C.)208.  (m) 

r.  C.L.R.  177.  (M) 


[1841]  1  Q.B.  66. 
[1853]22L.J.  (M.C.)67 
[1825]  1  R.  &  R.  136. 
[1894]2Q.B.  316. 
[1897119A.L.T.  41. 
[1892]  1  Q.B.  555. 
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F.O.  of  which  defendant  was  a  member ;  that  he  was  there  remandi 

19Q3  was  subsequently  brought  up  before  the  same  justices  again  8 

convicted  ;  and  that  therefore  he  was  twice  unlawfully  assaul 
and  imprisoned  under  the  assumed  authority  of  the  defends 
He  alleged  certain  special  damages  incurred  in  defending  hima 
Hoiropd,  J,  ^^  ^Yie  defendant  paid  5L  into  Court  in  full  satisfaction, 
admitting  any  liability.  My  brother  Hood  found  a  verdict 
the  defendant  with  costs  on  various  grounds,  but  added — "  1 1 
doubt  whether  there  was  any  want  of  jurisdiction  " — that  i< 
say,  he  doubted  whether  the  magistrate  had  not  suffici 
jurisdiction  to  proceed  to  hear  and  determine  the  preten^ 
charge.  We  think  that  sec.  187  of  the  Justices  Act  1890  sh( 
that  the  justice  had  jurisdiction.  He  may  have  made  a  mista 
he  did  make  a  mistake  ;  he  was  wrong  in  his  law  ;  but,  accc 
to  the  interpretation  which  we  put  upon  this  section — the  s( 
interpretation  having  been  previously  given  to  it  by  others- 
think  the  justice  was  bound  to  proceed  to  hear  this  informat 
though  it  may  have  been  imperfect  and  bad.  The  section  st< 
— "  On  the  hearing  of  any  information  or  other  proceedi 
before  any  court  of  petty  sessions  or  justice  no  objection  si 
be  taken  or  allowed  to  any  information  warrant  or  summons 
any  defect  therein  in  substance  or  in  form."  (His  Honor  r 
the  rest  of  the  section.)  Whatever  may  be  the  meaning  of 
latter  part  of  the  section,  it  provides  that  no  objection  is  tc 
allowed  or  shall  be  taken  to  any  information  for  any  defec 
substance  or  in  form.  The  justice  is  legally  bound  to  proc( 
He  cannot  therefore  be  subjected  to  any  action  for  so  do; 
In  the  information  upon  which  the  justices  in  this  ( 
proceeded  no  offence  was  actually  charged.  It  was  intended 
charge  an  offence.  The  justice  believed  it  was  correctly  laic 
the  information,  and  proceeded  accordingly.  But  the  infon 
>ij  tion  was  not  correctly  laid;  the  language  was  insufficient 

charge  an  offence.  We  think  that  there  is  undoubtedly  a  del 
in  substance — that  the  information  charges  as  an  offence  t 
which  is  not  an  offence.  There  are  only  two  kinds  of  defect 
the  one  in  substance,  the  other  in  form.  These  are  the  oi 
two.  This  is  not  a  defect  in  form  ;  it  is  a  defect  in  substai 
There   is   no   mode   by  which    the   defect  can  be   cured.    ' 
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J  has  to  go  on.  Going  on,  he  may  make  mistakes,  but 
iable  on  the  ground  of  want  of  jurisdiction.  That,  we 
)08es  of  the  whole  action.  The  learned  Judge  dismissed 
because  he  thought  the  oL  paid  into  Court  sufficient. 
IS  this  motion  for  a  new  trial. 

LETT,  J.  It  appears  to  me  that  the  magistrate  had 
n  to  deal  with  that  which  was  the  subject  of  this 
ion,  as  to  whether  this  man  had  committed  the  offence 
;  in  a  certain  place,  and  that  he  had  jurisdiction  I 
)ears  from  O'DonnelL  v.  Hitchen  (o),  where,  if  the 
lad  been  sufficient  to  show  that  the  occupation  of  a 
he  present  plaintiff  was  with   the  permission  of  the 

the  shop,  the  case  could  have  proceeded,  and  the 
m  might  have  been  amended.  That  which  caused  the 
js  to  be  utterly  abortive,  and  was  the  reason  of  the 
b  setting  aside  the  conviction,  was  the  insufficiency  of 
ice.  The  magistrate  acted  upon  a  section  of  the  Act, 
sed  that  the  offence  described  in  that  Act  was  properly 
in  the  information  before  him.  It  happened  not  to  be 
ppened  that  there  was  an  insufficiency  of  evidence 

a  material  ingredient  to  be  proved  in  the  offence, 
it  would  have  been  wrong  to  amend  the  information 
it  conform  to  the  language  of  the  Act.  But  he  was 
1  investigating  a  charge  having  reference  to  a  matter 
ih  a  justice  clearly  had  jurisdiction.  The  mere  failure 
e  evidence  to  show  a  necessary  ingredient  of  that 
I  not  deprive  him  of  jurisdiction.  I  think,  therefore, 
mot  be  said  that  he  was  acting  without  jurisdiction. 

:s,  J.     I  am  also  of  opinion  that  this  motion  should  be 

An  information  had  been  laid  against  the  plaintiff. 

information  he  had  appeared   before  the  magistrate. 

aation  purported  to  have  been  laid  under  sec.  51  of  the 

■ences  Act  1890.     The  Full  Court,  after  a  good  deal  of 

arrived  at  the  conclusion  that  that  information  did 

nt   to   stating   an   offence.     But   when    the    plaintiff 

before  the  magistrate  on  that  charge,  the  magistrate, 

(0)    27  V.R.L.  711. 
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under  sec.  187,  or  by  reason  of  the  operation  of  sec.  187,  'w 
in  my  opinion,  bound  to  deal  with  it.  That  section  fort 
magistrates  to  listen  to  any  objection  to  an  information  on 
ground  of  any  defect  in  substance  or  in  form.  The  informat 
was  laid  ;  plaintiff  was  there ;  the  magistrate  was  required 
act.  Had  he  jurisdiction  ?  In  my  opinion,  if  he  had  declii 
to  act,  a  mandamus  could  have  issued  against  him  to  com 
him  to  act,  and  he  would  have  been  bound  to  hear  t 
determine  the  complaint.  He  remanded  the  plaintiff,  and 
that  remand  he  has  brought  his  action.  Damages,  he  alle| 
should  have  been  given  in  respect  of  that  remand.  The  lean 
judge  refuses  to  give  damages  in  respect  of  that  remand,  and 
my  opinion,  rightly  so.  The  justice  was  under  the  neees.«: 
of  dealing  with  the  charge  before  him.  He  had  to  hear  t 
determine  the  application  for  a  remand.  He  dealt  with 
and  whether  he  granted  that  application  for  a  remand 
refused  it,  it  was  a  matter  entirely  within  his  discretion. 
is  not  necessary  to  determine  whether  there  was  in  the  com 
tion  any  excess  of  jurisdiction,  because  the  learned  judge  h 
opinion  that  the  amount  paid  in  is  sufficient,  even  if  there  w 
any  excess  of  jurisdiction.  But  I  very  greatly  doubt  whet 
there  was  any  excess  of  jurisdiction.  The  prosecution  ^ 
alleging  an  offence  under  sec.  51  of  the  Police  Offences  i 
The  present  plaintiff  was  denying  the  charge.  The  magistr 
had  to  hear  and  determine  that  charge.  If  he  had  commit 
an  offence  under  that  Act,  undoubtedly  he  had  jurisdiction 
deal  with  it.  It  was  alleged  in  argument  that  he  had,  £ 
evidence  was  adduced  to  support  it.  That  was  a  matter  wh 
the  magistrate  had  to  deal  with,  and  I  should  be  slow  to  an 
at  the  conclusion  that,  because  he  made  a  mistake,  he  1 
not  jurisdiction.  But  that  matter  it  is  not  necessary  to  d 
with  here.  The  decision  of  the  first  point  is  enough.  I  ag 
that  the  motion  should  be  dismissed  with  costs. 

Motion  for  new  trial  dismissed. 

Solicitor  for  the  plaintiff :  Potts. 

Solicitor  for  the  defendant :  Guinness,  Crown  Solicitor. 

J.  M 
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>ERPETUAL      EXECUTORS      AND      TRUSTEES  holroyd,  j. 
OCIATION    OF    AUSTRALIA   LIMITED    v.   THE  1903 

,ONIAL  MUTUAL  FIRE  INSURANCE  COMPANY 
ITED. 

^osts — Taxation — Coslii  incurred  be/ore  notice  of  claim — ContR  incurred 
s^ie  of  writ — Solicitor^ n  cJiargefor  looking  up  authorities — Discretion  of 
officer— Order  LXV.,  r.  27  (9). 

icurred  before  notice  of  an  intended  claim  has  been  served  upon  a 
iannot  )>e  allowed  upon  taxation  as  between  party  and  party, 
curred  by  a  defendant  after  notice  of  intended  claim,  but  before  tlie 
'rit  in  an  action,  may  be  allowed  upon  taxation  as  between  party  and 
■r  as  the  taxing  officer  considers  that  they  would  have  been  properly 
•  and  ought  to  have  been  allowed  if  they  had  been  incurred  after  the 
lent  of  the  action,  and  that  they  were  costs  necessarily  incurred  for 
i  of  procuring  evidence  which  could  not  otherwise  have  been  obtained, 
ing  officer  has  a  discretion  to  allow  a  solicitor's  charge  for  looking  up 
in  a  case  in  which  counsel  is  employed, 
officer's  discretion  under  Order  LXV.,  r.  27  (9),  considered. 


sw  OF  Taxation. 

plaintiff's  claim  was  as  executor  of  one  Johan  Gerhard 
omer  for  lOOOZ.  upon  an  accident  policy  of  insurance 
ed's  favour  issued  by  the  defendant.  The  main  defence 
the  deceased  had  not  died  accidentally,  but  that,  having 
insured  his  life  in  the  defendant  company  and  other 
s,  he  had  deliberately  committed  suicide.  Hoog- 
died  on  the  18th  of  May  1902,  under  circumstances 
to  suicide  caused  by  allowing  coal-gas  to  escape 
ap  in  his  bed-room.  On  the  19th  May  1902,  and  on 
nt  days,  defendant's  solicitors  had  attended  upon 
who  lived  in  the  same  house  as  the  deceased,  to 
leir  evidence  as  to  the  cause  of  his  death,  and  had 
ions  made  by  experts  of  the  gas-taps  and  gas,  etc.,  in 

1  where  he  was  suffocated,  which  was  hired  for  the 
of  making  experiments.  On  the  30th  May  1902  the 
made  a  claim  on  the  policy,  which  was  immediately 
id.  On  the  16th  June  1902,  the  plaintiff  wrote  a  letter 
ng  proceedings  to  enforce  its  claim,  and  on   the  21st 

2  issued  the  writ  against  this  defendant  and  against 
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two  other  defendants  against  whom  it  had  similar  elai 
The  hearing  of  this  action  was,  by  consent  of  the  parties,  staj 
pending  the  hearing  of  the  action  against  one  of  the  ot 
defendants.  In  the  action  that  was  tried,  the  evidence,  collec 
as  above-mentioned,  was  adduced  on  behalf  of  the  defendant 
whose  favour  judgment  was  given;  and  thereupon  notice 
discontinuance  of  this  action  was  given  on  the  18th  Deceml 
1902. 

Included  in  the  defendant's  bill  of  costs  of  the  action  w 
charges  for  work  done  between  the  19th  May  and  the  date 
the  issue  of  the  writ  inclusive.  Plaintiff  objected  to  all 
items  in  the  bill  for  costs  incurred  before  the  latter  date,  and 
objection  was  allowed  on  the  grounds  "  that  the  defendant 
only  entitled  to  work  actually  and  necessarily  done  in 
Supreme  Court  in  this  action  after  the  issue  of  the  writ,  and 
to  the  date  of  discontinuance  by  the  plaintiflF  (see  RohiTisoi 
Malcolm  and  Co.  Limited  (a)  re  the  item  '  Instructions 
Brief')";  and  "  that  the  items  disallowed  are  not  the  ordini 
costs  of  action  which  commence  with  *  Instructions  to  sue ' 
'  Instructions  to  defend  *  as  the  case  may  be :  See  PHdm,o 
Guide  to  Costs  (10th  ed.),  p.  104."  The  taxing  officer  tl 
went  on  to  say — *'  Although  disallowing  these  charges,  tl 
appeared  to  me  to  be  costs,  charges,  and  expenses  which  wo 
have  been  properly  incurred  and  allowable  if  they  had  b 
subsequent  to  the  issue  of  the  writ" 

The  defendant  objected  to  the  disallowance  of  these  ite 
on  the  following  grounds  : — 

"  (a)  That  the  taxing  officer  was  wrong  in  deciding  that 
defendant,  on  discontinuance  by  the  plaintiflF,  was  not  entil 
to  charge  for  work  properly  done  prior  to  the  issue  of  the  v 
in  the  action. 

"  Q))  That  there  was  uncontradicted  evidence  before 
taxing  officer  that  these  items  were  charges  in  respect  of  w 
properly  done,  and  which  would  have  been  properly  allowec 
'  Instructions  for  brief  '  if  the  action  had  proceeded,  and  that 
consequence  of  the  peculiar  facts,  it  was  absolutely  necess 
that  the  work  should  be  done  at  the  earliest  possible  momeni 
(a)    [1899]  5  A.L.R.  205. 
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hat  such  charges  are  fair  and  reasonable,  and 
y  incurred  in  obtaining  evidence  for  defence  of  this 

Lxing  officer  s  reasons  for  disallowing  the  defendant's 

were  : — 

)bjection  disallowed  for  the  reasons  stated  in  allowing 

objections  to  these  items. 

?^hile  agreeing  with  this  objection,  it  did  not  appear  to 

could  legally  allow  these  costs  as  costs  of  the  action, 

ot  then  having  been  issued. 

hese    charges    are    not   claims    as   '  Instructions    for 

n  the  action,  but  for  procuring  evidence  prior  to  the 

in  anticipation  thereof." 

lant  took  out  a  summons  to  review  taxation  in 
to  the  items  in  the  bill  for  work  done  prior  to  the 
le  writ,  and  also  in  reference  to  item  No.  50 — "  Look- 
d  noting  cases,  etc.,  U.  Is,  Od" — which  was  incurred 
ssue  of  the  writ,  and  the  reasons  of  the  taxing  officer 
)wing  which  were  that  "  it  cannot  be  allowed  as 
)ns  for  brief,'  and,  if  allowable,  it  was  premature." 

in  support  of  the  summons — The  items  disallowed 
;  and  reasonable  charges  and  expenses  properly 
n  procuring  evidence.  Order  LXV.,  r.  27  (9),  is  quite 
;  to  the  period  at  which  the  charges  may  have  been 

It  does  not  matter  whether  they  have  been  incurred 
ifter  writ  issued,  if,  in  fact,  the  material  collected  can 
Lq  be,  used  in  the  contemplated  action.     Though  the 

had  received  no  claim  prior  to  30th  May,  the  taxing 

found  that  the  defence  to  the  anticipated  claim  of  the 
7BS  of  such  a  nature  as  to  warrant  immediate  action, 
e  evidence  to  be  obtained  was  such  as  would  disappear. 
iis  of  the  air  in  the  room,  for  example,  had  to  be  done  at 
3  cases  which  hold  that  costs  incurred  before  action 
re  not  costs  in  the  cause  were  all  decided  before  the 
e  Act,  and  before  Order  LXV.,  r.  27  (9).  Under  this 
s  held,  in  Windha^n  v.  Sainton  (6),  that  the  taxing 
(6)    [1888]21Q.B.D.  199. 
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olBcer  had  "  a  discretion  to  allow  charges  and  expenses  \ 
incurred  by  the  defendant  in  procuring  evidence  wh 
plaintiff,  having  given  no  notice  of  trial,  subsequently 
tinued  the  action."  In  England  the  parties  were  not  s 
to  begin  to  collect  their  evidence  until  notice  of  trial  hi 
given,  and,  before  the  passing  of  this  rule,  the  practice  ^ 
to  allow  the  costs  or  expenses  of  doing  so.  That  case  sh 
discretionary  power  the  taxing  officer  now  has.  If  t 
collects  evidence  before  the  writ  is  actually  issued, 
appropriates  it  to  a  particular  action,  he  is  entitled  to 
imbursed  in  the  action  his  costs  and  expenses  in  collet 
Otherwise  he  may  say  to  the  solicitor — "You  must 
collect  that  evidence  again."  As  to  item  50,  see  In  re 
McEwan  and  Co,  Limited  (c),  where  Madden,  C.J.,  says 
to  No.  5, '  Looking  up  the  authorities,  etc.,'  I  think  that 
all  justifiable.  I  think  that  a  solicitor,  who  is  calle 
suddenly  to  prepare  the  defence  of  persons  assailed  in  th 
of  proceeding,  ought — not  merely  may,  but  ought — to  sj 
inform  himself  as  to  the  case."     Cf.  also  Bartlett  v.  Higgi 


DethHdge,  for  the  plaintiff,  to  oppose — An  applicati 
the  allowance  of  costs  incurred  before  action  has  neve 
heard  of  in  England.  Cf.  Pridinores  Guide  to  Costs  (10 
p.  104,  the  present  edition  of  which  is  compiled  by  offi 
the  Chancery  Taxing  Office.  It  is  clear  that  at  comm< 
costs  incurred  in  this  way  were  never  allowed.  Cf.  Cu 
Piatt  (e). 

[HoLROYD,  J.     We  can  take  that  for  granted.] 

The  defendant  was  indulging  in  a  luxury,  which  the  f 
should  not  be  called  on  to  pay  for. 

[HoLROYD,  J.  How  can  an  expense  be  called  a  luxui 
be  absolutely  necessary  for  the  case  ?  How  can  the  pei 
which  it  is  incurred  determine  whether  it  is  a  luxury  or  i 

Here   there  may   be  special   circumstances   that   mal 

.application  of  the  general  rule  a  hardship,  but  it  woulc 

most  dfvngerous  rule  that  a  party  should  be  entitled  to 


(c)    [1903]  29  V.L.R.  114,  at  p.  119. 
{d)    [iy01]2K.B.  230. 


(e)     [18641    33   L.J.   (C.P.) 
WiUes,  J.,atp.  257. 
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e  writ  issued,  and  charge  the  other  party  with  them. 
9)  was    never   intended    to  widen    the  discretion   of 

officer  to  the  extent  suggested.  If  it  had  been 
0  revolutionize  the  practice  that  nothing  (with  the 
of  the  cost  of  one  letter  demanding  payment)  could 
for  costs  for  work  done  prior  to  writ  issued,  it  would 

done  in  express  language.  As  to  Windham  v. 
f)y  the  action  was  on  foot,  and  the  parties  might  very 
have  been  justified,  though  notice  of  trial  had  not 
1,  in  going  on  and  getting  their  evidence  ready, 
ite  the  costs  incurred  before  ever  proceedings  were 

cannot  be  allowed.  If  a  man  chooses  to  incur  costs 
e  possibility  of  an  action  being  brought  against  him, 
ixury  he  must  pay  for  himself.  As  to  those  items,  at 
taxing  officer  was  right  in  not  giving  such  a  wide 
rule  27  (9). 

)YD,  J.  I  entirely  agree  with  you  as  to  that,  and  I 
as  to  those  particular  items  the  taxing  officer  is  right.] 
bem  50,  I  am  inclined  to  admit  that  the  case  of  In  re 
Ewan  and  Co.  Limited  (g)  is  an  autl^ority  in  point, 
i^ing  that  the  work  was  premature  the  taxing  officer 
,t  it  was  not  necessary  at  that  stage.  Such  work, 
sibly  upon  an  emergency,  is  Invariably  done  when  the 
«  into  counsel's  hands.     Under  the  present  procedure 

summons  for  directions,  each  side  discloses  what  it 
0  prove,  and  it  is  then  time  enough  to  look  up  the  law 
ject. 
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D,  J.  I  have  already  decided  that  the  defendant's 
so  far  as  they  relate  to  the  disallowance  of  certain  of 
cannot  be  sustained.  The  costs  charged  for  under 
s  were  incurred  before  any  notice  of  an  intended  claim 
d  upon  the  defendant,  who  was  not  justified  there- 
bicipating  the  action. 

the  remaining  items  the  disallowance  of  which 
ted  to,  so  far  as  the  taxing  officer  considered  that 
Id   have   been    properly   charged   for   and    ought   to 


.B.D.  199. 


((/)    [1903]2!)  V.L.K.  lU. 
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have  been  allowed,  if  they  had  been  incurred  a 
commencement  of  the  action,  and  that  they  we: 
necessarily  incurred  for  the  purpose  of  procuring 
which  could  not  otherwise  have  been  obtained,  t 
should  have  been  allowed,  and  the  objections  to  their  < 
ance  are  so  far  sustained.  With  regard  to  the  rule  to 
was  referred — Order  LXV.,  r.  27  (9) — it  appears  to  me 
old  common  law  principle  of  not  allowing  as  costs 
party  and  party  any  costs  (except  the  costs-  of  one 
demand)  incurred  before  notice  of  trial,  was  entirely  dc 
with,  and  that  principle  being  done  away  with,  th< 
oflScer  is  thrown  upon  his  own  discretion  in  asci 
whether  the  charges  and  expenses  were  just  and  reason; 
properly  incurred  in  procuring  evidence.  I  have  aire 
that  they  ought  to  be  limited  to  the  time  when  an  acti( 
have  been  reasonably  anticipated.  The  taxing  offic 
elusion  is  very  remarkable,  and  renders  this  quite  a  spe 
This  is  a  case  in  which  it  would  have  been  practically  ir 
to  get  the  evidence  which  was  necessary  for  the  defeni 
the  defendant  had  set  about  it  at  the  earliest  possible 
and  I  see  no  reason  why,  if  the  evidence  is  necessary,  a 
costs  incurred  were  necessary  in  procuring  it,  they  sh 
be  allowed,  although  they  happen  to  have  been  incurr( 
action,  just  as  much  as  if  they  had  been  incurred  after  i 
I  am  very  much  puzzled  as  to  some  of  these  latt 
because  I  do  not  know  what  is  meant  by  them  or  by  tl 
officer  s  reasons.  Item  50  is  "  Looking  up  and  noting  ci 
As  to  that,  I  am  inclined  to  think  myself  that  it  is  a  i 
discretion  with  the  taxing  officer  whether  he  should  c 
not  allow  something  for  the  solicitor's  trouble  in  lo< 
cases  where  counsel  is  employed.  I  can  understand 
would  be  quite  unnecessary  that  he  should  in  some  cas( 
others  it  may  be  very  important  that  the  solicitor  she 
up  reports  of  cases.  I  think  that  is  a  matter  for  th 
officer  s  discretion.  As  to  the  rest  of  the  items,  if  tli 
officer  thought  them  necessary  he  should  have  allow 
I  will  send  them  back  to  him.  If  he  has  already  » 
them  and  thought  them  unnecessary,  I  think  his  diss 
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should  stand  ;  but  if,  on  the  other  hand,  when  he  comes  to  con- 
sider them,  he  thinks  they  were  properly  incurred,  they  should 
be  allowed. 

Summons  allowed  in  part. 

Solicitors  for  the  plaintiH':  Nunn,  Smith  Jk  Jeffreaon. 
Solicitors  for  the  defendant :  Gillott,  Bates  dk  Moir. 


H.  I.  c. 


[PRACTICE    COURT.] 

KANNULUIK  v,   MAYOR,  etc.,  OF  HAWTHORN. 

Appeal  to  Privy  Council — Order  in  Council— Judgment  rtsptcting  property  or  civil 
right  amouniing  to  or  of  the  vcUue  of  5001, — Cost8  of  repair  of  drain,  subject 
matter  oj  dispute. 

The  plaintiff  brought  an  action  against  a  muDicipality  for  causing  damage  by 
allowing  water  from  a  drain  to  overflow  on  to  his  property.  The  plaintiff 
recovered  250/.  damages.  Upon  a  motion  by  the  defendant  municipality  for 
leave  to  appeal  to  the  Privy  Council  under  the  Order  in  Council,  affidavits  were 
filed  to  show  that  the  cost  of  repairing  the  drain  so  as  to  prevent  the  overflow 
would  be  considerably  over  500/.  ;  on  the  part  of  the  plaintiff  it  was  alleged  that 
the  ooet  should  not  exceed  150/.  or  200/. 

Held,  that  as  the  civil  right  involved  was  the  right  of  the  municipality  to 
keep  the  drain  as  it  was,  and  as  in  the  opinion  of  the  Court  it  would  cost  more 
than  250/.  to  put  the  drain  structurally  right,  if  the  right  claimed  were  denied 
there  was  a  judgment  involving  a  civil  right  amounting  to  or  of  the  value  of 
300/.,  and  leave  to  appeal  should  be  granted. 

Semble,  in  arriving  at  the  amount  involved  the  Court  should  consider  the  case 
as  one  entirely  between  the  parties  to  the  particular  action,  without  reference  to 
threatened  actions  in  respect  of  the  same  right  by  other  persons. 

This  was  a  motion  on  behalf  of  the  Mayor,  etc.,  of  the  City 
of  Hawthorn  for  leave  to  appeal  to  the  Privy  Council.  The 
plaintiff  Eannuluik  brought  an  action  against  the  municipality 
claiming  damages  on  the  ground  that  the  defendant  had  allowed 
water  to  be  collected  or  concentrated  in  a  drain  so  as  to  cause  a 
public  nuisance,  or  so  that  the  same  overflowed  and  was  cast 
upon  the  plaintiffs  land  ;  an  injunction  was  also  claimed  in  the 
action.  The  plaintiff  recovered  250/.  damages,  but  the  injunc- 
tion was  refused.  The  Full  Court  upheld  the  judgment  (ante, 
VoL29,V.L.R.  CC 
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p.  308).  The  defendant  now  applied  for  leave  to  appea 
Privy  Council.  The  affidavit  filed  on  behalf  of  the  d 
alleged  that  the  judgment  involved  directly  or  indirectl} 
respecting  property  or  civil  rights  of  the  value  of  5( 
was  further  alleged  that  another  action  had  been  con 
against  the  defendant  by  another  person  in  respect 
concentration  of  water  in  the  same  drain. 

There  were  numerous  affidavits  filed  as  to  the  cost  o 
ing  the  drain  which  was  the  real  cause  of  the  damat 
affidavits  of  the  experts  for  the  plaintiff  alleged  that  t 
could  be  made  efficient  for  200L;  the  affidavits  of  the  ex] 
the  defendant  alleged  that  it  would  cost  considerably  o^ 
to  remedy  the  evil  complained  of. 

McArthur  (Isaacs,  K.C,  with  him)  for  the  defer 
support  of  the  motion — The  civil  right  which  is  involve 
judgment  is  the  right  to  have  the  drain  maintained  as  i 
at  present  without  further  expenditure.  If  the  drain  I 
repaired,  then  the  defendant's  affidavits  should  be  accej 
the  experts  swear  that  it  will  involve  an  expenditure  fat 
ing  oOOl.  to  remedy  the  causes  of  complaint.  Then 
another  action  pending  which  is  practically  governed 
decision  in  this  case  :  Bailey  v.  Mayor  of  Port  Melbou 
Bendigo  Waterworks  Go.  v.  Thundei'  (6). 

Gussen  (with  him  Starke)  to  oppose  the  motion — 
that  another  action  is  pending  cannot  affect  the  right  t 
in  the  present  action ;  the  right  involved  must  be 
between  the  same  parties.  The  right  to  appeal  i 
mutual,  and  it  would  be  wrong  to  allow  the  defendant  t 
because  he  was  threatened  with  other  actions  when 
particular  action  in  question  the  plaintiff  would  have 
right :  Wilcox  v.  Glarke  &  Go.  (c).  The  onus  of  proof  is  i 
applicant,  and  it  is  for  the  applicant  to  satisfy  the  Coi 
the  amount  involved  is  5001, 

Counsel  referred  to  Brown  v.  Higgins  (d). 


(a)  [1888]  14  V.L.R,  260. 

(b)  [1870]  I  V.R.  (L.)  123. 


(c)     [1896]  21  V.L.R.  752. 
{d)    [1900]  25  V.L.R.  691. 
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Hodges,  J.  I  cannot  say  that  the  facts  stated  in  the 
affidavits  are  very  satisfactory,  or  that  I  feel  any  great 
confidence  that  in  arriving  at  the  conclusion  upon  the  facts  I 
have  arrived  at  the  correct  conclusion.  The  affidavits  are  those 
of  a  number  of  men  eminent  in  their  calling,  and  given  on 
different  sides,  and  are  in  direct  conflict.  I  have,  however,  to 
determine  this,  whether  under  the  Order  in  Council  "  the 
judgment  decree  order  or  sentence "  involves  "  directly  or 
indirectly  any  claim  demand  or  question  to  or  respecting 
property  or  any  civil  right  amounting  to  or  of  the  value  of 
oOOi."  Now  the  "  civil  right"  which  is  really  in  issue  here  is 
the  Council's  right  to  have  this  drain  as  it  stands.  The  plaintiff 
alleges  that  the  drain  as  it  stands  is  a  wrong  to  him ;  the 
defendant  council  says  it  has  a  right  to  have  that  drain  as  it 
is.  Is  that  a  "  right "  amounting  to  or  of  the  value  of  oOOL  ? 
There  is  a  verdict  that  the  drain  is  wrong,  and  the  plaintiff  has 
recovered  2,501.  damages.  If  the  drain  is  wrong,  and  dealing 
with  the  case  as  one  entirely  between  the  plaintiff  and  the 
defendant — and  I  am  inclined  to  think  that  that  is  the  way  I 
ought  to  deal  with  it — then  I  find  that  there  is  already  a  verdict 
awarding  2501.  damages,  and  there  is  an  obligation  upon  the 
council  to  alter  that  drain,  and,  so  to  speak,  prevent  it  doing 
damage  to  the  plaintiff  in  the  future,  or  else  to  take  the  risk  of 
a  repetition  of  claims  for  damages.  The  amount  that  it  will  cost 
to  put  that  drain  right  is  alleged  on  the  one  hand  as  the  amount 
which  I  should  take  into  consideration,  and  on  the  other  hand  it 
is  put  as  a  matter  of  law  that  I  should  not  consider  that  amount 
because  the  cost  of  putting  the  drain  right  does  not  by  any 
means  necessarily  determine  that  the  council  will  lose  the  sum 
so  expended,  and  it  will  have  a  very  much  more  valuable  drain 
when  the  work  is  done.  As  a  matter  of  law  I  think  I  am 
bound  to  take  into  consideration  either  what  it  will  cost  to  put 
it  into  a  condition  so  that  it  will  not  injure  the  plaintiff  in  the 
future,  or  the  amount  of  damages  the  defendant  will  incur  if 
they  do  not  do  so.  And  although  to  others  in  the  district  the 
new  drain  may  be  of  more  value  when  so  altered,  still  the 
council  desire  to  have  it  as  it  is,  and  it  says  that  if  it  is  wanted 
otherwise  every  penny  it  spends  upon  it  is  money  expended  not 
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under  its  own  will,  except  so  far  as  it  is  coerced  by  the  jud 
of  the  Court.  I  think  I  should  look  upon  that  as  part 
value  of  the  civil  right  they  claim — a  right  to  keep  that 
where  it  is  and  as  it  is.  With  regard  to  the  cost  of  put 
right  the  affidavits  are  conflicting. 

(His  Honor  referred  to  the  affidavits,  and  stated  t] 
thought  the  cost  would  be  a  great  deal  more  than  the  ai 
mentioned  by  the  various  witnesses  of  the  plaintiff,  and  inti 
that  in  his  opinion  the  right  involved  amounted  to  mor 
500f.) 

Motion  allowed  on  usual  ter 


Solicitors  for  plaintiff:   Weatley  Jk  Dale, 
Solicitor  for  defendant :  Derham, 


w.  H 
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SAVAGE  V,  THOMPSON 

Book  Debts  Act  1896  {No.  1424),  «.  S—AssignmetU  or  tramfer  of  book  debi 
registration  of  document  —  Invalidity  —  Insolvency  —  Mutual  debts  - 
right  of— Insolvency  Act  1890  {No.  1102),  s.  121. 

Sec.  3  of  Act  No.  1424  is  not  restricted  to  assignments  coming  wi 
meaning  of  *' assignments  *'  as  defined  by  the  Supreme  Court  Act  189( 
intended  to  cover  all  assignments  which  purport  to  convey  an  equitable 
in  debt. 

The  right  to  set-off  in  respect  of  mutual  dealings  under  sec.  121 
Insolvency  Act  1890  is  to  be  determined  and  fixed  in  respect  of  transactic 
ing  at  the  insolvency,  and,  while  no  right  of  set-off  can  arise  from  a  tn 
entered  into  after  insolvency,  yet  the  right  of  set-off  may  arise  subseqi 
insolvency  out  of  a  transaction  which  was  initiated  prior  to  insolvency. 

This  was  an  action  brought  by  C.  G.  Savage,  as  assig 
the  insolvent  estate  of  John  Scott,  claiming  a  declaration  i 
the  defendant,  W.  H.  Thompson,  that  an  agreement  date 
January  1903,  made  between  Scott  and  the  defendan 
invalid  so  far  as  it  purported  to  assign  the  book  debts  oi 
to  the  defendant,  and  also  claiming  1022.,  a  sum  received 
defendant  under  the  agreement.  Under  the  order  for  dir 
an  issue  was  directed  as  to  whether  the  plaintiff  was  enti 
recover  the  sum  of  1021.  or  any  part  thereof,  and  it  was 
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the  Jadge  at  the  trial  to  make  any  declaration  he  saw  fit  as  to 
the  validity  of  the  agreement.  The  defendant  paid  the  sum  of 
47Z.  168.  9d.  into  Court,  with  a  denial  of  liability,  and  gave 
a  notice  of  set-off  in  the  following  form  : — "  By  an  agreement  in 
writing,  dated  15th  January  1903,  made  between  John  Scott 
(the  insolvent)  and  defendant,  it  was  ag^ed  that  the  defendant 
should  purchase  all  book  debts  owing  to  the  insolvent  at  a 
discount  of  12  per  cent.,  such  debts  not  being  over  six  weeks 
due  to  insolvent  from  the  date  of  taking  possession  of  the 
business  of  the  said  insolvent.  The  defendant  accordingly  paid 
to  the  insolvent,  on  2nd  February  1903,  and  before  his  insol- 
vency, the  sum  of  237f.  198.  Id.  for  such  book  debts,  and 
defendant  claims  to  set  off  so  much  of  the  said  sum  of  2372.  198. 
Id,  as  is  sufficient  to  cover  plaintiff's  claim  for  1021" 

Under  the  agreement  between  Scott  and  the  defendant, 
which  was  made  on  the  15th  January  1903,  the  vendor  (Scott) 
agreed  to  sell  to  the  purchaser  (Thompson),  for  the  sum  of 
3002.,  his  wholesale  produce,  fruit,  wood,  and  coal  business, 
together  with  the  goodwill  thereof  and  certain  fixtures ;  the 
sum  of  502.  was  to  be  paid  as  deposit,  and  by  clause  9  it  was 
provided — **  And  it  is  further  agreed  between  the  vendor  and 
purchaser  that  the  latter  is  to  purchase  all  book  debts  owing  to 
the  firm  at  a  discount  of  12  per  cent,  net  such  book  debts  not 
being  over  six  weeks  due  to  the  firm  of  John  Scott  from  the 
(late  of  possession  of  the  said  business." 

The  sale  was  completed  on  2nd  February  1903,  but  the 
agreement  was  never  registered.  An  order  nisi  for  the  seques- 
tration of  Scott's  estate  was  obtained  on  the  13th  February,  and 
it  was  made  absolute  on  5th  March  1903. 

The  amount  paid  into  Court  (472. 168.  9d.)  was  collected  after 
the  13th  February  1903.  The  balance  of  the  total  sum  of  1022, 
was  collected  by  Thompson  before  the  commencement  of 
insolvency. 

The  action  came  on  for  trial  before  Hodges,  J. 

Starke  for  the  plaintiff. 

Waaley  for  the  defendant. 

Cur.  adv.  wit. 
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Hodges,  J.  By  a  document  dated  ]5th  January'19( 
Scott  agreed  to  sell  to  the  defendant  certain  stock-in-tra 
business  which  he  had  been  carrying  on  in  Melbourne.  1 
clause  of  that  agreement  contains  these  words  ''  and  it  is  i 
agreed  between  the  vendor  and  purchaser  that  the  latte 
purchase  all  book  debts  owing  to  the  firm  at  a  discount 
per  cent,  net  such  book  debts  not  being  over  six  weeks 
the  firm  of  John  Scott  from  the  date  of  possession  of  tl 
business." 

Under  that  agreement  the  defendant  paid  the  pu 
money  and  also  the  sum  of  237 L  for  the  book 
Immediately  the  money  had  been  paid  Scott  disappear 
left  the  country,  and  was  afterwards  arrested  and  brougt 
to  Melbourne.  He  was  made  insolvent,  and  the  plaintiff 
trustee  of  his  insolvent  estate,  and  he  claims  that  the  pro 
of  the  9th  clause  of  that  agreement  is  a  transfer  or  a.ssi§ 
of  a  debt  or  book  debts  within  the  meaning  of  the  Book 
Assignment  Act  1896 ;  that  it  is  invalid  and  of  no  effect 
ever,  not  having  been  registered,  and  that  consequent 
moneys  which  the  defendant  has  collected  under  it  belong  I 
the  plaintiff,  as  such  trustee,  and  should  be  paid  over  t 
The  first  matter  of  doubt  that  I  had  was  whether  or  not  tt 
clause  was  a  transfer  or  assignment  within  the  meaning 
Act.  It  is  clear  that  the  Legislature  did  not  mean  to  con£ 
operation  of  that  clause  to  what  would  be  an  assignmen 
book  debt  at  law  ;  that,  of  course,  could  never  be  effectua 
notice  had  been  given  to  the  debtor  and  the  debtor  had  a 
to  the  notice  and  agreed  to  pay — in  other  words,  unless  the 
been  a  novation.  If  the  Act  were  to  be  confined  to  such  i 
ments  as  came  within  the  definition  of  assignments  und 
Supreme  Court  Act  which  validates  assignments  where 
has  been  given,  it  would  seriously  prevent  the  operation  c 
Act,  and  practically  render  it  nugatory,  because  all  that  a 
had  to  do,  who  did  not  want  to  register  the  transaction, 
be  merely  to  omit  to  give  the  requsite  notice  to  the  debto 
my  opinion,  consequently,  the  provisions  of  sec.  3  of  th< 
Debts  Act  apply  to  every  instrument  which  conveys  whi 
been  called  in  the  past  an  equitable  interest  in  the  debl 
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which  assigns  the  debt  in  equity.  At  first  I  had  some  little 
doubt  as  to  whether  or  not  this  did  in  equity  assign  an  interest, 
because  it  says  "  it  is  further  agreed  '*  that  the  purchaser  is  to 
purchase. 

It  does  not  say  that  he  does,  but  leaves  it  as  if  it  were  some- 
thing to  be  done  in  the  future.  However,  looking  at  the  whole 
acope  of  the  agreement,  it  is  clear  that  that  was  the  only  docu- 
ment to  be  executed,  and  the  parties  meant  thereby,one  to  sell,  the 
other  to  buy.  I  think  this  is  borne  out,  because  the  Legislature 
makes  it  apply  to  all  assignments,  whether  absolute  or  condi- 
tional. In  one  sense  it  might  be  said  that  this  was  conditional, 
because  the  purchaser  was  not  to  have  the  stock-in-trade  unless 
he  paid  this  sum,  and  in  that  sense  it  was  conditional.  In 
that  sense  all  assignments  are  conditional.  I  think  the  Legis- 
lature meant  the  section  to  apply  to  this  document,  and 
in  my  opinion  it  is  an  assignment,  and  consequently  I  feel  I 
should  accede  to  the  argument  that  it  is  invalid,  as  the  section 
provides  that  it  is  to  have  no  validity  in  law  or  in  equity 
until  registered.  I  therefore,  so  far,  declare  the  assignment 
invalid. 

The  next  question  that  arose  was  as  to  whether  or  not,  even 
assuming  the  assignment  invalid,  the  trustee  is  entitled  to  get 
this  money.  It  was  urged  on  behalf  of  the  defendant  that  this 
assignment  is  now  utterly  invalid — it  is  of  no  effect  in  law  or 
equity — and  consequently  he  has  got  nothing  for  the  money  he 
has  paid,  and  having  got  nothing  for  the  money  paid  there  is  a 
debt  due  from  the  insolvent  to  him  which  he  is  entitled  to  set 
off  against  the  plaintiff's  claim.  In  my  opinion  the  fact  that  the 
defendant  has  got  nothing  is  due  to  the  omission  on  the  part  of 
Scott,  the  vendor,  to .  procure  registration  of  this  document. 
According  to  the  Act  and  the  schedules  thereto  it  is  not  the 
assignee  who  is  to  procure  registration,  it  is  the  assignor.  In  the 
first  schedule  the  form  is  set  out  of  the  notice  which  has  to  be 
given ;  that  notice  has  to  be  signed  by  the  assignor  or  transferor, 
and  it  is  a  notice  to  the  Registrar-General  that  "  I  hereby  give 
notice  " — that  is,  the  assignor — and  provision  is  made  in  the  Act 
for  the  creditors  of  the  assignor  opposing  the  assignment.  Directly 
Scott  became   insolvent  it  became  from  that  moment  utterly 
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impossible  for  hira  to  give  notice  and  to  procure  regist 
the  assignment,  and  all  those  things  passed  to  the  t 
insolvency.  There  was  therefore  a  failure  of  considers 
from  the  moment  of  insolvency  there  was  a  debt  due 
insolvent  to  his  assignee.  It  was  urged  by  counsel  < 
of  the  plaintiff  that  until  after  the  insolvency  there  was 
that  sec.  121,  although  it  does  not  in  express  tei 
impliedly  fix  the  time  at  which  the  mutual  debts  a 
determined  as  the  time  of  insolvency,  and  that  in  this  ci 
not  until  the  insolvency  was  complete  that  the  debt 
There  is  no  doubt  that  sec.  121  does  not  fix  any  time 
the  mutual  debt  or  mutual  credit  must  have  existed,  bu 
was  placed  on  the  case  of  In  re  Oillespie  (a),  which  dec 
where  there  are  mutual  dealings  between  a  debtor 
creditor  the  line  as  to  set-off  must,  as  a  general  rule,  a 
absence  of  special  circumstances,  be  drawn  at  the  da 
commencement  of  the  bankruptcy.  The  date  of  the  cc 
ment  of  the  insolvency  is  the  time  at  which  the  line  of 
tion  is  to  be  drawn  ;  that  is  the  way  it  is  stated  in  that  c 
I  am  inclined  to  think  if  I  accepted  that  rule  as 
without  any  reference  to  special  circumstances  that  it  w 
leave  the  defendant  in  this  case  entitled  to  set  off  th 
Scott  to  himself,  which  accrued  at  the  very  mo 
insolvency.  The  moment  of  insolvency  fixes  the  one 
well  as  fixes  the  right  of  the  other  party  to  have  that  c 
declared  invalid. 

There  is,  however,  a  later  authority  upon  the  ques 
that  authority,  in  my  opinion,  clears  up  any  possible  d< 
might  otherwise  have  existed,  and  in  my  opinion  the  tri 
that  while  the  line  of  demarcation  may  be  drawn  at  the 
of  insolvency  it  is  the  line  of  demarcation  with  respect 
actions,  and  while  no  right  of  set-off  could  arise  from  t 
action  entered  into  subsequently  to  insolvency,  yet  t 
of  set-off  may  arise  subsequently  to  insolvency  out 
transaction  which  was  initiated  prior  to  iasolven 
authority  I  refer  to  is  the  case  of  Sovereign  Life  Aasui 
V.  Dodd  (6).  (His  Honor  stated  the  facts  of  the  cas( 
(a)    [1885]  14  Q.B.D.  963.  (6)    [1892]  1  Q.B.  405. 


Digitized  by  VjOOQIC 


V.LR.] 


SUPREME  COURT:   VICTORIA. 


441 


case  went  to  the  Court  of  Appeal  (c),  and  at  p.  581  Bowen,  L.J., 
says: — "Further,  the  defendant  had  the  company's  money  in 
his  pocket,  and  was  entitled  to  make  use  of  a  counter-claim,  or, 
more  correctly,  a  set-off,  against  any  action  which  the  company 
might  bring  against  him  to  recover  the  money ;  he  could  not 
sue  the  company  or  counter-claim  against  them  in  the  strictest 
sense  of  the  term  because  of  the  liquidation  ;  but  he  could  say 
that  the  transactions  had  resulted  in  mutual  debts,  and  that  he 
had  a  right  to  set  off  the  debt  of  the  company  to  him  against  his 
own  debt  to  the  company.  That  was  his  position  when  his 
policies  matured,  and  he  could  be  in  no  worse  position  when  the 
company  brought  their  action';  he  was  entitled  to  set  up  his 
defence  of  set-off,  which  is  so  large  in  amount  as  to  be  a  bar  to 
the  company's  claim.  That  being  so,  I  agree  with  the  Master  of 
the  Rolls  that  it  is  unnecessary  to  consider  what  would  have 
been  the  position  of  the  parties  had  there  been  only  bankruptcy 
proceedings  and  no  action  had- been  brought." 

That,  in  my  opinion,  is  the  position  of  the  defendant  here ; 
he  is  entitled  to  set  off  the  amount  due  from  the  person  whom 
the  plaintiff  represents  against  the  claim  made  by  the  plaintiff. 
The  only  matter  is  one  of  detail  as  to  the  amount.  I  declare 
the  agreement  invalid,  and  the  defendant  is  not  entitled  to 
retain  any  of  the  moneys  he  has  received  after  the  insolvency. 
He  is  entitled  to  set  off  the  money  due  to  him  against  the  money 
that  was  due  from  the  insolvent,  but  the  moneys  collected  after- 
wards are  the  moneys  of  the  plaintiff,  and  he  must  pay  them 
over  to  the  plaintiff  and  merely  rest  upon  his  right  to  prove 
against  the  estate  for  the  balance.  As  to  the  question  of  costs,  I 
think  the  procedure  under  which  these  issues  have  been  settled 
is  unsatisfactory,  but  I  think  I  ought  to  direct  that  the  plaintiff 
should  get  the  general  costs  of  the  action,  the  defendant  to  get 
the  costs  in  connection  with  the  claim  of  set-off,  and  I  must  leave 
it  to  the  taxing  officer  to  adjust  such  costs  as  best  he  can. 

Solicitors  for  the  plaintiff:  Bruce  <k  Robinson. 
Solicitors  for  the  defendant :  Gaunson  &  Lonie, 

w.  H.  M. 
(c)    [1892]  2  Q.B.  573. 
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F.C.  DUNCAN  V.  DUNCAN. 

1904  Divorce— Marriage   Act  1890  {No,    1166),  m.  74,  83,   86  - Diacrtiionary  bar- 

February  2.  Consolidating  AcU,  effect  of. 

Sec.  86  of  the  Marriage  Act  1890,  which  empowers  the  Court  in  its  disoretion 
under  certain  circnmstanoes  to  refuse  to  grant  a  decree  of  dissolution  of  marriage, 
applies  to  all  decrees  of  dissolution  under  the  Act. 

This  was  a  suit  instituted  by  George  M.  Duncan  for  divorce 
on  the  ground  of  desertion  by  his  wife  for  three  years  and  upwards. 
After  the  decree  nisi  had  been  pronounced  it  came  to  the  know- 
ledge of  the  Attorney-General  that  the  petitioner  had  been 
himself  guilty  of  adultery  both  before  and  after  the  decree  nisi 
had  been  made.  The  Attorney-General  thereupon  intervened, 
and  the  matter  was  argued  before  Hodges,  J.  There  being  some 
conflict  in  the  decisions  as  to  whether  sec.  86  of  the  MarricLge 
Act  1890  was  applicable  to  cases  of  divorce  founded  upon  the 
new  causes  of  divorce  created  by  the  later  Act,  known  as 
"  Shiels's  Act,"  the  matter  was  referred  to  the  Full  Court,  and 
was  again  referred  to  a  special  sitting  of  the  Full  Court,  and 
now  came  on  for  argument. 

O'Hara  Wood  for  the  Attorney-General — Although  the 
Attorney-General  has  intervened  and  brought  before  the  Court 
the  fact  of  the  petitioner's  misconduct,  yet  it  would  appear  that 
the  Court  has  in  this  case  no  power  to  exercise  the  statutory 
discretion  which  is  given  by  sec.  86  of  the  Marriage  Act  1890. 
In  the  Act  as  it  was  originally  passed  in  1860  sec.  86  was  a 
proviso  to  what  is  now  sec.  83.  It  was  separated  in  the  Act  of 
1864  and  stood  as  a  separate  section.  Then  in  1889  a  new  Act,  No 
1056,  "  Shiels's  Act,"  was  passed  which  introduced  new  grounds 
for  divorce,  and  so  far  as  the  grounds  of  divorce  were  conceded 
and  the  effect  of  the  decrees  thereon  it  was  self-contained.  It 
provided  its  own  limitations  upon  the  granting  of  the  decree,  and 
confined  such  limitations  to  the  conduct  of  the  petitioner  contri- 
buting to  or  inducing  the  acts  complained  of.  See  sec.  12  of 
Act  No.  1056,  now  sec.  74.  It  was  not  intended  to  have  in 
existence  also  the  general  statutory  bar  which  was  in  the  Act 
then  in  force  and  which  was  applicable  only  to  the  grounds  of 
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divorce  referred  to  in    that  existing  Act.     The   words   "such  F.O. 

decree  "  in  sec.  70  (now  sec.  86)  at  that  time  could  only  refer  to  J^ 

decrees  for  causes  then  existing,  and  there  is  no  reason  by  the 
mere  consolidation  of  the  Statutes  to  give  those  words  a  wider 
meaning  and  make  them  applj^  to  all  decrees  granted  under  the 
consolidated  Act.  The  consolidating  Acts  have  not  altered  the 
law. 

Hobday  for  the  petitioner — Full  effect  should  be  given  to  the 
words  of  sec.  74 — "  The  Court  shall  pronounce  a  decree  dissolving 
the  marriage."  The  only  limitation  upon  that  legislative  direc- 
tion is  in  the  same  section,  where  it  is  provided  that  if  in  the 
opinion  of  the  Court  the  petitioner  has  contributed  to  the  wrong 
complained  of  the  petition  is  to  be  dimissed.  The  further 
limitation  contained  in  sec.  86  aims  directly  at  the  one  ground 
of  divorce,  "  adultery,"  and  stands  quite  apart  from  the  new 
grounds  of  divorce  introduced  by  the  Act  No.  1056.  The 
Attorney-General  should  pay  the  costs  of  this  reference, 
because  after  having  intervened  his  sole  argument  has  tended  to 
show  that  such  intervention  was  wrong,  and  that  the  Court 
cannot  exercise  this  discretionary  bar. 

Madden,  C.J.  In  this  matter  the  Attorney-General  has 
intervened,  and  by  such  intervention  has  certainly  done  service 
by  pointing  out  to  the  Court  what  was  unknown  to  the  Court 
before,  that  the  petitioner  before  the  decree  had  been  made 
absolute  had  committed  adultery  himself.  The  Attorney-Genei-al, 
bowever,  seemed  to  think  that  this  fact  did  not  matter  in  point 
of  law,  having  regard  to  what  is  called  "  Shiels's  Act,"  and 
although  we  have  been  puzzled  by  the  Attorney-General  inter- 
vening and  arguing  to  this  effect,  still  there  was  good  reason  for 
the  actual  intervention. 

The  question  is  whether  those  sections  which  have  been 
referred  to  in  argument,  which  are  general .  in  their  operation, 
and  which  in  effect  are  sections  of  procedure  in  a  large  degree 
for  the  administration  of  the  marriage  and  matrimonial 
jurisdiction,  which  have  always  prevailed,  do  or  do  not  apply 
to  the  new  causes  of  divorce  introduced  by  "  Shiels's  Act  ? " 
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Under  the  old  sections  as  they  originally  stood  tl 
certain  causes  of  divorce  created  and  establishe 
Act,  and  the  Act  itself  provided  that  the  litigati 
be  conducted  by  petition,  and  that  certain  evider 
be  presented  to  the  Court,  and  then  sec.  83  prov 
the  Court  is  to  do  when  satisfied  upon  the  evic 
the  case  of  the  petitioner  has  been  proved.  (I 
read  the  section.)  It  says — "The  Court  shall 
a  decree  declaring  such  marriage  to  be  dissolved." 
have  to  deal  w^th  sec.  86,  which,  as  the  Act  now 
somewhat  dissevered  from  its  original  position,  for 
first  a  proviso  to  what  is  now  sec.  83.  (His  Honor  re; 
The  contention,  as  I  understand  it,  is  this,  that  the  W( 
decree  of  dissolution  "  mean  a  decree  for  the  causes  of 
this  Act  previously  declared — that  is,  in  the  Act 
originally  passed  and  before  consolidation-— and  that  i 
and  do  not  refer  to  those  causes  of  divorce  introdu< 
later  Act — "  Shiels  s  Act."  In  my  opinion  the  wo 
decree "  do  not  mean  a  decree  as  based  upon  this  oi 
ground  of  divorce,  but  simply  a  decree  of  dissolution 
Court  is  called  upon  to  pronounce  in  any  appropriate 
sec.  83,  where  it  is  said  the  Court  is  bound  to  grant 
dissolution,  this  is  made  dependent  upon  sec.  86,  whic 
that  that  is  to  be  so  unless  certain  things  are  fou 
Court,  and  then  in  that  case  the  Court  shall  not  b( 
grant  a  decree.  It  is  said  that  the  word  '*  shall  "  in  i 
in  sec.  74  has  a  finality  about  it.  But  it  is  quite  clei 
Legislature  has  said  that  the  original  rule  is  that  the 
a  decree  if  the  case  is  proved,  but  the  Court  shall  not 
to  pronounce  such  decree  if  the  petitioner  has  been 
adultery.  "  Shiels's  Act "  was  introduced  while  the  ol 
that  rule  was  in  force  and  had  been  well  understood. 
Act  prescribed  a  new  series  of  causes  of  divorce  not 
recognized  by  the  Legislature  or  by  the  Court,  ar 
were  new  they  presented  special  features  whi 
not  attach  to  the  old  Act.  So  in  sec.  74  new 
was  made.  (His  Honor  read  sec.  74.)  Now  the 
lines  of  the  second  last  clause  of  that  section  mei 
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the  words  which  occur  in  the  first  and  last  lines  of  sec.  83. 
The  earlier  words  of  that  clause  in  sec.  74  are  new  limitations 
appropriate  to  the  new  causes  of  divorce  mentioned  in  the 
section.  The  substance  of  both  sections  is  that  if  the  case 
of  the  petitioner  setting  out  either  the  old  or  the  new  causes  of 
divorce  shall  satisfy  the  Court  as  being  proved,  the  Court  shall 
make  a  decree  dissolving  the  marriage.  Then  we  think  that  sec. 
86  is  a  general  section  which  applies  to  all  causes  of  divorce,  and 
it  provides  that  the  Court  shall  not  be  bound  to  pronounce  the 
decree  if,  etc  I  think  that  the  words  used  show  clearly  that 
the  intention  of  the  Legislature  was  that  sec.  86  should  apply  to 
all  causes  of  divorce,  whether  the  old  ones  or  those  introduced  by 
"  Shiels's  Act."  If  the  new  Act  had  seen  fit  to  enact  by  definite 
words  that  sec.  86  should  not  apply,  of  course  there  would  be  no 
cause  to  discuss  the  matter.  But  one  sees  no  reason  why  the 
particular  grounds  of  divorce  created  by  the  new  Act  should 
have  a  privilege  and  an  advantage  which  the  old  causes  under 
the  old  Act  would  not  have.  It  seems  absurd  to  say  that  one 
class  should  have  an  advantage  over  the  other. 

For  these  reasons  we  think  that  the  effect  of  sec.  86  is  to 
give  the  Judge  who  tries  the  case  a  discretion  whether  he  will 
or  will  not  pronounce  a  decree  of  dissolution  where  the  petitioner 
is  shown  to  have  committed  adultery.  In  this  case  it  will  be  for 
the  Judge  who  tried  this  case  to  determine  whether  such 
discretion  should  be  exercised  or  not. 

(His  Honor  then  dealt  with  the  question  of  costs,  and  no  costs 
of  the  reference  to  the  Full  Court  were  allowed.) 


F.C. 

1904 
Duncan 

V. 

Duncan. 


HoLROYD,  J.  I  concur  in  the  judgment  of  the  Court 
generally,  and  I  desire  to  say  that  I  think  the  words  "  such 
decree  "  in  sec.  86  mean  any  decree  of  dissolution  of  marriage, 
and  that  is  shortly  the  ground  of  my  decision. 

a'Beckett,  J.  I  think  that  if  when  the  "  Shiels  Act "  came 
into  force  this  discretionistry  section  had  not  applied,  then  the 
mere  alteration  of  the  position  of  the  clauses  in  the  consolidating 
Act  would  not  have  produced  a  change  in  the  law,  and  would 
not  have  given  a  discretion  which  had  not  previously  existed. 
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F.C.  I  go  back  therefore  to  the  law  as  it  stood  when  the  "  Shiels  Act" 

1904  passed.     When  the  "  Shiels  Act "  passed  it  is  material  to  observe 

^ that  under  the  Marriage  Act  of  1864  there  were  distinct  sections 

DCNCAN  ^ 

V.  in  force  (sees.  69  and  70),  of  which  sec.  70  had  originally  been 

J "       a  proviso  to  sec.  69.     The  matters  mentioned  in  sec.  70  had, 

A'BeckeU,  J.  generally  speaking,  reference  to  the  ground  of  adultery,  but 
there  was  then  a  section  saying  that  the  Court  upon  being 
satisfied  with  the  evidence  shall  pronounce  a  decree,  and  then 
came  sec.  70,  saying  that  notwithstanding  that  provision  the 
Court  shall  not  be  bound  under  certain  circumstances  to 
pronounce  such  decree.  Then  the  "Shiels  Act"  comes  into 
force,  and  it  provides  new  grounds  for  the  dissolution  of 
marriage,  and  it  contains  a  section  very  much  the  same  as 
sec.  69  of  the  old  Act,  winding  up  with  the  same  words,  and 
says  nothing  as  to  sec.  70,  but  it  does  say,  in  sec.  14,  that  so  far 
as  severally  applicable  the  provisions  of  the  Act  of  1864  shall 
apply  to  proceedings  under  the  new  Act.  It  is  clear,  too,  that 
sec.  71  of  the  Act  of  1864,  referring  to  alimony,  etc.,  would  apply 
to  the  **  Shiels  Act,"  and  the  words  "  such  decree  "  in  sec.  71 
apply  to  a  decree  under  "  Shiels's  Act,"  and  therefore  there  is  no 
reason  why  in  sec.  70  the  words  "  such  decree  "  should  not  apply 
to  a  decree  on  one  or  any  of  the  grounds  in  "  Shiels's  Act,"  unless 
indeed  there  wa^s  something  distinctly  to  exclude  it.  There  was 
no  reason  for  excluding  it,  and  it  was  not  excluded.  Therefore, 
altering  my  previously  expressed  opinion,  I  do  not  think  there 
is  sufficient  expression  of  intention  to  be  found  in  "  Shiels  s  Act ' 
to  deprive  the  Court  of  the  discretion  it  before  possessed. 

Hood,  J.  When  the  "  Shiels  Act "  (No.  1056)  was  pa^ssed  it 
was  enacted  that  it  should  be  "  read  with  and  construed  as  part 
of  the  Marriage  and  Matrimonial  Causes  Statute  1864."  No 
provision  was  made  as.  to  whereabouts  the  new  section  creating 
new  causes  for  divorce  should  appear,  but  it  is  to  be  read 
together  with  the  old  sections.  If  read  together,  the  only 
question  is  whether  there  is  anything  in  the  new  section  incom- 
patible with  the  old  sections,  and  I  can  see  nothing  in  the  new  Act 
incompatible  with  the  statutory  discretionary  power  already 
existing.    Subsequently  the  Legislature  proceeded  to  arrange  the 
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order  of  the  clauses  in  the  consolidating^  Act.     That  being  done,  F.C. 

"such  decree  "  in  sec.  86  means  any  decree  in  any  suit.    Sec.  85  of  ][^ 

the  consolidating  Act  of  1890  is  taken  from  the  new  Act,  and  that 

is  placed  immediately  preceding  the  discretionary  power  given  v. 

in  sec  86,  intimating  that  the  law  was,  in  the  opinion  of  the  __^'  * 

Legislature,  that  the  discretionary  power  applied  to  all  grounds        Hood,  J. 

of  divorce.     In  my  opinion, .  even  if  the  consolidating  Act  of 

1890  altered  the  law,  the   Court  would  be  bound  by  it.     No 

doubt  Ls  was  not  intended  to  alter  the  law,  but  we  must  read  an 

Act  as  it  stands,  and  give  effect  to  the  language  it  actually  uses. 

Sec.  32  of  the  Acts  Interpretation  Act  is  merely  a  saving  of 

existing  rights.     That  being  so,  I  agree  in  the  judgment  of  the 

Court. 

Solicitor  for  petitioner :  Hobday, 

Solicitor  for  Attorney-General :  OiiinnesSy  Crown  Solicitor. 

w.  H.  M. 


BROADHURST  AND  COMPANY  LIMITED  u  ROBINSON.  a'BECKETT,  j. 

Mtuler   and   servant — Principal   and    agent — Duration   of  service  »  Notice    oj  1903 

dtterfnination—Bemuneration  by  salary  and  commission  ^Future  commission,     Decewber  10. 
right  to. 

A  company  in  England  engaged  in  fulfilling  orders  sent  from  Australia  to  the 
company,  agreed  with  A.  that  he  should  act  as  the  company's  agent  in  Australia, 
and  that  he  should  receive  a  salary  at  the  rate  of  £160  a  year,  and  iu  addition  a 
oertain  ooinmission  on  all  orders  executed  by  the  company  in  Australia. 

Htldy  that  the  engagement  of  A.  by  the  company  was  a  yearly  engagement, 
tenninable  npon  six  months'  notice,  ending  at  the  expiration  of  the  year. 

The  company  terminated  the  agreement  by  one  month's  notice,  but  in  an 
actioD  for  breach  of  agreement  it  paid  six  months'  salary  into  Court. 

Hddy  in  a  claim  for  damages  for  breach  of  the  agreement,  that  A.  was  entitled 
to  hit  salary  in  lieu  of  notice,  and  to  commission  for  the  period  for  which  the 
notice  should  have  been  given,  although  he  had,  by  virtue  of  the  notice  of 
determination  of  agreement  actually  given,  ceased  to  act  as  agent  for  the 
company. 

Trial  of  Issue. 

Broadhurst  and  Company  Limited,  an  English  company, 
brought  an  action  against  Phillip  Robinson  to  recover  a  certain 
sum  of  money  for  goods  sold  and  delivered.     Robinson  counter- 
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a'BKCKETT,  J.  claimed  for  one  year  s  salary  and  one  ye€W*s  commissio 
to  be  due  to  him.  Judgment  under  Order  XIV.  for  th 
having  been  entered  upon  the  counter-claim,  the  follow 
were  directed,  and  were  tried  before  A'Beckett,  J. : — 

(1.)  What  agreement  (if  any)  was  made  between  th 
and  the  defendant  ? 

(2.)  What  notice  (if  any)  was  necessary  to  detern 
agreement  ? 

(3.)  Is  the  defendant  entitled  to  any  damages,  i 
commission  under  the  agreement  or  by  reason  of  an 
thereof,  and  if  so  how  much  ? 

It  appeared  that  the  plaintiff  company  had  agreed 
defendant  that  he  should  act  as  its  agent  in  Australi 
sale  of  the  plaintiff's  goods,  and  should  be  paid  a  : 
lOOL  per  annum,  afterwards  increased  to  1501.  pe: 
together  with  a  commission  of  2J  per  cent,  on  one  class 
and  5  per  cent,  on  another  class  of  orders  for  goo* 
company.  The  agreement  was  to  commence  on  the  1st 
1896.  The  parties  acted  upon  the  agreement  for  some  ; 
disagreements  having  arisen  as  to  the  way  in  which  the  < 
was  carrying  on  business,  the  plaintiff  company,  on 
February  1902,  gave  to  the  defendant  the  following 
"  We  shall  withdraw  agency  on  31st  March."  The  c 
replied  that  he  should  require  a  much  longer  notice.  1 
tiff  company  in  its  claim  gave  the  defendant  credit  for  si  3 
salary  in  lieu  of  notice.  The  defendant,  during  the  eui 
the  agreement,  acted  as  agent  for  several  other  j 
abroad.  The  counter-claim  was  for  a  full  year  s  salar 
a  full  year's  commission,  calculated  on  the  basis  of  th« 
commissions  earned  in  preceding  years,  which  the  pa 
agreed  should  be  fixed  at  12i.  lOs.  per  month.  After  t 
of  the  28th  February  1902  the  plaintiff  company  com 
carry  on  business  in  Australia. 

Schutt  for  the  defendant — The  engagement  was  a  ye 
commencing  from  1st  October  1896,  and  could  only  be 
ated  by  six  months*  notice,  expiring  on  1st  October  in  ej 
The  defendant  was  a  yearly  servant,  and  must  be  taker 
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)yed  until  Ist  October  1897,  and  after  the  termination  a'BECKETT,  ,). 

LF,  if  nothing  fui-ther  was  said,  the  employment  was  to 

►r  another  year :  Leake  on  Contracts  (5th  ed.),  p.  473  ; 
WimToera  Fellmongery   Co,   (a) ;    Buckingham  v, 

I ;    Willianis   v.  Byrne  (c) ;    Beeston   v.    Collier  (d) ; 

xse  (e).  The  defendant  is  therefore  entitled  to  full 
the  year  and  to  full  commission,  because  he  was 
the  salary  together  with  commission,  and  there  is  no 

f  he  should  not  be  allowed  to  prove  his  loss  arising 

ch  of  the  contract:  Patent  Floorcloth  Co.  (/); 
American  Digest,  p.  991  (16).     The  case  of  Ex  parte 

g)  is  not   applicable  to   this  case,  because  there  the 

lad  ceased  to  carry  on  business,  and  commission  was 

)le  upon  basiness  if  carried  on. 

for  the  plaintiff  company — The  defendant  was  not  a 

the  ordinary  acceptation  of  the  term.     He  is  more 

lescribed  as  a  mere  agent,  and  a  mere  agency  can  be 

>  any  time.     An  agent  employed  as  the  defendant  was 

be  considered  a  clerk  or  servant  in  the  criminal  law  : 

(h).     The  agreement  here  entitled  the  defendant  to  do 

lat  he  pleased.     The  plaintiff  company  had  no  control 

and   could  not  issue  any  orders  directing  what  he 

,   and    there   was   nothing   in    the   agreement   which 

the  defendant  to  act  in  the  capacity  of  a  servant,  or 

vented  him  from  stopping  his  work  at  any  time  he 

that  the  contract  in  this  case  is  distinct  from  the 

referred   to    in    the    cases   cited   on   behalf    of    the 

In  Creen  v.  Wright  (i),  where  a  captain  of  a  ship 

fited  at  a  salary  of  so  much  per  annum,  it  was  held 

uld  be  dismissed  with  reasonable  notice  at  any  time. 

like  the  present  one  month's  notice  is  a  reasonable 

any  rate,  the  defendant  is  not  entitled  to  commission 

bas  not  earned,  because  the  plaintiff  company  was  not 


)]  5  V.L.R.  (L.)362. 
I]  46  L.T.  885. 
]  7  A.  &  E.  177. 
1  4  Bing.  309. 
]  16L.T.  (N.S.)637. 
J.  R. 


(J)  [1872]  41  L.J.Ch.  476. 

ig)  [1870]  L.R.  5  Ch.  737. 

ih)  [1861]  30  L.J.M.C.  81. 

(0  [1876]  1  C.P.D.  591. 
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A  BECKETT,  J.  bound  to  execute  any  order  which  the  defendant  might 
1903  and  in  the  case  of  Ex  'parte  Madure  (supra)  it  was  die 

held  that  the  engagement  left  the  company  free  as  to  the 
of  its  business,  and  the  agent  had  no  right  whatever  to 
to  the  company  what  business  it  should  carry  on.  The  d 
was  not  based  at  all  on  the  ground  of  the  company  b 
liquidation.  In  In  re  London  and  Colonial  Co.  (k) 
commission  was  disallowed.  In  Rhodes  v.  Forivood  (l) 
held  that  there  was  no  implied  condition  that  the  co 
should  continue  to  carry  on  its  business  for  the  benefit 
agent  during  the  period  of  the  engagement. 

He  also  referred  to  Ogdens  Ltd,  v.  Nelson  (m),  citing  1 
V.  Trevillion  (n). 


a*Beckett,  J.  This  case  is  concluded  by  authoi 
one  branch.  It  is  clear  that  there  was  an  engagem< 
a  year,  a  yearly  engagement  The  defendant  was  ei 
by  the  year.  I  think  that  is  perfectly  clear,  and  there 
evidence  of  any  usage  or  custom  here  as  to  the  notice 
persons  in  this  class  of  business  are  entitled  to  receive, 
therefore  thrown  back  upon  the  rule  which  has  been 
upon  in  several  of  the  cases  cited  by  counsel.  Those  autV 
show  that  if  in  such  an  engagement  the  year  go 
and  nothing  is  said  as  to  a  renewal,  but  the  empk 
continues,  such  employment  will  be  presumed  to  be  for  a 
year.  It  is  not  as  if  this  form  of  engagement  w« 
particularly  out  of  the  way  or  an  exceptional  form.  It  a 
to  be  a  recognized  rule,  and  I  should  say  one  that  is  not  1 
means  unreasonable,  that  supposing  he  had  been  engage 
clerk  or  manager  of  a  business  having  to  attend  to  such  bi 
at  a  particular  place,  the  engagement  would  be  as  I  have 
above. 

Then  it  was  urged  that  because  this  man  is  called  an 
and  appears  to  have  indefinite   obligations  with    refere 
his  employment,  that  I  am  to  regard  the  contreict,  not 
constituting  employer  and  employe',  but  as  that  of  princif 


ik)    [1869]  L.R.  7  Eq.  550. 
(I)     [1876]  1  App.  Cas.  255. 


(m)   [1903]  2  K.B.  287,  at  p. 
(n)    [1902]  7  Com.  Gas.  201. 
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SO  taking  it  out  of  the  ordinary  rule  of  employment,  a'BECKETT,  J. 
aid  it  stands  upon  a  ground  of  its  own,  and  that  the  1903 

may   at  any  time,  without  any  liability  as  to  com-     Broadhurm- 

determine  the  relationship.  I  do  not  accede  to  that 
ere  was  no  definition  of  what  the  defendant  had  to 
ve     nothing     before    me    to    show    what    were    the 

upon     his    time,    how     his     office     expenses     were 

by  this  agency.  I  think  it  is  only  reasonable  to 
I  by  the  epiployer  agreeing  to  pay  a  fixed  sum  per 
lere  was  a  definite  duty  attached  to  Robinsons 
hich,  if  not  performed,  would  disentitle  him  to  be  paid 
and  that  as  a  matter  of  contract  Robinson  felt  himself 
•  devote  a  certain  portion  of  his  time  and  to  incur 
expenditure  to  do  that  which  he  was  paid  to  do.  I 
evidence  before  me  to  show  what  that  was,  but 
ly  with  the  terms  of  his  employment  he  could  not,  for 
lave  lived  in  a  house  on  the  Esplanade  and  smoked  his 
ay  and  considered  that  he  was  entitled  to  his  salary, 
re  duties  involved  which  if  not  performed  would 
ly  claim  he  had  for  remuneration.  So,  although  the 
indefinite,  I  do  not  think  that  a  different  rule  should 
this  employment  than  to  others  of  a  more  definite 
I  do  not  think  that  the  mere  fact  that  the  relation- 
een  the  parties  could  not  be  accurately  described  as 
laster  and  servant  prevents  the  ordinary  rule  of  law 
I  do  agree  with  this,  that  if  it  were  something 
>minal,  involving  no  obligations  on  the  part  of  the 
ployed,  the  rule  as  to  notice  might  be  different, 
iew  I  take  of  the  case  is  that  the  defendant  is 
0  150/.  for  the  year  ending  in  October  of  1902,  as 
ilary.  Then  his  remuneration  was  to  be  not  merely 
t  also  commission,  which  was  at  a  certain  percentage 
mount  of  sales  of  the  company's  goods  to  certain 
s ;  I  presume  that  mode  of  payment  was  arranged  on 
sition  that  the  person  employed  would  exert  himself  to 
the  business  transactions  of  the  company.  Then  it 
bat  the  average  of  the  earnings  in  respect  of  the  com- 
jained  was  12/.  10*?.  per   month.     Robinson    now  sues 
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a'BECKETT,  J.  and   demands,  not   only  the   IbOL  as  salary,  but  also  tl 
1903  commission  at  the  average  rate  of  121.  lOs.  per  month.     H 

not  show  that  he  would  continue  to  receive  commission  e 
rate ;  what  he  would  receive  would  be  shown  by  examini 
plaintiffs  books.  It  is  not  shown,  however,  that  the  nun 
value  of  orders  from  the  purchasers  of  the  company's  goc 
not  continue  as  before,  and  it  is  not  argued  that,  as  a  ma 
fact,  it  would  not  be  right  to  assume  that,  if  the  emplo 
had  continued,  he  would  not  have  received  the  average  : 
remuneration. 

[MotUe — Nothing  is  known  of  the  amount  of  businesi 
since  the  notice  was  given.] 

The  contention  has  been  that  inasmuch  as  the  coi 
might,  without  breach  of  contract,  have  declined  to  dea 
these  customers,  the  defendant  has  no  right  to  ge 
commission.  I  fail  to  see  the  force  of  that  argument.  I  th 
the  case  has  been  shaped  (the  parties  most  sensibly  avoiding 
into  lengthy  accounts),  and  from  the  evidence  before  m( 
I  am  entitled  to  come  to  the  conclusion  that  121.  lOs.  per 
will  represent  what  he  would  have  earned.  I  have  been  re 
to  cases  in  the  winding-up  of  a  company,  where,  in  som 
analagous  circumstances,  the  commission  was  disallowed, 
is,  however,  this  essential  difference,  that  in  those  cas 
commission  could  not,  in  fact,  have  been  earned,  the  coi 
there  not  being  in  a  position  to  carry  on  business  at  al 
payment  of  commission  depended  upon  their  being  able  to 
on  the  business.  The  company  in  those  cases  did  not  cc 
to  carry  on  the  business ;  at  all  events  those  cases  c 
conclude  this  point  by  any  means — they  are  plainly  distin 
able.  I  think  therefore  the  defendant,  who  is  the  plaii 
the  counter-claim,  is  entitle<l  to  his  full  year's  salary  a 
full  commission  for  that  year.  There  has  been  some  pa; 
and  I  lea.ve  the  parties  to  adjust  the  difference. 


Solicitors  for  plaintiff  company  :  Mowle,  Hamilton  <fc  h 
Solicitors  for  defendant :   Wilmoth  <fc  Son. 


w.  H. 
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REX    V.    DOWSEY.  F.C. 

r.^a.rceny — Fixturen — Detachable  amalgam  plates— Larceny  cU  common  law — Crimes  ^^^ 

Act  1890  (No.  1079),  s».  97.  307.  •  D^^H. 

A.  was  presented  and  convicted  of  feloniously  receiving,  knowing  the  same  ' 

to  have  been  feloniously  stolen,  a  copper  plate,  which'  was  an  essential  part  of  an 
undoubted  fixture  (a  ripple  table),  but  was  for  its  complete  use  intended  to  be 
luid  DV'as  in  fact  periodically  detached. 

field  :  (a)  That  the  plate  was  itself  a  fixture,  and  therefore  could  not  be  the 
subject  of  larceny  at  common  law.  (b)  That  the  conviction  for  receiving  must  be 
quashed. 

Setnble  (per  Madden,  C.J.)    The  conviction  could  not  be  sustained  under 
97  and  307  of  the  Orimes  Act  1890. 


Crown  Case  Reserved. 

Thi.s  was  a  case  reserved  by  Madden,  C.J.,  at  the  Bendigo 
Assizes. 

The  case  was  as  follows : — 

"The  prisoner  Dowsey  and  another,  Collins,  were  presented 
at  the  Assizes  at  Bendigo,  holden  before  me  on  the  20th  day  of 
October  1903,  on  two  counts — 

"  1.  Larceny  of  one  copper  plate  ;  and 

"  2.  Feloniously  receiving  the  same  copper  plate,  well 
knowing  the  same  to  have  been  theretofore  feloniously  stolen. 

"  The  copper  plate  in  question  was  an  essential  part  of  a 
ripple  table,  forming  an  appendage  of  a  quartz-crushing  battery. 
ThLs  table  was  shown  by  the  evidence  to  be  a  solid  structure, 
framed  together,  with  legs  which  were  fastened  to  a  solid 
wooden  foundation,  firmly  let  into  the  ground,  and  so  formed 
that  its  upper  tabular  side  sloped  somewhat  from  one  end  to  the 
other.  Across  it  were  certain  cleats,  called  ripples,  and  at  each 
ripple  there  was  attached  a  copper  plate.  The  purpose  of  this 
is  that,  as  the  stuflf  crushed  by  the  stampers  flowed  over  the 
table  mixed  with  water,  it  encountered  quicksilver  spread  over 
the  table,  which  amalgamated  with  any  gold  which  might  be  in 
the  crushed  stufl',  and  when  this  amalgam  reached  the  copper 
plates,  the  quicksilver  having  a  chemical  affinity  to  copper,  the 
amalgam  attached  itself  as  an  encrustation  to  the  copper  plates, 
which  at  suitable  periods  were  removed  and  treated  by  a  process 
of  cleaning  and  smelting,  so  that  the  quicksilver  was  evaporated 
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and  the  gold  obtained.     The  copper  plates,  when  cleans 
then  replaced  on  the  ripple  tables  for  further  use  as  befon 

"  In  the  present  case,  the  ripple  table  was  undoubt 
fixture,  and  the  copper  plate  in  question  was  nailed  to  it 
end  with  small  nails,  and  was  caught  at  the  other  end 
a  cleat  of  wood,  which  was  keyed  down,  i.e.,  clamped  do 
some  sort  of  a  screw  clamp,  as  I  understood. 

**The  evidence  showed  that  a  padlock,  which  locked  i 
over  the  ripple  table,  was  broken  by  the  person  or  persoi 
removed  the  copper  plate ;  and  that  the  copper  plate  ha< 
forcibly  removed  by  prising  it  up  at  the  nailed  end,  an 
forcibly  dragging  its  other  end  out  from  under  the  cleat 
held  it  in  position ;  and  the  copper  plate,  when  so  severe 
carried  away. 

"  At  the  close  of  the  Crown  case,  counsel  for  the  pr 
raised  the  point  that  the  whole  table,  including  the  coppei 
so  fastened  as   aforesaid,   was   a   fixture,   and    so  part 
freehold,  and  that  consequently  the   copper   plate    was 
chattel,  and  could  not  therefore  be  the  subject  of  larceny, 
much  disposed  to  agree  with   this  view ;  but,  as  althou 
copper  plate  when  in  situation  on  the  table  was  firmly  ft 
to   it  with  nails,  and    those   nails   had    to    be   forcibly 
whenever  it  was  desired  to  detach  the  copper  j)late,  the 
purpose  of  the  copper  plate  invt)lved  its  being  removed  fr 
table  from  time  to  time  and  again  restored  to  it,  I  entei 
some  doubt,  and  so  I  agreed  to  reserve  a  case  for  the  opir 
the  Full  Court. 

"  The  jury  acquitted  both  prisoners  on  the  first  cour 
acquitted  the  prisoner  Collins  on  the  second  count,  but  coi 
the  prisoner  Dowsey  on  that  count.  I  sentenced  the  p 
Dowsey,  but  respited  execution  pending  the  determinat 
this  case. 

"  The  question  for  the  Court  is  this — Was  the  coppei 
a  fixture,  or  part  of  a  fixture,  so  as  not  to  be  the  sub 
larceny,  by  reason  of  the  matters  above  referred  to  ? 

"  If  the  Court  shall  be  of  opinion  that  it  was,  the  con 
is  to  be  quashed  ;  if  otherwise,  the  conviction  is  to 
good." 
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loran  for  the  accused — This  plate  savours  of  the 
id  therefore  cannot  be  the  subject  of  larceny  at 
aw  :  Lee  v.  Risdon  (a) ;  Russell  (6th  ed.),  vol.  ii.,  222 ; 

FL  Or.,  i.,  148.  As  to  the  fact  that  this  plate  was 
1  detached,  that  does  not  take  away  from  its  quality  of 
Without  it  the  table  was  incomplete.  It  was  only 
for  the  purpose  of  being  cleaned — that  is,  to  effectuate 
jurpose. 
ferred   to   Sheffield,   etc.,   Buildin\j    Society   v.    Har- 

Smith  V.  McClure  (c)  ;  Fisher  v.  Dixon  (d) ;  Ex  parte 
re  Richards  (c). 

r  for  the  Crown — The  plate  was  useless  if  left  always 

It  was  part  of  its   use  that  it  should  be  taken  off 

AT  as  taken  off  it  became  a  chattel  capable   of   being 

^^hen   the  accused  received  it  it  was   undoubtedly  a 
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►EN,  C.J.     Even  if  your  last  proposition   is  correct  it 
!U  no  further  if  it  were  not  a  chattel   when  it  was 
then  it  had  not  been  stolen,  and  so  to  receive  it,  even 
vledge  of  its  history,  was  no  crime.] 
'  case  the  evidence  brings  the  case  within  the  combined 
ecs.  97  and  307  of  the  Crime^s  Act  1890. 
►KN,   C.J.      The   case    against   the   prisoner   was    not 
at  way  at  the  trial.     He  was  not  so  charged,  and  the 
not  asked  to  find  him  guilty  under  those  sections.     Nor 
erved  any  question  under  those  sections.] 
erred  to  Bl,  Comm.y  iv.,  282  ;  Inglis  v.  Robertson  (/) ; 
Fixtures,  pp.  76,  156. 

Cur,  adv.  vult 

SN,  C.J.,  read  the  following  judgment: — In  this  case 
question  which  is  reserved  for  this  Court  is  whether 
what  is  undoubtedly  a  fixture  can  be  the  subject  of 
common  law,  by  reason  of  the  fact  that  it  is  intended 
sometimes  is,  detached  from  its  position  as  part  of  the 


5]  7  Taunton  188. 
I]  15  Q.B.D.  358. 
IJ  3-2  W.R.  459. 


{(1)    [1846]  12  a.  &;  Fin.  312. 
{e)     [18691  L.R.  4  Ch.  630. 
ij)    [1898]  A.C.  616,  at  p.  630. 
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F.C.  fixture  for  the  purpose  of  being  freed  from  amalgam  wh 

^^  the  ordinary  course  of  the  use  of  the  fixture,  accumulates  u 

In  my  opinion,  it  cannot  be  the  subject  of  such  larceny 

In  tlie  first  place,  it  is  well  established  that  all  thos 
distinctions  which  prevail  as  to  what  are  fixtures  as  be 
Madden,  G.J^  landlord  and  tenant,  and  what  are  trade  fixtures,  and  wh( 
are  outside  the  question  here.  The  present  question  is  thi 
the  copper  plate  which  the  prisoner  has  been  found  to 
received  knowing  it  to  have  been  stolen  a  fixture  ? — becauj 
was  it  could  not  have  been  stolen,  because  it  was  not  caps 
being  the  subject  of  larceny  at  common  law,  and  therefore 
not  be  feloniously  received,  because  to  be  so  it  must  havi 
*  previously  stolen.  The  fixture  of  which  the  copper  plate 
part  was  owned  by  the  owner  of  the  soil,  and  therefoi 
questions  which  might  arise  as  to  the  ownership  of  c 
classes  of  fixtures  between  landlord  and  tenant,  or  as  being 
fixtures,  cannot  come  in  question  here :  Fisher  v.  Dixo 
Climie  v.  Wood  (h) ;  Longbottom  v.  Bei^  (i) ;  Holland  v. 
son  (k). 

Regarding  the  question  as  free  from  the  above  i 
features,  then  all  that  belongs  to  the  machinery  fixed 
freehold,  although  more  or  less  capable  of  being  detachec 
it,  and  more  or  less  capable  of  being  used  in  such  detached 
must  also  be  considered  as  belonging  to  the  heir — FiSi 
Dixon  (awpra) — that  is,  as  part  of  the  fixture.  And  thif 
though  the  part  was  attached  by  nails  which  could  eas 
removed  and  without  damage  to  the  freehold :  Holla 
Hodgson  (l) ;  Longbottom  v.  Berry  {supra) ;  Climie  v. 
(supra). 

And  even  where  a  part  of  a  fixture  is  actually  severec 
it,  that  part  may  still  be  a  fixture  for  the  purpose  of  asc€ 
ing  the  property  in  it — e,g.,  a  millstone,  though  actually  s( 
from  the  mill  to  be  picked  or  cleaned :  Shepherd's  Touch 
90 ;  Ttie  Queen  v.  Wheeler  (m)  ;  Ex  parte  Astbui^y  {n) ;  Li 
Case  (o). 


ig) 

12  a.  &  Fin.  312. 

(0 

L.R.  7  C.P.  328. 

ih) 

[1809]  L.R.  4  Ezch.  328. 

(m) 

6  Modern  Rep.  Cases  277. 

(») 

[1869]  LR.6Q.B.  123. 

(n) 

[1869]  L.R.  4Ch.  630. 

(^•) 

[1872]  L.R.  7  C.P.  328. 

(0) 

11  Coke  46  (6),  50  (6). 
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per  plate,  the  subject  of  the  presentment  against  the 
OS  therefore  a  fixture,  so  as  not  to  be  the  subject  of 

common  law.  It  is  to  be  regretted,  so  far  as  a 
'  regret  anything  which  is  according  to  law,  that 
IT  should  escape,  because  in  the  matter  of  moral 
lis   act    is   as   reprehensible   as   if   he    were    legally 

for  it.  But  so  long  as  any  misdoing  falls  short  of  a 
efined  by  law,  this  Court  should   be  as  careful  that 

accused  shall  not   suffer  for  it  as  it  would  be   to 

consequences  of  legal  guilt. 

\\  valuable  property,  however,  now  consists  of  fixtures 
vable,  that  a  change  in  the  law  with  regard  to  depre- 
respect  of  such  things  is  certainly  desirable.  There 
certain  statutory  enactments;  such  as  sec.  97  of  the 

1890,  which  aim  in  this  direction,  but  they  are  so 
limited  as  not  to  be  effectual  to  create  the  offence  of 

such  things  as  these  copper  plates,  for  example, 
quisite  is  a  section  such  as  that  in  the  Queensland 
h  will  go  to  the  root  of  the  matter.  The  section 
\  provides  that  "  Every  inanimate  thing  whatever 
le  property  of  any  person  and  which  is  capable  of 
I  movable  is  capable  of  being  stolen.  Every  inanimate 
1  is  the  property  of  any  person  and  which  is  capable 
ade  movable  is  capable  of  being  stolen  as  soon  as  it 
lOvable  although    it    is   made   movable   in   order   to 
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viction  of  this  prisoner  must  be  quashed. 


I'D,  J.  The  question  which  the  Court  is  asked  to 
Is  whether  a  certain  copper  plate,  forming  an  essential 
ppling  table,  was  a  fixture,  or  part  of  a  fixture,  so  as 
le  subject  of  larceny,  meaning  larceny  at  common  law. 
-ates  distinctly  that  the  rippling  table  was  a  fixture, 
»es  it.  The  description,  however,  shows  that  it  was 
shed  to  the  ground,  so  that  there  is  no  contradiction 
e  statement  and  the  facts  on  which  it  is  based.  The 
e  could  be  easily  detached  from  the  table,  but,  being 
1  part  of  it,  could  not,  in  my  opinion,  be  the  subject 
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of  larceny  at  common  law  while  affixed  to  it,  unleas  the 
table  was  capable  of  being  stolen.  At  common  law  n 
could  be  guilty  of  stealing  anything  which  formed  part 
soil,  and  according  to  the  maxim,  quicquid  plantatar  soi 
cedity  the  rippling  table,  which  was  firmly  planted  in  tl 
formed  part  of  the  soil,  and  could  not  be  stolen.  Possil 
rippling  table,  if  constructed  by  a  tenant  on  freehold  land 
Crown  land  by  an  occupant  of  a  battery  site,  might  hav 
removable  as  a  tenant's  fixture  by  the  tenant,  or  by  the  oc 
under  the  mining  laws  of  the  district  where  it  was  si 
The  facts  set  forth  disclose  nothing  upon  this  point.  Bi 
could  have  been  lawfully  removed,  whether  by  agr( 
custom,  or  statute  law,  it  still  remained  a  fixture  while  ] 
in  the  soil.  I  think,  therefore,  that  the  question  sho 
answered  thus — that  the  copper  plate  was  part  of  a  fixtui 
not  to  be  the  subject  of  larceny  at  common  law,  and  th 
that  the  conviction  must  be  quashed. 

a'Beckett,  J.  The  only  doubt  I  felt  in  this  case  wa 
whether  the  old  rule  of  law  as  to  larceny  would  ap 
chattels  which  might  be  said  to  be  only  constructively  fi 
which  were  not  in  fact  part  of  the  freehold,  and  cc 
detached  from  it  without  injury ;  as  to  whether  trade  f 
lawfully  removable  by  their  owner,  must  be  held  to  be 
the  soil  in  favour  of  a  person  who  abstracted  them.  Mi 
has,  however,  been  removed  by  reference  to  Webster's  C 
on  an  indictment  for  stealing  parchment  writings,  wh 
Court  held  that,  as  these  writings  concerned  the  real 
prisoner  could  not  be  guilty  of  the  felony  charged  in  the 
ment.  So  long  as  we  are  bound  by  the  old  law,  we  must 
it  with  all  its  consequences,  however  apparently  absu 
therefore  I  agree  that  the  conviction  before  us  must  be  qu 

Conviction  quas 

Solicitor  for  the  Crown :  Ouinness,  Crown  Solicitor. 
Solicitor  for  the  accused  :   D,  O'HcUloran, 

(p)    [1740]  Leach,  p.  14. 


Digitized  by  VjOOQIC 


SUPREME   COURT:   VICTORIA. 


459 


V. 


WILLIAMSTOVVN   BATHING  CO.  LIMITED. 


Charge  for  admivnon  to  a  building — Undertaking  of  owner  of  building 
—Injury  to  person  using — Degree  of  care— Misdirection. 

ion  for  damages  for  injuries  sustained  by  the  plaintiff  by  reason  of  a 
flooring  round  defendant's  swimming  baths,  for  admission  to  which 
1  charged  by  the  defendant,  the  jury  were  directed  **  tliat  the 
:ls  bound  to  take  reasonable  care  to  prevent  accidents  to  persons 
kths  ;  that  reasonable  care  was  the  care  which  a  reasonable  man 
the  circumstances  to  exercise  ;  that  if  the  defendant  had  exercised 
ible  care  there  was  no  negligence,  and  the  defendant  would  be 
icceed." 

i)  Tlmt  this  direction  was  sufficient,     {b)  That  it  was  not  necessary 
ry  that  the  defendant  had  impliedly  contracted  and  warranted  that 
e  was  reasonably  fit  for  the  purpose  for  which  it  was  to  be  used. 
.  Cockrdl  ([1870]  L.R.  5  Q.B.)  discussed. 


F.C. 

December  2,  7. 


L  FROM  THE  CoUNTY  CoURT. 

aintifF,  Charles  Faux,  sued  the  defendant  the  Williams- 
ling  Co.  Limited,  in  the  County  Court  at  Melbourne, 
e  words  of  the  plaint,  "damages  sustained  by  him 
^fully  on  the  premises  of  the  defendant  at  defendants 

and  for  the  purposes  of  business,  in  that  one  of  the 
the  flooring  of  the  said  premises  was  rotten  and  unfit 
id  the  plaintiff  trod  on  the  said  board,  which  gave  way 
I,  whereby  plaintiff  sustained  severe  injuries  to  his  leg, 
J  evidence  for  the  plaintiff  showed  that  the  floor 
ine  wood,  and  had  been  down  for  15  years ;  that 
biff  paid  for  admission,  and,  having  undressed,  was 
lon^y  the  platform  to  the  water  when  his  foot  and  leg 
the  knee  went  through  a  board,  and  he  was  injured 
According  to  the  plaintiff  the  board  was  rotten.  The 
or  the  defendant  was  that  the  board  was  sound,  and 
cause  of  its  breaking  away  was  the  shifting  to  the 
|ths  of  an  inch  of  a  joist  on  which  it  rested.  That  this 
brought  about  through  a  strain  to  which  the  platform 

subjected  during  heavy  weather.  That  it  was  not 
i  from  above,  and  that  there  had  shortly  before  been 
ion  from  beneath,  which  had  not  disclosed  any  defect 
act  u  re. 
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The  learned  Judge's  direction  to  the  jury  is  set  out 
judgment  of  A'Beckett,  J.     The  jury  having  found   a 
for   the   defendant,    judgment    was    entered    according! 
an  application  was  then  made  for  an  order  that  that  ju 
should   be  set  aside,  and  a  new    trial    had,  on    the   grc 

(1)  That   the   verdict    was   against   the    weight   of    ev 

(2)  that  the  learned  Judge  misdirected  the  jury  by  di 
them,  etc.  (ut  infra)  ....  and  further,  by  not  exp 
with  more  particularity  the  measure  of  care  required 
defendant.  This  application  was  refused,  and  the  present 
was  against  the  order  of  the  Judge  of  the  County  C 
refusing  a  new  trial. 


Arthur  for  the  appellant — The  direction  of  the  leamei 
was  wrong.  There  is  a  higher  degree  of  care  demanded  } 
person,  such  as  the  defendant,  provides  a  platform  or  s 
other  thing  for  admission  to  which  he  charges  a  fee.  Th 
special  obligation  cast  on  him  by  the  nature  of  his  contra 
undertakes  that,  so  far  as  skill  and  care  can  make  it 
structure  is  safe  and  fit  for  its  purpose.  The  jury  shouli 
fore  have  been  directed  that,  though  the  defendant  v 
liable  for  defects  which  no  amount  of  skill  and  can 
discover,  he  was  liable  for  any  that  the  greatest  care  wou 
discovered.  The  facts  of  this  case  are  exactly  parallel  t 
of  Francis  v.  Cockrell  (a).  Apart  from  the  question  > 
direction  the  evidence  is  all  one  way.  The  defect  havi: 
proved,  it  was  for  the  defendant  to  show  that  he  could  n 
discovered  it. 

He  referred  also  to  Hynian  v.  Nye  (6) ;  Readhead 
Midland  Railvyay  (c) ;  Pollock  on  Torts  (5th  ed.),  pp.  47 
Leake  on  Contracts  (4th  ed.),  262. 

[Hood,  J.,  referred  to  Maimey  v.  Scott  (d).] 


Mc Arthur  for  the  respondent — The  argument  for  the  f 
would  make  a  person  in  the  position  of  the  defendant  pra 
an  insurer.     All  that  is  necessary,  even  according  to  the  d< 


(a)     L.R.  5Q.B.  501. 
(6,    [1881]  6  Q.B.D.  685. 


(r!)    [1869]  L.R.  4Q.B.  379. 
{d)    [1899]  1  Q.B.  986. 
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at  the  defendant  should  have  taken  reasonable  care 
iructure  was  safe.  In  Francis  v.  Gockrdl  there  had, 
been  negligence  on  the  part  of  the  contractor,  and 
e  dicta  in  that  case  go  beyond  the  decision,  and  are  in 
^h  other  authorities. 

ferred  to  Indei^maur  v.  Dames  (e);  Randall  v. 
) ;  Burke  v.  Board  of  Land  and  Works  (g) ;  Gee  v. 
%n   Railwatj  Co.  {h) ;   Richardson  v.  G.E,    Railway 
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in  reply. 


Car,  adv,  valt 


ETT,  J.,  delivered  the  judgment  of  the  Court  [A^BECKETf, 
md  Hood,  JJ.]  In  this  case  we  have  to  deal  with 
from  the  learned  Judge  of  the  County  Court  refusing 
1  in  a  case  tried  by  him  with  a  jury.  It  was  an  action 
the  plaintiff  suffered  injury  to  his  leg  by  a  plank  in 
establishment  being  in  an  unsafe  condition,  and  he 
m  action  against  the  defendant  company  for  the 
rhich  resulted  from  that  injury.  One  defence  was  "  no 
)"  There  was  also  a  denial  that  the  board  was  rotten 
for  use.  Evidence  was  given  showing  that  the  plain- 
ut  any  fault  of  his  own  (there  being  no  contributory 
^  on  his  part),  had  this  accident,  and  that  it  was  as  a 

0  the  condition  of  one  of  the  planks  in  this  construc- 
3n  the  defendant  gave  evidence  as  to  the  construction 
hs,  as  to  the  character  of  the  planks,  and,  what  is  more 
bo  the  case  in  the  aspect  in  which  it  presents  itself  to 
there  had  been  an  inspection  of  the  platform  from 
d  from  below  a  short  period  before  this  accident 
which  had  failed  to  discover  that  which  led  to  the 
ing  way.     It  appeared  that  after  heavy  weather  there 

a  strain,  and  that  by  reason  of  that  strain  something 
the  plank  rested  had  been  moved  to  the   extent  of 

1  inch,  and  that  from  that  cause  the  accident  occurred. 

IS  nothing  to  show  that  the  design  or  the  construction 

J6]  L.R.  1  C.P.  274.  (A)    [1873]  L.R.  8  Q.B.  161. 

57]  2  Q.B.D.  102.  (<)     [1876]  1  C.P.D.  342. 

53]9V.L.R.  (L.)356. 


""if^ 
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was  faulty  or  that  the  plank  was  from  its  age  or  fi 
mateiial  unfit  for  the  purpose  for  which  it  was  used.  < 
other  hand  there  was  that  evidence  of  inspection  mi 
the  defendant  company.  On  these  facts  the  learned 
during  his  charge  directed  the  jury  "  that  the  def 
was  not  bound  to  make  accidents  impossible.  The  la 
not  so  unreasonable  as  that — that  what  the  law  d 
was  that  the  defendant  was  bound  to  take  reasonable 
prevent  accidents  to  persons,  such  as  the  plaintiff,  usi 
defendant  s  baths.  That  reasonable  care  was  the  care  m 
reasonable  man  ought,  under  the  circumstances,  to  e: 
That  if  the  defendant  exercised  such  reasonable  care  the 
no  negligence,  and  the  defendant  would  be  entitled  to  su 
and  the  learned  Judge  then  proceeded  to  apply  the 
principles  of  law  to  the  evidence  given  in  this  case,  a 
case  adds — "  The  above  is  substantially  all  that  the 
Judge  told  the  jury  with  reference  to  the  degree  of  care  t 
defendant  was  bound  to  take." 

Now,  as  to  the  only  words  which  may  be  con 
ambiguous — namely,  "  that  reasonable  care  was  the  care 
a  man  ought,  under  the  circumstances,  to  exercise 
have  not  the  whole  of  the  charge  before  us,  but  we 
that  the  Judge  evidently  there  referred  to  the  fact  th 
defendant  had  taken  money  from  the  plaintiff  for  somet 
be  given  in  exchange,  and  that  the  defendant  had  undc 
that  proper  precautions  should  be  taken  that  the  public 
safely  have  that  which  they  paid  something  to  get 
argument  for  the  plaintiff  was — (1)  That  this  directic 
insufficient — that  it  was  a  misdirection;  (2)  that  the 
was  against  evidence.  Both  these  objections  depend  up 
degree  and  character  of  the  responsibility  which  a  pei 
under  occupying  the  position  of  the  defendant — whetl 
negligence  for  which  he  might  be  made  liable  should  1 
different  character  to  that  denoted  by  the  charge ;  whetl 
degree  of  care  and  skill  which  had  to  be  brought  to  bea 
the  construction  to  which  the  plaintiff  trusted  was  suffi 
expressed  and  suffiicently  brought  before  the  minds  of  tl 
in  that  charge — or,  rather,  what  does  the  law  say  is  the 
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J  skill  which  is  requisite  to  absolve  a  person  standing 
)sition    of    the    defendant    from    responsibility    for 

As  to  that  several  authorities  were  cited,  and  that 
the  circumstances  of  the  present  case  is  the  case  of 
'or  admission  to  a  grandstand  which  broke  down  : 
Cockrell  (k), 

are  expressions  in  some  of  the  judgments  in  that 
cularly  in  the  judgment  of  Chief  Baron  Kelly,  which 
n  to  require  something  higher  in  the  shape  of  care 
which  was  exercised  here;  and  the  expressions  used 
n  to  indicate  that  in  order  to  absolve  a  defendant 
consequences  of  the  insecure  condition  of  a  structure, 
.^estigation  however  minute  would  fail  to  detect, 
practically  out  of  the  question  if  this  business  was 
ucted  with  anj'  hope  of  benefit  to  the  defendant.  It 
sible  to  continue  such  an  establishment  if  the  kind  of 
on,  which  it  is  contended  should  have  been  made  to 
B  defendant,  had  to  be  made,  that  every  plank  should 

every  day,  that  there  should  be  a  daily  investiga- 
icertain  whether  the  condition  of  every  part  was 
Y  sound. 

argument  for  the  plaintiff,  though   it  has  not  been 

that  there  is  an  absolute  warranty  of  the  safety 
ilding,  still   the  only  case  of  exception  from  liability 

something  in  the  nature  of  a  concealed  defect — 
!e,  some  insect  whose  ravages  it  would  be  impossible 
from  outside ;  something  of  that  kind  alone  would 
e  defendant  from  liability.  As  I  have  said,  there  are 
s  in  these  judgments  which  would  give  substance  to 
nent  as  an  argument,  and  we  have  not  overlooked 
ages  or  failed  to  give  weight  to  the  expressions  used 
;e.  The  case  itself  was  one  in  which  it  may  be  said  to 
ly  obvious  that  the  plaintiff  was  entitled  to  succeed, 
defendant  had  employed  a  contractor  to  build  a  stand, 
jh  he  had  invited  the  public  to  come,  and  had  charged 
ze  fee,  and  while  plaintiff  was  there  it  collapsed,  and  the 
^as  whether  the  defendant  having  in  his  selection  of  a 
{k)    L.R.  5  Q.B.501. 
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contractor  made  a  choice  which  was  not  negligent,  whc 
having  been    personally   guilty   of    no    negligence,  sh 
absolved    from    responsibility  for  an   accident    which 
result  of  negligence  on  the  part  of  the  contractor. 

The   case   itself   does  not  seem    to   present   the   di 

raised  here.     There  the  stand  was  manifestly  insuflBcier 

purpose.     It  came  down,  and  the  plaintiff  was  held  en 

recover  for  injuries  caused   thereby.     But  it  is  rathe 

definition  of  the  liability  cast  upon  a  person  in  the  del 

position  than  as  being  in  its  exact  circumstances  simila 

case  that  it  deserves  attention.     Chief  Baron  Kelly  sa 

503 — *'  I  am  clearly  of  opinion,  as  a  general  proposition 

that  when  one  man  engages  with  another  to  supply  hit 

particular  article  or  thing  to  be  applied  to  a  certain 

purpose  in  consideration  of  a  pecuniary  payment,  he  en 

an  implied  contract  that  the  article  or  thing  shall  be  re 

fit  for  the  purpose  for  which  it  is  to  be  used,  and  to  whic 

be  applied.     It  is,  indeed,  subject  to  a  qualification  or  e 

to  which  I  shall  hereafter  advert,  as  determined  by  Rea 

Midland  Railway  Co.  (I)"     And  again,  at  p.  508—"  Fi 

is  the  principle,  which  I  hold  to  be  well  established  b 

authorities,  that  one  who  lets  for  hire  or  engages  for  th 

of  any  article  or  thing,  whether  it  be  a  carriage  to  be  i 

or  a  bridge  to  be  passed  over,  or  a  stand  from  which  t 

steeplechase,  or   a   place  to   be   sat   in    by  anybody  \ 

witness   to    a    spectacle,   for   a    pecuniary   considerati 

warrant  and  does  impliedly   contract  that  the  article 

is  reasonably  fit  for  the  purpose  to  which  it  is  to  be 

The  same  Judge  may  be  considered  as  rather  modifji 

view  by  saying  '*  the  defendant  did   not  contract  SLgt 

unseen  and  unknown  defect  which  there  was  no  meai 

covering  or  ascertaining  under  ordinary  (and  this  I  thin 

material)  and  reasonable  modes  of  inquiry  or  examinatii 

other  Judges  who  state  their  views  put  the  defendant  s  li 

terms  which  do  not  create  the  difficulty  with  which  the  ^ 

of  the  Chief  Baron  would  seem  to  compel  us  to  deal.  K 

says  :— "I  should  prefer,  however,  to  state  the  defendant' 

(I)    L.R.  4  Q.B.  379. 
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or  his  undertaking  to  be  that  due  care— that  is,  reasonable  care —    .      F.C. 
had  been  exercised  in  the  erection  of  that  stand  which  he  so  let  ^^ 

out  for  the  use  of  the  public.     It  is  found  upon  the  case  that  ~ — 

reasonable  care  was  not  exercised,  but  that  negligence  occurred  v. 

in  its  erection."  Montague  Smith,  J.,  says  : — "  It  seems  to  me  Bathing  Co. 
that  in  cases  of  this  kind  which  relate  to  things  and  not  to  Limited. 
personal  services  the  undertaking  or  promise  to  use  due  care  A'Becktu.J. 
may  be  more  correctly  stated  in  an  impersonal  than  a  personal 
form,  and  that  the  proper  mode  of  stating  it  is — the  defendant 
promised  that  due  care  and  skill  had  been  used  in  the  construc- 
tion of  the  building ;  or  the  obligation  may  be  put  in  the  other 
form,  that  the  building  was  reasonably  fit  for  the  use  for  which 
it  was  let,  so  far  as  the  exercise  of  reasonable  care  and  skill 
could  make  it  so."  The  conclusion  that  there  are  expressions  in 
these  judgments  which  are  capable  of  an  interpretation  over- 
stating the  degree  of  care  which  has  to  be  exercised  is 
strengthened  by  the  reference  made  to  these  judgments  in  the 
case  of  Searle  v.  Laverick  (m).  At  pages  127, 128,  Blackburn, 
J.,  after  citing  the  judgment  of  the  Court  below  in  Francis 
V.  Cockrell  (n)  proceeds: — "It  is  said  in  the  judgment  in 
Readhead  v.  Midland  Railway  Company  '  Warranties  implied 
by  law  are  for  the  most  part  founded  on  the  presumed  intention 
of  the  parties,  and  ought  certainly  to  be  founded  on  reason  and 
with  a  just  regard  to  the  interests  of  the  party  who  is  supposed 
to  give  the  warranty  as  well  as  of  the  party  to  whom  it  is 
supposed  to  be  given.  Applying  this  rule  to  the  present  case, 
we  think  that  the  contract  of  the  defendant  with  the  plaintiff 
did  contain  an  implied  warranty  that  due  care  had  been  used  in 
the  construction  of  the  stand  by  those  whom  the  defendant  had 
employed  to  do  the  work  as  well  as  by  himself/  This  decision 
(says  Blackburn,  J.)  was  affirmed  in  the  Exchequer  Chamber. 
The  judgments  there  were  not  written,  and  in  some  of  them,  as 
reported,  expressions  are  used  much  more  favourable  to  the 
extension  of  the  doctrine  of  an  implied  warranty  than  the 
language  used  in  the  written  judgment  of  the  same  Court  in 
Readhead  v.  Midland  Railway  Company ;  but  the  two  decisions 
are  not  in  conflict,  and  both  are  binding  on  us." 

(m)    [1874]  L.R.  9  Q.B.  122.  (n)      L.R.  5  Q.B.  184,  at  p.  193. 

Vol.  29,V.L.R.  EE 
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F.C.  We  think  that,  having  regard  to  the  principles  upo; 

these  cases  have  been  decided,  the  matter  must  be 
jury  to  decide,  and  to  say  whether,  having  regard  to  the 
in  which  the  defendant  stood  to  the  plaintiff,  the  defenc 
exercised  reasonable  care  in  the  position  in  which  he  stoc 

plaintiff,  and  that  the  extent  of  the  responsibility  and  whi 

A'BecktiifJ,  absolve  the  defendant  from  liability  was  suflBciently  e: 
in  the  direction  of  the  learned  Judge.  He  was  not  boun 
to  the  jury  "  It  will  not  do  for  you  to  say,  gentlemen, 
precautions  ordinarily  taken  were  taken  here.  You  vj 
to  find  that  the  defendant  would  have  been  unable  to 
this  defect  by  anything  he  might  do/'  As  an  indicatio 
view  presented  for  the  plaintiff  one  of  the  witnesses  w 
whether  he  had  reached  up  to  examine  the  platform  froi 
and  said  he  could  not  do  so,  and  it  was  then  suggeste 
you  climb  up  and  examine  each  plank  ? " 

We  think  that  the  learned  Judge  sufficiently  d 
the  kind  of  responsibility  whicli  defendant  was  unde 
would  absolve  him  and  what  would  make  a  ver 
the  plaintiff  the  proper  verdict,  and  that  it  was  pui 
them  in  a  manner  which  showed  them  what  they 
consider.  As  to  the  evidence,  we  think  that  th< 
evidence  which  warranted  them  in  coming  to  the  concl 
which  they  arrived.  The  question  of  whether  the  ven 
against  the  weight  of  evidence  or  not  depends  upon  th( 
of  care  which  it  was  the  duty  of  defendant  to  exercis 
jury  found  as  a  fact  that  there  was  no  negligence.  \^ 
that  finding  is  not  against  the  weight  of  evidence.  W< 
say  that  they  might  not  have  taken  the  other  view,  bui 
taken  that  view  we  see  no  re&son  to  disturb  their  tindin 
appeal  will  be  dismissed,  with  costs. 

Appeal  dismissed,  with  ( 

Solicitor  for  a])pellaiit :    /.  G.  Pilclter. 
Solicitor  for  respondent :  James  Hall. 
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E.  A.  CLARK  AND  SON  PROPRIETARY  LIMITED  v.  THE      HOOD,  J. 
MELBOURNE  HARBOR  TRUST  COMMISSIONERS.  \^ 

October  U,  26. 
Corporaluni'-CorportUion  created  by  StcUtUe—OratU  incompatible  with  objects  cf  Nooember  16. 
corporation — Works  unnecessary  for  the  primary  purposes  of  corporation — 
Authority  of  stattstory  corporation  to  spend  its  funds — Trustees  vested  with  land 
for  public  purposes — Dedication  of  highway — Melbourne  Harbor  Trust  Act 
1890  {No.  1119),  ««.  4,  48,  54,  98,  107,  XU—Melbourne  Harbor  Trust  Act 
1890,  No.  2  (xVo.  1182),  «.  8,  highth  Schedule. 

A  body  created  by  Act  of  Parliament  cannot  grant  to  anyone  any  right 
incompatible  with  the  main  object  which  the  Legislature  had  in  view  in  creating 
it,  and  cannot  impose  upon  its  revenues  the  burden  of  maintaining,  for  the 
benefit  of  strangers,  works  not  necessary  for  the  primary  purpose  of  the  statutory 
creation,  unless  specially  authorized. 

Tnutees  in  whom  land  is  vested  for  public  pui-posea  may  dedicate  portions 
thereof  to  the  use  of  the  public  as  a  highway  only  so  far  as  such  use  be  not  in- 
consistent with  the  purposes  for  which  the  land  is  vested  in  them.  j* 

Bex  V.  Leake  ([1833]  5  B.  and  Ad.  469)  and  Oreat   Western  Railujay  Co.  v.  j^  ^  J^tJfu  ^SmjI.Cq, 
SolihuU  Rural  Council  ([1902]  86  L.T.  862)  followed.  ^  /f^ij^  z/  ^^  /?  z^o^ 

Held,  that,  under  the  provisions  of  the  Melbourne  Harbor  Trust  Act  1890,  the 
Trost  had  no  power  to  dedicate  to  the  public  use  a  pontoon  bridge  across  the 
entrance  to  a  dock  under  its  control  and  management. 

Motion. 

The  plaintiff  was  a  proprietary  company  carrying  on 
business  at  the  Victorian  Export  Canning  Works  at  Spottis- 
woode,  in  the  city  of  Footscray.  The  claim  of  the  plaintiff,  as 
indorsed  on  the  writ,  issued  on  13th  June  1903,  was  for — (1)  a 
declaration  that  the  pontoon  bridge  at  the  mouth  or  entrance  to 
the  Victoria  Dock  is  dedicated  to  the  public  as  part  of  the 
highway  or  road  between  Melbourne  and  Footscray ;  (2)  an 
injunction  to  restrain  the  defendants,  its  agents  or  servants,  from 
removing  or  opening  such  pontoon  bridge,  except  in  so  far  as 
may.  be  reasonably  necessary  for  the  purpose  of  allowing  ships 
to  enter  into  the  said  dock  or  depart  out  of  the  said  dock ;  and 
(3)  damages. 

This  was  a  motion,  returnable  on  30th  June  1903,  on  behalf 
of  the  plaintiff  for  a  mandatory  order  directing  the  defendants, 
their  agents  or  servants,  to  replace  or  restore  the  said  pontoon 
bridge,  and  for  an  order  directing  the  defendants,  their  agents 
or  servants,  to  refrain  from  removing  or  opening  such  pontoon 
bridge  except  in  so  far  as  might  be  reasonably  necessary  for  the 
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purpose   of   allowing  ships   to  enter   into   or  depart  fr 
dock. 

From  the  affidavits  in  support  of  the  motion  it  appear 
the  plaintiff  was  a  large  exporter  to  markets  outside  \ 
and  to  a  large  extent  shipped  its  goods  from  the  whai 
the  River  Yarra ;  that  the  most  direct  way  of  transpoi 
goods  both  for  export  and  for  delivery  in  Melbourne  wi 
route  which  included  the  new  Footscray  road  and  the  j 
bridge  in  question,  which  had  been  used  continuously 
servants  of  the  plaintiff  and  other  business  people  of  Fo 
Yarraville,  Spottiswoode,  Newport,  and  Williamstown  fo 
seven  years,  except  for  short  periods  when  the  brid 
removed  for  the  purpose  of  allowing  vessels  to  enter 
depart  from  the  dock,  or  was  closed  for  repairs,  when  n( 
intention  to  so  close  was,  on  each  occasion,  advertised  ;  t 
defendants  had  removed  the  bridge  permanently ;  and  t 
of  the  effects  of  such  removal  would  be  to  render  tl 
Footscray  road  practically  useless  to  the  plaintiff  and 
other  business  people  and  the  residents  of  the  places  mei 
and  that  another  would  be  to  cause  a  much  longer  tim 
wpent  in  carrying  the  goods  of  the  plaintiff  and  other  1 
people  similarly  situated,  which  would  entail  additional 
upon  them. 

The  affidavits  on  behalf  of  the  defendants  stated  thi 
was  no  intention  at  any  time  to  dedicate  the  bridge 
public;  that  the  bridge  and  its  abutments  were  1( 
long,  and  the  bridge  itself  was  100  feet  long,  so  tl 
available  width  for  vessels  to  pass  into  and  out  of  the  d( 
only  100  feet;  that  frequent  complaints  had  been  m 
masters  and  pilots  to  the  effect  that  the  bridge  was  da 
and  a  menace  to  shipping  entering  and  leaving  the  c 
reason  of  the  abutments  extending  outwards  into  the  e: 
and  thereby  limiting  the  width  of  the  entrance ;  that  ni 
accidents  had  occurred  by  reason  of  ships  colliding  w 
abutments,  causing  damage  to  such  ships  and  abutmeni 
the  bridge  and  abutments  had  been  a  source  of  great  exj 
the  defendants  in  the  maintenance  and  repair  thereof ;  a 
to   erect   a  swing   bridge   at   the   point,  as   suggested 
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plaintiff,  would  cost  some  30,000i.,  which  the  defendants  were       HOOD,  J. 

not  in  a  position  to  expend.  1903 

By  consent  the  motion  was  treated   as  though  it  were  the    ^  a7"clark 

trial  of  the  action.  ""^^  ^"^ 

Proprietary 

Limited 

Cus8e.n  (with  him  Schutt)  for  the  plaintiff — As  to  the  power  v, 

of  a  corporation   to  dedicate  a  highway   where  the  use  of  the     Melbourne 

highway  is  not  incompatible  with  the  objects  of  the  corporation,  coim^^^Y,^ 

see  The  Grand  Junction  Canal  Company  v.  Petty  (a),  following 

Rex  V.  Leake  (b)  ;  Great  Western  Railway  Co.  v.  Solihull  Rural 

Council  (c);  In  re  Gonty  and  The  Manchester,  Sheffield,  and 

Lincolnshire  Railway  Co.  (d),   and  The  Grand  Surrey  Canal 

Company  v.  Hall  (e).     The  Commissioners  have  ample  power 

under  their  Act,  if  the  entrance  is  too  narrow,  to  widen  it,  and 

they  must  do  so,  and  cannot  remove  the  bridge  altogether. 

He  referred  to  Melbourne  Harbor  Ti^ust  Act  1890,  sees.  42, 

43,  46,  47,  54,  58,  59,  60,  63,  65,  84, 96,  99,  106-109,  144.  and  the 

Act  No.  1182,  sec.  8,  and  Tenth  Schedule. 

/saocs,  K,C,  (with  him  Starke)  for  the  defendants — There 
19  nothing  in  the  Act  which  put  it  in  the  power  of  the 
defendants  to  dedicate  this  land  as  a  highway ;  and  if  it 
could  have  been  dedicated  at  all  its  use  now  would  be  in- 
compatible with  the  purposes  of  the  Act.  Cf.  Rex  v.  Leake  (/) ; 
Ayr  Harbor  Trustees  v.  Oswald  (g) ;  Staffordshire  and  Wor- 
cestershire Canal  v.  Birmingham  Canal  Navigat%ons  (h) ; 
Thwaites  v.  Brake  (i) ;  Mulliner  v.  Midland  Railway  Com- 
pany  (k) ;  Neaverson  v.  Peterborough  Rural  Council  (l) ;  and 
7  Co.  Inst  700.  The  plaintiff  has  no  right  to  bring  this  action, 
as  he  has  sustained  no  damage,  and  h&s  not  proved  any. 

Cassen — As  to  the  plaintiff's  right  to  sue,  see  The  West- 
mmstev  Biynibo  Coal  and  Coke  Company  v.  Clayton  (m).     The 

(a)  [1888]  21  Q.6.D.  273.  {g)  [1883]  8  App.  Cas.  623. 

(6)  5  B.  &  Ad.  469.  {h)  [1866]  L.R.  1  H.L.  264. 

(c)  86  L.T.  862.  (i)  [1895]  21  V.L.R.  192. 

(d)  [1896]  2  Q.B.  439,  at  p.  445.  {k)  [1879]  11  Ch.  D.  611. 

(e)  [1840]  1  M.  A  G.  392.  (/)  [1902]  1  Ch.,  567. 
ij)  5  B.  &  Ad.  469,  per  Parke  B.,  at  (m)  .36  L.J.  (Ch.)  476. 

p.  481. 
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defendants'  regulations  as  to  traffic  across  the  bridge 
repealed,  and  the  defendants  must  abide  by  them,  as  we 
rest  of  the  community,  until  they  are  repealed. 

[Hood,  J.  If  they  repealed  the  regulations  to-morro 
would  be  the  use  of  the  mandamus  ?] 

It  is  clear  that  any  purpose  which  is  inconsistent  ^ 
Act  of  Parliament  is  beyond  their  powers,  but  this  dedi 
not  only  not  inconsistent  with  the  purposes  of  the  Ac 
consistent  with  it,  by  necessary  inference,  if  not  by 
provision. 

Cur.  adv. 


Hood,  J.,  read  the  following  judgment : — The  ph 
seeking  to  prevent  the  defendants  from  interfering 
pontoon  bridge  which  has  been  used  as  a  means  of  cros 
entrance  to  one  of  the  docks,  and  which  the  defendants 
desirous  of  removing.  By  consent  this  motion  is  to  b( 
as  though  it  were  the  trial  of  the  action,  and  varioi 
points  have  been  waived  in  order  to  obtain  a  decisioi 
real  question  in  dispute. 

I  am  satisfied  that  the  defendants  reasonably  believe 
bridge,  in  its  present  state,  is  a  source  of  danger  to  ships 
or  leaving  the  dock.  I  also  find  that  it  would  entail  conj 
expense  on  the  defendants  if  they  had  to  replace  the 
structure  by  one  free  from  objection.  The  plaintiff,  1 
contends  that  this  bridge  has  been  dedicated  to  the  publ 
part  of  a  road  giving  access  to  the  wharves  from  Footsc 
therefore  must  not  be  removed,  while  the  defendan 
dedication  as  a  fact,  and  in  addition,  urge  that  there  C( 
in  law,  be  any  dedication.  As  to  the  latter  point,  there 
seem  to  be  much  doubt  as  to  the  principles  which  shou 
the  Court.  A  body,  created  by  Act  of  Parliament,  cann 
to  anyone  any  right  incompatible  with  the  main  objec 
the  Legislature  had  in  view  in  creating  it.  Nor  car 
body  impose  upon  its  revenues  a  burden  of  maintaining 
benefit  of  strangers,  works  not  necessary  for  the 
purpose  of  the  statutory  creation,  unless  specially  au 
Trustees,  such  as  the  defendants,  in  whom  land  is  vc 


..M 


Digitized  by  VjOOQIC 


V.LR]  SUPREME  COURT :   VICTORIA.  4.71 

public  purposes,  may  dedicate  portions  thereof  to  the  use  of  the  ^QQP»  •^• 

public  as  a  highway  only  so  far  as  such  use  be  not  inconsistent  1903 

with  the  purposes  for  which  the  land  is  vested  in  them  :  Rex  v.  ^  aTclark 

Leake  (n) ;  Great  Western  Railway  Co.  v.  The  Solihull  Rural  p^opRif^rRv 

Council  (p),     I  have  therefore  to  decide  if  the  alleged  dedication  Limited 

here  is  inconsistent  with  the  object  for  which  the  land  was  given  the 

to  the  defendants,  and  the  question  is  a  mixed  one  of  law  and  harb^^bdst 

f^^  OOMMISAIONERS. 

The  determination  mainly  depends  upon  the  construction  of 
the  Statute  under  which  the  defendants  exist. 

These  Commissioners  are,  by  sec.  4  of  the  Melbourne  Harbor 
Trmt  Act  1890,  a  body  corporate  with  power  to  hold  lands  and 
other  property,  subject  to  the  restrictions  in  the  Act.    By  sees.  46 
and  47  certain  lands  are  vested  in  the  defendants.    Sec  48  declares 
that  the  land  in  the  Second  Schedule  (upon  portion  of  which 
this  dock  is  formed)  shall  be  held  by  the  defendants  as  sites  for 
docks  with  all  necessary   works  and  approaches  in  connection 
therewith.    The  exclusive  management  and  control  of  the  port, 
with  certain   exceptions   not  now   material,   is   vested   in   the 
Commissioners,  together  with  the  preservation  and  improvement 
of  the  port  generally,  by  sec.  54.     So  that  this  land  where  this 
dock  is  situated  is  the  property  of  the  defendants,  but  only  for 
a  specified  purpose,  and  it  is  their  duty  to  improve  it  whenever 
in  their  opinion  it  needs  improvement.     Then,  by  sec.  118,  a 
"  Harbor  Trust   Fund "  is    created,  and    all    moneys    of    the 
Commissioners  (less  one-fifth  to  the  Government)  goes  into  this 
fund,  and   '*  shall   be  applicable   to    and    be    applied   by    the 
Commissioners  in  carrying  this  Act  into  execution."    Thus  there 
Is  a  clear   restriction   on   the  powers   of    the  defendants,  an 
emphatic  declaration  as  to  how  the  moneys  of  the  Trust  are  to 
be  expended,  and  there  is  no  power  of  giving  away  any  of  the 
lands  by  dedication  or  otherwise,  or  of  building  any  bridges,  or 
of  making  any  roads,  except  in  so  far  as  such  works  might 
be  necessary  adjuncts  to  docks.      It  is  not  alleged   that  this 
pontoon  bridge  is  required  for  the  purposes  of  the  Trust,  but 
reliance  is  placed  upon  sec.  96  as  enabling  defendants  to  dedicate 
roads.      By    that    section     the    duty    is    imposed    upon    the 
(n)    5  B.  &  Ad.  469.  (o)    86  L.T.  852. 
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HOOD,  J.      defendants    of    making    and    maintaining   proper    roads   and 
1903  approaches  to  all  wharves,  docks,  etc.     It  was  conceded  that  the 

E  aTTlark    defendants   would  have  a  discretion  in  the  first  instance  as  to 
AND  Son       where  such  roads  should  be  made,  but  it  was  urged  that,  having 
LiMiTKD       once    exercised    that    discretion,    the    road    became    dedicated 
The  to   the    public,   and    must    always    thereafter    be    kept   open. 

H^B^K^usT  ^*^®  ^^^^^^  ^^  ^^^^  ^  construction  would  be  that  the  Commis- 
CoMMissioNBRs.  sioncrs  for  the  time  being  would,  by  making  a  road,  bind  them- 
selves and  their  successors  in  perpetuity.  If,  therefore,  the  road,or 
any  portion  of  it,  became  a  menace  to  shipping,  or  interfered  with 
the  proper  use  of  the  docks,  no  change  could  be  made  in  some 
instances  at  all,  or  in  cases  such  as  the  present,  without  spending 
the  Trust's  money  for  the  benefit  of  outsiders  who  might  or 
might  not  be  using  the  road  as  a  means  of  access  to  the  wharves. 
And,  moreover,  in  this  case  the  closing  of  the  bridge  would  not 
prevent  access  to  any  wharf,  but  would  only  deprive  certain 
persons  of  the  shortest  road  to  certain  wharves,  so  that  Trust 
money  would  be  spent  merely  for  the  convenience  of  these  par- 
ticular persons.  I  cannot  think  that  sec.  96  has  the  meaning  con- 
tended for  on  behalf  of  the  plaintiff.  Full  effect  is  given  to 
every  word  of  it,  and  the  true  meaning  arrived  at,  in  my  opinion, 
by  holding  that  it  casts  the  obligation  upon  the  defendants  of 
providing  proper  approaches  to  their  works,  but  that  they  may, 
from  time  to  time,  alter  those  approaches  as  may  be  necessary 
for  the  carrying  out  of  their  statutory  duties.  The  roads  are  to 
be  merely  ancillary  to  the  wharves  and  docks. 

This  view  is  supported  by  reference  to  some  other  sections. 
If  the  defendants  can,  of  their  own  motion,  dedicate  a  road 
simply  by  making  it,  there  would  be  little  necessity  for  sec 
107.  It  is  there  provided  that  the  Governor  in  Council  may, 
at  the  request  of  the  Commissioners  and  of  the  council  of 
a  municipality,  declare  any  land  vested  in  the  Commissioners 
to  be  a  public  highway.  The  assent  of  the  Governor  in  Council 
would  seem  unnecessary  if  the  plaintiff's  contention  here  were 
correct,  and  the  only  effect  of  sec.  107  would  be  to  vest 
the  control  of  the  road  in  the  council  of  the  municipality. 
Again,  by  sec.  60,  the  defendants  can  only  lease  superfluous  lands 
for   twenty-one   years,  and   that   requires  the  approval  of  the 
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Governor    in    Council.     So    that    they   cannot    lease   without      HOOD,  J. 
restriction  land  not  required  for  the  accommodation  of  the  ship-  1903 

ping  of  the  port ;  yet,  according  to  the  plaintiffs  view,  they  may     g  a.  Clark 
give  away,  by  dedication,  land   that  may  be  so  required.     All     „  ^^^Son 
this  tells  against  any  power  to  dedicate.  Limited 

DiflSculty   is,   however,  raised    by   the   eighth    section   and  The 

the  Tenth  Schedule  of  Act  No.  1182.  The  Legislature  there  j^^i^'^rj^^^^ 
contemplated  the  construction  of  a  tramway  across  the  Commlssioners. 
entrance  to  this  dock,  and  power  is  given  to  the  defend- 
ants in  respect  thereto.  That  fact,  coupled  with  the  evidence 
relating  to  the  formation  of  the  road  from  Dudley-street 
to  Footscray,  looks  like  a  legislative  intimation  that  this  was 
a  public  highway.  There  is,  however,  no  reference  in  this 
Act  to  this  bridge.  The  tramway  may  or  may  not  be  made  by 
the  defendants.  Even  when  made,  it  may  be  on  any  level. 
It  may  be  above  or  on  either  side  of  this  bridge,  and  there  need 
be  no  provision  for  any  traffic  except  the  trams,  and  as  this  is  a 
pontoon  bridge  it  seems  fairly  clear  that  it  was  never  meant 
that  the  tramway  to  be  made  under  the  Tramways  Act  should 
ran  across  such  a  construction.  I  cannot,  therefore,  think  that 
there  Ls  here  any  indication  of  an  intention  of  Parliament  to  em- 
power the  Commissioners  to  dedicate  the  road,  of  which  this 
bridge  is  a  portion,  so  as  to  bind  themselves  for  all  time.  The 
primary  object  of  the  Legislature  was  the  creation  and  preserva- 
tion of  docks  for  the  benefit  of  shipping,  and  the  land  must  not 
be  used  for  any  purpose  inconsistent  with  that  object.  Such  a 
dedication  as  that  contended  for  by  the  plaintiff  would  prevent 
the  defendants  from  altering  this  bridge  in  any  way,  no  matter 
how  essential  such  alteration  might  be  in  the  interest  of  the 
port.  It  might  be  necessary  to  widen  the  entrance,  or  to  close 
it  and  open  a  new  one,  and  this  could  not  be  done  unless,  as  was 
argued,  the  defendants  at  their  own  expense  erected  new  bridges, 
and  kept  the  road  open.  The  chief  object  of  the  Legislature, 
therefore,  would  be  frustrated  unless  the  defendants  used  their 
funds,  not  only  in  improving  their  docks,  but  also  in  keeping 
open  roads,  not  as  adjuncts  to  the  docks,  but  for  the  benefit  of 
the  whole  public,  including  those  who  would  be  merely  passing 
through  without  any  desire  to  obtain  access  to  the  wharves. 
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SUPREME   COURT:   VICTORIA. 

Such  a  dedication  would  be,  in  my  opinion,  incompat 
the    object   for   which    the    trust    was    created,   and 
ultra  vires. 

As  to  the  other  question,  I  need  only  say  that  thei 
reason  for  thinking  that,  as  a  fact,  this  bridge  ¥ 
dedicated  as  part  of  a  road  or  approach  to  any  whari 
used  as  a  portion  of  a  scheme  for  affording  a  shorter 
Footscray  to  Melbourne.  The  plaintiff  also  admi 
writ  that  the  bridge  may  be  removed  so  far  as  is  r 
necessary  to  allow  ships  to  enter  and  leave  the  doc 
appears  to  recognize  what  I  am  inclined  to  think  is 
version,  that  the  only  dedication  was  one  subject  to  th 
of  the  shipping,  and  that,  when  that  interest  so  req 
bridge  may  be  removed,  either  temporarily  or  per; 
But  I  need  not  decide  this  point,  because,  in  my  op 
defendants  had  no  power  to  dedicate  this  bridge  to  t 
so  as  to  deprive  themselves  of  the  right  to  alter  or  i 
and  therefore  the  plaintiffs  must  fail.  This  motior 
dismissed  with  casts,  and  judgment  entered  for  the  di 
with  costs. 

Judgment  for  the  defe\ 

Solicitors  for  the  plaintiff:  Gillott,  Bates  <t  Moir. 
Solicitors  for  the  defendants:  Malleaon,  England  d 
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MARTELL  u  VICTORIAN  COAL  MINERS'  ASSOCIATION  abeokett,  j. 

and  Others,  {^ 

April  21,  22,  23, 
Aaionj  catue  of^-Interferenct  with  legal  right  ^ItUefU  to  injure^ Lawftil  excuse —      May  20,  21. 
Combination  to  further  own  interests — Trades  union — Combination  doing  illegal  F.C. 

act  or  using  illegal  means  to  effect  its  purpose^Illegal  conspitxicy — Interference  Septe^nbtr  2,  4,  7, 
with  employment— Coercion  of  employer — Threat  of  illegal  strikeSti-ike  of         8,  9,  10. 
workmen— Procuring  breach  of  contract— Damage. 

Per  the  Full  Court  (Maddkn,  C.J.,  Hodoe.s  and  Hood,  JJ.)  Where  a  com- 
bmation  (or,  per  Madden,  O.J.,  an  individual)  does  any  act  with  intent  to  harm 
another,  without  lawful  excuse,  and  harm,  in  fact,  results  to  him,  an  action  lies 
for  damages  by  the  person  injured  :  Quinn  v.  Leaihem  ([1901]  A.C.  495). 

Where,  however,  unlawful  means  are  adopted  to  effect  the  purpose  of  such 
combination,  there  can  be  no  lawful  excuse. 

A  combination  of  persons,  with  intent  to  coerce  their  employer,  by  means  of  a 
threat,  into  dismissing  from  his  employment  or  refuHing  to  employ  another 
penoo,  is  actionable  at  the  suit  of  that  person,  where  the  threat  used  is  that  of 
an  unlawful  strike. 

SemUe,  per  Madden,  C.J.,  and  Hood,  J.,  that  such  a  combination  can  in  no 
case  be  lawful. 

Per  Madden,  C.J.  Where  the  dominant  purpose  and  intention  of  a  combina- 
tion of  persons  is  to  harm  another,  and  harm  in  fact  results  to  him,  it  is  no  lawful 
excuse  that  they  are  pursuing  their  own  business,  or  advancing  their  own 
intereats,  as,  e.g.9  that  they  are  endeavouring  to  uphold  the  principles  of  trades 
ttoionism,  and  are  punishing  the  person  so  harmed  for  a  violation  of  such 
principles. 

Where,  however,  the  dominant  purpose  and  intention  of  a  combination  of 
persons,  in  doing  an  act,  is  an  honest  desire  to  advance  or  protect  their  own 
interests,  that  affords  a  lawful  excuse,  even  though  they  know  the  doing  of  such 
act  will  necessarily  harm  another  or  others. 

Per  Hodges,  J.  A  combination  of  persons  to  do  an  illegal  thing,  or  to  effect^ 
by  unlawful  means,  something  which  in  itself  mity  be  indifferent  or  even  lawful, 
ii  a  criminal  conspiracy :  O'ConneWs  Case  ([1844]  11  CI.  &  F.  155) ;  and  where 
harm  results  an  action  lies  against  them  by  the  person  injured  :  Q^Unn  v. 
Leathern.  A  person  who  procures  the  act  of  another  is  legally  responsible  for  its 
consequences,  even  though  the  act  induced  is  within  the  right  of  the  immediate 
flfitor,  if  it  be  to  the  detriment  of  a  third  person,  and  if  he  can  be  shown  to  have 
procured  his  object  by  the  use  of  illegal  means  directed  against  that  third  party  : 
lnmley  v.  Oye  ([1853]  2  E.  &  B.  216). 

Mogul  Steamship  Co.  v.  McGregor,  Oow  ami  Co.  ([1889]  23  Q.B.D.  594),  [1892] 
A.C.  25),  Temperton  v.  Russell  ([1993]  1  Q.B.  716),  Allen  v.  Flood  ([1898]  A.C.  1), 
snd  Quinn  v.  Leathern  ([1901]  A.C.  495)  discussed. 

Appeal. 

The  plaintiff  was  John  Martell,  and  the  defendants,  as 
specified  in  the  writ  of  summons,  were  '*  The  Victorian  Coal 
Miners'  Association,  George  Gregory  and  Andrew  Gray,  president 
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F.C.  and  secretary  respectively  of  the  Outtrim  lodge  or  branch  of  the 

1903  said  association,  both  personally  and  on  behalf  of  the  members 

—  of  such  lodge  or  branch,  David  McEwaii,  Arthur  A.  Wilson,  and 

V.  James  Kirby  ;  "  but  from  the  heading  to  the  statement  of  claim 

Coal  Miners'  the  words  "  both  personally  and  on  behalf  of  the  members  of 
Association,  ^^^j^  lodge  or  branch "  were  omitted ;  and  no  defence  was 
delivered  on  behalf  of  such  lodge  or  branch.  The  plaintiff  was  a 
miner,  and  for  about  four  weeks  prior  to  the  7th  July  1902  was 
employed  as  such  by  the  Outtrim  Howitt  and  British  Consoli- 
dated Coal  Company  No  Liability.  The  defendant  association 
was  a  trades  union  registered  under  the  Trades  Union  Act  1890, 
of  which  the  defendant  McEwan,  who  was  a  coal-miner,  and  the 
defendant  Wilson,  who  was  a  check-weigher,  were  respectively 
the  president  and  general  secretary ;  and  the  defendants  Gregory, 
Gray,  and  Kirby  were  also  coal-miners.  The  facts  material  to 
this  report  are  fully  recited  by  Madden,  C.J.,  in  his  judgment 
(infra);  and  the  allegations  in  the  statement  of  claim  put  in 
issue  by  the  defences  are  set  out  in  the  judgment  of  A'Beckett, 
J.  (infra). 

The  plaintiff  claimed  10002.  damages,  and  also  an  injunction 
restraining  the  defendants  from  interfering  with  the  plaintiff  in 
his  employment,  and  from  attempting  to  deprive  plaintiff  of  his 
employment  or  chancas  of  employment. 

The  action  was  heard  by  A'Beckett,  J.,  who  entered  judgment 
for  the  defendants. 

The  plaintiff  appealed  from  this  judgment. 

Cuasen,  Eaglemn,  and  Jacobs  for  the  plaintiff. 

Duffy,  K.C,  and  Oaunt  for  the  defendant  the  Victorian 
Coal  Miners'  Association. 

Higgina  for  the  other  defendants. 

It  has  been  considered  sufficient  to  set  out  only  the  arguments 
on  the  appeal. 

a'Beckett,  J.  I  have  to  deal  with  much  evidence  in  this 
case,  which  has  lasted  at  intervals  for  a  considerable  period.    I 
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have  also  to  deal  with  a  question  of  law,  as  to  which  I  have  had  F.C. 

the  advantage  of  reading  the  judgments  delivered  in  the  cases  [^ 

which  have   been   commented   upon    by   counsel.     As   to    the 
essential  questions  of  fact,  I  think  they  are  capable  of  being  v. 

reduced  into  a  very  small  compass,  and  I  see  no  advantage  in   co^^^  Miners' 
reserving  ray  judgraent  so  far  as  it  deals  with  questions  of  fact ;    Association. 
and  on  the  question  of  law,  I  see  no  advantage  in  reviewing  the     A'Berkett,  J. 
opinions  advanced  by  the  eminent  Judges  who  have  given  such 
very  opposite  views  as  the  result  of  their  conclusions  on  the 
question.     On  the  question  of  law,  I  merely  propose  to  state  the 
view  of  the  law  as  I  gather   it   from    the   decisions,    without 
examining  and  contrasting  the  different  views  which  have  been 
held  by  the  learned  Judges  who  have  given  those  decisions ; 
because,  unless  I  were  to  proceed  to  do  this  most  exhaustively, 
there  could  be  no  advantage  in  doing  it  at  all.     I  can  only  say 
what  I  take  to  be  the  law  as  gathered  from  those  decisions  and 
as  explained  by  the  Judges  who  have  given  them. 

Upon  the  question  of  fact,  I  think  that  it  comes  to  this,  as  I 
stated  in  an  earlier  part  of  the  case  :  The  members  of  one  of  the 
lodges  or  branches  of  the  defendant  association — the  lodge  or 
branch  at  Outtrim — determined  that  they  would  not  work  with 
three  men  who  had  broken  the  rules  of  another  association — a 
gold-miners'  association  ;  and  they  determined  to  get  these  men 
out  of  the  mine  by  informing  the  mine  manager  that  they  would 
not  work  with  them.  They  do  inform  him,  and  he  does  not 
remove  them,  and,  as  a  consequence,  they  strike.  As  a 
consequence  of  the  strike  there  is  no  employment  for  the  men 
objected  to,  and  the  plaintiff  leaves  the  district.  When  he  has 
left  the  district  the  men  go  back  to  the  mine.  The  plaintiff 
then  seeks  re-employment.  He  does  not  get  it,  because  the 
employer  knows  that  mischief,  similar  to  what  occurred  before, 
will  occur  again  if  it  re-employs  him.  The  question  is — Has 
this  plaintiff  a  right  of  action  ?  Was  this  intimation  given  to 
the  employer  intended  to  induce  the  employer  not  to  continue 
employing  the  plaintiff;  and  does  that  give  him  a  cause  of 
aetion  when  he  loses  his  employment  in  consequence  of  it,  and 
he  cannot  be  re-employed  in  consequence  of  it  ? 

The  case  as  it  is  put  by  the  statement  of  claim  is  not  one  of 
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F.C.  a  breach  of  contract  for  employment  made  by  the  plaintiff  with 

J^  the  company  which  employed  him,  but  it  is  put  in  this  way : 

^, Paragraph  3  states  that  between  certain  dates   "  the  defendants 

V.  and  each  and  every  of  them  with   the  object  and  intention  of 

Coal  Miners'  injuring  the  plaintiff  and  depriving  him  of  employment  with 
^^^2^^^^'  the  Outtrim  Howitt  and  British  Consolidated  Coal  Company  No 
A'BeckeU^  J,  Liability  and  his  chances  of  employment  as  a  miner  with  such 
company  or  otherwise  wrongfully  and  maliciously  by  wrongful 
and  malicious  threats  acts  and  conduct  induced  procured  and 
coerced  the  said  company  in  whose  employment  the  plaintiff 
then  was  as  a  coal-miner  to  cease  to  employ  the  plaintiff  as  a 
coal-miner  on  its  mine  and  to  dismiss  him  from  its  employment." 
The  4th  paragraph  runs  in  the  same  way — that  they  with  the 
same  object  and  intention  "wrongfully  and  maliciously  con- 
spired and  agreed  together  to  wrongfully  and  maliciously 
induce  "  the  same  thing ;  and  then  the  5th  paragraph  says  that 
"  in  pursuance  of  such  aforesaid  conspiracy  and  agreement  the 
defendants  maliciously  and  wrongfully  by  unlawful  threats  acts 
and  conduct  induced  procured  and  coerced  the  said  company  to 
cease  to  employ  the  plaintiff  as  a  coal  miner  on  its  mine  and  to 
dismiss  him  from  its  employment."  The  6th  paragraph  says 
that  "  by  reason  of  the  above  facts  the  plaintiff  has  last  his 
employment  and  his  chances  of  employment  either  with  the  said 
company  or  otherwise.**  So  that  there  is  no  claim  based  upon 
the  breaking  of  a  contract  with  him  by  the  company,  and  if 
there  had  been  such  a  case  made  on  the  pleadings  I  do  not  think 
it  would  have  been  supported  by  the  evidence  ;  and  as  affecting 
the  legal  position  I  think  it  is  material  to  bear  that  in  mind.  It 
all  comes  to  this — Is  it  an  illegal  thing  to  say  "  We  will  not 
work  with  this  man,  we  will  go  out  if  you  employ  him.'*  And 
where,  as  a  consequence  of  this,  the  man  loses  his  employment, 
has  he  a  right  of  action  ? 

The  history  of  the  case  is  that  the  plaintiff  had  been  a 
member  of  the  Chiltern  branch  of  another  association — the 
Amalgamated  Miners'  Association.  There  was  a  strike  amongst 
its  members  working  at  a  particular  mine  at  Eldorado,  and  the 
plaintiff  appears  to  have  advocated  a  compromise  with  their 
employer,  and  to  have  considered — and  very  likely  reasonably 
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considered — that    the    men    were    acting    eigainst    their    own  F.C. 

ioierests  and  in  a  foolish  manner  in  refusing  to  take  what  the  1993 

directors  of  that  mine  were  willing  to  give;  and  as  evidence  of       .,       ^, 
his  taking  a  reasonable  view,  there  is  the  fact  that  the  mine  was  v. 

at  the  time  of  the  strike  shut  down,  and  has  never  been  opened  coal  Minbks* 
since.  He  also  considered  that  the  strike  funds  had  been  mis-  Association. 
appropriated.  He  was  in  correspondence  with  a  newspaper  in  A'Beckett,  J. 
Melbourne,  and  he  had  visited  the  directors  of  the  mine  in  Mel- 
bourne when  on  a  visit  there.  He  was  distrusted,  and  suspected 
—very  likely  unjustly — of  acting  adversely  to  their  interests, 
and  was  decidedly  unpopular ;  but  that  which  caused  his  final 
separation  from  the  men  was  this — he  received  strike  pay  for  a 
considerable  period,  and  he  proposed  some  resolution  in  which 
he  was  on  one  side  and  the  rest  of  the  men  on  the  other.  He 
said  that  he  felt  it  was  hopeless  to  remain  out  any  longer,  and 
that  he  would  go  back,  and  he  did  so,  and  worked  for  the 
employer,  and  that,  from  a  unionist  point  of  view,  was  a  crime 
of  the  first  magnitude.  The  plaintiff  then  leaves  that  district 
and  goes  to  Outtrim,  and  by  some  means  the  miners  with  whom 
he  is  working  there  hear  of  what  had  occurred  at  Eldorado. 
He  becomes  aware  of  this,  and  wishes  to  put  himself  right  with 
them,  and  to  join  their  union.  They  object,  and  he  comes  before 
a  meeting  of  the  committe  of  the  lodge  there,  and  states  his  case, 
giving  his  account  of  what  took  place  at  Eldorado.  This  is 
taken  down  in  writing,  and  the  committee  take  steps  to  see 
whether  his  statement  is  true  ;  and  they  do  not  seem  to  haVe 
discovered  anything  which  waa  decidedly  untrue  in  what  he  has 
stated  to  them.  They  found  that  he  was  very  unpopular  there, 
that  he  was  not  trusted  there,  and  they  also  found  this  fact — 
that  he  left  the  union  there.  Upon  this  they  decided  they 
would  not  receive  him  into  their  union,  and  his  being  received 
in  the  union  was  necessarj',  from  their  point  of  view,  in  order 
for  him  to  continue  working  there.  It  is  unnecessary  for  me  to 
say  whether  they  gave  him  all  the  facilities  for  explanation 
which  he  might  have  expected.  I  cannot  say  that  they  acted 
altogether  unreasonably  in  the  matter.  One  fact  which  was 
undisputed  was  sufficient  for  them  to  refuse  to  admit  him  into 
their  union.     But  I  do  not  think  it  material  that  I  should  decide 
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F.C.  whether  they  a6ted  reasonably  or  unreasonably  in  refusing  to 

1903  admit   him  into   their   union.     A  great   deal   of   evidence  has 

Ma~~e  l  ^®^    directed    to    that.      At     any    rate,    they    declined    to 

V.  admit    him.       They    had    promised    to   give    him    information 

V ICTOBI  AN 

Coal  Miners'  of  their  deliberations  on  that  matter,  but  they  did  not 
Association,  j^  ^^  rpj^^^  certainly  did  not  treat  him  or  behave 
A'Btckeit,  J,  towards  him  as  they  should  in  that  matter.  They  had 
promised  to  give  him  the  information,  and  they  did  not  give 
it,  but  they  left  him  to  find  it  out  for  himself — by  the  treasurer 
refusing  to  receive  his  money.  That  having  taken  place, 
they  informed  the  mine  manager  that  they  would  not  work 
with  these  three  men.  It  is  material,  as  affecting  my  considera- 
tion of  what  they  did  in  this  case,  in  determining  whether  they 
were  actuated  by  malice  against  him  as  the  dominant  motive, 
that  he  with  others  was  objected  to  by  the  men.  What  I  have 
to  consider  is,  certainly  not  what  happened  afterwards,  or 
whether,  in  certain  incidents  which  occurred  before,  they  showed 
ill-will  towards  him,  or  spoke  in  terms  of  hostility  towards  hiui, 
but  whether,  in  what  they  did  as  the  subject-matter  of  this 
action,  their  dominant  motive  was  to  injure  him — to  inflict  upon 
him,  by  reason  of  the  animosity  which  they  entertained  against 
him,  some  personal  loss,  some  injury.  The  injury,  such  as  it 
was,  was  common  both  to  him  and  to  the  others,  as  to  whom,  so 
far  as  is  to  be  gathered  from  the  evidence,  they  entertained  no 
special  hostility.  The  others  stood  just  in  the  same  position. 
Their  cause  of  complaint  against  the  three  men  was  that  they 
had  broken  the  union  rules.  They  were  not  in  their  union,  but 
were  marked  men  in  another  association,  and  they  thought  that 
they  should  not  work  with  them.  Then  they  went  to  the  mine 
manager  and  distinctly  told  him  that  if  these  men  were 
continued  to  be  employed  they  would  go  out.  There  is  no 
question  as  to  that — not  the  slightest  doubt  as  to  that.  Then, 
at  a  subsequent  meeting,  there  is  some  dispute  between  a 
director  of  the  company  and  the  secretary  and  one  of  those  who 
were  attending  on  behalf  of  the  miners  as  to  what  had 
transpired  at  the  last  preceding  meeting.  Some  words  ensue, 
which  bring  the  meeting  to  an  angry  termination,  and  the  men 
go  out  on  strike.     There  is  then  nothing  for  Martell  to  do,  and 
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be  goes  away.  Then  work  is  resumed,  and  he  seeks  employ-  F.C. 
raent,  and  he  does  not  get  it,  and  I  have  already  stated  the  [^ 
reason  why  he  does  not  get  it.     There  is  no  difficulty  whatever  

Jm.ART£LJj 

on  the  facts  as  to  that — that  the  plaintiff  is  perfectly  justified  in  v. 

his  assertion  as  to  the  cause  of  his  losing  employment  with  the  coal  Miners* 
company  being  that  which  he  states  in  the  statement  of  claim,  A-^^^^i^'on. 
and  that  he  did  sustain  damage  of  the  kind  set  out  in  the  A'BeckeU,J, 
statement  of  claim,  and  would  be  entitled  to  substantial  damages 
if  an  actionable  wrong  had  been  committed  by  these  defendants. 
The  first-named  defendant  is  an  association,  which  is  registered 
under  the  Trades  Union  Act,  and  the  first  question  I  have  to 
consider  is,  whether,  whatever  the  law  might  be  as  to  the  other 
defendants,  there  was  a  case  made  out  against  the  Victorian 
Coal  Miners*  Association.  I  have  already,  during  the  course  of 
the  case,  stated  my  impression  that  there  was  no  evidence  which 
would  prove  as  against  them  their  connection  as  an  association 
with  these  matters  which  are  complained  of.  I  am  still  of  that 
opinion.  There  were  certain  things  which  reasonably  gave  rise 
to  suspicion  that  they  were  acting,  but  as  I  stated  before,  I 
think  that  on  the  broad  facts  the  conclusion  would  be  that  they 
were  not.  Their  rules  provided  certain  proceedings  which  must 
precede  a  strike.  A  branch  could  not  strike  in  such  a  way  as  to 
make  the  association  answerable  for  its  action,  or  give  it  a  right 
to  any  of  the  funds  of  the  association,  unless  a  certain  course  was 
pursued.  That  course  was  not  pursued,  and  the  strikers  got  no 
assistance  from  the  funds  of  the  association.  Of  course  there 
can  be  no  doubt  of  the  association  sympathizing  with  the  men, 
and  being  glad  to  assist  them.  Some  letters  were  referred  to 
which  the  secretary  of  the  association  signed  in  the  name  of  the 
association — at  least  he  signed  himself  as  secretary  of  the 
association — but  I  do  not  think  he  can  be  regarded  as  an  official 
authorized  to  write  those  letters,  or  as  writing  as  secretary  of  the 
association.  The  facts  look  suspicious,  but  I  think  the  facts  fall 
far  short  of  evidence  upon  which  a  jury,  or  I,  myself,  could  act 
in  saying  that  that  was  the  work  of  the  association,  and  that 
the  association  was  liable.  So  that  my  findings  of  fact  as  to 
what  the  defendants  did  relate  to  the  individual  defendants,  and 
not  the  association. 
Vol.29,V.L.R.  F  F 
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F.C.  Then  we  come  to  the  question  of  law,  which  has  been  most 

J^  thoroughly  argued,  and  the  authorities  as  to  which  have  been 

examined  at  great  length.     I  have  read  the  judgments,  which 

V,  are  of  great  length,  in  the  cases  of  Allen  v.  Flood  (a)  and  Quinn 

Coal  Miners*  v.  Leathern  (6),  which  are  those  which  are  closest  to  the  present 
Association.  ^^^^^  ^^^  j  think  the  circumstances  of  Quinn  v.  Leathern  put 
A' Beckett,  J.  that  case  altogether  out  of  consideration  as  an  authority  in  the 
present  case.  I  think  there  can  be  no  doubt  of  the  illegality  of 
the  acts  committed  in  Quinn  v.  Leathern,  as  to  which  the 
Judges  were  unanimous.  But,  before  dealing  with  what  the 
Judges  decided  in  that  case,  I  may  refer  to  what  Mr.  Cussen 
read  from  Chalmers-Hunt  on  the  Law  RelatiTig  to  Trades 
Unions,  at  pp.  93,  94 — giving  what  he  considers  may  fairly 
be  stated  as  the  present  position  of  the  law.  This  was 
written  after  Quinn  v.  Leathern,  and  considers  all  the 
.  cases  on  the  question.  He  says  : — "  The  principles  which  seem 
to  underlie  all  these  cases  may  be  stated  as  follows: — (1)  A 
combination  to  injure  another  in  his  trade  or  calling  is  2>rim(i 
facie  unlawful.  (2)  The  bond  fide  intention  to  further  the 
trading  or  labouring  interests  of  the  persons  combining  is  a  just 
cause  or  excuse,  provided  (a)  the  means  resorted  to  be  not  in 
themselves  unlawful,  e.g.,  violence,  libel,  unlawful  threat,  in 
which  case  the  cause  of  action  is  not  the  conspiracy,  but  the 
tort  itself  committed  in  pursance  of  a  common  design ;  (6)  the 
damage  inflicted  by  the  combination  be  reasonably  referable  to 
the  alleged  object  of  lawful  gain  or  advantage ;  (c)  the 
presumption  raised  by  the  facts  of  such  bond  fide  intention  be 
not  excluded  by  other  evidence  of  an  intention  to  injure  the 
person  combined  against  from  motives  of  animosity,  hatred,  and 
ill-will."  So  that  those  presumptions  which  may  be  raised  in 
favour  of  the  defendants  may  be  excluded  if  the  Court  is 
satisfied  that  a  malicious  motive  on  the  part  of  the  defendants 
is  the  real  incentive  to  their  acts ;  and  I  think  that  in  Quinn  v. 
Leathern  (6)  there  is  a  most  distinct  recognition  of  a  malicious 
motive  as  being  that  which  led  to  the  acts  being  committed. 
At  pp.  511,  512,  Lord  Macnaghten  says  : — "  So  far  as  I  can  see 
there  was  no  trade  dispute  at  all.  Leathern  had  no  difference 
(a)    [1898]  A.C.  1.  (6)    11901]  A.O.  495. 
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with  his  men.     They  had  no  quarrel  with  him.     For  his  part  he  F.O. 

was  quite  willing  that  all  his  men  should  join  the  union.     He  jgQg 

offered  to  pay   their  fines   and   entrance   moneys.      What   he       -. 

objected   to  was  a  cruel  punishment  proposed   to   be  inflicted  v. 

V ICTORI  AN 

on  some  of  his  men  for  not  having  joined  the  union  sooner,   coal  Miners* 

There  was  certainly  no  trade  dispute  in  the  ccLse   of   Munce.    -Association. 

But  the  defendants  conspired  to  do  harm  to  Munce  in  order     A'Beckeu,  J. 

to  compel  him  to  do  harm  to   Leathem,  and  so    enable   them 

to  wreak    their   vengeance   on   Leathems   servants   who   were 

not  members   of  the   union."      In  several   of    the   judgments 

there    are   passages    equally    strong,    showing   the    vindictive 

character  of  the  proceedings ;  and  what  was  done  in  that  case 

was  altogether  different  in  its  kind  from  what  was  done  here. 

There  was  an  interference  with  the  plaintiff  by  inciting  others 

to  do  him  positive  injury  ;  and  in  this  same  case  of  Quinn  v. 

Leathern  (c)   Lord    Shand   says,  in  contrasting  what  occurred 

there  with  what  had  occurred  in  the  case  of  A  lien  v.  Flood  (d) 

—"It  is  only  necessary  to  add  that  the  defendants  here  have  no 

such  defence  as  legitimate  trade  competition.     Their  acts  were 

wrongful  and  malicious  in  the  sense  found  by  the  jury — that  is 

to   say,   they   acted   by   conspiracy,   not    for  any   purpose   of 

advancing  their  own  interests   as   workmen,  but   for  the  sole 

purpose  of  injuring  the  plaintiff  in  his  trade.     I  am  of  opinion 

that  the  law  prohibits  such  acts  as  unjustifiable  and  illegal ;  that 

by  so  acting  the  defendants  were  guilty  of  a  clear  violation  of 

the  rights  of  the  plaintiff,  with  the  result  of  causing  serious 

injury  to  him,  and  that  the  case  of  Allen  v.  Floods  as  a  case  of 

legitimate   competition   in   the    labour    market,    is    essentially 

different,  and  gives  no  ground  for  the  defendants'  argument." 

I  think  that  the  character  of  the  case,  and  the  observations 

of  the  Judges  who  decided  it,  prevent  me  from  taking  Qwinn  v. 

Leathern  (e)  as  my  guide  in  saying  how  I  should  consider,  as  to 

legality  or  illegality,  the  acts  upon  which  the  present  action  is 

based.    Mr.  Cussen  has  observed  upon  the  view  taken  by  Lord 

Shand  as  differing  and  distinguishable  from  the  views  taken  by 

the  other  Judges,  and  suggested  that  he  had  a  view  of  his  own 

not  consistent  with  those  of  the  other  Judges  concerned  in  Allen 

{c)    [1902]  A.C.  495,  at  p.  515.  {d)     [1898]  A.C.  1. 

(c)    [1902]  A.C.  495. 
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F.C.  V.  Flood  (/)  and  Quinn  v.  Leathern  (g) ;   and  it  may  be  Uiai  his 

1903  view  is  more  favourable  to  the  defendants  here  than  those  of 

^  the  other  learned   Lords   who   expressed  their  views;    but  it 

V,  certainly  deserves  consideration.     It  could  not  be  suggested  that 

Coal  Miners'   his  opinion  was  not  to  be  considered  in  measuring  the  extent  to 
Association,     ^^j^jh   those  cases  went,  and  I  do  not  find  that  it  was  so  at 
A'Beckeu,  J.     variance  with  the  other  opinions  expressed  that  I  should  fail  to 
pay  respect  to  it.     I  say  that,  because  I  am  now  going  to  refer 
again  to  Lord  Shand — to  what  he  says  in  the  other  case  of 
Allen  V.  Flood  (/").     What  I  say  about  Allen  v.  Flood  is  that, 
if  you  treat  it  as  some  of  the  Lords  treated  it,  merely  on  the 
assumption  that  the  true  facts  were  that  the  appellant  just  dropped 
in  and  made  some  observations  as  to  what  would  be  likely  to 
happen,  and  that,  therefore,  no  action  could  be  brought  against 
him,  it  is  no  authority  whatever.     It  does  not  decide  anything 
at  all,  except  that  a  man  cannot  have  an  action  brought  against 
him  if  he  makes  a  statement  as  to  something  injurious  which 
might    occur,    if    afterwards   it    does    happen    to    occur.    He 
would  be  merely  imparting  news  as  to  something  which  subse- 
quently occurs  ;  and,  of  course,  there  can  be  no  action  as  to  that. 
The  judgment  to  which  I  referred  in  Allen  v.  Flood  (f)  certainly 
goes  far  beyond  anything  of  that  kind.     I  was  referring  to  what 
Lord  Shand  says  at  p.  165.     He  speaks  about  the  threats  of 
Allen.     "  What  were  these  threats  ?  "  he  says.     "  Simply  this— 
that  if  the  plaintiflFs  were  continued  in  the  employment,  they, 
the   boilermakers,   would   leave.      Threats   may,   like  false  or 
fraudulent  representations,  be  of  such  a  nature,  if  used,  as  to 
amount  to  improper  and  unlawful  means  used  to  induce  action 
which  may  be  injurious  to  others,  causing  them  loss  and  damage, 
and  I  should  not  for  a  moment  say  that  damages  might  not  in 
<;ases  of  such  threats  be  recoverable.     But  this  can  only  apply 
to  threats  of  violence,  intimidation,  obstruction,  or  the  like- 
threats  which  may  be  described  as  menace  which  improperly 
affects  freedom  of  action  in  the  person  who  is  induced  to  act  or 
to  refrain  from  acting.     The  boilermakers  were  quite  entitled  to 
resolve  that  they  would  not  then  or  at  any  future  time  work  at 
the  same  vessel,  or  even  in  the  same  yard,  with  the  plaintiffs. 
(/■)    [1898]  A.C.  1.  to)     [1902]  A.C.  405. 
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No  one  can  dispute  their  right  so  to  resolve.     They  were  quite  F.C. 

entitled,     having    formed     that    resolution,    to     inform     their  {^ 
employers    that    they    had    done    so ;     indeed,    I    should    say 

that  the   defendant  Allen    was    only    doing   what   was   right  v. 

V  irrroRl  AN 

and   proper    in    intimating    this   resolution    to   the   employers,   co^l  Miners* 

in    place    of    allowing    the    men    to   leave    without   notice    to    Association. 

the   employers   of    what   would    certainly    cause    them    great     A'Beckeu,  J. 

inconvenience   and   loss.      There  was  no  threat   of  the  nature 

of  menace   so  as  to   amount  to    the  use  of   illegal    means    to 

induce  the  employers  to  act — no  threat  to  do  anything  beyond 

the  exercise  of  their  legal  right*'     And  Lord   Herschell,  at  pp. 

131, 132,  says: — "The  object  which  the  appellant  and  the  iron 

workers  had  in  view  was  that  they  should  be  freed  from  the 

presence  of  men  with  whom  they  disliked  working,  or  to  prevent 

what  they  termed  an  unfair  interference  with  their  rights  by 

men  who  did  not  belong  to  their  craft  doing  the  work  to  which 

they  had  been  trained.     Whether  we  approve  or  disapprove  of 

such  attempted  trade  restrictions,  it  was  entirely   within  the 

right  of  the  ironworkers  to  take  any  steps,  not  unlawful,  to 

prevent  any  of  the  work  which  they  regarded  as  legitimately 

theirs  being  entrusted  to  other  hands.     ...     In  the  present 

case  it  was  admitted  that  the  defendant  had  no  personal  spite 

against  the  plaintiffs.     His  object  was,  at  the  utmost,  to  prevent 

them  in  the  future  from  doing  work  which  he  thought  was  not 

within  their  province,  but  within  that  of  the  ironworkers.     If 

he  had  acted  in  exactly  the  same  manner  as  he  did  at  a  time 

when  the  plaintiffs  were  engaged  upon  ironwork,  his   motive 

would  have  been  precisely  the  same  as  it  was  in  the  present 

case,  and  the  result  to  the  plaintiffs  would  have  been  in  no  wise 

different.     I  am  unable  to  see,  then,  that  there  is  any  difFerenco 

either  in  point  of  ethics  or  law  between  the  two  cases.     The 

ironworkers  were  no  more  bound   to  work .  with   those  whose 

presence  was  disagreeable  to  them  than  the  plaintiffs  were  bound 

to  refuse  to  work  because  they  found   that  this  was  the  case. 

The  object  which  the  defendant,  and  those  whom  he  represented, 

had  in  view  throughout   was   what  they   believed   to   be   the 

interest  of  the  class  to  which  they  belonged  ;  the  step  taken  was 

a  means  to  that  end.     The  act  which  caused  the  damage  to  the 
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plaintiffs  w&s  that  of  the  iron  company  in  refusing  t 
them.  The  company  would  not  subordinate  their  owi 
to  the  plaintiffs'.  It  is  conceded  that  they  could  take  t 
with  impunity.  Why,  then,  should  the  defendant 
because  he  did  not  subordinate  the  interests  of 
represented  to  the  plaintiffs'  ?  Self-interest  dictated 
act  of  those  who  caused  the  damage  and  the  act  whicl 
to  have  induced  them  to  cause  it." 

From  the  judgments  in  this  case  of  Allen  v.  Fi 
think  that  the  mere  intimation  to  an  employer  that  a 
tion  of  workmen  will  not  work  if  a  certain  person  ( 
men  are  retained  in  their  employment,  they  giving  thi 
tion  not  to  gratify  malice  felt  with  reference  to  those 
whom  they  refuse  to  work,  not  prompted  by  a  desire 
those  persons,  but  with  the  desire  to  strengthen  their 
bination  by  excluding  from  employment  with  them  pe 
are  not,  as  they  suppose,  fit  to  be  associated  with  then 
union,  is  not  an  illegal  act,  and  I  think  that  nothing  i 
that  has  been  done  in  this  case.  I  find  against  the  ex 
that  personal  malice,  which,  it  is  said,  may  forfeit  the 
within  the  meaning  of  this  passage  I  have  read.  I  do 
that  that  existed  in  this  case,  and  I  therefore  thin 
actionable  wrong  was  done  by  these  individual  defend 
certainly  did,  as  a  mattter  of  fact,  bring  about  the  1< 
plaintiflfs'  employment  when  he  was  employed,  and 
cause  of  the  company  refusing  to  re-employ  him.  1 1 
the  right  asserted  does  not  exist  on  the  English  author 
tioned,  to  which  I  should  add  the  case  to  which  I  wai 
by  Mr.  Duffy,  namely — Bulcock  v.  St.  Anne's  Master 
Federation  (i)..  There  are  some  points  of  distinctio 
case  which  Mr.  Cussen  has  observed  upon,  but  there  is 
about  it  that  there  the  plaintiff  who  brought  his  actic 
employment  by  reason  of  the  intervention  of  the  persoi 
whom  the  action  was  brought.  I  do  not  say  that  ther 
grounds  upon  which  distinctions  may  be  drawn,  but  it 
certainly  tending  in  the  same  direction  as  the  other  a 
to  which  I  have  referred. 

(A)  [1898]  A.C.  1.  (•)    [1902]  19  Times  L.F 
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Then,  as  to  the  costs.  I  think  that  the  defendants  are  entitled  F.C. 

to  their  costs.     There  are  some  matters  to  which  Mr.  Cussen  has  ^^ 

referred,   as  to   measures  which   he   considers  were   taken   (in 
reference  to  the  production  of  documents)  to  take  a  document  v. 

out  of  the  proper  custody  of  one  defendant  and  place  it  in  the   Goal  Miners' 
custody  of  another,  so  that  no  imputation — no  responsibility —     Association. 
might  rest  upon  the  defendant  from  whose  book  it  was  taken ;     A* Beckett,  J, 
and  he  also  made  certain  observations  as  to  the  affidavit  of 
documents.     I  do  not  think   those   matters  should   affect   the 
general  costs  of  the  action,  and  in  the  particular  instances  I  do 
not  think  they  would  afford  suflScient  ground  for  excepting  any 
part  of  the  costs  to  which  they  would  otherwise  be  entitled. 
Some  of  the  matters  formed  the  subject  of  cross-examination  in 
the  course  of  the  case.     The  explanation  as  to  some  of  them  was 
satisfactory.     Some   others    of   them    may    be    susceptible    of 
explanation.     I    do    not    think    that    matters    of    such    little 
importance — they  were  certainly  of  a  comparatively  trivial  kind 
— should    be  fastened   upon,   and   that   defendants  should   be 
penalized  with  costs  because  as  to  these  matters  there  may  have 
been  some  lapse  from  strict  regularity.     I  do  not-  think  that 
there  are  sufficient  grounds  for  depriving  the  defendants  of  costs, 
and  there  will  therefore  be  judgment  for  the  defendants  with 
costs. 

Judgment  for  the  defendants,  with  coats. 

From  this  decision  the  plaintiff  appealed,  the  respondents  to 
the  appeal  being  the  individual  defendants  and  the  defendant 
the  Oattrim  lodge  or  branch  of  the  Victorian  Coal  Miners' 
Association. 

Ctissen  (with  him  Eaglesan  and  Jacobs)  for  the  plaintiff 
appellant — Several  tests  for  the  determination  of  the  liability  of 
defendants  in  cases  of  this  kind  have  been  suggested.  The  test 
of  personal  spite  or  ill-will,  laid  down  by  Lord  Esher,  M.R.,  in 
the  Mogul  Steamship  Company  v.  Macgregor,  Qow  &  Co.  (k)  is 
wiped  out  by  the  case  of  Allen  v.  Flood  (l).  A  further  test  is 
that  which  fixes  on  the  intrinsic  legality  of  the  acts  done.  As 
{k)    23  Q.B.D.  508.  {I)     [1898]  A.C.  1. 
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to  that,  the  majority  in  Allen  v.  Flood  excepted  tl 
conspiracy.  A  third  test,  which  is  not  inconsistent  wi 
last  mentioned,  finds  the  necessary  element  of  illegal; 
conspiracy  to  harm,  which,  if  followed  by  damage,  is  a 
See,  *e.g.,  the  judgment  of  Lord  Macnaghten  in 
Leathern  (m).  Again,  Lord  Lindley  in  Quinn  v.  Le 
takes  the-  stage  when  the  act  is  done,  and  says  :— 
an  act  or  threat  of  an  act  which  will  cause  serious  i 
or  damage  ?  If  it  is,  it  is  coercion,  and  is  pHTod  foci 
Lords  Halsbury,  L.C.,  and  Brampton  in  their  j 
in  Quinn^  v.  Leathern  (o)  rely  upon  conspiracy  and 
Bowen,  L.J.,  in  the  Mogul  Case  (p)  lays  down  the  U 
effect  that  any  intentional  damage  inflicted  on  an  inc 
actionable  if  done  without  just  cause  or  excuse, 
further,  that  damage  in  trade  is  excused  if  done  in  th< 
course  of  trade  competition.  There  must,  however, 
equivalent  to  the  injury  inflicted.  Lord  Shand  adop 
this  view  of  Bowen,  L.J.,  but  in  Allen  v.  Flood  (q)  he  s 
was  not  an  intention  to  injure,  while  in  Quinn  v.  Lt 
he  says  there  was.  In  the  Mogul  Case,  Bowen,  L.J.,  s 
614: — "  What,  then,  are  the  limitations  which  the  la\ 
on  a  trader  in  the  conduct  of  his  business  as  betwee 
and  other  traders?  ....  Intimidation,  obstruc 
molestation  are  forbidden ;  so  is  the  intentional  procu 
a  violation  of  individual  rights,  contractual  or  other, 
always  that  there  is  no  just  cause  for  it."  As  an  illus 
what  is  meant  by  this,  suppose  that  X.  had  sold  an  ai 
to  A.  and  then  to  B.,  and  A.  induces  X.  to  break  his 
with  B.,  A.  would  have  a  "just  cause"  for  so  doing, 
you  are  conducting  a  matter  primarily  for  the  benefit  o 
union,  and  it  happens  that  injury  is  done  to  an  indivi 
are  not  liable  ;  but  if  you  are  actively  and  directly  i 
man,  although  you  do  not  desire  to  injure  him  persor 
no  answer  to  say  that  indirectly  it  will  benefit  the  unic 
Watson  says,  in  Allen  v.  Flood  (r),  that  there  are  twc 


(m)  [1901]  A.C.  495,  at  pp.  510,  511. 
(n)  [1901]  A.C.  495,  at  p.  538  et  stq, 
(o)    [1901]  A.C.  495. 


{p)    23Q.B.D.  598,  at  p. 

(</)    [1898]  A.C.  1. 

(r)    [1898]  A.C.  1,  at  p.  S 
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upon  which  a  person  who  procures'  the  act  of  another  can  be  F.C. 

made  legally  responsible  for  its   consequences — (1)  if  he  know-  j^ 

ingly  and  for  his  own  ends  induces  that  other  person  to  commit 
an  actionable  wrong ;  and  (2)  if  he  induces  that  other  to  do  a 
lawful  act,  but  uses  unlawful  means  to  bring  it  about.  « It  is  coal  Mineks' 
clear  that  all  agreements  to  do  a  criminal  act  are  conspiracies, 
while  the  cases  show  that  agreements  to  commit  a  cLvil  wrong 
are  also  conspiracies.  Inter  alia,  the  Courts  have  determined — 
probably  from  motives  of  public  policy — that  agreements  to 
hamper  in  trade  are  illegal.  Cf,  the  Mogul  Case  (s).  In  Quinn 
V.  LeatheTa  (t)  Lord  Macnaghten  says,  at  pp.  510,  511: — "Does 
a  con.spiracy  to  injure,  resulting  in  damage,  give  rise  to  civil 
liability  ?  It  seems  to  me  that  there  is  authority  for  that 
proposition,  and  that  it  is  founded  in  good  sense.  Gregory  v. 
Duke  of  Brunswick  (u)  is  one  authority,  and  there  are 
others.  .  .  .  That  a  conspiracy  to  injure — an  oppressive 
combination — differs  widely  from  an  invasion  of  civil  rights  by 
an  individual  cannot  be  doubted."  In  Temperton  v.  Russell  (v) 
Lopes,  L.J.,  says :— "  The  result  of  the  authorities  appears  to  me 
to  be  that  a  combination  by  two  or  more  persons  to  induce 
others  not  to  deal  with  a  particular  individual,  or  enter  into 
contracts  with  him,  if  done  with  the  intention  of  injuring  him, 
is  an  actionable  wrong  if  damage  results  to  him  therefrom." 
That  shortly  states  the  law  as  also  laid  down  in  the  same  case 
by  Lord  Esher,  and,  as  he  points  out,  although  the  defendants 
bore  the  plaintiff  no  personal  ill-will  at  all,  except  so  far  as  that 
ill-will  arose  from  a  desire  to  forward  the  principles  of  their 
union,  still  their  act  was  actionable.  Temperton  v.  Russell  (w)  is 
approved  of  in  Quinn  v.  Leathern  (x),  and  completely  covers 
thLs  case.  Shortly  put,  the  unlawfulness  resides  in  the  con- 
spiracy. In  this  case  therefore,  even  if  all  other  con- 
siderations be  put  aside,  the  necessary  element  of  illegality 
is  supplied  in  the  combination  to  injure.  Allen  v.  Flood  (y) 
is  not  at   variance    with    Quinn    v.    Leathern;     if    it    is,    it 

(«)     23  Q.B.D.  598,  per  Bowen,  L.J.,  («)  [1893]  I  Q.B.  715,  at  p.  731. 

at  p.  616  el  seq.  (w)  [1893]  1  Q.B.  715. 

(0     [1901]  A.C.  495.  (ar)  [1901]  A.C.  496. 

(u)    [1844]  6  M.  &  G.  205,  953.  (y)  [1898]  A.C.  1. 
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is  overruled  by  the  latter  case.  The  judgmei 
vary  merely  because  of  the  varying  views  of  the  Ji] 
the  facts,  particularly  as  to  whether  what  Allen  said 
to  a  threat  or  a  mere  intimation.  The  majority  took 
— the  more  lenient — view,  and  hence  the  decisio 
appellant.  It  is  pointed  out  at  p.  3  of  the  report  tha 
J.,  "  ruled  that  there  was  no  evidence  of  conspir 
intimidation,  or  of  coercion,  or  of  breach  of  contract" 
must  include,  in  the  circumstances,  threatened  breach  < 
That  case,  therefore,  has  no  application  to  the  facts  o 
The  conclusions  to  be  drawn  from  all  the  cases  are — I 
bination  to  injure  another  person  in  his  calling,  carric 
direct  act  of  interference,  is  actionable,  if  done  withou 
or  excuse ;  that  it  is  not  a  just  cause  or  excuse  that 
will  beneGt  in  a  remote  and  indirect  manner  those  w! 
about ;  that  the  strengthening  or  upholding  of  e< 
political  principles  is  not  a  just  cause  or  excuse ;  and 
must  be  a  gain  equivalent  to  the  injury  inflicted.  F 
threat  of  the  defendants  in  this  case  was  illegal,  be 
endeavoured  to  induce  the  company  to  break  its  coe 
the  plaintiff,  and  threatened  that  otherwise  they  W( 
their  own  contract  with  the  company — that  they  w< 
immediately,  or  at  any  rate  at  the  expiration  of  s 
whereas  one  of  the  conditions  of  their  employmem 
company  was  that  there  should  be  fourteen  days 
either  side.  On  the  facts  proved  in  this  case  we  rely 
propositions — (1)  breach  of  contract  and  threatened 
contract ;  (2)  the  conspiracy  view ;  (3)  the  coercion  i 
motive  here  was  dislike,  and  the  intention  was  to  d 
plaintiff  of  his  employment. 

Counsel  both  for  the  plaintiff  and  defendant  deal 
ively  with  the  following  cases  in  addition  to  thoi 
referred  to  : — Lumley  v.  Gye  (z) ;  Lyons  v.  Wi 
Glamorgan  Coal  Company  v.  South  Wales  Miner 
Hon  (b) ;    Bulcock  v.  St  Anne's  Master  Builders'  Fede 


(z)    2  E.  &  B.  216. 
(a)    [1896]  ICh.  811. 


(6)    [1903]  1K.B.  118;8 
in  [1903]  2  K.B. 
(c)     19  Times  L.R.  27. 
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Read  v.  Friendly  Society  of  Operative  Stonemasons  (d);  and  F.C. 

Giblan   v.  The  National  Amalgamated  Lahoxivers    Union  of  ^903 

(heat  Britain  and  Ireland  (e).  Martell 

Counsel  for  the  plaintiff  also  referred  to: — White  v.  Mollis,  ». 

Victorian 
LiiUe  and  Son  Limited  (/) ;  Ratclife  v.  E-vana  (g) ;   Taff  Vale  coal  Miners' 

Railway     Company    v.    Amalgamated    Society    of    Railway    association. 
Servants  (A);    and   Howden    v.    Yorkshire    Miners     Associa- 
tion (i). 

Duffy,  K,C,,  and  Higgins,  K,C.  (with  them  Gaunt)  for  the 
defendants,  respondents — A  man  has  no  right  tiO  employment 
beyond  the  particular  term  of  his  then  employment ;  and  every 
man  has  the  right  at  common  law  to  say  how,  when,  where,  and 
with  whom  he  will  work.  He  may  go  to  his  employer  and  say 
— "  I  will  not  work  with  you  unless  you  dismiss  '  so-and-so,'  " 
and  what  one  man  may  do  in  that  case,  a  number  of  men  may 
also  legitimately  do.  So  long  as  you  keep  within  your  own 
province  or  area,  you  may  exercise  your  own  exertions  as  you 
choose  in  your  trade,  in  your  employment,  or  in  employing 
others,  but  as  soon  as  you  go  outside  such  province  or  area  your 
action  becomes  injurious  to  the  public  interests,  and  the  Court 
will  inquire  whether  it  produces  such  an  effect  on  the  fortunes 
of  the  plaintiff  as  to  be  an  interference  with  his  legal  rights. 
From  the  judgment  of  Erie,  C.J.,  in  The  Queen  v.  Rowlands  (k) 
down  to  that  of  Lord  Lindley  in  Quinn  v.  Leathern  (I)  that  has 
always  been  the  law.  See  also  Roscoe's  Criminal  Law  (8th  ed.), 
p.  409. 

{Gussen  referred  to  Erie  on  Trade  Unions,  p.  25,  where  the 
decision  in  The  Queen  v.  Rowlands  is  commented  on.] 

Tou  are  not  to  look  at  the  motive  at  all,  but  at  the  scope 
within  which  the  man  acts.  In  the  case  of  the  Scottish  Co- 
operative  Society  v.  Glasgow  Fleshers*  Association  (m),  which  is 
referred  to  by  Lord  Lindley  in  Quinn  v.  Leathern  {n),  it  was 


(d)    [1902]  2  K.B.  732. 

(^) 

[1901]  A.C.  426. 

W     [1902]  18  Times  L.R.  500;  [1903] 

(i) 

[1903]  1  K.B.  309. 

19T.L.R.708;  since  reported 

(*) 

[1851]  17Q.B.  671,  686(w.) 

in  [1903]  2  K.B.  600. 

{I) 

[1901]  A.C.  496. 

( /)  [1897]  23  V.L.R.  152. 

(m) 

[1898]  36  Sc.  L.R.  645. 

(y)   [1892]  2  Q.B.  604. 

(n) 

[1901]  A.C.  496,  at  p.  639. 
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held  that  there  was  no  cause  of  action ;  and  the  only 
between  that  case  and  Temperton  v.  Russell  (o)  oi 
Leathern  (p)  is  that  in  the  two  latter  cases  the  defen 
and  induced  others  to  do  that  which  the  law  calls  a  w 

[Madden,  C.J.  It  is  clear  from  Lord  Lindley's 
that  that  case  was  one  of  legitimate  trade  competitior 

In  Quinn  v.  Leathern  (g),  Lord  Lindley  lay 
that  it  is  not  coercion  to  use  your  own  right  to 
whom  you  choose  ;  and  at  p.  533  he  says : — "  An  ac 
lawful,  although  harmful,  does  not  become  actionabl 
done  maliciously  in  the  sense  of  proceeding  from  a  I 
and  with  intent  to  annoy  or  harm  another."  That  st 
the  law  is  the  admitted  essence  of  Flood  v.  Allen  (?'), 
no  means  \aid  down  for  the  first  time  in  that  cas 
Lindley  points  out. 

[Madden,  C.J.     If  I  go  to  my   butcher  and  sa 
withdraw   my  custom  from  you  unless  you   dismiss 
employment  A.,  who  some  time  ago  offended  me," 
surely  be  actionable  ?] 

No ;  because  according  to  the  decision  in  Allen  y 
the  motive  would  make  no  difference,  and  you  wo 
perfect  right  to  change  your  butcher. 

[Madden,  C.J.  My  intention  would  be  to  get  A. 
employment ;  my  motive  would  be,  because  he  had  ofl 

If  an  act  is  lawful,  then  clearly  no  action  can  li 
unlawful,  you  have  then  to  see  whether  it  was  done 
to  injure.     Motive   is   nothing ;    intent   even    is  not 
real  question    is — "  Has  a    legal  wrong  been  commi 
would  be  quite  legitimate  to   go   to   an  employe  ar 
will    give    you    oL    to    leave    your    employer    and 
me."     A'Beckett,   J.,  has   found   that   the   defendant 
reasonable  from  their   point  of   view,  and  was   for 
benefit,   and   not    for    the    purpose    of   injuring   th< 
The   very  existence  of  their  union   prevented  the 
having  the   plaintiff  in   it,  and    impelled  the  steps 
The  position  is  no  different  to  what  it  would  have  I 


(0)     [1893]  1  Q.B.  715. 
(p)     [1901]  A.C.  495. 


(q)     [1901]  A.C.  495,  »1 
(r)     [1898]  A.C.  1. 
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defendants   had   objected    to   work    with   the   plaintiff  on   the  F.C. 

ground  that  he  was  dangerous  to  work    with,  and   had  thus  ]^ 

caused  his  dismissal,  which  would  have  been  perfectly  justifiable.  

On  the  other    hand,  in  Quinn  v.  Leathern  (s)  it  was  found  that  v. 

what  the  defendants  did  was  not  for  the  purpose  of  benefiting    cq^l  Miners' 

themselves,  but  of  injuring  the  plaintiff.     Where  eviployda*  own     Association. 

interests  are  involved,  it  is  perfectly  legitimate  for  them  to  say 

to  their  employer — "  Choose   between    us  and  him,  and  if  you 

employ  him  we  will  go,"  or  *'  We  will  break  our  contract  with 

you,  and  w^ill  not  work  further."     Such  a  breach  would  not  be 

wrongful  as  against  anyone  else.     There  is  no  case  in  English 

law  in  which  any  person  has  been  permitted  to  complain  of  the 

breach  of  a  contract  to  which  he  was  not  a  party. 

[Hood,  J.,  referred  to  George  v.  Skivington  (t).] 

[Cu88en  referred  to  Langridge  v.  Levy  (w).] 

Although  in  this  case  the  company  might  fairly  complain  of 
what  has  been  done,  the  plaintiff  cannot.  Gf.  Rogers  v. 
Rajevdro  Dutt{v)  and  Angle  v.  Chicago  and  St  Paul  Railway  {w), 
where  all  the  cases  on  this  subject  are  collected.  The  plaintiff's 
argument  eventually  comes  to  this — that  what  was  done  by  the 
defendants  comes  within  the  definition  of  a  conspiracy.  To 
constitute  a  conspiracy  there  must  be  a  combination  to  do  an 
act  itself  criminally  or  civilly  wrongful. 

[Madden,  C.J.  Is  not  the  true  test  that  a  combination  to  do 
a  thing  which  harms  another  is  wrongful  ?  To  seduce  a  woman 
is  not  a  wrong  either  civilly  or  criminally,  but  a  conspiracy  to 
seduce  a  woman  is  wrongful.] 

The  whole  history  of  conspiracy  is  traced  by  Pallas,  C.B.,  in 
Kearney  v.  Lloyd  (x).  Between  that  case  and  this  no  distinction 
at  all  can  be  drawn.  Of.  also  Huttley  v.  Simmons  (y),  which 
holds,  in  effect,  that  a  mere  combination  of  persons,  with  the 
desire  to  prevent  a  man  from  employing  another,  if  not  con- 
ducted by  illegal  means,  does  not  amount  to  an  actionable  con- 
spiracy.   Everything  depends  upon  the  weapon  you  use  to  effect 

[I860]  13  Moo.  P.C.  209. 
[1893]  151  U.S.A  ,  pp.  1-13. 
[1890]  26  L.R.  Ir.  268. 
[1897]  1  Q.B.  181. 


w 

[1901J  A.G.  495. 

(0) 

w 

[1869]  L.R.  6  Ex.  1. 

(») 

(«) 

[1837]  2  M.  &  W.  519  ; 

[1S38] 

(■t-) 

4  M.  *  W.  337. 

(y) 
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your  purpose.  If  coercion  be  used,  an  action  would 
more  than  persuasion  be  used,  no  wrong  is  done.  In 
the  defendants  merely  announced  to  the  company  the 
ation  of  the  men  ;  they  did  not  induce  the  company  to 
the  plaintiff.  The  plaintiff  has  not  proved  that  he  was 
by  reason  of  the  action  of  the  defendants.  The  compi 
did,  in  fact,  dismiss  the  defendant,  and  the  evidence  s 
on  the  day  of  the  strike  the  plaintiff  did  not  go  back  t 

[Per  Curiam.  What  would  have  been  the  use 
through  such  senseless  formalities  ?  Clearly  one  man 
work  the  mine.] 

Further,  there  is  no  allegation  in  the  statement  of  ( 
the  defendants  combined  to  keep  the  plaintiff  out  of  hi 
ment  and  prevented  him  being  re-employed.  The  plfi 
the  district  simply  because  there  was  no  work  for  him 
the  fact  that  there  was  no  work  for  him  to  do  is  too  rei 
the  defendants'  action.  Further,  the  plaintiff  was  r 
employment  (if  at  all)  because  the  company  felt  that  i 
employed  him  the  other  men  would  not  work  with  1 
that  does  not  constitute  any  cause  of  action  ag 
defendants.  No  injury  has  arisen  from  their  actus 
assuming  a  conspiracy,  from  the  purpose  of  their  consp 
from  the  apprehension  on  the  part  of  the  company 
whole  trouble  might  be  repeated.  If  the  plaintiff  ha< 
employed,  and  the  men  had  then  gone  out  on  strike, 
have  had  a  cause  of  action.  To  constitute  an  actioi 
spiracy,  the  minds  of  the  conspirators  must  be  directe 
the  particular  object  which  ensues.  The  defendai 
dreamed  that  the  plaintiff  would  go  back  to  work  ;  the 
that  once  he  was  rid  of  that  would  be  an  end  of  tl 
The  men  and  the  company  then  enter  into  a  new  agn 
the  understanding  that  the  plaintiff  is  not  to  be  taken 
that  is  the  reason  why  he  is  subsequently  not  emp 
the  conspiracy  alleged  and  proved  were  that  the  d 
would  fill  the  minds  of  the  company  for  all  time 
fear  that,  if  they  ever  employed  the  plaintiff,  the  m 
go  on  strike,  then  perhaps  the  defendants  would  \ 
liable.     At  the  most,  the  defendants'  intention  was  t 
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out  of  the  minei  and,  as  has  been  found,  this  was  for 
a  benefit.  And,  just  as  in  a  case  of  libel,  in  order  to 
I  plea  of  "  privilege,"  you  have  to  show  express  malice, 
1  order  to  get  over  the  plea  of  "just  cause  and  excuse," 


F.C. 

1903 


Mabtell 

V. 
ViCTORI  \ V 

to  show  express  malice,  which  the  learned   primary   coal  MinVrs' 
i  expressly  negatived.  .  Association. 

el  also  referred  to  BromuKje  v.  Prosser  (z)  and  Pollock 
[6th  ed.),  pp.  313,  317. 

^  in  reply — As  to  the  period  of  time  when  a  combina- 

o  work  becomes  a  combination  to  injure,  see  Walsly  v. 

I,  cited  by  Lord  Brampton  (then  Hawkins,  J.)  in  Allen 

[b).     See  also  Vegelahn  v.  Guntner  (c),  where  coercion 

means  than  violence,  or  threats  of  it,  waa  held  unlawful. 

is  expressly  approved  of  by  Lord  Lindley  in  Qvt^inn  v. 

[d).      The  decision  in  Kearney  v.  Lloyd  (e)  must  be 

the  fact  that  the  plaintiff  had  no  right  to  a  continuance 

oluntary   contributions,   and    therefore   no   right   was 

with  ;  if  not,  then  it  is  inconsistent  with   Quinn  v. 

[f)  and  Gregory  v.  Duke  of  Brnnaxu^ick  (g).    Huttley  v. 

(A),  being  based  upon  the  decision  of  Pallas,  C.B.,  in 

may  also  be  disregarded.     To  **  intend  "  an  act  means 

to  the  consequences  of  the  act,  and  in  that  respect 

that  in  the  law  of  torts  you  have  hardly  anything  to 

)roving  intention  as  a  fact,  while  you  have,  perhaps, 

0  do  with  motive  except  as  proof  of  intention.  In 
law,  of  course,  motive,  as  proof  of  intention,  is  very 
.    As  an  example  of  intention  being  important,  suppose 

1  arises  as  to  the  remoteness  of  the  damage  from  the 
the  answer  may  be — "  You  have  removed  all  difficulty 
jore,  because  you  have  shown  by  your  very  acts  that 
ided  to  injure  this  man,  and  therefore  we  need  not 
X)ut  that."  Conspiracy  is  based  upon  agreement,  and, 
there  must  necessarily  be  in  all  cases  of  conspiracy  a 


>]  4  B.  A  C.  247. 
l]30L.J.  (M.C.)121. 
SjA.C.  1,  atp.  23. 
}]  167  Mass.  162. 
1]  A.C.  495,  at  p.  539. 


(c)  26L.R.  Ir.  268. 

(/)  [1901]  A.C.  495. 

ig)  6  M.  &  G.  205,  953. 

{h)  [1897]  1  Q.B.  181. 


u 


Digitized  by  VjOOQIC 


496  SUPREME   COURT:    VICTORIA. 

F.C.  couiiiion   intention.     The  contention  that  the  defen< 

[jj^  the  right  to  work  how,  when,  where,  and  with  whom 

—  would  have  been  correct  if  it  had  been  said  that  th 

M  A  RT  F  L  L< 

V.  liberty  to  do  tho^e  things.     But  even  if  the  defendant 

CoJl ^M^iN^ERs'  I'ig^^tj  «o  ^^^  the  plaintiff ;  and  that  is  the  answer  to 
Association.  Kvery  man  has  the  right  of  freedom  of  action  in  ( 
bin  trade,  and  to  be  immune  from  active  interferer 
especially  by  a  combination.  The  Court  does  not  coi 
wnth  the  differences  between  employes  and  their  em 
will  not  decide  w^hich  of  them  is  right.  I  quite  agr 
(fuestion  whether  there  is  just  cause  or  excuse  is  one 
not  of  fact.  Where  it  is  found  that  the  only  interes 
defendants  have  is  a  possible  advantage  in  an  econoii 
that  cannot  be  held  to  be  a  just  cause  or  excuse.  Tl 
to  be  determined  is — "Was  the  defendant  using 
really  to  further  his  own  interests,  or,  while  t 
to  further  his  own  interests,  was  he  using  them  to 
plaintiff."  In  the  Mogul  Case  (i)  Lord  Bowen  » 
intentionally  to  do  that  which  is  calculated  in  th 
course  of  events  to  damage,  and  which  does  in  fa 
another  in  that  other  person's  property  or  trade  is  a 
done  without  just  cause  or  excuse.'*  Lord  Hersche 
v.  Flood  (/<:),  characterizes  this  statement  of  the  law  i 
for  reasons  which  he  gives.  If  it  had  been  qualii 
proviso  "  except  where  the  doer  was  doing  the  act  in  i 
of  a  right  in  rem"  Lord  Herschell  would  probably 
no  fault  with  it,  and  the  proposition  would  be  unii 
I  admit  that,  where  the  defendant  Ls  merely  exercij 
of  his  own,  the  onus  is  not  on  him  to  show  "jus 
excuse."  There  is  a  difference  between  a  conspirac 
and  a  conspiracy  to  do  a  wrongful  act,  because  in  no 
the  latter  can  there  be  a  "  just  cause  or  excuse." 

Higglns,  K.C,  (by  permission)  referred  to  the 
Walsly  v.  Anley  (l).  That  case  was  in  1861,  before 
tion  of  the  law  as  to  strikes.     He  also  referred  to  th 

(•)    23  Q.B.D.  598,  at  p.  613.  {k)    [1891J  A.C.  189,  at  p.  3. 

(0     3  E.  &  E.  516. 
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rr  V.  Kent  (^n.),  and  to  the  Mogul  Case  (n),  per  Lord 

I,   commenting   on   the   decision   of   Crompton,   J.,   in 

.  Eckeraley  (o). 

Cur.  adv.  vulL 

Victorian 
)EN,  C.J.,  read  the    following  judgment ; — This    is   an   Coal  Minkhs' 

Dm  the  judgment  of  A*Beckett,  J.,  in  so  far  as  he  decided 

defendants,  other  than   the   defendant  the  Victoriflji 

ers'  Association,  were  entitled  to  judgment. 

ilaintifl'is  a  miner  by  calling,  and  was  employed  as  such 

ine  of  the  Outtrim  Coal  Mining  Company  at  Outtrim. 

jndant,   the    Outtrim    branch   of    the   Victorian    Coal 

Lssociation,  is  a  branch  trades  union,  of  which  most  of 

loyes    of    the    said    company    were     members.      The 

ts  Gray,  Kirby,  and  Gregory  were   employSs  of  that 

,   and    were    members    of    the    branch    union.      The 

t  Wilson  was  general  secretary  of  the  union,  and  as  the 

f  the  company's  mine  were  under  their  agreement  of 

ent  to  be  paid  according  to  the  quantity  and  class  of 

5h  they  extracted,  Wilson  was  permitted  to  attend  the 

\,  as  an  employ^  of  the  company,  but  as  an  inspector  or 

m  behalf  of  the  miners,  to  observe  and  calculate  what 

le  agreement  they  were   entitled   to   be   paid    by   the 


)laintiff,  some  time  before  he  had  come  to  the  employ- 
bhe  company,  had  come  into  collision  with  another  trades 
e  Victorian  Amalgamated  Miners*  Association,  of  which 
►een  a  member.  Some  of  the  members  of  a  branch  of 
m  had  been,  together  with  the  plaintiff,  employed  in  a 
e  at  Eldorado,  and  had  struck  work  in  relation  to  an 
i  dispute  with  the  owners  of  that  mine.  It  is  un- 
f  to  enter  into  the  merits  of  Martell's  diflSculty  with 
on.  It  is  enough  to  say  that,  for  reasons  which 
1  sufficient  to  themselves,  rightly  or  wrongly,  the  union 
i  considered  that  the  plaintiff*  had  taken  a  course  which 
chievous  to  their  union,  and  they  expelled  him  from  it. 
rds  the  plaintiff  come  down  to  Outtrim,  and  entered  the 

891]  2  Q.B.  545,  at  p.  551.      (n)  [1892]  A.C.  25,  at  p.  46. 

(0)  [1856]  6  E.  &  B.  47. 
L.R.  G  G 
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employment  of  the  company  there  as  a  miner,  as  I  1 
After  a  time  an  official  of  the  Eldorado  union  commun 
letter  on  13th  June  1902  to  the  defendant  branc 
Victorian  Coal  Miners'  Association,  that  the  plaintifi 
Jeffs  and  one  Cuddy,  who  had  also  incurred  the  disaj 
the  Eldorado  union,  had  blacklegged,  and  were  of 
contemptible  character.  A  week  before  this  the  plai 
the  defendant  Gray,  as  president  of  the  local  branch,  i 
to  become  a  member  of  the  union,  and  tendered 
necessary  subscription  to  the  funds.  Gray  declined 
the  money,  saying  that  they  had  had  several  a: 
letters  complaining  of  the  plaintiff  and  others. 

On  the  14th  June,  the  plaintiff  attended  a  committe 
of  the  branch  union,  and  Gray  stated  that  the  plaintiff 
there  in  consequence  of  the  rumours  against  him.  Th< 
then  detailed  his  version  of  what  had  occurred  at  EL 
he  describes  in  his  evidence,  and  as  appears  in  less  del 
Exhibit  J  produced,  which  he  signed  at  the  meeting, 
he  says,  the  final  words,  "  would  abide  by  the  decisic 
committee,"  which  he  believes  were  added  after  he  h« 
though  the  defendants  deny  this.  The  committee  1 
they  would  consider  the  matter,  and  let  him  know  t 
They  never  did  let  him  know  anything  further  in  f 
plaintiff,  after  the  14th  June,  continued  to  urge  his 
to  the  union,  and  offered  the  necessary  money,  but  it  t 
be  accepted  by  Gray,  the  secretary,  or  Gregory,  the  pre 

A  meeting,  however,  was  held  by  the  membei 
Outtrim  branch  union  on  the  29th  June  to  com 
question,  and  the  defendants  Gray,  Gregory,  Kirby,  ai 
were  appointed  a  committee  to  call  on  the  manag< 
company,  and  Martell's  case  was  left  by  resolution 
hands.  On  the  30th  June  the  defendants,  except  W 
accordingly  see  McKenzie,  the  manager  of  the  compa 
office,  and  Gregory,  who  was  chief  spokesman,  said — " 
three  undesirable  men  working  in  the  mine.  I  will 
till  Saturday  to  move  them  along  the  track."  Mc 
"What  are  their  names?"  Gregory— "  Cuddy,  J 
Martell."     McKenzie—"  It  s  a  bad  thing  to  take  tiie  1 
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lit  of  men*s  mouths.     It  is  a  matter  for  the  directors  to 

The  defendants  then  left, 
he  3rd  July  the  legal  manager,  Nicholson,  wrote  to 
mdants  a  letter,  reciting  what  had  been  said  by 
the  deputation  on  the  30th  June,  denying  their  right 
e  to  the  directors  what  men  they  should  employ,  but 
g  them  that  the  directors  had  no  wish  to  employ  any 
0  was  undesirable,  and  asking  to  be  informed  in  what 
ihe  men  referred  to  by  them  were  deemed  undesirable 
►e  employed  by  the  company. 

defendant  Gray,  as  secretary  of  the  defendant,  the 
inion,  by  a  letter  dated  5th  July  1902,  curtly  replied 
le  only  explanation  the  members  of  this  lodge  have  to 
IS  given  verbally  to  the  mine  manager  by  their  repre- 
)  on  the  30th  ult." 

he  6th  July  a  meeting  of  the  lodge  members  was  held, 
1,  according  to  defendant  Gregory's  evidence,  a  variety 

proposals  were  made,  but  "the  only  resolution  they 
ike,"  he  says,  "  would  be  adopting  the  recommendation 
ommittee — seven  days*  notice,"  and  a  deputation  was 
d  to  wait  that  afternoon  on  the  manager,  to  consist  of 
its  Gregory,  Gray,  Wilson,  and  O'Carroll,  McLaughlin^ 
les.  This  deputation  did  accordingly  wait  that  after- 
McKenzie  the  manager,  but,  being  Sunday,  he  refused 
IS  with  them,  but  he  appointed  to  see  them  next  day, 
ave  Stamp,  the  chairman  of  directors,  present.  Accord- 
le  deputation  came  again  next  day,  the  7th  July,  to 
ie's  office,  where  Stamp  also  was,  and  some  other 
including  Davey,  a  clerk,  who  had  taken  minutes  in 
3f  what  had  been  said  at  the  meeting  of  30th  June — 
[Cenzie — Mr.  Wilson  has  no  right  to  be  present,  as  he  is 
[)f  the  company's  workmen. 

son  and  James — He  is  here  as  representing  the  district 
r. 

mp — What  do  you  want  ? 

igory — The  whole  thing  is  already  on  the  minutes.  We 
^en  you  to  Saturday  to  shift  those  three  men  along  the 
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"  Stamp — Put  what  you  want  in  writing,  to  be  subi 
the  directors. 

"  Gray — The  whole  matter  hinges  on  those  undesirj 
and  the  body  of  men  won't  work  with  them." 

The  deputation  then  withdrew,  and  proceeded  to  t 
where  the  body  of  miners  were.  Gregory  got  on  a 
wood  and  addressed  them,  describing  what  had  passe 
interview,  and  saying  they  had  got  no  satisfaction.  ' 
then  struck  work,  and  went  in  a  body  to  the  local  ha 
speeches  were  made.  In  the  result,  the  strike  continu 
the  18th  July.  Meanwhile,  the  plaintiff  was  compelled 
the  boarding-house  at  which  he  had  been  accustomed  U 
it  does  not  appear  by  whom,  nor  how.  He  then  went 
with  a  Mr.  Barton,  who  offered  to  take  him  in.  On  the 
of  the  10th  July  a  body  of  the  coal  miners,  accomps 
some  women,  assailed  Barton's  house,  and  proceeded  1 
into  it.  The  plaintiff  and  Barton,  and  one  Nicholls,  \ 
also  in  the  house,  defended  it  until  the  window  was  brol 
the  door  burst  in.  The  plaintiff  then  offered  to  surren 
Barton  asked  the  crowd  if  they  would  take  the  plaint 
safely  if  he  surrendered.  They  said  they  would,  i 
plaintiff  then  got  out  through  the  window,  and  was  s 
the  crowd,  who  threatened  to  tar  and  feather  him.  Tl 
then  arrived,  and  arrested  one  of  the  crowd,  and  for  safe 
the  plaintiff  and  Barton  and  Nicholls  to  the  police 
where  they  were  lodged.  The  mine  was  then,  in  conseq 
the  strike,  completely  idle,  because  those  who  were  w 
work  could  not,  in  the  absence  of  the  great  body 
employes. 

On  the  11th  July  the  plaintiff  went  to  Melbourne,  v 
stayed  until  the  21st  July.  Meanwhile,  the  defendant  ( 
letter  dated  14th  July  1902,  informed  the  manag 
instruction  of  his  committee,"  that  "it  is  currently 
that  Messrs.  J.  H.  Martell,  William  Cuddy,  and  Clarei 
have  left  the  district.  If  there  be  any  truth  in  the  re] 
committee  are  prepared  to  advise  the  members  of  the 
mentioned  lodge  to  resume  work."  The  manager  repl 
"  my  company  is  prepared  to  re-employ,  under  the  sa 
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jhat  existed  prior  to  the  7th  instant,  tb©  workmen  who 

;rike,"  and  he  required  those  who  desired  to  enter  the 

rf  the  company  to  sign  the  rules  as  theretofore.     The 

hen  all  signed  on,  and  resumed  work.  v, 

Victorian 
;he  21st  July  the    plaintiff  returned  to   Outtrim,  and   Coal  Miners' 

to  the  mine  manager,  McKenzie,  under  protection  of  a        sociatiok. 

3,  and  desired  to  resume  his  work  at  once.     McKenzie,    ^^«^  O.J. 

ae  time,  told  him  "  he  did  not  think  he  could  employ 

er  the  circumstances  which  had  arisen  at  the  mine,"  and 

him  to  the   office   in   Melbourne.     The  plaintiff  then 

thither,  and  saw  the  legal  manager,  Nicholson,  told  him 

cKenzie  had  said,  and  asked  him  if  he  would  employ 

icholson  replied  that  "  he  could  not,  as   a  deputation 

3  Association  had  waited  on  the  mine  manager,  stating 

ihout   they  had   me   removed   within   seven   days   the 

Id   be  thrown  idle,  and  under  these  circumstances  the 

1  and  he  had  considered  the  matter,  and  agreed   that 

uld  have  to  discharge  me  through  the  deputation  that 

ted  on  the  mine   manager."      Mr.  Nicholson,  like   the 

mager,  expressed  regret  at  this  necessity,  saying  that 

itiff  was  one  of  the  mine  manager  s  best  miners.     The 

thus  lost  his  employment,  and  has  never  since  been  able 

L  any  in  his  own  occupation  as  a  miner. 

he  71st  rule  of  the  company,  which  rules  are  accepted 

ig  by  all  persons  employed  in  the  mine,  it  is  provided 

ery  man  or  boy  employed  at  the  colliery  shall  give  to 

jive   from   the   manaiger  fourteen   days'   notice   before 

ion  of  employment."     The  ryile  contains  provisoes  which 

uggested  to  have  been  applicable  in  the  present  case. 

sel   for   the    defendants    have    strenuously   contended 

J — 

\ai  the  defendant,  the  branch  union,  had  no  part  in  what 

1  at  all.     It  is  clear  that  its  members  duly  met,  and 

d  the  individual  defendants  a  committee  to  deal  with 

matter ;   that  they  met  again,  and  heard    that  com- 

report  of  what  it  had  done,  and  fully  approved,  and 

ft  the  further  prosecution  of  the  matter  to  that  com- 

ind  CKlded   other  members  to  it;  and  after  the  strike 
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still  approved  of  what  had  been  done.  Moreover,  th 
of  the  5th  July  1902,  from  the  secretary  (above  refe 
is  a  pretty  plain  admission  that  the  lodge  was  i 
It  is  true  that  Mr.  Wilson  kept  on  asserting  that 
not  "  acting  officially,"  and  that  he  deprecated  any  s 
but  in  view  of  what  was  obviously  happening  about  h 
sort  of  diplomatic  denial  of  sympathy  and  assertion  of 
tion  is  to  be  very  little  regarded.  Wilson,  like  the  oth 
not  have  been  quite  certain  that  he  was  not  doing  v^ 
illegal ;  but  he  and  the  others  could  scarcely  fail  to  kn 
at  the  best,  they  were  acting  on  the  outside  edge  of 
They  naturally  felt  the  wisdom,  in  those  circumstances, 
guarding,  if  they  could  manage  it,  the  union  funds, 
affected  an  unwillingness,  and  a  show  of  moderation,  wh 
knew  would  be  disregarded  by  the  others — 

**  And  let  their  hearts,  as  subtle  masters  do, 
Stir  up  their  servants  to  some  act  of  rage, 
And  after,  seem  to  chide  them.'* 

In  my  opinion,  the  branch  union  was,  in  fact,  just  i 
involved  in  what  was  done  as  were  the  individual  defen 
2.  It  was  also  argued  that  the  individual  defendants 
threat  of  a  strike  at  all.  It  was,  in  the  first  place,  ass( 
them  that  the  phrase,  "  we  will  give  you  seven  days  to  a 
along  the  track,"  was  not  used  at  the  first  intervi< 
McKenzie.  I  think  that,  corroborated  as  the  evid 
McKenzie  is  by  the  written  minutes  of  Davey  taken  at  i 
the  words  were  used ;  but  if  they  were  not,  it  seems  cerl 
words  to  just  the  like  effect  must  have  been  used,  becaus 
evidence  shows  that  the  defendants  undoubtedly  i 
McKenzie  to  procure  him  to  send  Martell  and  the  othe; 
and  within  seven  days,  and  that  they  in  some  words  or 
intimated  to  him.  Then  it  was  contended  that  the  woi 
will  give  you  seven  days  to  send  him  along  the  track," 
did  not  threaten  a  strike,  but  merely  a  limit  of  time,  aft( 
the  defendants  would  resolve  on  some  further  step,  f 
there  was  not,  in  fact,  any  anticipatory  resolution 
members  of  the  union  to  strike.  Everything  in  the  tra 
contradicts  this  view.     The  very  threat  of  giving  hii 
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iveys  a  threat  of  a  strike.  What  else  could  they  do  to 
their  purpose  ?  If  they  contemplated  actual  violence 
their  end,  that  would  be  even  more  illegal  than  a  strike, 
the  defendants  Gregory  and  Kirby  in   their  evidence 
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e  matter  very  plain.     The  former  swears  that,  at  the  qoal  Miners' 

«r  with   McKenzie  on  30th  June—"  We  toward  the  end    A88ociati«n. 

Madden,  OJ. 


1  the  manager  three  men  were  working  in  the  mine ; 
ising  a  good  deal  of  obstruction  amongst  the  miners  ;  were 
Bd  undesirable ;  and  after  seven  days  we  do  not  intend 
along  with  them." 

y  also  swears,  speaking  of  the  same  interview — "  After 
3f  discontent  amongst  miners  three  men  there  considered 
,ble ;  they  refused  to  work  with  them  after  seven  days." 
Ets  argued,  also,  that  the  strike  was  unintended,  at  all 
t  the  time  that  it  occurred,  and  that  it  resulted  really  as 
Isive  outbreak  by  the  men.  The  evidence  already  quoted 
lis  view,  too,  cannot  be  accepted.  Besides,  the  rest  of 
jrs  at  the  mine  were  assembled  pending  the  result  of  the 
jf.  Gregory  addressed  them  in  a  speech  at  the  mine 
,tely  he  left  the  interview  with  the  manager  and  the 
Q  of  directors,  and  the  men  at  once  struck.  Besides,  the 
^ing  done  so,  the  defendants  made  no  attempt  to  get 
resume  work  until  they  were  sure  that  Martell  had  left 
'ict ;  and  then  Gray,  speaking  for  the  strikers,  writes 
r  of  the  14th  July,  and  on  the  18th  July  they  all  return 


e  is  no  evidence  that  the  defendants  had  any  personal 
the  violence  of  the  10th  July ;  but  they  attended 
I  to  help  the  rioters  after  the  event,  and  to  provide  for 
fence.  Wilson,  too,  spoke  at  the  meeting  deprecating 
nd  violence,  but  it  must  be  remembered  that  whenever 
iracy  is  entered  into  to  effect  a  given  purpose  every 
tor  is  liable  for  the  acts  of  every  other  conspirator 
e  done  in  furtherance  of  the  common  design.  In  this 
members  of  the  branch  union  were  co-conspirators  with 
idual  defendants  to  force  Martell  out  of  his  employment 
ing  coercion  and  intimidation  to  bear  on  his  employer, 
ious  attack  on  Martell  was  undoubtedly  made,  in  my 
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F.C.  opinion,  to  drive  him  away,  and  to  impress  the  compai 

apprehension  as  to  what  might  happen  if  it  resisted  furt 
coercion  of  the  conspirators,  as  it  had  so  far  done.  And 
the  individual  defendants  would  have  wished  it  otherwi 
are,   I   think,   affected    by   the    violence    resorted    to 

co-conspirators  in  furtherance  of  the  common  object.     \ 

Madden,  C.J.  starts  a  fire  is  liable  for  the  mischief  which  it  does.  I 
further  point  presented  to  us  that,  so  far  as  the  plaintii 
on  any  threat  by  the  defendants  that  they  and  th 
miners  would  break  their  contract  of  service  by  go: 
without  having  given  the  fourteen  days'  notice  required 
71,  the  defendant  Wilson  could  not  be  liable  in  this 
because  he  was  not  an  employd  of  the  company,  and  so 
contract  to  break.  He  was,  though  not  a  member 
committee  of  the  union,  as  appears  from  his  evidence, 
present  at  its  meetings  as  check  weigher,  and  he  confesse 
a  very  prominent  part  during  the  whole  business  in  q 
And  if  it  amounted  to  an  actionable  conspiracy  to  co€ 
intimidate  the  company  by,  amongst  other  things,  a  thr( 
its  employ^  would  break  their  contracts,  Wilson  was  c 
a  party  to  that  conspiracy,  and  also  to  the  threat,  which, 
was  made,  and  that  would  make  him  liable  as  much 
others  would  be,  because  the  conspiracy  would  be  the  gis 
wrong,  and  not  the  means  by  which  it  was  to  be  efiectua 
Finally,  it  was  contended  that  the  plaintiflF  was  not 
from  the  service  of  the  company,  but  chose  himself  to  te 
his  employment,  by  leaving  and  going  to  Melbourne  ;  8 
the  company's  refusal  to  employ  him,  when  he  returned 
21st  July,  was  a  mere  prudential  determination  in  th 
interests ;  that  as  he  had  himself  solved  the  diffici 
leaving  his  employ,  he  left  them  at  liberty  to  exercise  th( 
of  preferring  to  be  without  him.  But  the  answer  to  this 
the  strike  having  occurred,  there  was  no  work  to  be  ( 
any  employ^  who  was  willing  to  work,  as  the  plaintiff  s\ 
always  was.  While  this  state  of  things  continued,  the 
was  forced  by  the  violence  of  those  who  had  struck,  as  i 
the  defendants'  stratagem,  to  fly  from  Outtrim.  As 
work  was    resumed   at   the   mine    the  plaintiff  returi 
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i  himself  to  the  manager  as  ready  to  resume  his  work, 

I    the    mine   manager   and   the   legal    manager,    with 

expressed  regret,  and  fully  recognizing  his  value  as  a 

formed  him  that,  having  regard  to  the  embarrassment 
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'  the  defendants  and  the  strikers,  they  could  not  allow  cqal  MfXERs'* 
turn  to  work.  Whether  this,  in  all  the  circumstances,  Association. 
1  to  a  dismissal  of  the  plaintiff  from  his  existing  Madden,  G,J. 
2nt,  or  a  refasal  to  re-employ  him,  desirable  employ^ 
B  was,  because  the  company  dared  not,  it  was  either  a 
of  him  from  his  employment,  or  a  cesser  to  employ 
ight  about  by  the  acts  and  coercion  of  the  defendants ; 
tatement  of  claim  complains  of  both. 
,  then,  is  the  position  of  faxit  which  all  this  shows  ?  The 
bs,  and  the  members  of  the  branch  union,  were  quite 
vith  their  own  positions.  The  pay  was  satisfactory ; 
management  was  so  too.  There  was  nothing  at  all 
;  to  assail  their  union,  or  contravening  the  principles 
abled  it  to  exist  and  operate  so  far  as  it  legally  might, 
as  admittedly  a  very  capable  miner.  No  one  suggested 
was  careless,  or  incapable,  or  dangerous  to  work  with. 
)t  suggested  that  he  was  dishonest,  or  of  evil  character 
y  understood,  or  given  to  disgusting  or  discreditable 
r  infected  with  contagious  disease,  or  that  there  was 
about  him  which,  under  ordinary  circumstances,  might 
lim  objectionable  to  reasonable  men.  The  moment 
,nd  the  other  two  men  had  been  driven  off,  the  miners 
ill  returned  to  work  just  as  before,  without  any  change 
squest  for  a  change.  There  was,  therefore,  nothing  at 
lich  in  any  reasonably  direct  way  involved  their  own 
personal,  or  business  interests  or  advantage, 
lefendants'  admitted  purpose  in  together  calling  on  the 
and  "giving  him  seven  days  to  send  the  plaintiff  along 
c  "  was  not  to  gain  any  suggested  advantage  to  them- 
or  any  consideration  for  their  union.  It  was  a  stolid, 
lemand  for  his  ostracism,  on  their  mere  assertion  that  he 
desirable."  Being  asked  to  say  why,  they  reply — "  The 
)lanation  this  lodge  has  to  make  was  given  verbally  to 
I  manager  by  their  representatives  on  the  30th  ultimo ;  " 
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F.C.  that  is  to  say,  they  again  vouchsafe  the  statement  tl 

JQQ3  "  undesirable,"  and  nothing  more. 

In  this  suction  they  have  attempted  to  justify,  by 
that  he  had  in  an  industrial  dispute,  in  which  another 


Association. 
Maddtfh  C.J. 


^m^^ 


II 


Mabtsll 

V. 

Coal  Miners'  which  he  was  a  member,  was  engaged,  done  somethii 
had  given  that  union  offence.  It  does  not  very  plain 
in  evidence  what  his  offence  was.  The  plaintiff 
protested  before  the  defendant  branch  union  that  he 
in  part  wrongly  excused,  and  that,  so  far  as  the  fact 
against  him  had  any  foundation,  he  was  fully  justifie 
let  it  be  assumed  that  he  was  wrong,  and  that  the  otl 
was  justly  affronted,  the  defendants*  claim  was,  and  is 
such  a  reason  they  had  a  right  to  insist  that  the  plainti 
pursue  his  calling  and  means  of  livelihood  no  more  wl 
were,  and  that  they  had  the  right  to  join  together  and 
plaintiff  to  abandon  his  calling  where  he  chose  or 
convenient  to  pursue  it,  by  threatening  their  common 
with  great  and  immediate  loss  if  it  did  not  expel  him 
service  within  seven  days. 

The  plaintiffs  presence  in  this  mine  could  not  pos.^ 
the  defendants'  union,  because  he  was  not  a  member  ( 
owed  it  no  allegiance,  and  they  pasitively  refused  to  a 
to  expiate  any  former  default  by  submitting  to  thei 
discipline,  by  becoming  a  member  of  it.  And  yet  b 
law,  for  anything  that  appears,  he  was  in  all  respects  i 
man  as  any  of  them.  If  this  union,  and  these  defendai 
with  it,  and  for  it,  could  do  this  thing,  so  could  ev< 
union  in  Australia,  until  the  plaintiff  in  effect  \ 
forbidden  to  live  within  the  continent.  If  this  be  lav 
any  trades  union  whatever  may  effectively  impose  i 
man  who  chances  to  offend  it  a  penalty  graver  t 
constituted  tribunal  of  the  land  could  impose  for  ex 
grave  crimes. 

I  am  very  appreciative  of  the  rule  that  a  Court  c 
ought  not  to  interfere  with  the  findings  of  fact  of  th( 
Judge  of  first  instance,  where  the  evidence  in  some  spe 
could  be  more  effectively  criticised  or  examined  by  hin 
the  Court  of  Appeal.    But  here  the  evidence  is  in  all 
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xaminable  by  us  as  by  His  Honor.  Indeed,  I  do  not 
my  view  of  the  evidence  involves  any  alteration 
of  His  Honor's  findings,  except  that,  from  the  same 
id  facts,  I  draw  an  entirely  different  inference  to  that 
1  my  brother  A'Beckett  guided  his  judgment.  His 
ought  that  the  facts  proved  showed  that  the  defendants, 
,t  they  did,  were  merely  bond  fide  pursuing  the  assertion 
tenance  of  their  own  material  business  advantage,  and 
plaintiff  was  overwhelmed  as  an  unfortunate  but 
3  incident  to  their  exercise  of  care  for  their  own 
I,  on  the  other  hand,  conclude  that  those  same  facts 
linly  that  the  defendants'  primary,  and  indeed  only, 
md  intention  was  to  punish  the  plaintiff  by  depriving 
ns  means  of  living  because  he  had  offended  another 
d  that  without  intending  to  effect  any  other  purpose, 
d  having  any  purpose  to  effect,  for  their  own  advantage, 
rhole  evidence  were  not  eloquent  of  that  fact,  the 
of  John  Butler,  who,  though  no  longer  a  member,  was  a 
lairman  of  the  defendant  branch  union,  is  strong  to 
(I  have  so  far  altered  the  notes  of  evidence  as  to  put 
nee  in  direct  narration.)  He  saw  the  defendant  Gregory, 
— **  I  want  to  speak  about  Martell ;  he  came  to  me 
r,  and  asked  me  for  advice  as  to  the  difficult  position  he 
I  advised  him  to  work  and  be  quiet  for  the  present, 
onsequence,  I  now  want  to  consult  you.  It  will  be 
give  him  another  chance  ;  let  us  not  kick  a  man  when 
n.  Assuming  he  has  done  wrong,  he  is  now  trying  to 
ght."  Gregory  :  **  So  far  as  I  am  concerned,  he  will 
pad  his  hoof,'  if  it  took  twelve  months'  stoppage  to  get 
whatever  he  may  be  now."  I :  "  I  am  sorry."  Gregory : 
damned  good  enough  for  a  bloody  scab." 
iirse  it  is  quite  plain  that  trades  unions  would,  from  the 
3ct  of  ambition  or  power,  gain  an  immense  advantage  if 
llowable  to  them  to  deprive  of  all  rights  of  pursuing  the 
r  which  he  had  been  trained  any  man  who  offended 
em,  because  then  no  man  could  dare  to  oppose  them, 
aw  most  certainly  does  not  permit  them  to  add  such  a 
this  to  those  by  which  it  is  usefully  and  properly  per- 
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F.C.  mitted  to  unions  lawfully  to  support  their  members 

^^  of  their  own  labour  to  the  best  advantage.      I  think  t 

,, consideration  His  Honor's  inference  was  erroneous,  a^ 

V.  stand  the  legal  principle  which  is  the  guide  on  such  m 

^^IC'TOR.I  AN 

Coal  Mixers'    ^^  which  I  will  allude  presently. 

Association.  j^  ^^  opinion,  then,  the  question  which  the  facts 

Madden,  C.J,  consideration  is  this:  Is  a  combination  of  persons,  i 
I  to  procure  the  exclusion  of  another  person  from  the  ei 
\  of  a  common  employer,  by  means  of  threats  and  co< 
'  procuring  such  exclusion  in  fact  by  such  means,  ir 
\  lawful,  and  if  so,  is  this  such  a  case  ? 

The  law  which  relates  to  this  class  of  injury  has, 
reasons,  become  exceedingly  diffuse,  and  much 
difference  is  disclosed  between  the  highest  autho 
close  examination  of  the  differences  will  discover 
principles  of  the  law  which  are  to  be  effective,  and  w] 
rationally,  on  this  subject,  are  now  fairly  clear  j 
generally  accepted.  It  is  impossible  for  the  House  ( 
overrule  any  of  its  own  decisions,  but  if  Allen  v. 
depends  for  survival  on  any  difference  between  it  an< 
Leathern  (q)  as  to  the  principle  on  which  the  latte 
decided,  and  if  the  House  of  Lords  could  overrule  anj 
decisions,  I  think  it  would,  and  should,  overrule  AlU 
and  moreover,  I  believe  that,  so  far  as  it  can  ^ 
overruling  it,  it  will  go.  Of  course,  the  majority  of 
in  Allen  v.  Flood  regarded  the  facts  in  a  way  which 
support  the  mere  decision,  and  Lord  Watson,  in  hi 
judgment,  pointed  out  that,  even  if  the  facts  had  beei 
than  he  found  them,  the  pleadings  were  so  frame 
plaintiff  could  not  have  had  judgment.  His  Lor 
devotes  much  of  his  observations  to  the  annihilat 
dictum  of  Lord  Esher  in  Temperton  v.  Russell  (r),  thf 
otherwise  lawful  may  become  unlawful  if  done  with 
or  malevolent  motive  ;  **  and  in  his  fervour  to  do  this 
the  law.  His  Lordship,  in  one  or  two  places,  seems 
the  clearness  of  his  own  definition  of  what  the  tru( 


(p)    [1898]  A.C.  1. 


(q)     [1901]  A.C.  495. 
(r)    [1893]  1  Q.B,  716. 
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ib'  by  declaring,  with  reiterated  insistence,  what  it  is 

)uinn  V.  Leathevi  (s)  the  judgments  of  Lords  Halsbury, 
on,  and  Lindley  contain,  in  a  form  as  lucid  as  convincing, 
definition  of  the  legal  principle,  so  far  as  it  is  possible  to 
it,  and  good  reason  why  it  is  impossible  to  define  it 
ively,  together  with  the  true  rule  for  applying  the 
e  in  those  cases  in  which,  having  regard  to  the  facts,  it 
b  instantly  and  obviously  apply  itself.  These  admirable ' 
ats,  too,  leave  nothing  to  be  desired  or  improved  upon  in 
lalysis  of  the  authorities  which  authenticate  them,  and 
•e,  sustained  by  them,  I  am  content  to  leave  further 
;ation  of  the  principles  involved  and  their  history  to  those 
nk  that  any  new  exposition  is  possible  and  desirable, 
i  Halsbury  very  usefully  reminds  us,  in  his  judgment  in 
V.  Leathern  (s),  that  our  law  is  not,  and  is  not  intended  to 
jssarily  a  logical  code.  Indeed,  it  is  claimed  that  a- chief 
»f  the  common  law  of  England  is  the  quality  of  elasticity 
lich  it  may  adapt  itself  to  the  ever-changing  conditions 
ress,  while  observing  still  to  the  utmost  that  justice,  in 
onditions,  makes  possible  the  great  basic  principles  of 
An  attempt,  then,  at  a  definition  of  the  principle 
Die  here,  which  should  aim  to  be  exhaustive  of  all  possible 
vould  merely  obscure,  by  kicking  up  the  dust  of  a 
id  exceptions,  instead  of  attaining  its  purpose.  What  has 
•rived  at  in  Quinn  v.  Leathem  (s)  therefore  provides,  as 
said,  definition  so  far  as  it  is  possible,  and  reasonably 
guidance  to  solve  so  much  as  is  not  defined  as  occasion 

brother  A'Beckett  thought  below  that  Qainn  v.  Leathern  (a) 
different  in  its  circumstances  to  the  present  case  that 
juite  beside  the  matter,  and  that  there  could  not  be  any 
,bout  the  illegality  of  the  acts  committed  in  that  case.  If, 
r,  the  factors  of  this  case  be  substituted  for  those  in 
v.  Leathern  (a),  it  appears  to  me,  with  the  fullest  respect, 
ley  are  practically  parallel.  If  for  Munce  be  substi- 
tihe  Outtrim  Company,  and  for  Quinn  the  defendants, 
(«)     [1901]  A.C.  495. 
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F.C.  and  for  Leathern   the   plaintiff,  then    the   facts   in   bo 

jgQ3  present  in  effect  the  same  considerations. 

His  Honor  was  also  much  pressed  apparently  with  tl 

V.  that  in  Qainn  v.  Leathern  (t)    "  there  is  a  most  distinc 

Coal  Minkrs'   nition  of  a  malicious  motive  as  being  that  which  led  to 

Absooiation.     b^ijjg  committed,"  and  he  cites  Lord  Macnaghten  s  judg 

Madden,  C.J.    p.  511^  512;  but  as  I  understand  His  Lordship's  judgmei 

referred  to,  he  was  not  insisting  on  a  **  malicious  motive 

sense  of  a  malevolent  motive  as  an  essential  of  a  cause  oi 

but   in    order  to    point  out    that  the  defendants    the 

not    bond   fide   pursuing    their  own   business    interea 

were   really  aiming   to   harm    the   plaintiff.      Moreove 

Macnaghten,  like  all  their  other  Lordships,  disapprov 

Esher's  view  that  express  malice  or  malevolence  of  moti 

make  an  otherwise  lawful  act  unlawful.     I  take  it  tl 

dictum   of  Lord  Esher  s  in  Temperton  v.   Rvssell  (it) 

certainly  universally  denounced   as  erroneous,  whatevc 

there  may  be. 

A  mortgagee  whose  mortgagor  is  in  default  may  frc 
hatred  against  the  mortgagor  sell  the  mortgaged  propc 
ruin  the  mortgagor,  though  otherwise  he  would  be  willii 
the  default  continue.  A  man  may  publish  the  most  s 
defamator}'  matter  of  another,  whom  he  hates,  merely  tc 
his  malice,  if  he  can  prove  it  to  be  true ;  and  so  in  a  gre 
instances.  In  both  Allen  v.  Flood  {y)  and  Qwinn  v.  Lee 
all  the  Lords,  I  think,  are  clear  that  evil  motive  has  no 
do  with  such  cases  as  the  present  as  affecting  a  cause  o 
though  a  wickedness  of  motive  may,  if  it  be  discernil 
useful  guide  in  judging  of  the  question  of  fact — ^ 
defendant  really  intending  to  pursue  the  lawful  pui 
advancing  his  own  business  and  interest,  and  in  so  doing 
the  plaintiff;  or  was  he  really  intending  to  effect  the  i 
purpose  of  harming  the  plaintiff  in  the  exercise  of  hii 
rights  without  lawful  excuse  ?  I  allude  to  this 
A'Beckett,  J.,  seems  to  have  finally  convinced  himself 
judgment  should  be  for  the  defendants  by  what  he  sayi! 

(e)     [1901]  A.C.  495.  («)    [1893]  1  Q.B.  71^. 

(t?)      [1898]  A.C.  1. 
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he  Appeal  Book.     His  Honor  there,  after  pointing  out  F.C. 

jn  V.  Flood  does  not  deny  "  the  right  of  a  combination  J^ 

nen  "  to  intimate  to  their  employers  that  they  will  not       ^ 

"  a  certain  person,  or  certain  men,  are  retained  in  their  r. 

lent,"  then  says  : — "  They,  giving  that  intimation  not  to   coal  Miners' 

aalice  felt  with  reference  to  those  men  with  whom  they    Association. 

►  work,  not  prompted  by  a  desire  to  injure  those  persons,    Madden^  G.J, 

1  the  desire  to  strengthen  their  own  combination,  by 

g  from  employment  with  them  persons  who  are  not,  as 

pose,  fit  to  be  associated  with  them  in  their  union,  is  not 

J  act ;   and  I  think  that  nothing  more  has  been  done  in 

^     I  find  against  the  existence  of  that  personal  malice 

is  said  may  forfeit  the  privilege  within  the  meaning  of 

age  I  have  read." 

,ve    already    pointed    out    how,   in   my    opinion,    the 

its  could  not,  and  did  not,  have  any  purpose  to  advance 

^n  business  or  just  interests,  except  in  so  far  as  they 

brengthen  their  union  by  terrorizing  all  who  offended 

'  preventing  the  plaintiff  from  exercising  his  legal  rights 

sing  of  his  labour  as  he  willed,  or  at  all.     If  this  be  so, 

Bther  the  defendants  loved  Martell  or  hated  him  cannot 

e  case.     There  seems  little  reason  to  believe  that  they 

m   much ;    but   though    they   loved   him   as   much   as 

1  did  his  daughter,  like  that  conscientious   hero   they 

on  sacrificing  him  to  maintain  respect  for  unionism  in 

ract,  and  if  hate  wa.s  their  personal  attitude,  instead  of 

,  the  result  is  equally  to  intrude  on  Martell's  legal  right 

rty  in  either  case,  and  with  the  same  harmful  conse- 

0  him. 

ng  stated  the  facts,  and  my  opinion  of  their  effect,  and 

ndicated   what  appear  to  me,  with   great   submission, 

s  views  of  the  law  which  relates  to  this  case,  I  now 

X)  state  what  I  believe  to  be  that  law.     I  have  already 

t,  so  far  as  they  differ,  if  they  really  differ  at  all,  in 

ing  the  true  principle,  I  prefer  Qiiinn  v.  Leathern  (w)  to 

Flood  (x).     In  this  view,  I  am  further  strengthened  by 

s  decided  by  the  Court  of  Appeal  in  England,  the  reports 

m]  A.C.  496.  {X)    [1898]  A.O.  1. 
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of  which  have  reached  us  since  the  argument  closed 
are — Glamorgan  Coal  Company  v.  South  Wales 
Federation  (y)  and  Oiblan  v.  The  National  Amal 
Labourers'  Union  of  Great  Britain  and  Ireland  (z 
decisions  adopt  the  principle  as  laid  down  in  Quinn  v.  . 
That  principle  is,  that  where  a  combination  of  persons 
act  with  intent  to  harm  another  or  others,  withou 
excuse,  and  harm  in  fact  results  to  him  or  them,  an  ac 
for  damages  by  the  person  or  persons  harmed. 

Every  word  in  this  definition  is  carefully  chosen, 
every  member  of  the  sentence  was,  when  expressed  by  c 
accurately  appropriate  words,  the  cause  of  temporary  o 
and  the  subject  of  the  warmest  controversy. 

Lords  Halsbury  and  Ashbourne  and  Lord  Watson  j 
Davey  have  expressed  the  opinion  that,  wherever  an  ii 
"  does  the  act  with  intent  to  injure,"  he  would  be  liab 
other  conditions  also  exist,  and  I  think  so  too.  The  law 
a  man's  person  and  property  and  good  name  from  tl 
assaults  of  every  other  person,  and  it  seems  impossib 
how  his  means  of  earning  his  livelihood  should  be  ex 
illegal  destruction  by  one  any  less  than  when  many  el 
harm ;  still,  for  to-day's  purpose  it  is  sufficient  if 
protects  the  plaintiff  from  the  illegal  interference  with 
to  earn  his  living  his  own  way  by  a  combination  of 
because  such  a  combination  is  established  here ;  a 
certainly  now  clear  law  that  a  combination  of  persor 
always  has  been  held  by  law  to  be  more  dangerous  to,  c 
irresistible  by,  an  individual  than  the  act  of  an  indi^ 
intentionally  do  an  act  to  harm  another  without  lawfi 
is  an  actionable  wrong  by  that  other  if  harm  to  hii 
ensues. 

In  1894  I  had  to  deal  with  a  case  a  sfood  deal  n 
the  present  one—Tafs  v.  Beesley  (a) — and  I  then  expi 
law  to  be  as  these  much -discussed  cases  finally  declan 
I  do  not  find  anything  to  alter  in  the  view  I  then  tool 
the  questions  which  have  been  controverted  in  Allen  v. 


(y)    [1903]  2  K.B.  545. 

(2)    [1903]  Times  L.R.  708. 


(a) 
ib) 


16A.L.T.  69. 
[1898]  A.C.  1. 
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an  V.  Leathern  (c)  arose  in  it.     In  stating  what  was  the  F.C. 

of  law  which  the  jury  should  consider,  and  which  was  ^^ 

5  as  that  which  I  now  adopt,  I  said,  at  p.  62 — "  The 
of  British  freedom  is  this,  that  every  man  is  at  liberty 

thing  he  wills  to  do,  the  thing  itself  being  not  expressly   coal  Miners' 
I  by  law,  nor  in  itself  evil,  provided  he  does  it  in  such     Association. 

is  consistent' with  permitting  every  other  individual  in  Maddeny  C.J, 
lunity  doing  the  like."  This  is  a  spirit  which  is  to  be 
nderlying  almost  every  broad  principle  of  our  law 
bo  personal  liberty,  and  if  the  definition  which  I  have 
itated  be  considered  in  this  light,  no  reasonable  man 
ink,  find  fault  with  it.  Everyone  is,  as  I  expressed  it 
V,  Beesley,  at  p.  62,  **  left  at  liberty  to  advance  himself 
usiness ;  he  may  use  every  faculty,  or  advantage,  or 
hich  he  possesses  to  drive  himself  on  in  the  world,  and 
lot  care  one  jot  how  much  his  superiority  of  means,  or 
or  enterprise  destroys  the  chances  of  another.  He  may 
ers  as  far  behind  in  the  race  as  he  can,  using  his  own 

for  his  own  advantage.     But  he  must  not  play  foul 

other  man  ;  he  must  leave  him  his  equal  chance  too. 
b  leave  him  his  own  advantages,  and  he  must  not 
with  that  man  using  his  advantages  and  his 
ities  to  drive  himself  along  in  the  race  also." 
dways  a  just  answer  to  one  who  complains  that  another 
ng  him  by  the  way  in  which  that  other  chooses  to 
is  own  business,  that  he  is  doing  only  that,  and  that  he 
iking  to  trammel  him  who  complains  in  doing  the  like 
ooses.  The  one  is  doing  what  is  lawful  in  itself,  and 
tqually  open  for  the  other  to  do,  if  he  will  and  can,  and 

harmed   that   is  no   matter   for   complaint,   for  it   is 

ilso  disposes  of  the  argument  that  the  test  is  whether 
complained  against  does  the  act  complained  of  with  a 
nt  desire  to  injure  the  other;  because,  if  he  is  only 
kat  by  law  he  is  at  liberty  to  do,  it  does  not  matter 
he  succeeds  with  malevolent  gloating  or  with  honest 
Y  at  the  loss  which  the  man  complaining  sustains. 

(c)    [1901]  A.C.  495. 
L.R.  H  H 
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Prima  facie,  all  acts  done  with  intent  to  harm  an 
unlawful,  and  therefore  it  is  that  the  term  "  withoi 
excuse,"  is  added  to  the  definition.  A  man,  as  I  havi 
said,  may  not  only  intentionally,  but  wickedly,  harm  a 
he  has  a  legal  right  to  do  it,  and  his  legal  right  is  in 
his  "  lawful  excuse." 

As  I  have  already  said,  too,  where  all  that  is  don 
intentionally,  and  even  with  the  knowledge  that  it  w 
another,  or  others,  in  business,  and  they  are  harmed, 
done  honestly  to  advance  the  doer's  advantage  or  inter 
fajct  is  the  doer  s  ''  lawful,  excuse.''  He  insists  on  the 
competition,  and  that  it  is  in  the  nature  of  things  that  th 
will  prevail,  and  the  weak  will  go  to  the  wall."  And  sc 
ever-varying  cases,  whose  special  incidents  can  never  b( 
by  precise  definition.  If  the  definition  and  the  ur 
principle  be  remembered,  then  in  a  great  number  of 
mere  statement  of  the  facts  shows  at  once  whether  the  c 
is  legally  just  or  unwarranted.  In  many  cases,  howi 
"lawful  excuse"  alleged  may  be  entangled  by  compl 
facts,  or  obscurity  in  evidence,  and  then  its  deter 
becomes  a  question  of  mixed  law  and  fact  for  the  Court 

In  all  the  controversy  which  has  prevailed  around  the 
of  the  question  in  issue  in  this  class  of  ca.ses,  the  great  j 
of  Bowen,  L. J.,  in  The  Mogul  Steamship  Company  v  A 
Oow  &  Co.  (d),  has  been  an  ever  efiicient  guide  in  1 
obscurities  and  the  triumphs  of  the  discussion ;  a  hel 
and  questioned  by  none;  and  it  indicates  clearly  th< 
pursuit  of  the  "  lawful  excuse  "  in  all  Cfiwes. 

Where  the  dominant  purpose  and  intention  is  to 
and  really  pursue  one's  own  business  or  lawful  ad  van  t 
is  a  lawful  excuse  for  whatever  is  done,  no  matter  wl 
harms. 

Where   the    dominant    purpose   and   intention   is 
another,  and  to  thwart  and  hamper  him  in  the  exerci 
rights  or  the  pursuit  of  his  business  or  lawful  advan 
harm  is  caused  to  him,  the  persons,  at  all  events,  who  so 
to  so  thwart  and  hamper  him  are  liable,  by  whatever  ] 

{d)    23  Q.B.D.  598. 
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ling  their  own  business  or  advantage  they  may  obscure  F.C. 

ying  the  facts  of  the  present  case,  there  was  assuredly  a  - — 

tion  of  the  defendants,  with  a  dominant  intention  to  v. 

the   plaintiff  to   be   deprived  of  his  employment,  by   co^l  Minkrs 

and    intimidating  their  common  employer  by  threat-     Association. 
)  grievously  embarrass  its  business  by  leaving  its  mine    Madden,  C.J. 

miners.  This  was  necessarily  an  attempt  to  hamper 
barrass  the  plaintiff  in  retaining  his  employment,  and 
bargaining  for  future  employment,  because  mine-owners 
be  expected,  out  of  mere  philanthropy,  or  even  British 
independence,  to  persist  in  ruining  their  business  in 
)  stand  against  oppression  exercised  against  one  or  two 
men. 

action  of  the  defendants  worked  harm,  in  fact,  to  the 
,  because  he  lost  his  employment.      The  defendants  are 

the  wrong,  primd  facie,  and  being  asked  for  their 
Bxcuse,  they  allege  that  what  they  did  was  a  simple 
of  their  legal  right  to  take  steps  to  protect  and  maintain 
n  business  interests.  If  that  were  true  it  would  be  a 
stification.  In  my  opinion,  for  the  reasons  already 
it  is  false.  The  only  possible  relation  which  the 
its'  own  material  interests  could  be  suggested  to  have 
latter  was  altogether  remote,  and  also  depended  on  an 
supposition  of  right.  All  the  defendants  involved  in 
leal  are  liable  to  indemnify  the  plaintiff  his  loss.  As 
laid  at  the  beginning,  the  defendant,  the  Victorian  Coal 
Association,  was  acquitted  of  any  participation  in  the 
tplained  of,  and  the  plaintiff  has  not  appealed  against 
luittal.  Then,  by  some  accident,  it  is  said,  while  the 
it,  the  Outtrim  branch,  was  properly  joined  in  the 
was  not  properly  joined  in  the  statement  of  claim, 
citor  for  the  defendants  very  properly  drew  the  atten- 
the  plaintiffs  solicitor  to  this  fact,  and  desired  to  be 
]  if  it  was  intentional  or  an  accident,  and  he  was  told 
ill  right.  That  defendant  then  treated  the  action  as 
lued  as  against  it,  and  delivered  no  defence.  Counsel 
1  for  it  at  the  hearing  to  see  to  judgment  being  entered 


t  'if.': 
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as  for  a  discontinuance,  and  he  drew  attention  to  the 
No  amendment  was  then  sought  by  the  plaintiff,  an 
opinion,  this  defendant  was  then,  and  is  now,  en 
judgment  as  for  a  want  of  prosecution.  The  plaintiff 
as  against  it  must  be  by  a  new  action  if  he  desires  t 
any.  As  against  the  other  defendants,  the  plaintiff  i 
to  judgment. 

He  is  described  as  a  very  skilful  miner.  He  was 
10s.  per  day  wages  from  the  company.  He  has  not  1 
since  losing  his  employment  with^  it,  to  obtain  any 
his  own  occupation  as  a  miner,  though  he  has  obtaii 
mittent  employment  in  other  ways  for  short  periods, 
he  was  five  or  six  months  without  any  work,  thougl 
able  and  willing  to  work,  and  this  represents,  at  sij 
week  at  10s.  per  day,  721,  To  that  he  is  clearly  entitle* 
also  entitled  to  damages  for  future  loss,  from  being  \ 
obtain  employment  as  a  miner.  There  is  no  means  of  n 
this,  but  it  is  certain  that  he  will  not  find  it  easy  to  i 
reason  of  the  disfavour  which  the  defendants  have 
upon  him.  I  think  the  sum  of  281,  will  not  be  an  unr< 
amount  to  add  to  the  721.  in  respect  of  future  damage 
a  round  sum  of  1001, 

Appeal  allowed,  with  costs  to  be  taxed,  as  agj 
defendants  Gregory,  Gray,  McEwan,  Wilson,  and 
Judgment  entered  below  for  the  defendants  Gregor 
McEwan,  Wilson,  and  Kirby  to  be  set  aside,  and  judj 
be  entered  for  the  plaintiff  as  against  them  for  lOOi.,  \^ 
to  be  taxed.  Appeal  dismissed  as  against  the  defeni 
Outtrim  lodge  or  branch  of  the  Victorian  Coal  Miners' 
tion,  without  costs. 

We  think  that,  as  one  solicitor  and  the  same  count 
sented  all  the  defendants,  and  as  no    special    costs  co 
been  incurred  on   behalf   of  the   defendant  branch,    i 
was   as  much  to   blame  as  the  other    defendants  in 
ought  not  to  allow  any  costs  of  the  appeal  to  it. 


Hodges,  J.,    read    the    following   judgment : — Bel 
matters  occasioning  the  present  dispute  arose  the  plaii 
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i^orking  as  a  miner  at  Eldorado,  and  had  been  a  member 
nion  there,  when  a  dispute  arose  between  the  employers 
iners.  According  to  the  defendants,  the  plaintiff  behaved 
erously  to  his  union,  was  ostracised,  and  left  the  district. 
me  to  the  Outtrim  mine,  and  commenced  work  at  that 
f  on  the  1st  of  June  1902,  and  continued  working  there 
he  7th  of  July.  Meantime,  inquiries  were  being  made  by 
Littrim  branch  of  the  defendant  Association  as  to  the 
stances  under  which  the  plaintiff  was  expelled  from  the 
n  union.  The  defendants  Gregory,  Gray,  McEwan^ 
1,  and  Kirby  were  §,11  members  of  the  Outtrim  branch, 
irther,  were  members  of  the  committee  of  that  branch, 
1  the  men  working  in  the  mine  except  the  plaintiff  and 
hers  were  members  of  that  union.  Some  course  of  action 
solved  on,  though  it  is  difficult  to  say  what  was  the  exact 
ter  of  the  resolution,  but  it  is  fairly  clear  that,  as  the 
of  their  deliberation,  the  defendants  Gregory,  Gray, 
m,  and  Kirby  waited  on  the  manager  of  the  mine  on  the 
*  June,  and  informed  him  that  the  members  of  the  branch 
le  manager  of  the  mine  until  the  following  Saturday  to 
!  the  three  men  from  the  mine.  This  was  not  done,  and 
7th  July  the  defendants  Gregory,  Gray,  Wilson,  and 
again  waited  on  the  mining  manager  [at  this  interview 
amp,  chairman  of  directors  of  the  mining  company  was 
3sent  with  the  manager]  ;  informed  him  that  he  had  been 
ill  Saturday  to  remove  the  three  men ;  that  they  had  not 
imoved  from  the  mine ;  and  that  they  would  not  work 
hose  men.  The  three  men  were  not  immediately 
ged,  and  thereupon  all  the  men  in  the  mine  (except  the 
immediately  stopped  work.  The  union  men  engaged  in 
le  were  not  engaged  by  the  day,  but  by  their  agreement 
le  mine-owners  could  not  lawfully  stop  work  without 
a  fortnight's  notice, 
objection  of  the  union  men  to  work  with  the  plaintiff 
other  two  men  was  not  because  of  their  unskilfulness  or 
Btence,  but  solely  on  account  of  their  not  being  members 
union,  and  of  the  plaintiff  having  quarrelled  with  the 
a   union   or    that    union    having    quarrelled   with    the 
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plaintiff.  Though  the  plaintiff  was  not  discharged,  his 
ment  with  the  mining:  company  came  to  an  end,  and  tl 
stopped  working,  and  when  it  again  resumed  work,  the  ] 
in  consequence  of  what  had  taken  place,  was  refused 
ment.  In  my  opinion,  the  above  are  all  the  facts  whi 
necessary  to  consider  to  determine  the  case  under  consic 
and  I  infer  from  them — 

1.  That  the  defendants,  as  well  as  the  other  member! 
Outtrim  branch  of  the  defendant  Association,  agreed  tog 
get  the  plaintiff  out  of  the  mine. 

2.  That  with  that  object,  defendants  Gregory,  Gray,  1 
and   Kirby,  representing  the   Outtrim  branch  of  the  \ 
Coal  Miners*  Association,  waited  on   the  manager  on  t 
June,  and  gave  him  until    the  following  Saturday    to 
of  the  plaintiff. 

3.  That  on  Monday,  the  7th  July,  as  plaintiff  i« 
engaged  in  the  mine,  the  defendants  Gregory,  Gray,  Wili 
others,  as  representing  the  said  Outtrim  branch,  had  a 
view  with  the  manager  and  the  chairman  of  directon 
mining  company,  and  required  that  the  employment  of 
should  be  instantly  determined,  and  as  it  was  not,  tl 
mediately,  and  without  further  notice,  called  the  men 
the  said  Outtrim  branch  out  on  strike,  and  such  men  w 
on  strike. 

4.  That  by  reason  thereof,  all  work  in  the  mine  ceas 
the  plaintiff  lost  his  employment,  and  when  work  was  i 
in  the  mine  plaintiff  was  refused  employment. 

The  above  facts  and  inferences  prove  a  conspiracy 
the  said  defendants  and  others  to  coerce  the  proprietor 
mine  to  get  rid  of  the  plaintiff,  and  to  coerce  such  propria 
going  out   on  strike  without  giving  fourteen   days'  n* 
required  by  their  contract  with  the  proprietors.     The  ra< 
out  on  strike  pursuant  to   such  conspiracy,   and  the 
thereby  lost  his  employment,  and  was  also,  by  reason 
coercion,  refused  future  employment.     This,  in  my  opinic 
the  plaintiff  a  cause  of  action  against  the  persons  whon 
named   as    defendants.      But   before    stating    my   reas 
considering    that    these    facts    establish     a    case    agai: 
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defendants,  it  is  necessary  to  notice  two  objections  that  were  F.C. 

urged    against    the  case   being  put  in  this   way   against  the  [^ 

defendants.     It  was  argued — (I)  On  behalf  of  all  the  defendants,       ^ 
that  if   the  pleadings  were  (as  in  my  opinion  they  ought)  to  be  v. 

limited   by  the  particulars,  the  case  was  not  presented  in  this   Coal  Minkrs' 
way  against  the  defendants — that  the  pleadings  nowhere  alleged    -^^^^^^'o^- 
breaches  of  contract  by  the  defendants.     The  third  paragraph  of      ffodgts,  J. 
the   claim   alleges    that    the    defendants,   and   each   of    them, 
**  wrongfully    and    maliciously,    by    wrongful     and    malicious 
threats,  acts,  and  conduct,  induced,  procured,  and  coerced   the 
Outtrim  Howitt  and  British   Consolidated   Coal  Company  No 
Liability,  in  the  employment  of  which  company  the  plaintiff 
then  was  as  a  coal  miner,  to  cease  to  employ  the  plaintiff  as  a 
coal  miner  on  its  mine,  and  to  dismiss  him  from  its  employment." 
And  the  fourth  paragraph  alleges — "  During  the  months  of 
June   and   July   1902,   the   defendants,  with   the    object    and 
intention  of  injuring  the  plaintiff  herein,  and  depriving  him  of 
his  employment  and  chances  of  employment,  wrongfully  and 
maliciously  conspired  and  agreed  together  to  wrongfully  and 
malicionsly  induce,  procure,  and  coerce  his  employer,  the  Out- 
trim    Howitt    and    British    Consolidated    Coal    Company   No 
Liability,  by  unlawful  acts,  threats,  and  conduct,  to  cease  to 
employ  the  plaintiff,  and  dismiss  him  from  its  employment." 

And  the  particulars  in  paragraph  (i)  complain —"  Striking 
work  and  causing  the  employ^  of  the  said  company  to  strike 
work  because  the  said  company  did  not  dismiss  the  plaintiff, 
and  thereby  causing  all  work  in  the  said  mine  to  cease,  and  the 
whole  mine  to  be  thrown  idle,  with  the  view  of  coercing  and 
forcing  the  said  company  to  dismiss  the  plaintiff  herein,  and 
cease  to  employ  him." 

Now  if,  after  the  word  •*  striking,"  there  were  added,  "  with- 
out giving  fourteen  days'  notice,"  or  any  words  to  that  effect, 
the  objection  would  utterly  fail ;  and  the  words  in  the  pleadings 
"wrongful  threats,  acts,  and  conduct,"  and  "unlawful  acts, 
threats,  and  conduct,"  make  it  reasonably  plain  what  was 
intended  by  the  pleader,  and  as  the  whole  matter  was  discussed 
at  the  trial  any  amendment  necessary  should  be  made  without 
the  imposition   of  any   terms.    This  objection  should,  in  my 
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F.C.  opinion,  be  overruled.     Then  it  was  said  (2)  that  Wil 

1903  a  different  position  from   the  other  defendants ;    thi 

,,  practically  done  nothing  to  make  him  liable.     But 

V.  member  of  the  committee  of  the  Outtrim  branch  ;   he 

V'iCTORI  AN 

Coal  Miners'  the  deputation  that  waited  on  the  manager  and  cl 
Association,  directors  on  the  7th  July,  which  resulted  in  the  i 
Hodges,  J,  called  out.  Whatever  views  he  may  have  entertained 
wisdom  of  the  procedure  that  was  adopted,  I  cannoi 
the  slightest  doubt  that,  when  a  majority  had  detern 
course,  he  meant  to  stand  by  the  union  and  act 
majority,  and  that  what  was  done  was  done  with 
concurrence  as  a  member  of  the  Outtrim  branch  t 
committee.  I  therefore  return  to  the  considerati 
question  as  to  whether  the  facts  and  inferences  bef 
entitle  the  plaintiff  to  recover  from  the  defendants 
Gray,  Wilson,  McEwan,  and  Kirby. 

The  inferences  I  draw  establish  a  conspiracy  be 
defendants  and  others  to  coerce  the  mine-owners  t 
employ  the  plaintiff,  and  to  refuse  to  further  emploj 
to  coerce  such  mine-owners  by  procuring  an  unlawful 
contract  by  all  the  members  of  the  Outtrim  branch  e 
the  mine;  that  acting  on  such  conspiracy  they  did 
means,  accomplish  their  object — the  plaintiffs  empL 
the  mine  is  at  an  end.  Now,  notwithstanding  recem 
and  multitudinous  conflicting  dicta,  it  is  still,  I  thi 
clear  that  it  is  criminal  for  a  number  of  persons  to  agre 
"to  do  an  illegal  thing — that  is,  to  effect  an  unlawful  j 
to  effect,  by  unlawful  means,  a  lawful  purpose " :  ( 
Case  {e). 

Now,  assuming  (which  I  am  by  no  means  prepared 
that  the  something  the  defendants  wanted  to  effect  w 
they  agreed  to  attain  that  end  by  unlawful  means,  n 
procuring  a  breach  of  a  number  of  contracts  made 
mine-owners.  That  conduct  makes  the  defendants  ii 
guilty  of  a  criminal  conspiracy:  Mulcahy  v.  The  Q 
Mogul  Steamship  Co.  v.  McGregor  (g).     And  as  tha 

{€)    [1844]  11  CI.  &  F.  155.  (/)     [1868]  L.R.  3  H.L. 

ig)   23  Q.B.D.  598,  at  p.  624. 
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has  resulted  in  damage  to  the  plaintiff,  it  is  actionable :  F.C. 

7.  Leathern  (h).     The  same  conclusion   may  be  reached  ^^ 

the   proposition  enunciated  by  Lord   Lindley   as   the 
!  of  the  decision  in  Luinley  v.  Gye  (i).     His  Lordship 

iinn  V.  Leathern  (k)) — "  The  principle  which   underlies  Coal  Miners' 
sion  reaches  all    wrongful   acts   done   intentionally   to        ^"^^^^'"^' 


Martell 


a  particular  individual,  and  actually  damaging  him." 
sase  the  "  wrongful  acts  "  were  the  breaches  of  contract 
Bd  and  procured  ;  the  breaches  were  intentionally 
I  and  intentionally  committed.  And  they  were  inten- 
procured  and  committed  to  damage  the  plaintiff,  and  did 
damage  him.  It  seems  to  me  that  the  plaintiffs  right 
id  may  also  be  established  through  the  law  as  stated  by 
atson  in  Allen  v.  Flood  (l).  Lord  Watson  says : — 
are,  in  my  opinion,  two  grounds  only  upon  which  a 
vho  procures  the  act  of  another  can  be  made  legally 
3le  for  its  consequences.  ...  In  the  second  place, 
e  act  induced  is  within  the  right  of  the  immediate  actor, 
herefore  not  wrongful  in  so  far  as  he  is  concerned,  it 

be  to  the  detriment  of  a  third  party ;  and  in  that  case, 
g  to  the  law  laid  down  by  the  majority  in  Lumley  v. 
the  inducer  may  be  held  liable  if  he  can  be  shown  to 
Dcured  his  object  by  the  use  of  illegal  means  directed 
that  third  party."  In  the  case  under  consideration  the 
its  (the  inducers)  are  shown  to  have  procured  their 
he  termination  of  the  plaintiff's  employment  in  the  mine) 
se  of  illegal  means  (breaches  of  contract)  directed  against 
rd  party  (the  plaintiff).  I  am  therefore  of  opinion  that 
itifi'  is  entitled   to  succeed ;   that  the  appeal  should  be 

with  costs,  and  that  the  judgment  below  should  be  set 
adjudgment  entered  for  him  for  lOOL  with  costs. 

D,  J.,  read  the  following  judgment : — According  to  Quinn 
em  (m)  the  decision  in  Allen  v.  Flood  (n)  was  confined 
y  narrow  point,  which  has  no  application  to  the  present 
here  conspiracy  and  coercion  were  expressly  excluded 

901]  A.C.  495,  at  p.  510.  (/)     [1898]  A.C.  1,  at  p.  96. 

E.  &  B.  216.  {ml  [1901]  A.C.  495. 
901]  A.C.  495,  at  p.  535.                 (n)    [1898]  A.C.  1. 


HodgeHt  J. 
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from  consideration.     Here,  as  in  Quinn  v.  Leathern,  the 

the  very  essence.     This  distinction  must  be  borne  in 

dealing  with  the  judgments  in  those  authorities,  and  i 

raining  how  far  they  apply.     Remembering  this,  I  think 


Martbll 

V. 

Coal  Minkks'   can  get  little  or  no  help  from  A  lien  v.  Flood ;  but  that 
Association,     jq^j^  ^  Quinn  v.  Leathern  and  the  Mogul  Case  (o)  for  gx 
Hood,  J,  The  principle,  or  one  of  the  principles,  upon   whi 

decisions  were  founded,  is  that  a  combination  to  hurt  ar 
his  trade  or  business,  without  just  cause  or  excuse,  is  u 
but  that  a  desire  to  advance  or  protect  one's  own  inten 
at  the  expense  of  another,  affords  an  excuse,  althoug 
event  can  a  combination  to  so  hurt  another  be  h 
unlawful  means  are  adopted.  This  seems  based  upon  i 
some  rule,  and  enables  all  men  by  union  to  defend  the 
while  it  prevents  injustice,  oppression  and  tyranny. 

The  only  question,  therefore,  we  have  to  determin 
far  this  principle  applies  to  the  defendants.  They  und( 
did  combine.  They  also  clearly  intended  to  damage, 
damage,  the  plaintiff  in  his  trade.  Had  they  then  i 
cause  or  excuse  ?  Were  they  acting  wrongfully  and  mal 
with  intent  to  injure  the  plaintiff,  or  were  they  ii 
legitimately  to  advance  their  own  interests,  and  d 
use  lawful  means  ?  The  answer  to  this  depends 
view  taken  of  the  evidence.  The  learned  primar 
was  favourable  to  the  defendants,  but  I  think  that 
unduly  impressed  by  the  case  of  Allen  v.  Flood  (p),  ai 
in  addition,  too  limited  a  view  of  the  meaning  of  the  ju 
in  Quinn  v.  Leathern  (q).  He  has  not  placed  the  sam( 
upon  the  effect  of  combination  as  I  do,  nor  has  he  e 
any  opinion  as  to  the  unlawfulness  of  the  acts 
defendants.  For  these  reasons,  I  feel  at  liberty  to  d 
own  conclusion  on  the  facts,  and  I  can  see  no  possible  n 
that  the  defendants  are  liable.  They,  with  others,  comb: 
agreed  to  threaten  damage  to  the  Outtrim  Company  ui 
company  would  do  something  which  it  was  not  hour 
and  did  not  wish  to  do — viz.,  dismiss  the  plaintiff.     Tl 

(o)    23  Q.B,D.  598  ;  [1892]  A.C.  25.        {p)    [1898]  A.C.  1. 
{q)   [1901]  A.C.  495. 
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h    the  defendants  proposed   to  hurt  the  company  was  F.C. 

ike,   and    this    they   threatened,   and    they    had    the  ^^ 

}  carry  their  threat  into  execution.       The  strike  was 
jffect  instanter  at  the  end  of  seven  days,  which  under  v. 

was  a  breach  of  contract  on  the  part  of  the  strikers,   cq^l  Miners* 
object  of  the  defendants  was  to  drive  away  the  plaintiff,     Association. 
.  object  they  attained.     So  that  the  defendants  caused       Hood,  J, 
io  the  plaintiff  by  an  injurious  conspiracy,  carried  out 
fiul  means,  and  such  conduct  is  clearly  actionable,  as 
it  only  a  combination  in  pursuit  of  a  malicious  purpose 

another,  but  also  an  agreement  to  effect  such  purpose 
tproper  act,  viz.,  by  breakin<y  their  own  contracts.  The 
Its  were  not  seeking  any  direct  benefit  for  themselves, 
ere  upholding  what  they  considered  the  principles  of 
I,  and  were  punishing  the  plaintiff  as  an  alleged  violator 

principles.  Such  an  object  does  not,  in  my  opinion, 
y  just  cause  or  excuse  for  a  combination  to  coerce  an 
r  into  refusing  to  employ  a  workman  by  a  threat  of  an 
I  strike,  even  if  there  could  be  any  excuse  for  such 
It  was  said  that  the  threat  used  was  to  strike  by 
le  agreed  fourteen  days*  notice.  Whether  or  not  such  a 
nder  such  circumstances  would  give  a  cause  of  action  I 

discuss,  because  the  evidence,  to  my  mind,  is  conclusive 
\r  way.      The  witnesses  McKenzie  and   Butler,  for  the 

show  that  the  defendants  were  intending  to  stop  work 
id  of  the  seven  days  if  plaintiff  were  pot  dismissed.  This 
med  by  witnesses  for  the  defendants.  Wilson  says  that 
Monday  he  anticipated  a  strike.  McEwan  states  that 
informed  McKenzie  "  that  within  seven  days  from  that 
men  would  cease  to  work "  with  plaintiff.  Gregoiy's 
is  that  he  informed  the  manager  "  that  after  seven  days 
not  intend  to  work"  with  plaintiff,  and  Kirby  says 
lly  the  same  thing,  while  exhibit  4  is  to  the  same  effect, 
r,  the  men  did  strike  on  the  eighth  day  as  soon  as  they 
at  the  plaintiff  had  not  been  dismissed.  It  was  further 
lat,  even  if  this  were  so,  the  defendants  had  just  cause 
dng,  because,  according  to  some  of  the  evidence,  they 

to  Martell  as  he  might  help  in  some  way  to  reduce 
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F.C.  their   wages.     Even  if  this  were  so   it  would  not  ji 

J9Q3  unlawful  strike.      But  I  think,  in    face   of  the   whol 

,  evidence  and  correspondence  and  oreneral  surroundin< 

case,  that  this  view  is  utterly  incredible,  and  I  do  not 


Mabtbll 

V. 

Coal  Miners'   sign  of  its  acceptance  by  the  primary  Judge. 
Association.  j^^  ^^  ^^^^^  contended  that  the  plaintiff\s  particula 

Hood,  J.  cover  the  case  of  an  unlawful  strike.  The  pai-ticular 
ambiguous,  but  they  certainly  include  every  kind  of  s< 
no  objection  was  taken  to  the  evidence  on  this  grour 
trial.  In  my  opinion,  therefore,  the  conduct  of  the  d( 
was  actionable  within  the  decisions  to  which  I  have  ref 

It  was  further  urged  that  the  acts  of  the  defendant 
bring  about  the  dismissal  of  the  plaintiff,  and  that  tfa 
by  the  company  to  subsequently  employ  the  plaintiff  t 
from  the  previous  threats,  but  from  a  dread  of  a  r 
But,  even  so,  that  dread  was  created  by  the  previous  th 
was  so  connected  with  it  as  to  form  part  and  parcel  of 
transaction.  What  the  defendants  aimed  at  was  the  p 
removal  of  the  plaintiff  from  the  mine,  and  they  achii 
object  by  coercing  his  employer.  Coercion,  at  all  eve 
exercised  in  combination,  is  just  as  illegal  when  used  U 
employment  as  it  is  when  used  to  interfere  with  a  co 
relation  (r),  and  I  think,  therefore,  that  the  dread  cr 
the  defendants'  threat  was  coercion,  which  preve 
re-employment  of  the  plaintiff,  and  thereby  cau 
damage. 

I  see  no  difference  in  the  liability  of  the  defendan 

the  Court     They  were  all  parties  to  the  agreement,  ai 

equally  responsible.     I  therefore  concur  in  the  judgme 

Court 

Appeal  allowed.     J udginient  for 

for  lOOi.,  with  costs  as  ag 

indiuldual     respondents. 

dismissed  mtkout  costs    ai 

the  other  respondent. 

Solicitor  for  the  plaintiff:  Derham, 
Solicitor  for  the  defendants :  Dillon,  j 

(r)    [1901]  A.C.  495,  at  pp.  510,  540. 
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In  re  INCOME  TAX  ACTS  (No.  ft).  F.C. 

r  Act  1896  (No,  1467),  «.  \2-Jncome  Tax  Act  1903  (No.  1819),  s.  9  (2)  1903 

\comt'- Dividends  on  ithares  in  company — Liability  of  beneficiary.  December  1,  9. 

arising  from  dividends  on  shares  in  a  company  registered  under  Part 
Companies  Act   1890,   and   not  carrying  on   mining  operations  in 
I  not  taxable  under  the  Income  Tax  Acts,  either  in  the  hands  of  the 
>f  beneficiaries. 

[AL  Case. 

was  a  case  stated  by  the  Commissioner  of  Taxes  under 
isions  of  the  Income  Tax  Act  1896,  and  referred  to  the 
rt  by  Hood,  J. 

)peared  inter  alia  that  a  testator  devised  and  be- 
i  real  and  personal  property  to  trustees  upon  trust  for 
)n  and  investment  in  specified  investments  including 
cs  of  a  certain  named  company,  and  out  of  the 
produce  to  pay  to  his  wife  an  annuity  of  1200i., 
quarterly,  and  free  from  all  deductions  for  probate  or 
r  duty  on  remittance  or  other  charges.  He  directed  his 
bo  apply  the  surplus  of  the  yearly  produce,  or  such  part 
thought  fit,  in  payment  among  his  children,  and  to 
ite  the  surplus  after  such  payment  until  the  period  of 
ion.  He  also  directed  his  trustees  at  the  expiration  of 
L  period  to  divide  the  coitus  in  certain  proportions 
is  children.  Probate  of  the  will  was,  in  1899,  granted 
ecutrix,  the  widow  of  the  testator,  and  to  two  executors, 
'.  Pursuant  to  provisions  of  the  Income  Tax  Acts,  X., 
f  the  trustees  of  the  trust  estate  of  the  testator,  for- 
o  the  Commissioner  of  Taxes  a  return  of  the  income  of 
B  for  the  year  ending  31st  December  1902.  Accompany- 
return  was  a  statement  showing  the  sources  from  which 
ae  of  the  trust  estate  was  derived,  and  how  the  income 
t  with  by  the  said  trustee.     It  contained  the  following 


t:— 


Receipts. 


vidends  from Co.  Ltd.  ...     £7,751     8     0 

vidends  from Co.  Ltd.  ...  3  17     6 

terest  on  outstanding  purchase-money       135     0     0 


£7,890     5     6 
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"  Disbursements. 

"  Testator's  widow  ...  ...     £1 ,200     ( 

"  K.  B.  (son  of  testator)         ...  ...  350    i 

"Balance  for  accumulation  and  investment  3,753  1: 

The  companies  referred  to  in  the  statement  li 
re^stered  under  Part  II.  of  the  Companies  Act  1890 
not  carry  on  mining  operations  in  Victoria. 

The  Commissioner  of  Taxes  thereupon   in    1903 
assessment  upon  X.,  as  such  trustee,  for  ttie  year  con 
January  1903,  in  respect  of  the  sum  of  3753f.  198.  3< 
taxable  amount  of  income  derived  from  produce  of  proj 
undistributed  by  the  said  trustee. 

X.,  the  trustee,  objected  to  the  said  assessment,  on  th 
that  the  said  sum  of  S75SL  198.  3rf.  consisted  of  divide) 
companies  not  registered  under  Part  II.  of  the  Compa 
1890,  not  carrying  on  mining  operations  in  Victo 
was  therefore  exempt  from  tax  under  sec.  9  (2)  of  Act  ] 

The  widow  of  the  testator  forwarded  a  return  of  in 
the  year  ended  December  1902,  and  such  return  includ 
aliuy  the  annuity  of  1200f.  received  by  her  from  the  tr 
the  said  estate. 

The  Commissioner  of  Taxes  thereupon  made  an  as 
upon  the  widow  in  respect  of  the  sum  of  1450i.,  which 
the  said  annuity  of  1200^.  as  the  taxable  amount  of  he 
from  produce  of  property. 

The  widow  objected  to  the  assessment,  on  the  gro 
the  sum  of  1450i.  should  be  reduced  by  1200Z.,  inasmu 
said  sum  of  120Qi.  received  by  her  as  a  beneficiary  u 
said  will  was  income  derived  by  the  trustee  from  thi 
mentioned  in  the  statement. 

The  Commissioner  made  a  similar  assessment  upon 
made  by  K.B.,a  son  of  the  testator,  in  respect  of  the  sum 
who  made  a  similar  objection  to  that  lodged  by  the  wid 

The  questions  for  the  opinion  of  the  Court  were : — 

(1.)  Is  the  said  X.,  as  trustee  as  aforesaid,  liable  u 
said  assessment  to  pay  income  tax  in  respect  of  the  sai 
3753f.,  or  of  any  and  what  part  thereof  ? 
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s  the  said  widow  liable  to  pay  income  tax  in  respect  of 
total  sum  of  1450i..  and  if  not,  by  what  amount  should 
mm  be  reduced  ? 

s  the  son  liable  to  pay  income  tax  in  respect  of  the  said 
50L  ? 


F.C. 

1903 

In  re 

Income  Tax 

Acts 

(No.  «). 


or  the  Commissioner  of  Taxes — This  is  an  accumulation 
it,  a  balance  of  income  for  accumulation,  and  the  tax  is 
ipon  that.  It  is  not  protected  by  the  new  scheme  of 
A.ct  No.  181-9,  and  is  still  taxable  under  sec.  12  of  Act 
The  dividends  belong  to  the  beneficiaries,  and  they 
tyers.  The  Court  is  not  concerned  with  the  sources 
Evhich  the  income  has  come ;  it  has  to  see  that  the  tax- 
lO  gets  that  income  pays  a  tax  upon  that  income.  If 
tor  in  his  lifetime  had  covenanted  to' pay  his  wife  the 
im  of  12002.,  then,  although  the  source  from  which  that 
as  obtained  was  dividends  on  shares  in  a  company, 
^mpany  had  already  paid  the  tax  upon  the  dividends 
istributing  them,  still  the  wife  would  have  had  to 
upon  her  income  as  she  received  it.  It  makes  no 
I  that  the  income  at  present  comes  through  the  hands 
jes  ;  they  are  in  the  same  position  as  the  testator 
ive  been  if  he  had  been  alive;  their  hands  distribute 
lie  instead  of  his. 

3el  referred  to  In  re  Income  Tax  Acts  (No.  1)  (a). 
Court  intimated  that,  so  far  as  the  trustee  was  concerned, 
lot  liable  except  as  to  the  sum  of  ISoL] 


fl  [fMrn 


t  for  the  taxpayer — The  Income  Tax  Acts  tax  indi- 
not  estates :  In  re  Income  Tax  Acts  (No.  3)  (6) ;  In 
le  Tax  Acts  (No.  6)  (c).  By  sec.  9  (2)  of  Act  No.  1819 
v^ided  that  '*in  the  assessment  of  the  income  of  any 
liable  to  tax  there  shall  not  be  included  any  dividends 
r  company  except  a  company  registered  under  Part  II. 
ompanies  Act  1890  and  carrying  on  mining  operations 
ria."      The  widow  is  the   "  taxpayer."     It  is  not  the 


A.L.R  261. 


{c) 


(6)    [1900]  25  V.L.R.  654. 
[1898J  23  V.L.R.  578. 
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trustee  who  is  the  taxpayer,  except  under  certain  circi 
which  do  not  arise  here.  This  1200f.  is  clearly  "dividen 
a  company  within  the  meaning  of  the  section,  and  th 
dends  have  already  been  subjected  to  income  tax  in  the 
the  company.  It  is  true  that  the  money  has  passed 
the  hands  of  a  trustee,  but  that  does  not  alter  its 
or  its  taxability.  The  scheme  of  the  Acts  is  to  ta; 
once,  and  once  only,  in  the  course  of  its  reaching  its 
ultimate  destination.  The  income  of  the  beneficiaries 
entirely  of  dividends,  and  if  such  dividends  had  l 
directly  to  the  widow  by  the  company  at  the  directic 
trustees  they  could  not  again  have  been  liable  to  tl 
imposition  of  the  tax. 

Box  in  reply — Once  the  money  gets  into  the  ham 
trustee  it  loses  its  original  character,  and  the  source  fr< 
it  was  derived  cannot  be  looked  at.  It  is  simply,  then, 
money  handed  by  the  trustee  to  a  beneficiary  as  income 

Cur.  adv 


'^!l!l 


ii 


a'Beckett,  J.,  read  the  following  judgment : — 1 
special  C€tse  stating  questions  arising  under  Act  No.  18! 
provided  that,  instead  of  the  foiTner  mode  of  taxing  < 
from  companies  under  which  a  shareholder  returned  ( 
as  part  of  his  income,  the  companies  were  to  pay  incom 
of  their  profits,  and  the  shiareholders  were  not  to 
dividends  as  part  of  their  income.  The  clause  whicli 
the  latter  purpose  was  sub-sec.  2  of  sec.  9,  which  says- 
assessment  of  the  income  of  any  taxpayer  liable  to  t 
shall  not  be  included  any  dividends  from  any  company. 

We  have  here  to  deal  with  the  case  of  a  trustee  admi 
the  estate  of  a  testator,  and,  with  an  insignificant  excej 
whole  income  arises  from  dividends  in  companies.  To 
our  judgment,  we  shall  first  deal  with  the  case  as  if  t 
no  exception.  The  duty  of  the  trustee  under  the  v 
make  certain  fixed  payments  to  annuitants,  and  to 
residue  of  the  income  for  persons  whose  interests  ai 
present  ascertained,  and  this  residue  is  represented  in  tl 
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as  be%n  furnished  to  the  Commissioner  as  '*  balance  for 
ation  and  investment  3377i.  13«.  lid."  The  questions 
)y  the  case  relate  to  this  balance  and  to  two  of  these 
s,  one  of  1200/.  and  another  of  350/.  The  Commissioner 
i  income  tax  on  each  of  these  amounts.  The  taxpayer 
instance  declines  to  pay,  relying  on  sub-sec.  2  before 
ed.  The  object  of  this  sub-sec.  was  obviously  to  exempt 
ions  receiving  the  dividends  from  the  tax  which  had 
eady  levied  on  the  fund  out  of  which  the  dividends  were 
)  prevent  a  double  exaction.  In  the  case  before  us  the 
Is  are  received  in  the  first  instance  by  the  trustee,  but  he 
)eneficial  interest  in  them  ;  he  has  merely  to  deal  with 
►r  the  purpose  of  paying  them  over  to  other  people, 
ag  to  the  system  of  taxation  applicable  to  trustees, 
e  receiving  income  from  property  subject  to  taxation 
>t  himself  pay  the  tax  unless  in  the  case  of  a 
iry  unascertained  or  under  disability.  His  return 
the  persons  who  receive  the  net  income  available 
atribution,  and  what  they  receive  from  him 
part  of  the  whole  of  the  income  on  which  they 
tax.  Where  the  beneficiaries  are  unascertained,  and 
me  is  kept  in  hand,  the  trustee  pays  the  tax  for  these 
bained  persons.  There  is  no  double  taxation.  The 
of  the  estate  is  not  first  taxed  as  a  whole  and  then  in 
dons  of  income  paid  out  to  beneficiaries.  The  tax  falls 
i  exclusively  upon  the  beneficiaries,  and  is  paid  by  them, 
ase  before  us,  if  the  income  had  consisted  of  ordinary 
uch  as  rents  and  interest  from  mortgages,  the  tax  would 
en  properly  levied  in  the  three  instances  now  before  us — 
rustee  as  representing  unascertained  beneficiaries  in  the 
e,  and  on  the  beneficiaries  in  the  second  and  third.  As, 
r,  the  income  consists  of  dividends  in  companies  under 
2,  they  are  not  to  be  included  in  the  assessment.  As  to 
Lvidends,  the  trustee  is  not  the  taxpayer  liable  to  tax 
bhe  meaning  of  the  sub-section  ;  he  merely  points  out  the 
who  are  to  be  liable  to  tax.  The  exemption  is  not 
by  him,  nor  would  it  be  of  any  benefit  to  him  ;  it  is 
firstly  and  exclusively  by  the  beneficiaries.  In  the  case  I 
V.L.R.  I  I 
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of  the  residue,  though  the  trustee  would  have  had 
there  were  no  exemption,  he  would  do  so  on  behall 
fieiaries,  and  in  their  place  he  is  entitled  to  the  exempt] 
if  they  were  ascertained  persons,  they  would  claim 
selves.  The  contention  for  the  Commissioner  rei 
intended  exemption  to  a  nullity.  The  contention  foi 
payer  involves  no  twofold  exemption.  It  allows  e 
once  only  to  the  persons  who,  if  their  income  came  £ 
sources,  would  have  to  pay  tax  upon  it.  We  hold  th< 
is  not  payable  in  any  of  the  three  cases. 

As  to  the  admixture  of  taxable  income,  we  think 
proper  way  of  dealing  with  it  is  to  ascertain  its  relativ 
tion  to  the  income  derived  from  dividends,  and  to  asc< 
this  process  how  much  in  the  pound  of  the  net  incoi 
be  attributed  to  this  source.  That  proportion  would  h 
if  it  came  above  the  taxable  minimum.  The  amount  I 
trifling  that  the  calculation  may  not  be  worth  maki 
admixture  of  taxable  income  may  create  difficulties 
cases  which  do  not  exist  here,  but  the  principle  of  el: 
the  exempted  income  would  be  the  same  in  all  cases, 
judgment  for  the  taxpayer,  with  costs. 


Hood,  J.,  read  the  following  judgment : — I  agree  ^ 
has  been  said  by  my  brother  A'Beckett.  The  taxati 
these  Acts  is  a  purely  personal  one  imposed  upon  "  tl 
derived  by  any  person  '* — every  person  being  liable  t 
respect  of  income :  Sees.  5  and  8  of  No.  1374.  It  is 
inaccurate,  in  this  connection,  to  speak  of  the  incoi 
estate,  or  of  the  trustee  thereof,  because  the  income  beloc 
beneficiaries.  If  the  income  is  payable  at  once  to  the  be 
the  tax  on  that  income  is  paid  by  the  person  who  deriv 
the  beneficiary.  If,  however,  the  beneficiary  is  not 
entitled  to  receive  his  income,  the  tax  is  payable  by  the 
Sec.  12  of  Act  No.  1467.  But  still,  in  this  latter  case 
is  on  the  income  of  the  beneficiary,  and  if  for  any  rej 
income  is  not  taxable,  then  no  one  pays.  By  sea  9,  of 
1819,  dividends  from  certain  companies  are  not  to  be 
in  the  assessment  of  income  of  any  taxpayer.     If,  ther( 
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received  by  a  trustee  are  dividends,  it  follows,  in  niy 
that  no  tax  is  payable  either  by  the  beneficiary  who 
received  his  income,  or  by  the  trustee  on  behalf  of  the 
not  presently  entitled.  The  income  is  that  of  the 
ries.  It  is  derived  from  dividends.  Those  dividends 
^ady  been  diminished  by  the  tax  having  been  paid  by 
pany  out  of  the  profits  (sec.  9  of  No.  1819),  and  so,  by 
section,  they  are  exempt  from  any  further  taxation  in 
s  of  the  person  whose  income  they  are. 
)resent  case  is  somewhat  complicated  by  the  fact  that 
these  beneficiaries  receive  a  fixed  amount,  and  so  the 
lily  thrown  upon  those  entitled  to  the  residue.  But  that 
,ev  between  the  beneficiaries  themselves,  and  ought  not 
the  Crown,  which  has  already  received  the  tax  upon  this 
[)me.  There  is  also,  I  think,  a  clear  distinction  between 
mt  case  and  that  suggested  of  a  man  receiving  dividends 
slf  and  then  paying  over  all  or  a  portion  to  another  as 
er's  income.  There  would  be  then  two  taxations,  as 
uld  be  two  persons  receiving  two  incomes.  Here  there 
le  one  income,  and  consequently  but  the  one  tax.  It 
bhat  there  is  some  difficulty,  owing  to  the  different  rates 
le  derived  from  personal  exertion  and  on  income  from 
.  As  against  that,  the  shareholder  pays  a  much  higher 
ough  the  company,  than  in  most  cases  he  would  have  to 
5  were  directly  liable  on  the  dividends  actually  received, 
J  probable  that  the  one  was  set  off*  against  the  other, 
any  event,  this  consideration  would  not  alter  what  I 
is  the  true  meaning  of  these  Acts. 

JES,  J.  I  desire  to  add  a  few  words.  I  have  felt  during 
rse  of  the  argument  very  great  doubt  as  to  whether 
ax  should  not  be  paid  in  respect  of  those  two  sums  of 
id  S50L  1  cannot  say  that  that  doubt  is  yet  entirely 
.  I  may  put  my  diflSculty  very  briefly.  It  seems  to  me  that  j 
come  Tax  Acta  are  Acts  designed  to  tax  individuals  in  | 
)f  incomes,  and  perhaps  if  there  is  one  note  more  dominant 
y  other  in  the  Acts  it  is  this,  that  every  person  who 
income  over  a  certain  amount  should  pay  income  tax 
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on  that  income.  It  seems  to  me  that  under  the  instrumi 
which  these  two  sums  of  1200Z.  and  3502.  are  to  be  pai( 
an  income  of  each  such  amount  coming  to  the  r 
beneficiaries,  and  that  neither  has  paid  any  incom< 
respect  of  that  income  so  received  in  fact  by  each,  i 
there  is  in  some  respects  a  distinction  between  the 
this  case  and  the  case  where  a  testator  who  might  1 
has  covenanted  to  pay  a  certain  sum,  the  difference 
seem  to  me  to  be  sufficient  to  make  the  tax  payable  ii 
case  and  not  in  the  other.  I  take  it  to  be  clear  thi 
testator  were  living,  and  were  under  covenant  to  p 
persons  12002.  and  3502.  annually  that  they  would  hav< 
tax  upon  such  sums.  The  fact  that  it  comes  from  s 
instead  of  from  the  hands  of  the  testator  does  not  a 
me  to  be  sufficient  reason  for  distinguishing  one  case  i 
other.  The  persons  receive  these  incomes.  It  appea: 
that  that  is  the  difficulty,  because  such  incomes  as  inc 
not  seem  to  be  taxed.  The  document  is  not  a  conve 
these  persons  of  the  dividends  on  these  shares.  The 
ance  is  to  a  trustee  of  the  whole  of  this  property,  anc 
to  pay' so  much  to  these  persons  whether  they  are  c 
or  whatever  they  are.  That  is  the  difficulty  that  has 
my  mind,  and  it  has  not  been  quite  removed ;  but  I  do 
strong  enough  upon  the  point  to  differ  from  the  judgme 
brothers. 


Solicitor    for   Commissioner    of    Taxes:    Ouinness 
Solicitor. 

Solicitors  for  taxpayer :  Madden  Jk  Bviler. 


Digitized  by  VjOOQIC 


SUPREME   COURT:  VIOTORn. 


583 


CHRISTIE  V.  AH  FOO. 

Uion  Begtrictum  Act  1901  {CommoniDecUth)-'No.  17  o/ 1901— 5.  3(a)— 
DiekUion  by  officer  of  passage  of  fifty  words. 

3  (a)  of  Act  No.  17  of  1901  it  is  provided  '*  that  any  person  who  when 
o  so  by  an  officer  fails  to  write  out  at  dictation  and  sign  in  the  presence 
3er  a  passage  of  fifty  words  in  length  in  an  European  language  directed 
cer  "  is  a  prohibited  immigrant. 

that  in  order  to  obtain  a  conviction  under  this  section  it  is  essential 

lage  of  fifty  words,  neither  more  nor  less,  should  be  dictated  ;  and  that 

officer  stopped  after  reading  ten  words  out,  being  satisfied  that  the 

did   not  understand    what    was  being  read  to  him,  and  had  not 

to  write  any  of  the  ten  words  so  dictated,  no  offence  was  committed. 

lAL  Case  stated  by  Chairman  of  General  Sessions  and 
by  Madden,  C.J.,  to  the  Full  Court, 
case  consisted  of  a  copy  of  the  notes  taken  by  the  Chair- 
jeneral  Sessions.  The  conviction  was  affirmed  at  General 
The  following  is  a  summary  of  the  notes : — Ah  Foo 
rged  with  being  on  the  26th  day  of  January  1903  a 
ed  immigrant  who  when  asked  to  do  so  by  an  officer 
)  write  at  dictation  and  sign  in  the  presence  of  the  officer 
ye  of  fifty  words  in  length  in  an  European  language 
by  the  officer.  The  Court  of  Petty  Sessions  convicted 
^ndant.     Upon  the  appeal  the  following  objections  were 

bat  there  was  no  evidence  that  the  defendant  was  asked 
£cer  to  write  out  at  dictation,  and  sign  in  the  presence 
fficer,  a  passage  of  fifty  words  in  an  European  language 
by  the  officer. 

hat  the  evidence  showed  that  the  defendant  was  not 
y  an  officer  to  write  out  at  dictation,  and  sign  in  the 
i  of  the  officer,  a  passage  of  fifty  words  in  an  European 
e  directed  by  the  officer. 

hat  Ah  Foo  was  not  properly  informed  as  to  the  law,  or 
s  was  a  test,  and  that  he  must  satisfy  it,  or  else  could 
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hat  English  is  not  an  European  language. 

following  evidence  was  given  : — 

I- waiter  Brown  said — "  I  boarded  the  8,8.  Kumano  Maru, 
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and  found  nine  Chinamen  passengers.  I  rejected  t) 
Hop  and  Ah  Foo.  I  gave  to  Ah  Foo  a  lead-pencil,  a 
piece  of  paper  on  the  table,  and  told  him  to  write  whc 
going  to  dictate.  I  dictated  about  ten  words  of  Englisi 
He  stared  at  me,  and  did  not  write.  An  interpret 
Soong,  was  with  me.  I  directed  Sam  Soong  to  interp 
I  said,  and  he  did.     I  then  rejected  Ah  Foo." 

David  Sam  Soong,  Chinese  missionary,  stated  thai 
the  Chinaman,  and  in  Chinese  asked  him  if  he  cou 
English,  and  was  answered  in  the  negative,  and  he  th 
if  he  could  write  English,  and  the  answer  was  "No. 
then  Brown  gave  him  a  piece  of  paper  to  write, 
defendant  said  that  he  could  not  write.  Brown  read  ( 
of  paper,  and  Soong  said  the  Customs  House  wanted 
write  the  words  read,  and  he  said  he  could  not.  The  c< 
was  aflSrmed. 

There  were  no  findings  of  fact  set  out  in  the  case. 

The  case  came  on  for  argument  before  Madden,  C.J., 
referred  to  the  Full  Court. 

Mann  (Eagleson  with  him)  for  the  informant. 

Isaacs,  K.C.  (with  him  Dethridge)  for  the  responden 

Counsel  for  the  respondent  was  not  called  upon. 

Madden,  C.J.,  delivered  the  judgment  of  th< 
[Madden,  C.J.,  Hodges  and  Hood,  JJ.]  We  are  of 
that  this  conviction  should  be  quashed.  It  is  si 
that,  in  dealing  with  an  Act  of  Parliament  which  requ 
nice  administration,  under  any  circumstances,  one  wou 
the  plain  direction  of  the  Statute,  so  far  as  it  is  plai 
seems  not  to  be  so  in  all  respects — should  be  wholly  disi 
It  seems  as  if  the  Statute  had  never  been  read  by  the  < 
its  meaning  gathered  by  him.  Instead  of  bearing  in  i 
precise  words  of  the  Act,  he  takes  upon  himself  to  do  S( 
which  the  Legislature  never  warranted  anybody  to  do. 
be  remembered  that  this  is  a  criminal  prosecution,  whicb 
the  accused  as  a  prohibited  immigrant,  that  he  was  " 
who  when  asked  to  do  so  by  an  officer  failed  to  writ 
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1,  and  sign  in  the  presence  of  the  officer  a  passage  of 
irds  in  an  European  language  directed  by  the  officer." 
re,  those  who  prosecute  for  this  offence  are  bound  to 
according  to  the  principles  of  criminal  cases.  If  it  were 
lase  it  would  be  possible  for  this  person  to  waive  many 
ind  relieve  the  officer  from  pursuing  his  duty.    He  might 

cannot  do  it,"  or  **  It  is  no  use  bothering  further." 
le  officer  is  bound  to  follow  the  Statute,  whatever  the 
ed  person  may  have  to  say  in  respect  of  it.  The  Statute 
he  officer  to  do  this — "  Any  person  who  when  asked  to 
'  an  officer  fails  to  write  out  at  dictation  and  sign  in  the 
I  of  the  officer  a  passage  of  fifty  words  in  length  in  an 
,n  language  directed  by  the  officer."  Now,  whatever  is 
9ining  of  those  last  words,  "in  an  European  language 
by  the  officer,"  it  is  plain  that  the  officer  is  to  dictate  a 
of  fifty  words  in  length  in  a  language  which,  in  this 
,  let  it  be  supposed,  was  English.  He  is  not  at  liberty  to 
1  words  of  a  passage,  and  say — "  This  man  glares  at  me 

any  speculation  in  his  eye.  He  does  not  satisfy  me 
Kkely  examinee,  and  I  will  therefore  stop."  He  must 
K  He  is  to  select  a  continued  and  coherent  passage  of 
icular  language,  and  he  is  then  to  dictate  to  the  extent 
words.  If  he  does  not  do  that,  there  is  no  offence  what- 
the  man  as  regards  this  charge,  whatever  charge  might, 
)r  sections  of  the  Statute,  be  laid  against  him.  The 
here  is,  he  is  alleged  as  having  failed  to  write  out  a 
of  fifty  words ;  but  the  section  is  not  satisfied  by  his 
io  write  out  ten  words.  In  the  present  case,  there  is  no 
^  that  any  passage  was  ever  dictated  to  this  man.  It  is 
the  officer  that  "  about  ten  words  "  were  read  in  English, 
ords  might  be  no  passage  at  all.  They  might  be  isolated 
ut  of  a  dictionary,  with  no  sense  of  a  passage  according 
lection.  We  think,  according  to  the  evidence  here,  that 
ntial  constituents  of  the  offence  have  certainly  not  been 

We  think  the  whole  thing  fails,  on  the  admission  of 
;er  that  when  he  had  read  out  ten  words  he  stopped, 
g^islature  does  not  leave  it  to  the  officer  to  say  what  it 
rise  to  him  to  do.     His  duty  is  to  select  a  passage  of  fifty 
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words,  and  read  them,  and  ask  himto^rite  them,  and 

name ;  no  more,  no  less.     If  he  does  not  do  that,  the  cri 

not  be  constituted.     The  conviction  will  be  quashed. 

no  authority  to  deal  with  costs. 

Conviction  qua 

Solicitor  for  informant :  Guinness,  Crown  Solicitor. 

Solicitors  for  defendant :  Haddock  ic  Jamieson, 

w. 
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OGIER    V.    NORTON. 

CoHa — Solicitor  conducting  his  own  litigation — Taxation. 

Where  a  solicitor  himself  conducts  his  ovirn  litigation,  he  is  entitled 
in  his  bill  of  costs  profit  costs  as  such  solicitor,  although  prior  to  the 
ment  of  the  litigation  he  was  not  holding  himself  out  as  a  solicitor  or 
as  one. 

Appeal  from  decision  of  Hood,  J. 

The  plaintiff,  J.  C.  H.  Ogier,  brought  an  action 
against  the  defendant,  John  Norton,  and  recovered  dama 
the  taxation  of  the  plaintiflF's  bill  of  costs  the  taxiuj 
disallowed  certain  items,  and  upon  a  summons  to 
taxation  taken  out  by  the  plaintiff  it  was  held  that  th 
officer  was  wrong  in  disallowing  the  items. 

It  appeared  that  the  plaintiff  conducted  the  major  p 
the  proceedings  himself,  without  employing  a  solicit 
plaintiff  in  his  aflSdavit  stated  that  he  was  a  barrister  ai 
tor.  The  aflSdavit  filed  on  behalf  of  the  defendant  stated 
writ  served  on  the  defendant  had  the  word  "  solicitor 
ordinarily  appears  at  the  foot  of  the  writ,  erased ;  thi 
the  proceedings  the  plaintiff  described  himself  as  a  barri 
that  he  had  never  practised  or  held  himself  out  as  a 
and  was  a  member  of  an  association  of  counsel,  the  mei 
which  do  not  practise  as  solicitors.  That  the  plaintifl 
office.  The  bill  of  costs  rendered  by  the  plaintiff  c 
many  items  which  he  claimed  to  be  entitled  to  as  a  i 
these  items  the  taxing  oflScer  disallowed,  and  gave  the  f 
reasons : — "  All  the  plaintiffs  objections  relate  to  costs 
by  the  plaintiff,  who  is  a  barrister  and  i^olicitor  of  the  i 
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The  writ  was  issued  on  13th  December  1902  by  the 
in  person,  not  as  a  barrister  or  solicitor,  and  up  to  May 
len  Messrs.  Williams  and  Matthews  became  his  solicitors 
jcord,  the  plaintiflF  did  all  the  work  in  connection  with 
and  the  plaintiff  now  claims  to  be  allowed  such  charges 
ould  be  entitled  to  if  he  were  the  solicitor  upon  the 
cting  for  himself."  The  plaintiff  took  out  a  summons  to 
he  taxation,  and  the  matter  came  on  for  hearing  before 
The  case  of  Wright  v.  Trenchard  (a)  was  cited,  in 
[adden,  C.J.,  had  decided  that  a  solicitor  conducting  his 
5  was  entitled  to  such  costs,  and  His  Honor,  following 
tice  thus  laid  down,  allowed  the  summons,  and  referred 
of  costs  back  to  the  taxing  officer  with  the  intimation 
b  costs  should  be  allowed.  Leave  to  appeal  from  this 
IS  given.  There  were  other  items  involved  which  are 
bly  referred  to  in  the  judgment. 

b€  for  the  appellant — A  solicitor  litigant  conducting  his 
e  has  undoubtedly  been  allowed  profit  costs.  This  is, 
,  a  rule  of  practice,  not  a  rule  of  law,  and  there  must  be 
ns  to  this  rule  of  practice.  If,  for  instance,  a  man  who 
e  a  solicitor,  but  who  has  long  ceased  to  practise,  and 
leed,  might  be  practising  another  profession  at  the  time 
ing  an  action,  were  to  be  allowed  profit  costs  because  he 
e  been  a  solicitor,  the  rule  would  be  ridiculous.  The 
>ractice  was  founded  on  the  supposition  that  the  solicitor 
business  and  having  to  give  up  his  time  to  the  litigation 
utilizing  the  work  of  his  own  clerks,  was  entitled  to  be 
i  for  his  loss  of  time.  That  reason  fails  where,  as  in  the 
case  the  plaintiff  never  did  practice  as  a  solicitor,  and 
hold  himself  out  as  a  solicitor ;  he  has  not  lost  his  time 
citor,  because  he  was  not  practising,  nor  has  he  taken  up 
I  of  a  clerk,  because  he  never  had  one. 
isel  referred  to  the  following  cases : —  Wright  v. 
rd  (a) ;  London  Scottish  Benefit  Society  v.  Chorley  (6). 

ieraon  for  the  respondent — The  cases  cited  show  clearly 
895]  1  A  L.R.  22.  (6)    [1884]  13  Q.B.D.  872. 


F.C. 
1904 

OOIBR 
V, 

Norton. 


9' 


Digitized  by  VjOOQIC 


m 


538 


SUPREME    COURT:   VICTORIA. 


F.C. 

1904 

OOIER 

r. 
Norton. 


the  existence  of  the  right  of  a  solicitor  conducting 
litigation  to  charge  profit  costs.  That  rule  of  pract 
acknowledged,  the  facts  in  this  case  show  a  plain 
admittedly  is  a  solicitor,  conducting  his  own  litigat 
Court  cannot  investigate  each  case  and  see  what  pra 
attorney  is  doing,  how  much  or  how  little.  It  v 
impossible  to  lay  down  a  rule  which  was  to  be  sub 
variation  according  to  the  extent  of  the  solicitor's  prac 
a  fact,  as  soon  as  the  solicitor  starts  his  litigation,  even 
not  been  practising  before,  he  may  be  taken  to  have  coi 
practice.  The  authorities  were  all  considered  in  th 
Pennington  v.  Russell  (c),  and  the  rule  was  laid  doi 
fullest  extent,  and  clearly  covers  the  present  case. 

Counsel  referred  to  the  following  cases : — Omgy  v.  Bi 
In  re  West  {e) ;  Fields  v.  Lewin  (/). 


Madden^  C.J.  The  point  involved  in  this  appeal  ii 
from  doubt,  and  it  is  not  easy  even  now  to  find  the  full 
tion  of  the  established  principle  on  this  point.  The 
cases,  and  text-book  writers,  all  put  it  thus,  that  on 
qualified  to  be  a  solicitor  or  attorney,  and  who  con 
own  litigation,  is  entitled  to  have  the  costs  of  that  1 
including  profit  costs  for  his  time,  when  he  is  succes 
course  there  are  exceptions  to  the  costs  to  be  allowed.  Foi 
it  would  be  absurd  to  allow  him  costs  for  instructing  1 
for  attendances  on  himself,  and  things  of  that  kii 
would  involve  a  duplication  of  himself  as  client 
solicitor.  With  that  exception,  the  English  authoriti 
consistent  with  the  view  that  a  solicitor  who  is  a 
himself  in  his  own  litigation  is  entitled  to  profit  costs, 
too  whether  he  be  or  be  not  practising,  generally  spe 
his  profession.  At  first  sight  this  may  suggest  a 
aspect.  It  might  be  said  that  it  is  clear  that  a  lay 
appears  in  person  is  not  allowed  profit  costs,  although  ] 
his  time  in  the  litigation ;  and  the  question  is  put  wli 
there  be  any  exception  in  the  case  of  a  solicitor  wl 


(c)    [1883]  4  N.S.W.  L.R.  (Eq.)  41. 
id)    [1866]  L.R.  1  F.C.  411. 


{e)     [1850]  14  Jur.  997. 
(/)    [1791]  4  T.R.  276. 
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in  the  same  way  ?  There  cannot  be  any  purpose  in 
ng  the  solicitor  as  against  a  member  of  the  public.  A 
has  a  privilege  in  some  things,  but  it  is  asked  why 
le  have  any  privilege  in  his  own  litigation  ?  The 
cases  suggest  the  answer  that  if  a  solicitor,  whether  he 
ising  generally  or  not,  bfe  a  litigant,  if  he  instructs  a 
to  act  for  him,  that  solicitor  will  be  entitled  to  a  con- 
r  larger  sum  for  costs  against  the  other  side  if  successful 
lolicitor  who  is  acting  for  himself  in  his  own  litiga- 
lid  be  entitled  to.  The  cases  put  it  on  the  ground  that, 
wrhole,  to  permit  this  so-called  privilege  is  to  give  an 
je  to  the  other  side,  because  otherwise  he  would  always 
mother  solicitor,  and  he  would  thus  get  an  increased 
of  costs.  We  think,  then,  the  decision  given  by 
irt  in  New  South  Wales,  which  considers  all  the 
authorities,  points  directly  to  the  same  conclusion, 
itely  states  that  a  solicitor  who  appears  in  Court, 
D  is  qualified,  whether  practising  or  not,  is  entitled 
his  profit  costs  in  his  own  litigation  if  he  appears 
elf.  That  case  brings  to  a  distinct  definition  the  pro- 
which  had  not  been  so  distinctly  defined  by  the  English 
es,  and  it  also  applies  the  same  principle  which  was 
to  be  stated  by  the  English  cases.  In  the  present  case 
nee  shows  that,  although  the  plaintiff  was  entitled  to  act 
itor,  he  never  did  so  act,  and  that  he  was  a  member  of 
legal  association,  a  body  the  members  of  which  practise 
bers  only,  and  not  as  solicitors.  But  there  is  no  reason 
lOUgh  up  to  a  certain  point  a  practitioner  has  renounced 
ssion  of  a  solicitor,  he  should  not  go  back  clnd  begin 
he  is  entitled  to  do  at  any  time,  and  he  may  begin 
his  own  case.  We  think,  therefore,  that  the  English 
As,  explained  by  the  decision  of  the  Court  of  New 
^ales,  make  it  clear  that  a  solicitor  litigant  has  this 
:e  over  other  litigants,  in  that  he  can  charge  and  get 
^fit  costs,  and  as  I  have  said  before,  his  getting  these 
icludes  the  increased  disadvantage  to  the  other  side 
mid  accrue  if  he  were  employing  another  solicitor. 
»se  which  was  cited  to  the  Judge  in  the  Court  below 
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was  Wright  v.  Trenchard,  decided  by  myself.     That  < 
appear  to  accord  with  the  authorities  now  cited. 

Other  questions  are  presented  to  us  dealing  w: 
items  in  the  bill  of  costs.  The  first  is  an  item  "  Ii 
for  brief;"  that  work  consists  in  getting  togeth 
facts  and  information  which  would  enable  couns< 
the  brief  to  understand  and  conduct  the  case  at  the  tr: 
think  that  that  is  precisely  the  class  of  work  which 
would  have  been  the  proper  person  to  do.  He  wou 
to  collate  the  facts  and  extract  the  relevant  from  the 
and  present  the  whole  of  the  evidence  to  counsel,  a 
essentially  a  matter  which  a  solicitor  should  do. 
many  things  in  which  the  solicitor  must  depend 
information  of  the  client,  and  this  is  work  which  li 
himself,  so  as  to  get  the  case  in  a  concise,  logical,  and 
form.  We  think  the  Judge  was  correct  in  allowing  t 
be  charged  in  some  degree,  at  all  events,  and  h( 
referred  it  back  to  the  taxing  officer,  and  the  taxing 
allowed  it.  The  next  item  was  "  time  spent  in  obtai 
instructions,  amounting  to  at  least  20  hours,  6^.  138. 
information  that  was  gathered  by  this  labour  was  ii 
necessary  to  get  for  the  proper  answer  to  interrogate 
had  been  put  to  the  plaintiff.  Now,  supposing  he  had  a] 
another  solicitor,  that  solicitor  could  not  have  ans 
questions  without  going  to  the  client,  at  any  rate  as 
the  information.  It  is  also  a  class  of  thing  as  to  which  t 
would  be  the  proper  person  and  critic  as  to  the  ii 
appropriate  to  the  answers.  The  solicitor  would  have 
client  to  get  the  information  for  him.  So  when  t 
solicitor  appears  for  himself  he  does  this  work,  not  i 
but  as  client,  and  therefore  we  think  this  item 
disallowed.  (His  Honor  then  dealt  with  certain  o 
which  involved  charges  for  work  rendered  necessa 
plaintiff's  own  insufficient  answers  and  affidavits  ii 
instance,  and  it  was  held  that  it  would  be  unfair  to 
defendant  pay  for  amendments  made  owing  to  the  n 
the  plaintiff.     These  items  were  disallowed.) 

a'Beckett,  J.     I  concur. 
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,  J.  I  desire  to  say  that  upon  reason  only,  and  apart 
>rities,  I  should  have  thought  that  an  attorney 
his  own  litigation  was  precisely  in  the  same  position 
er  citizen  conducting  litigation,  neither  better  nor 
t  the  English  authorities  make  it  clear  that  the 
in  some  respects  in  a  better  position  in  conducting 
igation  than  the  ordinary  citizen,  and  we  are  bound 
those  authorities. 

Order  acco^^dingly. 
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:s  for  the  appellant :  Marshall  Lyle. 

•s  for  the  respondent :   Williams  &  Matthews, 


w.  H.  M. 


MORONEY  V,  ROUGHAN. 

urchaser— Contract  for  sale  of  land— Payment  by  instalments — Time 


I  of  the  eontruct — Partial  failure  to  perform- 
ioH**  and  **  Condition^* — Condition  precedent. 


■Bight  to  rescind — 
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.  by  one  party  of  one  of  the  conditions  of  a  contract,  although  a 
or  its  performance,  and  although  the  contract  provides  that  time 

essence  of  the  contract,  does  not  of  itself  justify  the  other  party  in 
)ntract  as  at  an  end. 
one  party  in  considering  the  contract  has  been  entirely  determined 

of  a  condition,  the  party  guilty  of  the  breach  must  have  shown 
)  an  intention  to  repudiate,  and  the  existence  of  that  intention  must 
D  examination  of  all  the  circumstances  of  the  case, 
•ntract  for  the  sale  of  laud  provided  for  the  payment  of  the  purchase 
rly  instalments,  and  it  was  further  provided  that  time  should  be  of 
the  contract, 

the  failure  to  pay  one  instalment  upon  the  fixed  day  was  not  in 
re  of  the  intention  of  the  purchaser  to  repudiate. 


'■r    -^  •' 


statement  of  claim  in  this  action  the  plaintiff  Moroney 
-(a)  an  order  that  the  defendant  Roughan  should 
)ossession  of  certain  land  and  premises,  and  claimed — 
r  mesne  profits ;  (c)  1002.  damages ;  (d)  a  declaration 
ntract  therein  referred  to  was  duly  rescinded  and  put 
)y  the  plaintiff;  and  (e)  a  declaration  that  the  sum  of 
ein   referred  to)  paid   by   the   defendant  had   been 
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forfeited  to  the  plaintiff,  or  alternatively  that  the  pla 
entitled  to  retain  possession  of  it. 

The  facts  are  fully  set  out  in  the  judgment  of  Hodj 

Weigall  and  Quest  for  the  defendant  referred  t 
Specific  Performances,  p.  465;  Re  Da^enham  Dock 
Chrassmere  Estate  Co,  v.  Illingwovth  (6) ;  Barrow  v.  1 
Hacker  v.  Australian  Property,  etc.,  Co.  (d). 

Higgins,  K,C,  and  Duffy,  K.C,  for  the  plaintiff  refe 
Roscoe  N.  P.  (15th  ed.),  910,  919 ;  Doe  d.  Johnson  v.  Bi 
Dart  on  Vendors  and  Purchasers  (6th  ed.),  483 ;  J 
Be^n^y  (/) ;  Lucas  v.  Godwin  {q) ;  Noble  v.  Edwa 
Davis  V.  Dougall  {i) ;  Barclay  v.  Messenger  (k) ;  . 
Contracts  (3rd  ed.),  at  p.  567 ;  Bettini  v.  Oye  (I) ;  Tr 
Land  Act  1890,  Schedule  25  ;  Cornwall  v.  Henson  (m 

Weigall  (by  permission)  in  reply  referred  to  Mersey 
Iron  Co.  v.  Naylor  (n). 

The  arguments  sufficiently  appear  from  the  judgme 

Hodges,  J.  By  a  contract  dated  20th  November 
plaintiff  agreed  to  sell  to  the  defendant  and  the  deft 
purchase  from  the  plaintiff  some  716  acres  of  land  at  5 
acre.  Under  the  heading  "  Conditions  of  Sale  "  the  ( 
stated  to  be  100/.  cash  on  the  signing  of  the  contract, 
1st  March  1903,  and  thenceforward  500i.  or  more  year 
option  of  the  purchaser.  Interest  at  the  rate  of  4J 
payable  half-yearly,  dating  from  1st  March  1903.  The 
to  pay  a  rental  of  4i8.  6d.  per  acre  for  grazing  only,  dal 
1st  March  1902,  and  expiring  on  1st  March  1903,  payi 
yearly  in  advance.     Possession  to  be  given  and  take 


(a) 

[1873]  L.R.  8  Ch.  1022. 

(A) 

[1877]  6  Ch.  D.  378, 

(6) 

[1889]  15  V.L.R.687. 

(0 

[1889]  16  V.L  R.  42- 

(c) 

[1891]  1  Q.6.  417,  at  p.  425. 

W 

[1874]  43  L.  J.  Ch.  4^ 

id) 

[1890]  16V.L.R.  761. 

(0 

[1876]  1Q.B.D.  183. 

(e) 

[1835]  3  A.  A  E.  188. 

(m) 

[1900]  2  Ch.  298. 

(/) 

[1853]  3  De  0.  M.  k  G.  284,  at 

in) 

[1884]  9  App.  Cat. 

p.  291. 

438,439. 

ig)     [1838]  3  Bing.  N.C  737,  at  744. 
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1902.  After  that  follow  the  conditions,  one  of  them 
lat  time  shall  be  in  all  things  and  respects  of  the  essence 
contract,  and  then  "  The  conditions  of  Table  A  of  the 
!r  of  Land  Act  1890  shall  apply  to  this  contract  with  and 
to  the  conditions  and  modifications  following."  The 
ish  was  paid  by  the  defendant  to  the  plaintiff.  The 
nt,  under  an  arrangement  with  the  plaintiff,  went  into 
on  earlier  than  the  time  fixed  by  the  contract,  and  paid 
nail  sum  in  connection  with  that  occupation.  His 
ion  under  the  contract  commenced  on  1st  March  1902, 
duly  paid  the  48.  6c?.  per  acre  for  the  occupation  of  the 
rom  1st  March  1902  to  1st  March  1903.  On  27th 
•y  defendant,  who,  though  an  illiterate  man  and  unable 
e,  appeared  to  be  keeping  in  mind  his  contractual 
ons,  remembered  that  he  had  to  pay  to  the  plaintiff  900i. 
March.  Though  apparently  a  man  of  substance,  the 
had  been  notoriously  bad,  and  while,  so  far  as  I  can  see, 
pay  the  900i.  if  there  was  an  absolute  necessity,  he 
id  not  to  pay  the  whole  on  1st  March  if  the  plaintiff* 
jreeable.  Accordingly,  on  27fch  February  he  came  from 
ice  where  he  had  been  with  his  sheep  and  saw  the 
F.  So  far  as  the  facts  are  concerned  the  great  trouble  in 
5  arises  as  to  what  took  place  on  Friday,  27th  February, 
le  plaintiff  and  defendant  met  at  plaintiff's  residence,  and 
:ollowing  morning,  defendant  having  stopped  at  plaintiffs 
)T  the  intervening  night. 

)r  much  doubt  and  much  consideration  I  have  arrived  at 
iclusion  that  the  defendant's  version  is  the  correct  one. 
leet  on  the  27th.  He  says  in  substance  that  it  was  then 
id  that  plaintiff  should  take  6002.  cash,  and  the  balance, 
X  months  later.  There  was  some  question,  the  defendant 
;  to  pay  only  500/.,  but  the  plaintiff'  intimated  that  he 
)L  to  pay  to  the  auctioneers,  and  that  he  therefore  wanted 
nd  the  300/.  could  stand  over  for  six  months.  That  W8us 
mgement  made  on  Friday  night.  There  was  some  further 
ration  as  to  when  the  600/.  should  be  paid.  The  next 
s  28th  February,  and  the  day  following,  1st  March,  was 
ay.     Strictly,  the  money  was  therefore  payable  on  28th 
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HODGES,  J.    February.      I  do  not  know  whether  the  parties  km 
1903  whether  they  thought  it  was  payable  on  the  Monday 

ever  they  thought,  they  discussed  the  time  as  to  when  i 
should  be  paid.  The  plaintiff  alleges  that  it  was  to  be 
later  than  Tuesday ;  and  that  it  was  agreed  that  defen 
either  to  bring  it  then  or  to  send  it  by  post.  The  c 
says  Thursday  was  the  day  for  which  he  promised  fo: 
I  am  disposed  to  adopt  the  defendant's  story  that  the 
to  be  paid  by  him  to  the  plaintiff  on  Thursday,  the  41 
(His  Honor,  after  reviewing  the  evidence,  arrived  at  the 
conclusions  on  the  facts.)  On  the  Thursday  the  d 
as  I  find,  arrived  at  plaintiff's  residence  with  a  cheque 
and  ten  5i.  notes,  ready,  willing,  and  desirous  to  pay  a 
up.  The  plaintiff  then  absolutely  refused.  On  the 
according  to  the  plaintiff's  story,  he  went  to  Wangar 
went  to  the  station  on  that  day  and  on  the  Wednesday 
there  were  any  letters  for  him.  He  then  went  to  the 
Doig  &  Vallender  and  proposed  a  sale  of  the  prem 
before  12  o'clock,  as  I  understand  it,  the  formal  co 
executed  by  the  purchaser  and  the  auctioneer  at  a  pi 
in  excess  of  what  defendant  was  willing  to  give. 

That  contract  itself  bears  the  impress  of  a  certain  a 
hurry,   and   it   is   altogether   a   somewhat   curious  trf 
this  very  rapid   finding  a   purchaser  and  executing 
tract,  and   its    vague   and  indefinite   terms.     The  onl^ 
element  in  it  is  that  the  provision  that  time  should 
essence  of  the  contract,  which  was  supposed  to  be  so  i 
the  vendor  s  benefit,  is  struck  out ;  otherwise  the  cont 
regards    the    provision    for    payment     much     more 
benefit.     The  facts  being  so,  plaintiff  now  asks  that  c 
should  deliver  up  to  him  possession  of  the  land  and 
etc.     (His    Honor    read    the    particulars    of    claim.) 
question  of  law  has  been  so  elaborately  argued,  I  propc 
a  few  words  upon  it. 

It  is  contended  that  inasmuch  as  time  is  of  the  ( 
the  contract,  that  therefore  every  provision  in  it  which 
time  for  doing  anything  must  be  punctually  performed 
matter  how  trivial  the  conditions,  no  matter  how  imm 
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srest  of  either  party,  the  mere  fact  that  a  time  is  fixed 
jly  destroys  the  contract  in  the  event  of  non-performance 
condition  within  that  time,  and  puts  the  other  party  to 
itract  in  the  position  of  being  able  to  repudiate  all 
ons  under  it,  and  in  effect  to  forfeit  all  that  the  other 
as  paid  under  it.  The  contention  is  in  fact  this,  that  in 
ntract,  if  defendant  had  paid  this  9002.  and  his  first 
ent  of  bOOl.f  and  so  on  until  there  remained  only  the 
>osit  of  5002.  owing,  and  the  defendant  came  five  minutes 
he  time  that  that  last  deposit  was  payable  to  pay  it, 
ling  he  has  paid  is  forfeited.  Of  course  the  parties  may 
ract,  but  unless  they  show  by  clear  language  that  they 
ntend,  the  Court  will  not  be  in  a  hurry  to  assume  that  they 
contract."  Here  the  only  provision  to  give  the  contract 
eaning  is  the  provision — "  Time  shall  be  of  the  essence 
contract."  A  case  was  cited  to  me  in  the  earlier  part  of 
jument — Lucas  v.  Godwin  (o).  That  was  a  case  in 
the  plaintiff  contracted  to  build  cottages  and  complete 
y  10th  October.  They  were  not  finished  until  the  15th. 
sfendant  was  anxious  to  escape  payment.  It  is  to  be 
bered  that  at  law  (and  this  is  a  case  at  law)  time  was 
of  the  essence  of  the  contract.  At  p.  744,  in  delivering 
jnt,  the  Lord  Chief  Justice  says : — "  If  it  be  said  that 
mpletion  by  10th  October  is  a  condition  precedent,  at 
he  objection  should  have  been  taken  at  the  time.  In 
ng  the  work  done,  the  defendant  admits  that  it  is  of  some 
to  him,  and  that  the  plaintiff  is  entitled  to  some 
oration.  It  is  not  a  condition,  but  a  stipulation,  for  non- 
mce  of  which  the  defendant  may  be  entitled  to  recover 
Bs ;  but  even  if  it  be  a  condition,  it  does  not  go  to  the 
I  of  the  contract,  and  is  no  answer  to  the  plaintiffs  claim 
irk  actually  done.'*  In  the  contract  before  me  it  appears 
that  the  stipulation  as  to  time  is  a  stipulation,  not  a  con- 
and  that  even  if  it  be  a  condition  it  does  not  go  to  the 
5  of  the  contract.  I  shall  pass  by  the  intermediate  cases 
me  to  Mersey  Steel  and  Iron  Co.  v.  Naylor  (p).  I  read 
rom  the  judgment  of  Lord  Selborne,  commencing  at 
3  Bin«.  N.C.  737.  (p)    9  App.  Ca».  434. 

V.L.R.  K  K 
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p.  438  : — "  Upon  the  other  point  I  do  not  think  it  dei 
lay  down  larger  rules  than  the  case  may  require  or  thi 
authorities  may  have  laid  down  for  my  guidance,  or  U 
possible  cases  differing  from  th^  one  with  which  w( 
deal.  I  am  content  to  take  the  rule  as  stated 
Coleridge  in  Freeth  v.  Burr  (g),  which  is  in  substance,  ai 
stand  it,  that  you  must  look  at  the  actual  circumstanc 
case  in  order  to  see  whether  the  one  party  to  the  c 
relieved  from  its  future  performance  by  the  condui 
other — I  may  observe  here  that  of  course  I  am  dealing 
case  apart  from  the  condition  of  Table  A  of  the  Trans/ei 
Act  1890 — you  must  examine  what  that  conduct  is,  so 
whether  it  amounts  to  a  renunciation,  to  an  absolute  r 
perform  the  contract  such  as  would  amount  to  a  rescisi 
had  the  power  to  rescind,  and  whether  the  other  pi 
accept  it  as  a  reason  for  not  performing  his  part ;  and 
that  nothing  more  is  necessary  in  the  present  case 
look  at  the  conduct  of  the  parties  and  see  whether 
of  that  kind  has  taken  place  here."  I  may  reiter 
words,  especially  the  last  part  of  them — "  I  think  that 
more  is  necessary  in  the  present  case  than  to  look  at 
duct  of  the  parties  and  see  whether  anything  of  that 
taken  place  here."  I  do  not  think  it  can  be  pretende< 
moment  that  the  conduct  of  the  defendant  was  su 
indicate  that  he  renounced  the  contract ;  that  he  a 
refused  to  perform  the  contract ;  that  his  conduct  woulc 
to  rescission  if  he  had  power  to  do  it.  The  Lord  Chanc 
on  : — "  Before  doing  so,  however,  I  must  say  one  or  i^ 
in  order  to  show  why  I  cannot  adopt  Mr.  Cohen's  arg 
far  as  it  represented  the  payment  by  the  respondents 
iron  delivered  as  in  this  case  a  condition  preced 
coming  within  the  rules  of  law  applicable  to  conditioi 
dent.  If  it  were  so,  of  course  there  would  be  an  end  of 
but  to  me  it  is  plain  beyond  the  possibility  of  controv< 
upon  the  proper  construction  of  this  contract  it  is 
cannot  be  a  condition  precedent.'*  Then  "  it  is  perfec 
that  no  particular  payment  can  be  a  condition  precede] 
iu)    [1«74]  L.R.  9  C.P.  208. 
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ontract,  because  the  delivery  under  the  contract  was  most    HQDGES,  J. 
y  to  precede  payment ;  and  that  being  so,  I  do  not  see  ioo3 

ithout  express  words,  it  can  possibly  be  made  a  condition 
nt  to  the  subsequent  fulfilment  of  the  unfulfilled  part  of 
bract  by  delivery  of  the  undelivered  steel  steamer."  Then 
3  Lord  Blackburn  says  : — "  The  rule  of  law,  as  I  always 
ood  it,  is  that  where  there  is  a  contract  in  which  there 
parties,  each  side  having  to  do  something  (it  is  so  laid 
1  the  notes  to  Pordage  v.  Cole)  (r) — if  you  see  that  the 
to  perform  one  part  of  it  goes  to  the  root  of  the  contract, 
the  foundation  of  the  whole,  it  is  a  good  defence  to  say 
lot  going  to  perform  my  part  of  it  when  that  which  is 
b  of  the  whole,  and  the  substantial  consideration  for  my 
iance,  Ls  defeated  by  your  misconduct/  But  Mr.  Cohen 
led  that  whenever  there  was  a  breach  of  the  contract  at 
link  he  hardly  continued  to  contend  that  after  a  little 
— I  cannot  say  that  counsel  were  so  modest  here — "  but  he 
lenever  there  was  a  breach  of  a  material  part  of  the  con- 
t  necessarily  went  to  the  root  of  the  matter."  That  was 
ument  in  this  case,  that  so  long  as  there  was  a  time  fixed 
doing  of  an  act,  it  went  to  the  root  of  the  matter.  Then 
lack  burn  says — **  I  cannot  agree  with  that  at  all."  I  think 
bservations  are  very  pertinent  to  what  has  taken  place  here, 
re  might  be  a  doubt  whether  they  apply  to  a  case  between 
and  purchaser,  and  in  that  view  the  case  of  Cormvall  v. 
I  (s)  is  conclusive.  That  was  a  case  between  vendor 
irchaser,  in  which  there  had  been  repudiation  by  the 
3er,  or  rather  the  question  was  whether  the  purchaser 
pudiated.  Still  remembering  that  I  am  dealing  with  it 
Tom  this  paragraph  of  the  schedule,  I  look  first  at  the 
;e  of  the  Master  of  the  Rolls.  He  says: — "Cozens 
J.,  has  arrived  at  the  conclusion  of  fact  that  in  October 
»he  plaintiff  had  shown  by  his  conduct  that  he  had 
ited  the  cootract,  and  that  the  defendant  was  justified  in 
g  this  as  an  abandonment  by  the  plaintiff  of  his  rights 
the  contract,  and  in  acting  thenceforward  as  the  true 
of  the  property  both  at  law  and  in  equity.  If  I  could 
I  Wm».  Saundert  54^.  («)    [1900]  2  Ch.  298. 
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concur  in  that  conclusion  of  fact,  I  should  think  tl 
judgment  of  the  learned  Judge  was  right,  but,  with  the  ^ 
respect  to  him,  I  cannot  arrive  at  that  conclusion/'  ' 
exactly  my  position  here.  If  I  could  arrive  at  that  cor 
of  fact  in  this  case,  I  should  do  what  the  Lord  Chief 
says  he  would  have  done  in  that  case.  Being  unable  to 
at  the  conclusion  that  the  defendant  had  shown  by  his  ( 
that  he  repudiated  the  contract,  I  am  unable  to  do  oth( 
arrive  at  the  conclusion  arrived  at  by  the  Court  of  Ap 
that  case.  In  the  judgment  of  Lord  Justice  Collins,  the 
Master  of  the  Rolls,  he  uses  language  which  refers  to  th 
which  I  have  cited.  He  says : — '*  Whatever  doubt  as 
may  have  arisen  from  a  comparison  of  such  cases  as  Wi 
Reynolds  (t)  Hoare  v.  Rennie  (u),  Honck  v.  Muller  ( 
Simpson  v.  Crippin  (w),  has  been  set  at  rest  by  Merst 
and  Iron  Co.  v.  Naylor,  Benzon  &  Co,  (x).  The  questi 
fully  considered  by  the  House  of  Lords  in  the  latter  ca 
the  law  is  now  clear  that  the  breach  of  one  stipulation  d 
necessarily  carry  with  it  even  an  implication  of  an  inter 
repudiate  the  whole  contract.  It  may  do  so  if  the  circum 
lead  to  such  an  inference;  but  the  further  the  partie 
proceeded  in  the  performance  of  the  contract  the  less  li 
it  that  by  the  breach  of  one  stipulation  by  one  pa 
should  intend  to  declare  his  incapacity  to  perfor 
contract  or  his  intention  not  to  carry  it  out."  His  Li 
in  that  case  is  applying  the  principles  laid  down 
House  of  Lords  in  the  Mersey  Steel  and  Iron  Co.'s  ( 
the  ordinary  case  of  vendor  and  purchaser,  and  I  thinl 
justified  in  this  case  in  applying  these  principles  too, 
determining  that  a  breach  of  one  of  the  terms  of  the  c( 
although  there  is  a  time  fixed  for  its  performance,  does 
itself  justify  the  other  party  in  treating  the  contract  as  at 
Now  I  proceed  to  deal  with  another  argument  used 
plaintiffs  counsel,  which  is  based  on  the  6th  clause  of  T 
This    contract    is    on    a    printed     form,    which    contei 


(0  [1831]  2  B.  &  Ad.  882. 
(m)  [18591  6  H.  &  N.  19. 
(V)  [1881]  7  Q.B.D.  92, 


(to)    [1872]  L.R.  8  Q.B.  U. 
(x)    9  App.  Cas.  434. 
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iorj  notes  being  given — that  practically  all  the  payments 
ire  not  cash  payments  are  to  be  secured  by  the  giving  of 
jory  notes  by  the  purchaser.  The  6th  clause  of  Table  A. 
!S : — "  If  the  purchaser  shall  fail  to  comply  with  the  above 
)ns  or  shall  not  pay  the  whole  of  the  deposit  or  shall  not 
le  acceptances  or  notes  provided  for  by  the  contract,  or 
)t  duly  pay  the  same  or  any  of  them,  his  deposit  money, 
luch  thereof  as  shall  be  paid,  shall  be  actually  forfeited  to 
idor,  who  shall  be  at  liberty  without  notice  to  rescind  the 
t  and'  to  resell  the  property."  Now,  that,  so  far  as  it 
bo  promissory  notes,  has  no  application  whatever  to  this 
t,  because  there  are  no  promissory  notes  existing.  If  the 
r  relies  on   the  clause,   "  if  the  purchaser  shall   fail   to 

with  the  above  conditions,"  the  answer  is  that  it  does 
)ly,  because  payment  is  no  part  of  the  **  above  conditions  " 
contract.  It  is  part  of  the  terms  of  the  contract,  but  is 
ssified  among  the  conditions  of  the  contract.  It  would 
een  among  the  conditions  if  payment  had  been  provided 
promissory  notes,  but  as  it  is  not  clause  6  does  not  apply 

contract  at  all.  I  am  therefore  of  opinion  that  the 
F  has  failed  to  make  out  his  title  to  any  relief  whatever, 
failed  to  make  out  his  title  to  damages,  because,  in  my 
,  the  facts  are  against  him.  He  has  failed  to  make  out 
im  to  any  other  relief,  because  both  facts  and  law  are 
him.     There  will  be  judgment  for  defendant,  with  costs. 

Judgment  for  defendant 


HODGES,  J. 
1903 
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citors   for   the    plaintiff:    Oavan    Dnfy   &  King   (for 

)• 

citors  for  the  defendant :  Croft  Jk  Rhoden  (for  Hassett). 
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HOLROYD,  J.  HERMAN   and  Another  v.  THE  MOUNT  LYELL  H 
I^  AND  RAILWAY  COMPANY  LIMITED  and  Anc 

October  15,  16. 

Assignment  of  debt — Equitable  assignment — Letters — Promise  by  debtor  < 

to  pay  to  assignee  ajuture  debt — Request  by  assignor  to  assignee  to  i 
promise  against  his  debt  to  assignee. — Book  Debts  Act  1896  (No.  1424) 
Applicability  to  foreign  debts. 


V. 


i^tij0i^n  V 


The  H.  Con)pany,  which  was  domiciled  and  traded  in  Tasmanin,  and 
pressed  by  the  E.  Bank  in  Victoria  for  payment  of  its  overdraft,  sold 
the  M.  Company,  which  was  incorporated  in  Victoria,  but  carried  on  h 
Tasmania,  and  on  22nd  October  1902  the  M.  Company,  at  its  request, 
to  the  E.  Bank  a  letter  to  the  following  effect : — **  We  have  received  fr 
Company  goods  to  the  value  of  1013/.,  which  sum  we  agree  to  place 
Bank  in  Melbourne  to  their  credit  on  or  before  1st  April  1903  in 
thereof."  On  23rd  October  1902  this  letter  was  forwarded  by  the  H.  d 
the  E.  Bank,  together  with  a  letter  of  its  own,  asking  the  E.  Bank  t 
accept  the  letter  of  the  M.  Company  against  our  account."  Before  \ 
had  been  paid  by  the  M.  Company  into  the  Bank  the  H.  Company  e 
deed  of  assignment  in  favour  of  creditors. 

Held,  that  the  two  letters  constituted  a  good  equitable  assignment  o 
due  by  the  M.  Company  to  the  H.  Company,  and  that  the  E.  Bank  wi 
to  the  money  in  preference  to  the  trustee  under  the  deed  of  assignment 

Held  0^60,  that  the  assignment  did  not  require  registration  undei 
Debts  Act  1896,  the  Act  not  applying  to  debts  owing  by  a  foreign  d 
foreign  creditor. 

Hearing  before   trial  of  questions  of  law   raised 
pleadings  under  Order  XXV.,  r.  2. 

This   was   an   action   by  Marks   Herman  and  the 
Scottish.,  and  Australian  Bank  Limited  against  the  Mou 
Mining   and   Railway   Company   Limited    and    Horace 
Wootton. 

The  statement  of  claim  was  as  follows : — 

(1.)  Thomas  Whyte  and  Isaac  Herman  (hereinafte 
"  the  debtors ")  carried  on  business  at  Strahan,  Tasm 
hardware  merchants,  under  the  name  of  "The  H 
Company." 

(2.)  The  debtors  had  an  overdrawn  account  w 
plaintiff  bank,  which  the  plaintiff,  Marks  Hermi 
guaranteed  to  the  amount  of  1000/. 

(3.)  The  plaintiff  bank  having  pressed  for  paymen 
amount  overdrawn,  the  debtors  sold  goods  to  the  di 
company  in  Tasmania  for  the  price  of  1013/.  in  order  to 


Digitized  by  VjOOQIC 


I  SUPREME   COURT:   VICTORIA. 

Y  bank,  and  the  defendant  company,  at  the  request  of  the 
;,  and  with  the  view  of  inducing  the  plaintiff  bank  to 

from  pressing  the  debtors  for  payment,  agreed  with  the 
f  bank,  on.  or  about  the  22nd  October  1902,  to  place  the 
',  of  the  said  price  to  the  credit  of  the  debtors  at  the 
f  bank  on  or  before  the  1st  April  1903. 

The  defendant  company,  at  the  request  of  the  debtors, 

0  the  plaintiff  bank  from  Tasmania  on  the  22nd  October 

1  letter  which  (so  far  as  material)  is  as  follows : — "  We 
jceived  from  the  Mining  Hardware  Company,  Strahan, 
us  per  invoices  amounting  to  1013J^.,  and  agree  to  place 
m  in  the  English,  Scottish,  and  Australian  Bank  Limited, 
me,  to  their  credit,  on  or  before  the  1st  April  1903,  in 
it  of  same/' 

On  the  23rd  October  1902  the  debtors  forwarded  the 
ter  to  the  plaintiff  bank  from  Tasmania  with  a  letter  of 
Dtors,  stating : — "  Herewith  enclosed  please  find  a  letter 
le  Mount  Lyell  Mining  and  Railway  Company  Limited, 
2nd  inst.,  which  please  accept  against  our  account." 
Relying  on  the  premises  (as  the  defendant  company 
the  plaintiff  bank  forbore  from  suing  the  debtors  for 
It. 

On  the  25th  November  1902  the  debtors  executed  a 
ssigning  all  their  real  and  personal  property  to  the 
int  Wootton  on  certain  trusts. 

On  the  5th  December  1902  the  plaintiff  bank  gave  to  the 
tnt  company  a  formal  written  notice  of  the  said  letter  of 
d  October  1902. 

In  February  1903  the  plaintiff  Herman,  on  the  demand 
plaintiff  bank  under  the  guarantee,  paid  to  the  plaintiff 
he  lOOOi.  owing  by  him  under  the  guarantee,  and  the 
r  bank  handed  over  to  him  the  said  letters  of  the  22nd 
•d  October  1902. 

)  The  defendant  company  has  failed  and  refused  to  pay 
1  sum  of  10131.  to  the  plaintiffs  or  to  either  of  them. 
)  The  defendant  Wootton  claims  to  be  entitled  to  receive 
1  sum  from  the  defendant  company  by  virtue  of  the  said 
assignment. 


Ml 

HOLROYD,  J. 

■ 

1903 

■ 

Hkrman 

■ 

V. 

Thk 

^^^1 

Mount  Lyetj, 

^^^1 

Mining  and 

^^^1 

Railway 

^^H^ 

COMFANY 

^ ^ 

Limited. 

\ 

■ 
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HOLROYD,  J.         The  plaintiffs  claim : — A  declaration  that  the  said 
1903  effectually  assigned  to  the  plaintiff  bank,  or  that  the 


became  trustees  of  the  said  debt  for  the  plaintiff  bi 
order  for  payment  of  the  sum  of  1013^.  with  interest. 


Herman 

r. 
TUK 

Mount  Lyell  addition  or  in  the  alternative)  as  against  the  defendant 
Mining  AND       ,  i»      i  i      o  ..  .    ^«/v^i 

damages  for  breach  oi  its  agreement,  IzOOt. 


Railway 
Company 
Limited. 


■I 

r 


The  defendant  Wootton,  in  his  defence,  admitted 
paragraphs,  1,  10,  and  11  of  the  statement  of  claim,  bu 
admit  paragraphs  2,  6,  8,  and  9.  In  paragraph  6  of  th 
he  admitted  paragraph  7  of  the  statement  of  claim  am 
said  that  upon  the  2nd  December  1902  he  gave  to  the  d 
company  a  formal  written  notice  of  the  said  trust  dee( 
graphs  10-12  of  his  defence  were  as  follows: — 

(10.)  He  will  contend  that  neither  of  the  alleged  d( 
set  out  in  paragraphs  4  and  5  respectively  was  an  assig 
the  said  sum  of  1013^.  to  the  plaintiffs  or  either  of  them 

(11.)  He   will  contend  that,  if  such  documents  or 
them  amounts  to  an  assignment  of  such  sum,  such  assig 
void  and  of  no  effect  under  the  provisions  of  the  Bo 
Act  1896  (59  Vict.,  No.  1424). 

(12.)  He  will  contend  that,  by  reason  of  the  facts 
paragraph  7  of  the  statement  of  claim  and  paragraph 
defence,  he  is  entitled  to  the  said  sum  of  10132. 

The  plaintiffs*  reply  to  this  defence  was — 

(1.)  They  join  issue  and  submit  the  questions  of  la 
thereby  to  the  judgment  of  this  honourable  Court. 

(2.)  As  to  paragraph  11   thereof,  they  will  object 
provisions  of  the  Victorian  Act  of  Parliament  therein  i 
are   not   applicable  to,  and    do   not  affect  the  validit 
assignment  of  a  debt  under  the  circumstances  set  oi 
statement  of  claim. 

The  defendant  company  did  not  plead,  but  tool 
interpleader  summons ;  and  on  22nd  June  1903  Hodges, 
an  order  thereon  by  consent  that  upon  the  defendant 
paying  the  sum  of  1013i.  into  Court  to  abide  the  ever 
action  as  between  the  plaintiffs  and  the  defendant  Woo 
action,  so  far  as  it  made  any  claim  against  the  defend 
pany,  should  be  stayed  until  further  order,  and  that  tl 
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I  against  Wootton,  without  prejudice   to  the   plaintifTs  HOLROYD,  J. 

[)  proceed  thereafter  for  damages  against  the  defendant  1903 

ly.     On  the   7th    September   1903,    by   consent    of    the        Herman 

fFs  and  the  defendant  Wootton,  an  order  was  made  by  J'- 

d,  J.,  for  the  hearing  before  the  trial  of  the  points  of  law    Mount  Lyell 
I  1,/v        i-.^o.i       io  Mining  and 

by  paragraphs  10  and  11  oi  the  deience.  Railway 

Company 
Limited. 
\8en  (with   him  Mitchell)  for  the   defendant  Wootton —  L       .^^ 

e  letters  of  22nd  and  23rd  October  1902  do  not  constitute 

litable   assignment.     It   is   true  that  there   need    be   no 

lar  form  of  words  for  such  an  assignment,  but  the  debt 

e  made  over  either  absolutely  or  on  some  condition  that 

len  fulfilled.     If  the  letter  of   22nd    October   had   been 

to  constitute  an  assignment,  it  would  have  been  couched 

jrent  language.     The  words  "  I  agree "  to  do  something, 

ver  used  in  a  transfer  of  property.     The  letter  is  con- 

1  merely,  being  an  undertaking  to  pay  a  sum  of  money  at 

e  date  to  the  credit  of  the  Hardware  Company.     This 

was  to  be  put  possibly  into  the  absolute  control  of  the 

are  Company.     It  depended  entirely  upon,  the  condition  i|     ii\i^^. 

x*counts,  and  on  its  arrangements  with  its  bankers,  as  to 

pas  to  become  of  the  money  if  the  Mount  Lyell  Company 

at  it,  at  most,  had  contracted  to  do.     A  mere  mandate 

)t  amount  to  an  equitable  assignment,  because  it  may  be 

1   at  any   time    before    it   is  executed.     Cf,   Rodick  v. 

I   (a);    Ex  parte  South   (6);  and    White   and   Tudor' 8 

g  Cases  (6th  ed.),  vol.  ii.,  p.  836. 

The  next  question   is  whether   this   was   a   book  debt 

sea  2  of  the  Book  Debts  Act  1896  ;  if  so,  it  should  have 

jgistered  under  that  Act.     The  Mount  Lyell  Company  is 

rated  in  Victoria,  and  carries  on  all  its  administrative 

s  at  its  head  office  there,  but  it  must  be  admitted  that  all 

re  business  is  carried  on  in  Tasmania.    The  Mining  Hard- 

ompany  carried  on  part  of  its  business  in  Victoria,  as  its 

y  operations  show,  still  I  cannot  say  that  this  was  a 

m  debt.    The  Mount  Lyell  Company  could  only  have  been 

1851]  1  De  G.  M.   &  G.   763 ;      (&)    [1818]  3  Swans.  392. 
12  Beav.  325. 
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HOLROYD,  J.  Qxxed  for  the   price  of  the  goods  in  Tasmania,  wh 

1903  perhaps,  the  creditor  sought  out  the  debtor,  would  I 

Hkrmax  of  the  debt.     The  assignment  of  the  debt  may,  howe^ 

The  ^  have  taken  place  in  Victoria.     Although  the  Act 

Mount  Ltbll  wide  lansfuafi^e,  it  is  doubtful  if  it  could  apply  to  del 

Mining  and  ,^.         .  *  -r      ,      .      ,  .  ,    ^ 

Railway  Victoria.     However,  I  submit  the  point  to  the  Court  s 

Company  .. 

Limited.  ^^^^n. 

Higgima,  K,G,  (with  him  Schutt)  for  the  plaintiffs 
was  clearly  a  good  equitable  assignment,  which  m 
made  verbally.  The  only  question  is,  **  What  was  the  i 
Some  meaning  must  be  given  to  the  letter  of  the  22 
1902,  and  none  can  be  given  unless  it  be  taken,  in  c 
with  the  letter  of  the  22nd,  to  mean — "  The  Mount  '. 
pany  owes  us  money  which  you  (the  bank)  are  to  gel 
April.  If  there  be  any  surplus,  it  is  to  be  placed  to 
of  our  account ;  if  not,  the  whole  of  it  goes  in  pa 
tanto  of  our  overdraft."  That  was  a  clear  indicatio 
bank  was  to  get  the  benefit  of  this  debt  as  security  fc 
I  of  the  Hardware  Company's  overdraft.     The  money 

priated  for  that  purpose,  and  in  consideration  thereoi 
I  forbore  to  sue.     Cf.  Brandt  v.  Dunlop  Rubber  Co 

1  Alexander   v.    Steinhardt,     Walker    &    Go.   (d);     I 

,  Dunn  (e) ;  Bum  v.  Cai-valho  (J) ;  Rodick  v.  Oande 

Ournell  v.  Gardner  (h), 

(2.)  It  is  reasonably  clear  that  this  is  a  Tasmi 
which  has  been  assigned.  The  validity  of  the  assigr 
chattel  depends  on  the  law  of  the  country  where  the 
situate :  The  Carron  Iron  Company  v.  MacLaren  (i) ; 
The  Mother  o*  Gold  Consolidated  Mines  Limited  (k). 
tract  was  made  in  Tasmania,  and  the  goods  were  deliv 
and  the  fact  that  the  purchaser  is  a  company  incoi 
Victoria  does  not  make  the  debt  any  the  less  a  Tasmi 
[HoLROYD,  J.     Does  the  fact  that  in  the  subseqi 

(c)  [1903]  Times  L.R.  409.  {g)  1  De  G.  M.  k  G.  T 

(d)  [1903]  2  K.B.  208.  778. 

(e)  [1885]  29  Oh.  D.  128.  {h)  [1863]  9  Jur.  N.S. 
(/)  [1839]  4  Myl.  &  Or.  690.  (i)  [1855]  6  H.L.C.  4 

{k)     [1903]  29  V.L.R. 
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99]  P.  1  ;  [1899]  A.C.  431. 

02]  1  K.B.  342. 

91]  A.C.  476. 

04]27V.L.R.  304. 


Cur.  adv,  vult. 

(q)  [1900]  1  Ch.  602. 

(r)  [1872]  L.R.  13  Eq.  597. 

(«)  [1869]L.R.  4C.P.  660. 

(0  [1852]  16  Jur.  510. 
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e  they  agree  that  there  should  be  payment  in  Melbourne  HOLROYD,  J. 

y  difference  ?]  1903 

have  to  look  at  the  transaction  when  the  goods  were        He^an 

;  no  subsequent  arrangement  can  affect  the  question.  ,p^^ 

saction  whereby  the  debtor  and  creditor  agreed  that  the    Mount  Lyell 

111  1  ..        i.    1       1  1  .  1  .1  Mining  and 

uld  have  the  security  of  the  debt  was  also  carried  out 

nia.     In  determining  the  validity  of  an  assignment  of  a 

Court  is  not  concerned  with  the  locv^  of  the  assignment, 

determine  such  validity  by  the  law  of  the  locv^  of  the 

egistration   of    the   assignment   was    not   required    by 

m  law,  and   as   the  Victorian  law  does  not  apply,  no 

on  at  all  was  necessary.    He  also  referred  to  Haggin  v. 

''  d'Esconipte  de  Paris  (l) ;  La  Bourgoyne  (m) ;  Dunlop 

tic  Tyre  Company  Limited  v.  Actien'Oeaellschaft,  etc., 

/  (n) ;  Commissioner  of  Stamps  v.  Hope  (o)  ;  In  re  the 

Ta^  Ads  (p) ;  In  re  Maudslay,  Sons  and  Field  (q) ; 

e  V.  Jecks  (r). 

n  in  reply — (1.)  While  no  form  of  words  is  necessary  to 
e  an  equitable  assignment,  a  transference  or  appropria- 
particular  fund  is  clearly  necessary.  The  meaning  of 
:  of  23rd  October  is—"  Will  you  (the  Bank)  accept  that 
)f  the  Mount  Lyell  Company  to  pay  this  sum  into  our 
your  Bank ;"  and  the  Bank,  putting  it  most  favourably 
)laintiffs,  reply — "  Yes,  we  will  accept  that  promise  of 
it  Lyell  Company  to  pay  into  your  account  against  your 
That  is  a  mere  dealing  with  contractual  rights.  In 
sases  cited  the  word  "assign,"  or  some  such  word  as 
"  direct,"  or  "  pay,"  is  used,  but  nowhere  are  such  words 
pt  this  letter  against  our  account"  used.  Cf,  on  this 
jici  V.  Megaw  (s)  and  Jones  v.  Starkey  {t)  ;  and  on  the 
tion.  Dicey  on  Conflict  of  Laws,  pp.  318,  533. 
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HOLROYD,  J.         HoLROYD,  J.     By  my  order    on  the    7fch  Septem 
1903  certain  points  of  law  reserved  by  the  10th  and  llth  p 


Herman 

V. 

The 


Railway 
Company 
Limited. 


'  ft 


of  the  defendant  Wootton's  defence  were  argued  before 
In  the  10th  paragraph  of  his  defence  defendant 
MooNT  Lyell  contends  that  (His  Honor  read  the  paragraph).  Tw 
Thomas  Whyte  and  Isaac  Herman,  who  carried  on  b 
Strahan  in  Tasmania  under  the  name  of  the  Mining 
Company,  became  indebted  to  the  plaintiff  bank,  and 
was  pressing  them  for  payment.  In  order  to  stav 
bank's  demand  they  sold  certain  goods  to  the  Mount  Ly 
and  Railway  Company  Limited,  a  company  also  ca 
business  in  Tasmania,  for  the  sum  of  1013^.,  and  an  an 
was  made  that  the  price  should  be  paid  on  or  befoi 
April  1908,  and  that  it  should  be  paid  to  the  crec 
Mining  Hardware  Company  at  the  English,  Scottish, 
tralian  Bank  in  Melbourne  on  or  before  that  date, 
and  5th  paragraphs  of  the  statement  of  claim  ai 
effect  (His  Honor  read  the  paragraphs).  Now  the 
paragraph  of  the  letter  of  the  22nd  October  was  a 
tion  given  by  the  Mount  Lyell  Company  to  the 
the  request  of  the  creditor,  the  Mining  Hardware 
that  they  owed  the  Mining  Hardware  Company  a  sum 
for  goods ;  and  as  I  read  that  letter,  that  they  had  ag 
the  Mining  Hardware  Company  to  place  that  sum  in  tl 
Melbourne  to  the  credit  of  the  Mining  Hardware  Coi 
or  before  the  date  on  which  that  amount  was  to  be 
object  clearly  being  that  the  bank  should  be  induced 
hand,  and  to  cease  pressing  the  Mining  Hardware  C€ 
pay  it  upon  being  satisfied  that  the  Mount  Lyell 
would  place  to  the  credit  of  the  Mining  Hardware 
the  sum  indicated  on  or  before  the  date  mention 
the  next  letter,  which  enclosed  the  previous  one, 
bank  in  terms  to  accept  the  previous  letter  ag 
account  of  the  Mining  Hardware  Company.  Whai 
the  meaning  of  that  ?  It  appears  to  me  it  can 
this — "  The  Mount  Lyell  Company  is  indebted  to 
have  arranged  for  the  money  to  be  paid  to  our 
or  before  that  day  with  a  view  of  giving  you  son 
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for  the  debt  we  owe  to  you."     It  is  simply  asking  them  HOLROYD,  J. 
t  that  letter  as  security  against  their  account,  and  this  1903 

jan   "  Accept  this  money,  which  enclosed  letter  shows        Herman 
be  paid  on  or  before  the  given  date,  as  security."     And  '' 

5  so,  it  appears  to  me  this  is  a  good  equitable  assigment   Mount  Lyklt. 
ebt  due  by  the  Mount  Lyell  Company   to  the  Mining       Railway 
e  Company,  which  was  not  due  till  a  future  date,  but       Smited 
e  bank  was  satisfied  would  be  placed  in  its  hands  on  or 
lat  date.      It  was  only  through   the   accident   of   the 
Eardware  Company  having  executed  a  deed  of  assign- 
,t  the  money  was  not  paid  into  its  credit.     If  a  debtor 
his  creditor  an  order  to  receive  any  money,  that  is  a 
gnment ;  and  this  is  much  the  same  thing,  although  the 
proceeding  is  in  this  case  somewhat  inverted.      The 
hardware  Company  went  to  its  debtor  first,  and  after 
is  own  creditor,  and  completed  the  assignment  by  the 
jtter. 

^  was  another  point,  and  that  is  contained  in  the  11th 
h  of  the  defendant  Wootton  s  defence,  which  states  (His 
3ad  the  paragraph).  It  appears  to  me  that  when  this 
\  assignment  was  made  the  debt  was  a  debt  of  the  Mount 
mpany,  which  carried  on  business  in  Tasmania,  and  was 
le  Mining  Hardware  Company,  which  also  carried  on 
in  Tasmania;  and  therefore  it  does  not  come  within 
the  Book  Debts  Act  1896  at  all,  and  such  section  was 
ided  to  apply  to  debts  owing  by  a  foreign  debtor  to  a 
reditor. 

Questions  answered  in  favour  of  ^plaintiffs. 


itors  for  the  plaintiffs  :  Braham  <fc  Pirani. 
itor  for  the  defendant  Wootton  \  A.  Q,  Roberts. 


H.  I.  c. 
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RITTER  V.  CHARLTON. 

Ju9tice9  Act  1890  {No,  1106),  «.  40,  71- Id.   1896  (iSTo.   1458),  ». 
audience — Conduct  of  prosecution — Power  of  Court  of  Petty  Se 

Sec.  77  of  the  Justices  Act  1890,  which  gives  a  right  of  audieni 
their  couDsel  or  attorneys,  in  Courts  of  Petty  SessionB,  does  not  pre< 
in  Petty  Sessions  from  allowing  any  person  whom  they  may  think  f 
a  prosecution  under  special  circumstances. 

McOratk  v.  Dobie  ([1890]  16  V.L.R.  646)  foUowed. 

O'Stdlivan  v.  McMdhm  ([1896]  22  V.L.R.  55)  overruled. 

Order  to  Review. 

William  Charlton  was  proceeded  against  upon  th< 
tion  of  John  Ernest  Ritter  in  the  Court  of  Petty  S 
Wodonga  for  larceny.  The  defendant's  solicitor  having 
to  the  Court  dealing  with  the  case,  Senior-Constabl 
announced  that  he  appeared  to  prosecute.  The  c 
solicitor  objected,  on  the  ground  that  Simpson  wj 
informant.  The  Court  overruled  the  objection,  and 
to  hear  the  case,  Simpson  conducting  the  case  for 
cution.  The  defendant  was  convicted.  This  order 
obtained  on  the  grounds — (1)  that  Simpson  could  n 
the  prosecution,  not  being  the  informant  or  the  i 
counsel  of  attorney;  (2)  that  the  provisions  of  sec. 
CHmes  Act  1890  were  not  complied  with  on  the  heai 
said  information,  inasmuch  as  after  the  examination 
witnesses  for  the  prosecution  had  been  completed, 
time,  one  of  the  said  justices  did  not  state  to  the  def 
substance  of  the  charge  against  him,  nor  did  he  then 
time  say  to  the  defendant  these  words  or  words  to  a 
— "  Do  you  consent  that  the  charge  against  you  shall  1 
us,  or  do  you  desire  that  it  shall  be  sent  for  trial  by  a 

On  the  return  of  the  order  nisi  Hodges  J.,  stat 
would  make  it  absolute  on  the  second  ground ;  that 
theless  was  necessary  to  deal  with  the  first  ground,  a 
affect  the  question  of  costs.  In  his  opinion  the  order 
be  absolute  on  the  first  ground,  the  point  being  c 
McOrath  v.  Dohie  (a)  and  other  cases.     As,  however,  t 

(o)    16  V.L.R.  646. 
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ien,  C.J.,  in  O'Sullivan  v.  McMahon  (6)  conflicted  with 
e,he  reserved  the  point  for  the  Full  Court. 

xitrick  to  show  cause — The  point  referred  is  covered  by 
k  V.  Dobie  (c).  That  is  a  decision  of  the  Full  Court. 
3  of  O'Sullivan  v.  McMahon  (6)  cannot  be  considered 
w.  In  any  case,  before  the  defendant  can  succeed  on 
of  an  irregularity  of  this  kind  he  must  show  that  there 

I  some  miscarriage  of  justice. 

ke  to  move  the  order  absolute — McGrath  v.  DobiiC  was 
se  in  Petty  Sessions  at  all.  There  justices  were  merely 
ing  whether  they  would  commit  an  accused  person  for 
another  court.  The  procedure  in  the  Court  of  Petty 
;  is  regulated  by  Act  of  Parliament  and  by  definite 
ereunder.  The  Court  has  certain  definite  powers  con- 
m  it,  and  these  powers  are  confined  by  definite  limita- 
Sec.  77  begins — "  The  following  rules  shall  be  observed, 
'hen  there  is  power  given  to  the  justices  to  make  rules, 
se  rules,  before  they  can  have  any  force,  are  to  be 
d  of  in  a  particular  way.  None  of  the  rules  90  made 
Y  power  to  hear  anyone  other  than  parties,  their  counsel 
orney.  Those  provisions  of  the  Act  and  the  rules 
te  the  whole  procedure  of  the  Court ;  for  instance,  it  is 

II  assumed  that  a  Court  of  Petty  Sessions  would  have 
bo  deal  with  people  making  a  disturbance  or  with 
sating  witnesses.  Special  provision  is  therefore  made  by 
ute  for  this  purpose. 

referred    also    to    Bertrand'a    Case   (d);     Madden   v. 
(e) ;  and  the  Justices  Act  1896  (No.  1458),  sec.  3. 


559 
F.C. 

1904 

RiTTEK 
V, 

Charlton. 


CKETT,  J.,  delivered  the  judgment  of  the  Court 
ETT,  Hodges,  and  Hood,  JJ.]  :— We  think  that  this 
[uust  be  considered  as  concluded  by  McGrath  v. 
c).  That  was  a  decision  of  the  Full  Court  in  a 
of    considerable     importance,    and    it    was    given    in 


I  V.L.R.  55. 
V.L.R.  646. 


((0    [1867]  L.R.  1  P.C.  520. 
(f)    [1899]  25  V.L.R.  325. 
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1890.  We  must  suppose  that  it  has  been  follow 
that  the  practice  of  the  Court  before  justices  has  r 
that  decision.  It  seems  to  us  impossible  to  distinguish 
from  the  present,  so  far  as  the  grounds  upon  which  the 
proceeded  are  concerned.  The  argument  for  the  defer 
proceeded  upon  sec.  77,  and  on  the  contention  that  ir 
right  of  audience  to  certain  persons  there  is  an 
exclusion  of  any  right  of  intervention  on  the  part  c 
else.  Precisely  that  argument  was  addressed  to  the 
McGrath  v.  Dohie,  though,  upon  another  section,  namel 
"  By  sec.  40,"  says  counsel  in  that  case,  "  the  justices  he 
to  order  that  no  person  shall  be  present  at  the  pr 
hearing  except  the  counsel  and  attorney  for  the  pi 
and  the  counsel  and  attorney  of  any  person  then  bein 
place  as  a  defendant  and  such  person.  The  express 
there  made  of  counsel  and  attorney  shows  that  they 
right  of  audience,  and  that  express  mention  excludes 
of  any  other  person  to  be  heard.**  Then  the  argui 
refers  to  sec.  77.  In  the  judgment  of  the  learned  Chi( 
Higinbotham,  at  p.  649,  he  says : — "  Reliance  has  be 
upon  sec.  40  of  the  Justices  Act  1890,  which  provide 
proceedings  for  indictable  offences  a  justice  may  in  cer 
if  he  think  fit,  exclude  certain  persons  from  a,ccess  to 
where  proceedings  are  being  taken.  Certain  exce] 
therein  made:  the  justice  cannot  exclude  the  coi 
attorney  for  the  prosecution  nor  the  counsel  and  at 
the  defendant.  That  is  a  very  reasonable  provision, 
only  by  reference  incidentallj'  to  the  counsel  and  atl 
the  prosecution  that  an  excuse  can  be  found  for  the 
which  has  been  raised  upon  this  section.  It  cannot  be 
with  any  show  of  reason  where  the  prosecutor  has  i 
or  attorney  that  the  justice  is  not  to  accept  the  aid  of 
fit  and  proper  person  in  discharging  his  duty  of  he 
evidence  and  dealing  with  the  charge.  This  is  the  on 
upon  which  this  application  rests,  and  we  think  tha 
ground  at  all,  and  inasmuch  as  this  is  an  established  ] 
the  justices  in  such  cases,  and  it  is  a  practice  free 
objection,  this  order  has  no  foundation  whatsoever."     i 
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ve  Rhould  be  drawing  a  distinction  not  justified  and 
away  the  obvious  intention,  meaning,  and  effect  of  this 
at  if  we  were  to  say  that  this  case  is  not  governed  by 
h  V.  Dobie.  There  has  been,  however,  a  decision  of 
,  C.J.,  since  that  case — namely,  the  case  of  O'Sullivan  v. 
on  in  1896. 

as  in  deference  to  that  decision,  which  would  support  the 
Qt  for  the  defendant  here,  that,  I  understand,  Hodges,  J., 
ueed  to  reserve  the  present  case  for  this  Court.  In  the 
that  decision  he  did  not  desire  himself  to  pass  it  by  and 
VcOrath  v.  Dobie. 

think  it  is  quite  clear  that  the  Chief  Justice,  in  0' Sullivan 
^ahon,  did  not  observe  the  full  effect  of  the  decision  in 
h  V.  Dobie,  because  he  puts  it  as  depending  on  a  section 
las  nothing  to  do  with  the  decision — at  least  the  head- 
srepresents  the  effect  of  the  judgment.  It  reads : — "  The 
have  power  under  sec.  40  of  Act  No.  1105  to  direct  an 
)r  of  police  or  any  other  fit  and  proper  person  to  conduct 
ceedings  before  them  whether  such  inspector  or  other 
has  sworn  the  information  or  not."  Sec.  40  has  no 
m  to  that  effect.  There  is  no  clear  ground  that  we  can 
upon  which  the  Chief  Justice  could  have  decided  that 
he  did  consistently  with  McGrath  v.  Dobie.  We  think 
d  to  recognize  its  full  effect.  We  are  merely  recognizing 
11  effect  in  deciding  as  we  have  and  saying  that  this 
of  objection  cannot  be  sustained. 

3  order  was  made  absolute  without  costs  on  the  second 
mentioned  above,  and  the  case  remitted  for  rehearing.] 


F.C. 

1904 

RiTTKR 

t;. 
Charlton. 

A* Beckett,  J, 


citor  for  the  informant :  J.  E,  Diocon  (for  Wilkinson). 
citors  for  the  defendant :  Ban'ow  <k  Pearcey  (for  Hood, 

J.  M. 


V.L.R. 


L   L 
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REX  V,  CHOMLEY,  ex  parte  HAND. 

Marriage  Act  1890  {No.  1166)  «.  52— Marriage  Ad  1900  {No.  168^ 
Pre-mateniity  order — Appeal  to  Oeneral  Sessions — Reasonable  tim 
— Delay — Dismissal  of  appeal. 

The  Court  of  General  Sessions  has  a  discretion  under  sec.  52  of  ih 
Ad  1890  to  dismiss  an  appeal  from  a  pre-maternity  order  made  under 
6  of  the  Marriage  Ad  1900,  if,  having  regard  to  the  circumstances  of 
be  not  lodged  within  a  reasonable  time. 

Held,  that  a  notice  of  appeal  lodged  2^  months  after  the  n 
pre-matemity  order,  and  too  late  for  the  hearing  to  take  place  withir 
of  gestation  limited  by  the  order,  was  not  lodged  within  a  reasonable 

Rule  nisi  for  mandarmbs. 

Elizabeth  Donohue  obtained  in  Petty  Sessions  at  Br 
on  the  22nd  July  1903,  a  pre-maternity  order  under  se 
6  of  the  Marriage  Act  1900  against  Thomas  Hand 
payment  of  lOl.  into  Court  for  the  expenses  of  her 
confinement,  and  the  order  fixed  the  10th  October  19 
date  on  or  before  which  the  child  must  be  bom  or  th 
lapse. 

On  the  5th  October  1903  the  defendant  gave  notice 
to  General  Sessions  for  the  sittings  taking  place  in  N 
Judge  Chomley,  Chairman  of  General  Sessions,  held 
time  which  had  elapsed  was  unreasonable,  and  dism 
appeal.  A  rule  nisi  was  obtained,  calling  upon  Judge 
and  the  complainant  to  show  cause  why  a  writ  of  rm 
should  not  issue  to  compel  him  to  hear  the  appeal. 

Potte  for  the  defendant  to  move  the  rule  absolute. 

Cole  for  the  complainant  to  show  cause — By  sec. 
Marriage  Act  1900  the  procedure  in  these  cases  is  t 
same  as  in  maintenance  cases  under  the  Mai^ria.ge  Act 
to  which  it  has  been  held  that  sec  52  gives,  by  impli 
right  of  appeal  to  General  Sessions,  to  which  the  ordic 
cedure  and  practice  of  that  Court  on  appeals  are  to  be 
See  Regina  v.  Justices  of  Central  Bailiwick,  Ex  parte  Mi 
The  learned  Judge  had  a  discretion  under  that  sectioi 
that  the  time  which  had  elapsed  was  unreasonable. 
(a)    [1881]7V.L.R.  (L)90. 


Digitized  by  VjOOQIC 


0 


SUPREME  COURT:   VICTORIA. 


563 


Rex 

r. 

Chomlev, 

Ex  parte 

Hand. 


Ms  in  reply — The  case  cited  overruled  Regina  v.  JSTinjf,  madden,  c.J. 
\Tte  King  (b),  in  which  it  bad  been  held  that  there  W6is  no  1904 

[>f  appeal  to  General  Sessions  against  an  order  for  mainten- 
No  right  of  appeal  in  fact  exists  ;  the  Court  merely 
ses  its  discretionery  power,  and  may  entertain  an  appeal 
jver  lodged.  Under  sec.  62  of  the  Marriage  Act  1890  the 
may  interfere  even  where  no  notice  of  appeal  is  given,  in 
that  justice  may  be  done.  There  is  no  practice  as  to  when 
)eal  is  to  be  lodged  in  general  sessions.  In  one  case  an 
[  was  permitted  after  eleven  months.  An  appeal  te  the 
practicable  sittings  would  in  most  cases  be  useless  to  the 
lant.  After  the  birth  of  the  child,  however,  medical 
ice  may  be  got  to  show  that  it  could  not  possibly  be  that 
alleged  father. 

unsel  also  referred  te  Paley  on  Summary  ConvictioThs 
1),  p.  372. 


LDDEN,  C.J.  This  is  a  rule  nisi  for  a  mandamus  to  the 
d  Chairman  of  General  Sessions  to  hear  an  appeal.    The 

was  one  lodged  against  an  order  made  by  justices  under 
xrriage  Act  1900  (No.  1684).  That  Act  prescribes  that, 
a,  woman  believes  that  she  will  be  confined  of  a  child  of 
;iven  man  who  is  not  her  husband,  she  may  apply  to 
s  to  have  provision  made  by  him  for  the  expenses  which 
tend  the  birth  of  that  child  ;  and  the  money  ordered  to  be 
y  the  justices  is  to  be  paid  into  the  hands  of  the  Clerk  of 
urt  until  the  child  is  born,  or  the  period  of  gestation  has 
,  as  ascertained  by  the  order.  If  no  child  is  born  within 
jriod,  then  the  money  is  returned  to  the  person  who  paid 
and  if  a  child  is  born,  then  it  is  paid  out  to  the  mother, 
erfectly  plain  what  the  purpose  of  the  Act  is — to  enable  a 
1  to  be  sure  in  advance  of  the  confinement  expenses 
ing  the  birth  of  the  coming  infant.  In  this  case,  an  order 
ftde  for  payment  of  101.  on  22nd  July  1903.  It  fixed  the 
October  1903  as  the  period  within  which  the  child  must 
1  or  the  money  lapse.     On  the  5th  October  1903  notice  of 

to  General  Sessions  was  given  by  the  defendant  before  the 
(6)    [1880]  6  V.L.R.  (L.)  256. 


/ 
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MADDEN,  C.J.  justices.     That  was  given  for  the  General  Sessions  Court  sitting 

1904  in  November   1903.     When   the    appeal  came  on    before  the 

£^  learned  chairman,  he  held   that  the   time  which   had  elapsed 

Chomlet       before  this    appeal   was   lodged   was   unre€isonable   under    the 

Mix  paru       circumstances,  and  he  therefore  dismissed  the  appeal.     It  is  now 

said  that  his  act  was  illegal  in  so  determining. 

The  position  is  peculiar  as  to  appe€ds  to  General  Sessions 
against  orders  of  this  kind,  and  indeed  as  to  all  appeals  under 
the  Marriage  Act  1890.  Sec.  52  of  that  Act  provides — "  When 
any  two  justices  have  made  any  such  order  as  aforesaid  they  shall 
transmit  the  same  under  their  hands  and  seals  within  twenty 
days  next  after  the  making  thereof  to  the  clerk  of  the  peace  of 
the  district  within  which  such  order  is  made ;  and  the  Court  of 
General  Sessions  of  the  peace  holden  for  such  district,  whether 
an  appeal  against  the  same  has  been  entered  or  not,  may  quash, 
confirm,  or  vary  such  order  either  in  whole  or  in  part  at  its 
discretion,  and  may  substitute  a  new  order  in  lieu  thereof."  The 
particular  Act  under  which  this  order  was  made  gives  the  same 
appeal  as  is  given  in  respect  of  orders  under  the  Marriage  Act 
1890.  The  appeal,  therefore,  lodged  by  the  defendant  is  one  such 
as  that  Act  contemplates.  That  section,  though  it  gives  an 
appeal,  as  has  been  held,  provides  no  machinery  as  to  the 
practice  in  lodging,  and  the  ceremonies  attending  its  lodging, 
and  what  shall  take  place  at  the  hearing.  The  Full  Court  has 
determined,  in  a  case  of  this  kind,  where  the  Legislature  gives 
an  appeal  in  fact,  but  does  not  provide  machinery  for  hearing  it, 
the  Court  to  which  the  appeal  is  given  is  bound  itself  to 
administer  it  in  the  most  reasonable  way  it  can,  and  provide  the 
machinery  for  the  appeal.  That  being  so,  here  was  an  appeal 
given  to  the  Court  of  General  Sessions,  and  the  learned  Judge 
held  that  an  appeal  which  could  not  be  heard  until  three  and  a 
half  months  after  the  order  was  made  was,  in  this  case,  an 
unreasonable  one,  and  I  am  unable  to  say  HLs  Honor  was 
wrong. 

What  has  been  argued  is  very  true,  that  any  practice  adopted 
for  administering  appeals  must  be  reasonable,  and  must  be 
reasonably  certain,  and  such  that  the  people  who  are  prosecuting 
the  appeal  may  see  that  there  is  certainty  about  it.     It  is  said 
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that  the  time  here  would  have  allowed  the  witnesses  who  would  MADDEN,  C.J. 
have  to  give  evidence  to  get  scattered,  or   to  die,  or  become  1904 

unavailable,  and  therefore  it  is  unfair  to  postpone  the  appeal  ^^ 

until  that  condition  of  things  might  arise.  I  think  that  chqmlky 
although  generally  there  must  be  some  degree  of  certainty,  it  ^  r^^^ 
may  possibly  be  that  the  very  reason  why  the  Legislature  left 
this  appeal  given  under  sec.  52  so  very  elastic,  and  so  very  free 
from  restriction,  was  that  the  Court  of  Appeal  might  apply  its 
own  practice  to  the  matter,  it  being  8ui  generis.  The  object  is 
that  a  woman  shall  not  suffer  for  want  of  money.  The  in- 
tention is  that  she  shall  have  in  advance  a  provision  with  some 
degree  of  certainty  for  her  confinement  expenses  ;  that  before 
the  child  is  bom  the  money  may  be  pratically  in  her  hands.  If, 
therefore,  the  money  which  is  in  the  hands  of  the  Olerk  of  Petty 
Sessions  may  be  prevented  from  reaching  her  until  after  she  has 
been  confined,  and  by  means  of  an  appeal  lodged  late  to  defeat 
the  order  made  in  her  favour,  the  Judge  is  entitled  to  consider 
all  that  as  an  element  in  the  reasonableness  of  the  time  for 
appeal.  The  Act  is  very  special  and  very  peculiar,  and  that 
should  be  taken  into  consideration.  It  may  be  very  hard  on  a 
man  against  whom  an  order  has  been  made,  and  who,  when 
looking  at  ex  post  facto  proof,  may  have  very  cogent  evidence 
that  he  is  not  the  father.  That  would  be  unfortunate  for  the 
man,  and  it  teaches  us  that  it  is  wise  to  keep  clear  of  ladies 
unless  we  meet  them  at  church.  It  is  a  risk  which  attends 
such  enterprises,  for  the  Justices  may,  of  course,  go  wrong.  I 
am  not  impressed  by  the  instance  quoted  of  a  white  man 
being  charged  by  a  white  woman,  who  afterwards  gave  birth  to 
a  child  more  or  less  black,  because  it  is  not  as  conclusive  as  it 
looks.  That  is  not  uncommon  in  America,  but  is  not  due  to 
reasons  suggested.  One's  ancestry  may  have  included  even  a 
slight  taint  of  negro  blood,  and  it  is  well  established  that 
telegonic  sympathy  may  affect  a  child,  so  that  white  parents 
produce  a  child  much  more  pronouncedly  negraic  than  the 
remote  ancestor.  Nature  produces  many  curioas  effects  of  this 
sort,  but  the  justices  can  only  arrive  at  their  determination  as 
best  they  may.  The  Judge  is  to  decide  as  to  the  reasonableness 
of  the  time  of  lodging  the  appeal,  and  I  cannot  dictate  to  the 
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MADDEN,  C.J.  Chairman  of  General  Sessions  as  long  as  his  de 
1904  unreasonable,  and  I  am  not  able  to  say  he  is  wrong 

he  has  taken.     The  rule  will  be  discharged,  with  cc 


Rex 

V. 

Chomley, 

Ex  parte 
Hand. 


Rule  discharged,  t 

Solicitor  for  the  applicant :  Potts. 

Solicitors  for  the  respondent :  Cole  &  Morris, 


F.C. 

1903 
October  13,  14, 

28, 
December  9. 


WILLIAMES  V.VICTORIAN  RAILWAYS  COMMl 

The  RaUwaya  Act  1890  (No.   1135),   «.   70— Holding  office  du 
Diamisaal — Exercise  o/pleoiure. 

Railway  ofiBcers  and  employee  appointed  under  the  proyisions 
Railway 8  Act  1890  hold  ofiBce  during  the  pleasure  of  the  Gommia 
be  removed  by  the  CJommiasioners  at  their  pleasure. 

The  plainti£f,  who,  as  an  officer  or  employ^  appointed  under  t 
sec.  70  of  the  Railway  a  Act  1890,  received  a  notification  from  the 
Railways  Commissioners,  that  unless  he  obeyed  an  order  already 
him  to  sever  his  connection  with  a  certain  association  by  a 
he  would  be  removed  and  his  services  dispensed  with  ;  the  plan 
sever  his  connection  with  the  association  then  received  a  notice 
refused  to  carry  out  the  instructions  given  his  services  were  no 
In  an  action  for  wrongful  dismissal, 

Held,  that  the  plaintiff  had  been  removed  at  the  pleasure  of  the 

Reference  to  the  Full  Court. 

This  was  an  action  brought  by  the  plaintiff  ^ 
recover  damages  for  wrongful  removal  or  dismissal 
Victorian  Railways  Commissioners. 

The  following  were  the  pleadings  so  far  as  mate 

1.  The  plaintiff  was  at  all  times  material  to  tfa 
employ^  oi  the  Victorian  Railways  Commissioners  in 
service  of  the  State  of  Victoria. 

2.  In  or  about  November  1886  he  was  appoii 
employ/  under  and  by  virtue  of  the  Railiuays  Act  \ 
and  subject  to  the  provisions  of  such  Act  and  his 
continued  under  such  Act  and  the  Acts  amending  tl 

4.  On  or  about  the  6th  May  1903  he  receive 
defendants  a  notice  in  writing  stating  that  on  or  af 
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May  1903  unless  he  resigned  his  position  as  one  of  the  executive  F.O. 

of  the  Victorian  Railways  Daily  Paid  Employ/s  Union  or  unless  ^^ 

the  said  union  severed  its  connection  with  a   body  called  or  „, 

known  as  the  Trades  Hall  he  would  be  removed  and  his  services  «• 

dispensed  with  as  and  from  the  13th  May  1903  without  further  Railways 

notice.  COMMIWOKM. 

5.  At  11  o'clock  p.m.  on  the  12th  May  1903  he,  not  having 
resigned  his  position  as  one  of  the  executive  of  the  said  union 
and  the  said  union  not  having  severed  its  connection  with  the 
Trades  Hall,*  duly  attended  at  the  place  required  for  the 
performance  of  his  duties  as  such  signalman  aforesaid  and  being 
ready  and  willing  then  and  there  to  perform  such  duties  was 
told  by  a  servant  or  officer  of  the  defendants  authorized  in  that 
behalf  that  he  would  not  be  allowed  to  resume  and  perform  his 
duty  and  received  a  written  notice  to  that  effect  served  by  or  on 
behalf  of  the  defendants. 

6.  He  then  was  and  always  has  been  ready  and  willing  to  do 
his  work  and  perform  his  duties  as  such  signalman  and  employ/ 
as  aforesaid  but  the  defendants  have  refused  to  employ  him  and 
have  not  allowed  him  to  resume  his  duties. 

7.  He  will  contend  that  by  reason  of  the  circumstances  above 
mentioned  the  defendants  have  removed  him  from  his  position 
or  appointment  as  such  signalman  or  employ/  as  aforesaid 
contrary  to  the  powers  and  authority  of  the  Act  of  Parliament 
under  which  he  was  so  employed  and  appointed  or  of  the  Acts 
amending  the  same. 

8.  He  will  also  contend  that  by  reason  of  the  circumstances 
aforesaid  the  defendants  wrongfully  dispensed  with  his  services 
as  such  signalman  or  employ/. 

9.  Alternatively  he  says  that  under  and  by  reason  of  the 
circumstances  aforesaid  the  defendants  wrongfully  dismissed 
him  from  their  service. 

The  defence  raised  the  following  questions,  after  setting  out 
the  notice  referred  to  in  the  claim  and  the  fact  that  the  plaintiff 
refused  to  comply  with  the  terms  thereof : — 

9.  On  the  25th  day  of  April  1903  the  Honourable  Thomas 
Bent  His  Majesty's  Minister  of  Railways  being  the  responsible 
Minister  of  the  Crown  administering  the  Railways  Acts  under 
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F.C.  and  in  accordance  with  the  provisions  of  sec.  24  of  the  Railways 

^[^  ilc^  1891  by  writing  requested  the  defendants  to  propose  in  writ- 

^ ing  a  scheme  for  carrying  out  a  certain  matter  of  general  policy 

V.  within  the  meaning  of  the  said  sec.  24  namely  that  employ^  in 

Railways  the  railway  service  should  not  by  affiliation  of  railways  associa- 
tions or  otherwise  be  or  remain  connected  either  directly  or 
indirectly  with  the  Trades  Hall  or  any  other  outside  labour 
organization. 

10.  Pursuant  to  the  said  request  of  the  said  Minister  of 
Railways  and  in  accordance  with  the  provisions  of  the  said  sec. 
24  the  defendants  on  the  28th  day  of  April  1903  proposed  m 
writing  a  scheme  for  carrying  out  the  said  matter  of  general 
policy,  and  on  the  said  28th  day  of  April  1903  the  said  Minister 
of  Railways  approved  in  writing  of  the  said  scheme  and  directed 
the  defendants  to  carry  out  the  same. 

11.  Thereafter  pursuant  to  the  said  approval  and  direction  of 
the  said  Minister  of  Railways  the  defendants  gave  to  the 
plaintiff  the  notice  in  writing  in  paragraph  4  hereof  referred  to 
but  the  plaintiff  wholly  failed  to  comply  with  the  requirements 
of  the  said  notice  and  on  the  12tb  day  of  May  1903  by  letter 
refused  to  comply  with  the  same  whereupon  the  plaintiff  was 
removed  and  his  services  were  dispensed  with  by  the  defendants 
which  are  the  alleged  grievances. 

12.  The  defendants  will  contend  that  under  and  by  virtue  of 
the  provisions  of  the  Railways  Acta  the  plaintiff  held  office  in 
the  service  of  the  defendants  during  pleasure  only  and  was  em- 
ployed by  them  during  pleasure  only  and  they  say  that  under 
the  circumstances  hereinbefore  set  forth  and  in  exercise  of  the 
powers  on  them  by  the  said  Railways  Acta  conferred  they 
removed  the  plaintiff  and  terminated  his  employment  in  their 
service  as  from  the  said  12th  day  of  May  1903  and  the 
defendants  will  rely  upon  the  provisions  of  the  Railways 
Acta. 

The  following  admissions  of  fact  were  made  by  the 
parties : — 

1.  At  all  times  material  to  this  action  the  plaintiff  was  an 
employ^  of  the  Victorian  Railways  Commissioners  in  the  railway 
service. 
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2.  On  or  about  the  17th  day  of  November  1886  the  plaintiff         F.C. 

was  under  and  by  virtue  of  the   provisions  of  the  VicloHan  ^^ 

Railways  Ctymmissionera  Act  1883  appointed  on  probation  to      ^^  — " 

the  grade  of  labourer  in  the  railway  service  and  on  or  about  the  v. 

Victorian 
4th  day  of  August  1877  the  said  appointment  was  confirmed  by      Railways 

the  defendants.  Commissioners. 

3.  On  or  about  the  28th  day  of  October  1889  the  plaintiff 
having  duly  passed  the  necessary  examination  and  received  a 
certificate  of  competency  was  employed  by  the  defendants  as  a 
signalman  and  thereafter  continued  so  to  be  employed  until  the 
12th  day  of  May  1903  (setting  out  the  various  rates  of  wages 
paid  to  the  plaintiff  during  his  employment). 

4.  On  the  25th  day  of  April  1903  the  Honourable  Thomas 
Bent  His  Majesty's  Minister  of  Railways  being  the  responsible 
Minister  of  the  Crown  administering  the  Railways  Acts  pur- 
porting to  act  under  and  in  accordance  with  the  provisions  of 
sec.  24  of  the  Railways  Act  1891  by  writing  made  request  of 
the  defendants  in  the  words  and  figuries  following : — 

Railway  Offices  25th  April  1903. 

To  the  Victorian  Railways  Commissioners. 

Under  the  powers  vested  in  me  by  sec.  24  of  the  Railways 
ict  1891  I  hereby  request  you  to  propose  in  writing  a  scheme 
for  carrying  out  the  policy  that  employ^  on  the  railways  should 
not  by  affiliation  of  railway  associations  or  otherwise  be  or 
remain  connected  either  directly  or  indirectly  with  the  Trades 
Hall  or  any  other  outside  labour  organization. 

Thomas  Bent 

Minister  of  Railways. 

5.  Pursuant  to  the  said  request  of  the  said  Minister  of  Rail- 
ways and  purporting  to  act  under  and  in  accordance  with  the 
provisions  of  the  said  sec.  24  the  defendants  proposed  in  writing 
a  scheme  for  carrying  out  the  policy  that  employes  on  the 
railways  should  not  by  affiliation  of  railway  associations  or 
otherwise  be  or  remain  connected  either  directly  or  indirectly 
with  the  Trades  Hall  or  any  other  outside  labour  organization 
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F.C.  the    said    writing    being    in     the    words    and     figures    fol- 


1903 

WlLUAMIS 


lowing : — 

Victorian  Railways  Commissioners  Office 


V.  Spencer  St.  Melbourne  28th  April  1903. 

Victorian 
Railways  Memorandum. — With  reference  to  your  request  under  date 

COMMISSIOlfKKSt 

25th  instant  that  the  Commissioners  should  "  propose  in  writing 
a  scheme  for  carrying  out  the  policy  that  employ^  on  the 
railways  should  not  by  affiliation  of  railway  associations  or 
otherwise  be  or  remain  connected  either  directly  or  indirectly 
with  the  Trades  Hall  or  any  other  outside  labour  organization" 
I  beg  to  propose  for  your  approval  that  the  followng  course 
should  be  adopted  viz. : — 

(1)  That  a  general  order  should  be  issued  by  the  Commis- 

sioners to  the  employes  on  the  executives  of  the  associa- 
tions which  have  refused  to  obey  the  direction  already 
given  to  that  end  that  they  should  within  three  days 
from  the  date  of  the  order  either  sever  their  connection 
with  the  Trades  Hall  or  resign  their  positions  as  execu- 
tive officers  of  associations  so  refusing  obedience  to  the 
Commissioners. 

(2)  That  the  Commissioners  should  use  the  powers  vested 

in  them  to  enforce  obedience  to  such  order. 

In  pursuance  of  the  powers  and  authorities  conferred  upon 

me  by  sec.  6  of  the  Victorian  Railways  Comviiaaioners  Act 

1903  and  the  Order  in  Council  made  thereunder  and  dated  the 

6th  day  of  April  1903  I  propose  the  adoption  of  the  foregoing 

course  of  action. 

W.  FiTZPATRiCK  Commissioner. 

The  Hon.  the  Minister  of  Railways. 

6.  On  the  said  28th  day  of  April  1903  the  said  Minister  of 
Railways  wrote  upon  the  document  in  the  last  preceding  para- 
graph set  out  the  words  and  figures  following : — 

28/4/1903.  I  approve  of  this  course. 

Thos.  Bent 

Minister  of  Railways. 
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7.  On  or  about  the  6th  day  of  May  1903  the  defendants  F.C. 

pursuant  to  the  terms  of  the  documents  set  out  in  paragraphs  4  ][^ 

5  and  6  hereof  gave  to  the  plaintiff  and  the  plaintiff  received  — 

from  the  defendants  a  notice  in  writing  in  the  words  and  figures  v, 

.  „         .  VlGTOBIAK 

foUowmg : —  Railways 

Victorian  Railways.  Commssioniwi, 

Commissioner's  Office  Spencer  St. 

Melbourne  6th  May  1903. 

Memorandum. — I  desire  to  inform  you  that  unless  you  obey 
the  order  addressed  to  the  executive  of  the  Victorian  Railwajrs 
Daily  Paid  Employes*  Union  of  which  union  you  are  one  of  the 
executive  officers  and  inform  me  thereof  in  writing  on  or  before 
Tuesday  the  12th  instant  you  will  be  removed  and  ydur  services 
dispensed  with  as  from  that  date  without  further  or  other 
notice.    A  copy  of  the  order  referred  to  is  enclosed. 

W.  FiTZPATRiCK  Commissioner. 

(Copy)  Victorian  Railways. 

Commissioner's  Office  Spencer  Street 

Melbourne  29th  April  1903. 

Memorandum. — As  Commissioner  of  Railways  authorized  by 

Order  in  Council  to  exercise  all  the  powers  and  authorities  of 

the  Victorian  Railways  Commissioners  and  for  the  purpose  of 

carrying  out  the  general    policy   directed   by    the    Hon.   the 

Minister   of    Railways    I    direct    that    the    employ^    on    the 

executives    of    the    following    associations — The    Locomotive 

Engine    Drivers    and     Firemen's    Association     The    Victorian 

Railways  Daily  Paid  Employes'  Union  The  Victorian  Railways 

Carriage  Builders'  Society-^ which  have  already  through  their 

respective  executives  declared  that  they  will  not  comply  with 

my  previous  direction  to  sever  their  connection  with  the  Trades 

Hall  do  within  3  days  either  sever  that  connection  or  resign 

their  positions  as  executive  officers  of  associations  so  refusing 

obedience  to  me. 

(Signed)    W.  Fftzpatrick  Commissioner. 

Mr.  A   T.    Smith    Secretary  Victorian    Railways   Daily  Paid 
JSmpZoyA  Union  48  Park  Street  Abbotsford. 
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F.C.  8.  During  the  months  of  April  and  May  19C 

1903  was  and  still  is  an  executive  officer  of  a  Railw 

_  known    as    The    Victorian    Railways    Daily    P 

V,  Union. 

Railways  9.  During  the  months  of  April  and  May  1903 

CoMMissioKKBs.  Railways  Daily  Paid  Employtla'  Union  was  and  i 
with  and  connected  with  the  Trades  Hall. 

10.  On  the  12th  day  of  May  1903  the  plai 
refused  to  comply  with  the  requirements  of  th 
preceding  paragraph  7  set  forth  the  said  lettei 
words  and  figures  following : — 

Victorian  Railways  Daily  Paid  Employ^* 

12th 
Mr.  Fitzpatrick  Commissioner  of  Railways. 

Sir, — In  answer  to  your  memorandum  of  6th 

state  that  I  cannot  comply  therewith.    I  desire  to 

this  answer  is  not  intended  as  an  act  of  disob 

I  terms  of  the  memorandum  would  seem  to  imply. 

as  I  look  at  it  is  one  involving  a  question  of  law 

:  V  order "   is  *'  an  order  "   in  the  legal   sense  and 

submit  that  I  should  be  allowed   to  test  its  1^ 

'  ]  .  being   in    the  first  instance    charged   with    dis< 

,  subjected  to  a  penalty  which  could  only  be  sus 

'  '  '  ground  of  the  legality  of  "the  order."    I  suggi 

fairness  the  question  of  legality  should  be  tested 
ment  is  inflicted  as  in  accordance  with  your  men 
1  must  not  report  for  duty  to-morrow. 

Yours  obediently 

W.  F.  WlLLIAMES 

11.  Subsequently  to  the  receipt  by  the  defe 
letter  in  the  last  preceding  paragraph  hereof  set  f 
say  shortly  before  midnight  on  the  12th  day  of 
plaintiff  received  a  notice  written  on  behalf  of  the 
the  words  and  figures  following : — 
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District  Traffic  Superntd's  Office,  F.C. 

Flinders  Street  Station,  ^^ 

Melbourne  12th  May  1903.  ^ 

Signalman  W.  F.  Williames.  williimes 

As  you  have  refused  to  carry  out  the  instructions  contained      Railways 
in  the  Commissioners  memo,   of   6th  inst.  you  are  not   to  be  Commissioners. 
allowed  to  resume  duty.    Further  instructions  will  follow. 

S.  Jones,  Dist.  Traffic  Supt. 

12.  Save  in  so  far  as  the  facts  hereinbefore  set  forth  are  to 
the  contrary  the  plaintiff  has  always  been  ready  and  willing  to 
do  the  work  and  perform  the  duties  of  a  signalman  and  employS 
in  the  service  of  the  defendants. 

13.  Since  the  receipt  by  the  plaintiff  of  the  notice  in  the 
preceding  paragraph  11  set  forth  the  defendants  have  refused  to 
employ  him  and  have  not  allowed  him  to  resume  work. 

14.  That  the  plaintiff  duly  insured  his  life  and  at  all  times 
material  to  this  action  duly  kept  the  said  insurance  in  force. 

The  case  came  on  before  Hodges,  J.,  who,  at  the  request  of 
the  parties,  referred  the  case  to  the  Full  Court. 

W.  H.  Mo  ale  for  the  plaintiff — The  plaintiff  did  not  hold 
office  during  pleasure.  Sec.  70  of  the  Railways  Act  1890,  which 
provides  that  all  employ/s  shall  hold  office  during  pleasure,  is  so 
inconsistent  with  the  later  provisions  of  the  Act  and  of  the 
amending  Acts  that  it  must  be  taken  to  be  repealed.  Sec.  70 
was  taken  from  an  English  Act,  which  has  no  provisions  similar 
to  the  later  sections  in  this  Act.  In  Govld  v.  Stuart  (a)  it  was 
held  that,  although  all  officers  of  the  Crown  hold  office  during 
pleasure,  and  although  that  right  of  the  Crown  will  be  read  into 
Acts  of  Parliament,  yet  inasmuch  as  the  sections  of  the  Civil 
Service  Act  in  that  case  were  clearly  inconsistent  with  the 
existence  of  such  prerogative,  the  Act  must  be  read  as  repealing 
tbe  same.  The  sections  in  the  Railway  Act  1890  conferring 
rights  upon  the  employ/s  are  stronger  than  the  sections  in  the 
Civil  Service  Act  in  Gould  v.  Stuart,  and  therefore  are  so  incon- 
sistent with  sec.  70  that  they  mudt  be  taken  to  repeal  those 
(a)    [1896]  A.C.  675. 
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F.C.  provisions  of  sec.  70  which  are  inconsistent     Sec  79  provides 

j^  that  "every   person  employed   in  the  railway  service  shall  be 

—  deemed  to  be  employed  in  a  permanent  office  except  persona 

V.  employed  as  supernumeraries."     Now,  it  is  ridiculous  to  speak 

Railways  ot  a  person  being  employed  in  a  "  permanent  office "  if  be  is 
OoMMiasioNBRs.  \{g\yiQ  ^q  \yQ  dismisscd  at  pleasure ;  there  is  no  permanency ;  it 
becomes  simply  an  office  at  pleasure  which  is  always  spoken 
of  as  contrasted  with  a  permanent  office.  Then  provision  Is 
made  in  sec  82  compelling  every  person  employed  in  the  service 
to  insure  his  life,  payable  at  death  or  at  the  "  age  of  retirement." 
If  a  person  can  be  removed  at  pleasure,  it  may  destroy  the  whole 
effect  of  the  insurance,  as  the  policy  may  refer  merely  to  tbe 
"  age  of  retirement,"  a  term  used  in  various  parts  of  the  Act. 
Sees.  86,  87,  and  88  give  the  employ  &  a  right  of  appeal  in  case 
of  any  charge  being  made  against  them.  It  would  be  of  little 
advantage  to  have  a  right  of  appeal  if,  upon  being  successful  in 
the  appeal,  the  employ/  could  be  discharged  at  pleasure.  These 
appeal  sections  are  amended  by  Acts  No.  1250  and  Na  1439, 
and  the  rights  of  employes  are  considerably  strengthened. 
Sees.  89  and  90,  as  they  originally  stood,  made  the  office  forfeit- 
able upon  insolvency,  but  now  by  sec.  30  of  Act  No.  1324,  even 
though  a  man  has  become  insolvent  he  cannot  be  dismissed  for 
that  cause,  and  the  Commissioners  may  merely  recommend 
dismissal,  but  it  is  the  Governor  in  Council  who  has  to  dismiss. 
Then  sec.  91  speaks  of  a  record  being  kept  of  "  deaths,  dismissals, 
and  resignations,"  but  nothing  is  said  about  removals  at 
pleasure.  Sec.  94  protects  em/pLoyh  from  punishment  for  refus- 
ing to  work  on  Sundays,  but  it  affords  no  protection  if  the 
Commissioners  can  simply  dismiss  such  a  man  at  his  pleasure; 
they  must  not  punish  him,  but  he  is  turned  out  of  the  service. 
The  same  remark  applies  to  sec  12  of  Act  1439,  which  is 
supposed  to  protect  an  employ/  if  he  presumes  to  bring  an 
action  against  the  department.  (Counsel  also  referred  to  various 
sections  in  Acts  No.  1250  and  No.  1439.) 

Secondly,  suppose  the  defendants  have  the  right  to  dismiss  at 
pleasure,  they  have  not  exercised  that  pleasure.  In  Hayiiuxn  v. 
Oovemora  of  Rugby  ScJiool  (b)  it  is  clearly  stated  that,  where  a 

(b)    [1874]  L.R.  18  (£q.)  28,  at  p.  69. 
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body  has  a  right  to  dismiss  at  pleasure,  it  may  do  so  without  F.C. 

stating  any  reason,  but  if  reasons  are  given  the  Court  will  look  [^ 

at  their  sufficiency :  See   also  Rex  v.   Mayor  of  London  (c) ; 

Grant  on  Corporations,  pp.  244,  245  ;  Kyd  on  Goi^orations,  vol.  v. 

ii.,  p.  59 ;  The  King  v.  Slatford  (d) ;  Capel  v.  Child  (e) ;  Dimmer      Railways 

V.  Chippenham  (/) ;  Willis  v.  Childe  (g) ;  Queen  v.  Ipswich  (h).  Combhshiowkes. 

The  case  of  Reg,  v.  Darlington  (i)  is  in  some  degree  inconsistent 

with  this  view,  but  it  has  been  questioned  in  the  later  decision 

of  Dean  v.  Bennett  (k).     The  defendants   have  dismissed   the 

plaintiff  for    disobedience.     They   have    charged    him   with   a 

grave  offence,  and  have  never  permitted  him  to  be  heard  in  his 

defence.     They  purport   to  dismiss  him  because  he  would  not 

obey  a  certain  order  ;  that  is  not  the  exercise  of  their  "  pleasure," 

it  is  distinctly  a  dismissal  for  a  specified   reason,  for  an  act  of 

disobedience,  and  the  plaintiff  had  a  right  to  be  heard.     It  is  a 

general  principle  of  law  that  no  man  is  to  be  deprived  of  any 

part  of  his  property  by  any  judicial  proceeding  without  having 

an    opportunity    of    being    heard :    See    Hawkins's  Pleas  of 

the   Crovm,  49,  Book    1,  c.   64,  s.   60   (7th   ed.) ;    Fisher    v. 

Jackson  (l). 

(Counsel  was  stopped  by  the  Court.) 

Mitchell  (with  him  Pigott)— [Per  Curiam.  We  desire  to  hear 
you  on  the  second  point  only.]  The  defendants  have  plainly 
indicated  that  it  is  their  pleasure  that  the  plaintiff  shall  no 
longer  continue  in  their  service.  No  matter  what  reasons  may 
be  assigned  for  the  exercise  of  that  pleasure,  the  pleasure  is 
nevertheless  exercised.  In  Reg.  v.  Darlington  the  body  which 
had  a  right  to  remove  at  their  discretion  gave  reasons,  these 
reasons  were  all  negatived  by  the  findings  of  the  jury,  and  yet 
the  Court  held  that  as  the  governing  body,  which  had  a 
discretion,  had  exercised  its  pleasure,  the  Court  could  not 
interfere.  Dean  v.  Herbert  in  no  way  disputes  this  principle. 
The  precise  point  was  decided  in  the  case  of  Titterton  v.  New 


(c)    [1832]  3  B.  &  Ad.  255,  p.  274. 

{h) 

[1706]  2  Ld.  Ray.  1240 

{d)    [1696]  5  Mod.  316. 

(») 

[1844]  6QB.  682. 

(«)    [1832]  2  Cr.  &  J.  658. 

(^) 

[1870]  L.R.  6  Ch.  489. 

U)  [1807]  14Vb8.  245. 

{I) 

[1891]  2  Ch.  84,  at  p.  99 

(17)    [1850]  13Beav.  117. 
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South  Wales  RaUwaya  Commisaionera  (m),  and  the  same 
principle  has  been  applied  in  the  cases  of  Ghreene  v.  The 
Qtieen  (n),  Power  v.  The  Queen  (o),  Foran  v.  The  Queen  {p) ; 
Tapping  on  Mandamus,  pp.  201,  202 ;  Short  on  MandamiM,  397. 


Movie  in  reply. 


Cur.  adv.  vuU. 


Hodges,  J.,  read  the  judgment  of  the  Court  [Holroyd, 
a'Beckett,  and  Hodges,  JJ.]  Under  the  provisions  of  the 
Victorian  Railways  Commissioners  Act  1883  the  plaintiff  was 
in  November  1886  appointed  on  probation  to  the  grade  of  a 
labourer,  and  in  August  of  the  following  year  that  appointment 
was  confirmed  by  the  defendants.  In  October  1889  he  was 
employed  by  the  defendants  as  signalman,  and  continued  so 
employed  until  the  12th  of  May  1903. 

By  writing  dated  25th  of  April  1903  the  Minister  of  Rail- 
ways—purporting to  act  under  sec.  24  of  the  Railways  Act 
1891 — requested  the  defendants  to  propose  in  writing  a  scheme 
for  carrying  out  the  policy  that  employds  on  the  railways  should 
not,  by  affiliation  of  Railway  Associations  or  otherwise  be  or 
remain  connected,  either  directly  or  indirectly,  with  the  Trades 
Hall  or  any  other  outside  labour  organization.  Pursuant  to  that 
request,  the  defendants,  purporting  to  act  under  the  said  sec.  24, 
proposed  by  a  memorandum  dated  the  28th  of  April  1903 — 

(1.)  That  a  general  order  should  be  issued  by  the  Commis- 
sioners to  the  employes  on  the  executives  of  the  Associations 
which  have  refused  to  obey  the  direction  already  given  to  that 
end — that  they  should  within  three  days  from  the  date  of  the 
order  either  sever  their  connection  with  the  Trades  Hall  or 
resign  their  positions  as  executive  officers  of  Associations  so 
refusing  obedience  to  the  Commissioners. 

(2.)  That  the  Commissioners  should  use  the  powers  vested  in 
them  to  enforce  obedience  to  such  order. 

And  on  the  same  day  the  Minister  of  Railways  signified  in 
writing  his  approval  of  the  proposed  course.  The  plaintiff  was 
during  April  and    May   1903  an    excutive    officer    of    "  The 


(m)  16N.S.W.  L.R. 
(u)    17  V.L.R.  329. 


(o)    [lS7d]  4  A.J.R.  144. 

(p)    [1890]  16  V.L.R.  510,  522. 
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ian   Railways  Daily  Paid  Employes*  Union,"  which  was 
ed  to  and  connected  with  the  "  Trades  Hall." 
►out   the   6th   of   May   the    plaintiff   received   from    the 
lants  certain  documents.     (His  Honor  read  the  documents 
t  in  paragraph  7  of  the  admissions,  ante,  p.  571.) 
e  presume,  from  the  terms  of  the  former  memorandum,  Commissionebs. 
he  latter  of   the   two   memoranda  had   previously   been      Hodges,  J. 
id   to   the   plaintiff  and   had   been   disregarded    by   him. 
ver  this  may  be,  the  plaintiff  on  the  12th  of  May  wrote  to 
tfendants  as  follows  (His  Honor  read  the  document  set  out 
agraph  10  of  the  admissions,  ante,  p.  572). 
'terwards,  on  the  same  day,  plaintiff  was  notified  that  as 
d  refused  to  carry  out  the  instructions  contained  in  the 
randum  of  the  6th  of  May  he  was  not  allowed  to  resume 
and  that  further  instructions  would  follow.     The  plaintiff 
)t  been  allowed  to  resume  duty,  and  complains — (1)  that  he 
jen  removed  from  his  position  of  signalman  contrary  to  the 
•s  and  authority  of  the  Act  of  Parliament  under  which  he 
.ppointed  or  of  the  amending  Acts;  (2)  that  his  services 
wrongfully  dispensed  with ;  and  alternatively  (3)  that  he 
3en  wrongfully  dismissed. 

le  first  view  put  forward  on  plaintiffs  behalf  was  that  his 
Qtment  was  an  appointment  to  an  office  during  good 
iour,  that  his  tenure  was  a  life  tenure  so  long  &s  he 
ed  himself,  properly  discharged  his  duties,  and  obeyed 
orders  as  the  defendants  could  lawfully  command  a  signal- 
to  obey ;  that  his  connection  with  the  Trades  Hall  was 
jly  outside  his  official  duties,  and  in  no  way  interfered  with 
;  and  that  the  defendants  had  no  more  right  to  constrain 
n  this  respect  than  they  had  to  dictate  to  him  as  to  the 
ns  he  might  ask  to  his  house,  or  the  shop  he  might  order 
)rovisions  from.  On  the  other  hand,  the  defendants  say 
he  was  appointed  during  pleasure  only,  and  that  the 
nissioner  no  longer  desired  to  retain  his  services,  and 
ved  him  under  sec.  70  of  the  Railways  Act  1890.  To 
mine  which  of  these  conflicting  views  is  right,  it  is 
wary  to  examine  briefly  the  Statute  under  which  plaintiff" 
appointed  and  Statutes  amending  it. 
29,  V.L.R.  M  M 
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F.C.  The  plaintiff  was  appointed  under  sec.  16  of  the  Vid<yrian 

^^  Railways  Commisaionera  Act  1883.     That  Is  the  section  which 

gave  the  Commissioners  authority  to  appoint.     Apart  from  that 
V.  section  they  had  no  power  to  appoint  plaintiff.     That  section 

Railways  enacted — "  The  Commissioners  shall  as  hereinafter  provided  from 
CoMMisMONKBs.  y^^^  ^  ^^^^  appoiut  a  secretary  accountant  and  clerk  and 
Hodgt9y  J,  appoint  or  employ  such  engineers  traffic  managers  locomotive 
superintendents  surveyors  collectors  and  other  officers  and 
employ^  to  assist  in  the  execution  of  this  Act  as  the  Com- 
missioners think  necessary  or  proper  and  aiLch  persons  shaU  hold 
offi.ce  duHng  pleasure  only." 

That  appears  to  us  as  clear  and  explicit  a  declaration  as  the 
Legislature  could  make  to  the  person  employed,  that  he  was 
engaged  during  the  Commissioners'  pleasure  only.  It  is  the 
section  which  authorizes  the  employment  of  the  plaintiff,  and  it 
expressly  limits  the  authority  of  the  Commissioners  to  make 
contracts  to  continue  during  pleasure  only.  Further,  the  section 
immediately  afterwards  empowers  the  Commissioners  from  time 
to  time  to  ''  remove ''  such  employ/s,  and  either  discontinue  the 
offices  or  appoint  others  in  the  room  of  such  as  are  so  removed, 
thus  plainly  indicating  that  the  power  of  "removal"  or  the 
determination  of  the  pleasure  is  not  in  any  way  restricted  to 
cases  where  the  office  is  abolished.  It  was  however  argued,  on 
behalf  of  the  plaintiff,  that  if  later  sections  in  an  Act  of  Parlia- 
ment are  inconsistent  with  prior  sections,  the  later  repeal  the 
prior  ones.  But  while  admitting  that  the  last  words  of  the 
Legislature  must  prevail,  the  Court  will  not  hastily  determine 
that  one  section  in  an  Act  of  Parliament  repeals  another  in  the 
same  Act  by  reason  of  some  fancied  inconsistency,  and  will 
rather  endeavour  to  preserve  the  whole  Act,  and  to  give  effect  to 
every  section  and  every  word  in  it.  Certainly  where  the  words 
are  as  strong  and  clear  as  in  this  section  the  Court  would  be 
slow  to  infer  that  the  Legislature  meant  to  repeal  this  provision, 
and  would  not  so  infer  unless  it  saw  that  this  provision  and  the 
others  could  not  stand  together,  or  that  some  language  was  used 
clearly  showing  an  intention  to  repeal  in  whole  or  in  part  the 
first  part  of  sec.  16.  The  plaintiff  alleges  that  sec.  24  discloses 
such  an  intention,  as  it  would  be  absurd  to  appoint  persons  to  be 
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examiners  of  candidates  for  employment,  and  for  the  examina-  F.C. 

tion  of  employ /8  desiring  to  be  promoted,  if  such  appointment  {jj^ 

and  promotion  were  to  an  office  or  employment  only  during 
pleasure.    But  we  are  unable  to  see  any  inconsistency  or  absurdity  ». 

in  this.     In  such  a  service  as  the  railways  it  may  be  desirable      Railwats 
that  a  person  should  not  be  appointed  for  a  day  or  an  hour  ^**m«^J»**»- 
without  examination  as  to  the  fitness  of  the  person.     A  signal-      i?o<<gwt,i/. 
man  or  engine-driver,  in  a  few  minutes,  might  do  irreparable 
mischief  to  life  and  limb,  and,  no  matter  for  how  short  a  time 
employed,  care  should  be  exercised  in  inquiring  into  his  fitness. 
And  there  is  no  inconsistency  in  the  Legislature  saying  that  the 
Commissioners  shall  only  appoint  during  pleasure,  and  shall  not 
appoint  during  pleasure  without  an  examination  into  the  fitness 
of  the  person  who  is  a  candidate  for  employment. 

Sec  25  was  next  relied  on  for  the  same  purpose.  We  think 
similar  observations  apply  to  this  section.  There  is  only  one 
word  that  requires  special  observation.  The  section  speaks  of 
the  Commissioners  requiring  additional  persons  in  ''  permanent 
offices,''  and  stress  is  naturally  laid  on  the  word  "  permanent." 
It  is,  however,  the  office  that  is  spoken  of  as  permanent — not 
the  officer,  and  I  see  no  reason  why  a  "  permanent  '*  office  cannot 
be  occupied  at  any  time  by  an  officer  who  only  holds  office  dur- 
ing pleasure.  Further,  the  26th  section  shows  how  the  word 
"  permanent "  comes  to  be  used.  It  divides  the  railway  employSa 
into  two  classes,  one  class  being  supernumeraries,  the  other  class 
those  deemed  to  be  employed  in  a  permanent  office.  The  two 
classes  are  not  supernumeraries  and  permanent  officers,  but 
supernumeraries  and  those  deemed  to  be  employed  in  a  per- 
manent office.  And  there  is  not  any  inconsistency  in  saying  to 
a  person — "  You  are  appointed  during  the  pleasure  of  the 
Commissioners  only,  but  you  are  to  be  deemed  to  be  employed 
in  a  permanent  office." 

Reliance  was  next  placed  on  sec.  34,  which  provides  {inter 
(dia)  that  "any  charge  brought  against  any  employ 6  for  the 
breach  of  any  rule  or  regulation  or  for  misconduct  may  be 
investigated  and  dealt  with  by  the  Commissioners  who  may 
suspend  such  emfloyi  ....  or  may  dismiss  him  and 
their  decision  shall  be  final." 
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F.C.  It  is  argued  that  there  is  an  absurdity  in  making  provision 

29Q3  that  the  Commissioners  may  hear  a  charge,  and  may  dismiss 

the  person  charged,  if  without  any  hearing  they  may  remove 

V.  him.     We  fail  to  see  any  absurdity  in  this. 

Railways  The    Commissioners    may  have  no   desire    to    remove   an 

CoMMissioKKBs.  ^^ypi^yy^^  may  gveu  dcsirc  to  retain  his  services,  provided  he  be 
Hodges^  J.  not  guilty  of  the  misconduct  v\rith  which  he  is  charged,  and  if 
that  be  so  should  hear  the  charge,  in  order  to  determine  what 
course  they  should  take.  We  would  add  that,  in  our  opinion, 
even  if  the  Commissioners  should  arrive  at  the  conclusion  that 
the  charge  made  was  not  proved,  and  that  they  ought  not  on  the 
evidence  before  them  to  find  the  man  guilty  of  the  charge  and 
therefore  dismiss  him,  that  they  might  acquit  him  and  refuse  to 
dismiss  under  sec.  34,  and  decline  to  do  an  act  which  would  have 
the  direct  effect  of  blackening  his  character,  and  yet  that 
they  might  remove  him  under  sec.  16,  as  they  could  not 
permit  the  lives  of  citizens  to  be  in  the  keeping  of  one 
whose  conduct  they  had  reason  only  to  suspect ;  that  such 
a  view  would  justify  them  under  sec.  16  in  determining 
the  employe's  service.  Some  of  the  above  sections  have 
been  altered,  and  various  Acts  have  been  passed  amending 
the  Railways  Act,  but  the  scheme  in  substance  remains  un- 
altered, the  scheme  that  all  employments  are  "  during  pleasure 
only,"  and  that  the  Commissioners'  determinations  are  final. 
And  it  is  significant  of  the  intention  of  Parliament  that, 
notwithstanding  amendments  from  time  to  time,  the  Legislature 
has  never  directly  touched  the  wording  of  sec.  16. 

This  question  has  presented  itself  to  us  also  in  another  way. 
Suppose  sec.  16  had  been  the  last  instead  of  the  earliest  of  these 
sections,  could  it  have  been  said  that  sec.  16  repealed  all  these 
other  sections  ?  According  to  the  argument  it  must,  because  it 
is  inconsistent  with  them,  and  yet  in  that  case  the  matter  does 
not  seem  to  us  open  to  argument.  If  it  would  not  repeal  the 
other  sections  if  it  were  last,  the  other  sections  will  not  repeal 
it  because  they  happen  to  be  placed  after  it.  In  support  of  the 
same  argument,  other  sections  were  referred  to  by  plaintiffs 
counsel,  which  we  do  not  propose  to  criticise  in  detail,  as  they  are 
all  met  by  observations  of  the  kind  already  made. 
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It  was  next  argued  that  even  if  the  employment  was  during  F.C. 

the  pleasure  only  of  the  Commissioners,  yet  the  Commissioners  ^903 

have  dismissed  the  plaintiff  under  sec.  87  of  the  Railways  Act      y^j^^jjug 

1890,  and  the  procedure  prescribed  by  that  section  has  not  been  v, 

Victorian 
foUowed ;  that  plaintiff  has  been  dismissed  for  cause,  which  can      Railways 

only  be  done  after  hearing  the  plaintiff,  and  that  he  has  not  Commissioners. 
been  heard.  It  appears  to  me  that  sec.  87  has  nothing  to  do  iMges^ 
with  the  case  under  consideration.  That  section  applies  only  to 
cases  which  are  initiated  by  persons  other  than  the  Com- 
missioners and  not  to  cases  initiated  by  the  Commissioners 
themselves,  and  in  respect  to  which  the  facts  are  entirely  within 
the  Commissioners*  own  knowledge.  The  first  part  of  this  clause 
empowers  officers  in  charge  of  railway  stations  to  temporarily 
suspend.  The  second  part  of  the  clause  deals  with  charges 
brought  against  an  employ/  for  breach  of  any  rule  or  regulation 
or  for  misconduct,  and  empowers  the  Commissioners  to  investi- 
gate and  deal  with  them.  This  cannot  refer  to  cases  initiated 
by  the  Commissioners  themselves  and  the  facts  in  connection, 
with  which  are  in  their  own  knowledge.  The  situation  of 
ihe  words  in  the  section  is  against  such  a  construction.  They 
follow  immediately  on  the  power  given  to  officers  in  charge  of  a 
station  to  suspend,  which  would  be  probably  on  account  of 
some  charge  that  the  employ/  had  broken  some  rule  or  regula- 
tion, or  had  been  guilty  of  some  misconduct,  and  the  collocation 
of  the  words  in  the  section  indicates  that  the  second  clause  is 
mainly,  if  not  wholly,  a  provision  as  to  the  mode  in  which  such 
cases  in  the  first  clause  as  involve  any  such  charges  as  are 
specified  in  the  second  clause  are  to  be  dealt  with  ;  and  does 
not  extend  to  cases  where  the  Commissioners  are  the  sole 
movers.  It  would  be  strange  if  the  Commissioners  were  to  be 
prosecutors  and  judges.  And  the  procedure  would  be  still  more 
anomalous  under  sec.  11  of  Act  1439,  as  under  that  section  the 
Commissioners  would  be  prosecuting  one  of  their  employes 
before  a  Board  consisting  of  their  subordinate  officers  and  a 
representative  of  the  employes.  In  that  case  the  Commissioner 
might  be  required  to  give  his  evidence  on  oath.  Afterwards,  if 
there  were  an  appeal  from  the  Board  to  himself,  the  Commis- 
sicmer  would  not  only  be  prosecutor  and  final  judge,  but  would 
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F.C.  also  be  witness,  and  would  have   to  administer  the  oath  to 

^^  himself.     We  cannot  believe  that  the  Legislature  intended  any 

^  such  procedure,  and  consequently  are  of  opinion  that  sec.  87  and 

V.  the  amending  section   refer  only  to  cases  initiated  extra  the 

Railways      Commissioner.     In  the  next  place,  the  Commissioner  did  not  act 
Commissioners.  ^^  purport  to  act,  or  intend  to  act,  under  sec.  87  of  Act  1135. 

Hodffet,  J,  He  appears  to  have  acted,  and  intended  to  act,  under  sec.  16  of 
the  original  Act — i.e.,  under  sec.  70  of  the  existing  Act.  The 
Minister  of  Railways,  purporting  to  act  under  sea  24  of  Act 
1250,  had  requested  the  Commissioner  to  propose  a  scheme 
whereby  railway  employ/8  would  not  remain  directly  or  in- 
directly connected  with  the  Trades  Hall  or  any  outside  labour 
organization.  And  the  Commissioner  purporting  to  act  under 
that  section  and  sec.  6  of  Act  1825  proposes  the  adoption  of  the 
general  order  previously  set  out,  and  the  use  of  the  powers 
vested  in  the  Commissioners  to  enforce  obedience  to  that  order. 
There  is  no  reference,  direct  or  indirect,  to  charges  of  anj 
kind  against  the  employ^.  The  proposal  is  to  use  the  "  powers 
vested  '*  in  the  Commissioners  to  enforce  obedience.  What  is 
the  power  ?  A  power  to  decline  to  continue  to  employ  such 
persons  as  will  not  comply  with  the  determination  of  the  Com- 
missioners. The  Commissioners  do  not  allege  any  duty  on  the 
part  of  the  employes  to  obey  their  order  in  this  respect,  and  do 
not  pretend  that  the  employes  are  guilty  of  any  breach  of 
contract  if  they  disobey  such  order,  but  they  say  in  effect— 
"  You  can  obey  it  or  not  as  you  please,  but  if  you  do  not  please 
to  obey  this  order  it  is  our  pleasure  not  to  retain  your  services 
any  longer.  You  are  free  to  disobey  the  order,  and  we  are  free 
to  decline  your  further  services." 

The  Commissioners  do  not  purport  to  inflict  any  fine,  penalty, 
or  forfeiture,  nor  to  place  any  stain  on  the  character  of  the 
employes  who  refuse  to  sever  their  connection  with  outside 
labour  organizations.  They  simply  take  up  the  position  of  a 
master  who  h&s  a  servant  whose  term  of  service  is  just  expiring, 
and  who  is  considering  whether  their  relation  as  such  is  to  con- 
tinue, and  the  master  proposes  to  impose  a  new  duty  on  the 
servant  which  the  servant  will  not  undertake,  and  the  master 
thereupon   declines  the   further  services  of  his  then  emp/^^> 


Digitized  by  VjOOQIC 


SUPREME  COURT:    VICTORIA. 


583 


F.C. 

1903 


WiLLIAMES 
V, 

Victorian 
Railways 


herefore,  of  opinion  that  sec.  87  h&s  no  application  to 

ir  under  discussion. 

IS   also  contended  that  even  if  the   employment  was 

ag  pleasure  only,  yet    if   the  Commissioners  gave  a 

te   power    to    determine    the    service    at    pleasure  is 

1    the   Commissioners    must    justify    the   ground    on  Commissioners. 

ey    dispensed  with   plaintiffs    services.      It   may   be      Hodgts,  J, 

Fail  fully  to  appreciate  this  argument,  and  we  think 

based  on  the  fallacy  that  if  any  reason  is  given  it 
such  a  reason  as  would  justify  the  putting  an  end 
tract  which  had  some  time  to  run.  If  a  man  is 
to  serve  another  during  that  other's  pleasure,  that 
y  determine  the  service  without  giving  any  reason, 
reason  he  may  have  may  be  a  very  poor  one.  But  it  is 
ry  to  him,  and  it  leads  him  to  no  longer  desire  the 
)i  the  former.  If  the  reason  be  expressed  it  makes 
10  worse  so  far  as  the  contract  is  concerned.  To  other 
le  reason  may  be  sufficient  or  insufficient,  good  or  bad. 
service  is  by  contract  during  the  pleasure  of  that 
id  though  the  reason  may  be  utterly  insufficient  in  our 
the  contract  is  not  that  the  man  is  to  retain  his 
mt  until  his  master  can  state  a  ground  that  would 
cease  to  employ  him,  but  only  that  he  is  to  retain  his 
mt  as  long  as  his  master  wants  him  to  remain,  and  his 
les  not  want  him  to  remain,  and  there  is  an  end  of  the 
cording  to  the  terms  of  the  contract  agreed  upon  between 
1  the  course  of  the  argument  we  were  referred  to  the 
lex  V.  The  Mayor  of  London  (q).     The  decision   in 

in  no  way  conflicts  with  the  conclusion  at  which  we 
ived  on  the  matter  before  us.  There  the  Mayor  and 
i  of  London  refused  to  admit  and  swear  in  Michael 
vho  had  been  duly  elected),  and  a  mandamtbs  was 
to  the  Mayor  and  Aldermen  requiring  them  to  adroit 
ir  in  Scales.  They  returned  that  from  time  imme- 
ley  had  authority  to  examine  and  determine  whether 
)n  to  be  admitted  was  according  to  their  "  discretion  ^ 
id  consciences  '*  a  fit  and  proper  person ;  that  they  . 
(q)  3  B.  &  Ad.  265. 


Or 
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F.C.  did     examine    and    determine     and     did     adjudge    according 

to     their     discretion     and     sound    consciences     that    Scales 

was  not  a  fit    and   proper   person.     The   Mayor  and   Alder- 

V.  men  did    not  set  forth   any  facts    or    grounds    as    the    basis 

Railways      ot  their    determination.      The    Court  held    the    return    good, 

Commissioners,  ^^^j    jj^j    j^^j.    rgquij^    to    know    any    further    reason    for    the 

Hodges,  J.      determination.     That   was    the    decision,    and    it    is    at    once 

apparent  that  it  in   no   way   affects   anything   that   we  have 

determined.     There  is,  however,  a  dictum  of  Taunton,  J.,  which 

does  support  plaintiff's  contention. 

The  learned  Judge  says,  at  p.  274: — "The  cases  cited 
show  that  when  a  corporate  oflSce  is  held  durante  bene  plucito, 
it  is  a  suflBcient  return  to  a  mandamus  that  the  corporation 
have  determined  their  pleasure ;  but  if  the  corporation  are  so 
candid  as  to  state  their  reasons  and  allege  bad  ones,  this  Conri 
will  in  such  cases  interfere." 

The  first  observation  we  would  make  on  this  dictum  is  that 
it  may  possibly  express  the  law  where  the  determination  has  to 
be  according  to  a  "sound  conscience,"  and  it  might  be  open  for 
the  Court  to  say  whether  any  particular  reason  adduced  conld 
operate  on  or  influence  a  "sound  conscience."  The  next 
observation  is  that  the  dictum  seems  indirectly  at  variance  with 
the  language  of  Patterson,  J.,  at  p.  275 : — "  Then,  as  to  returaing 
the  reasons  which  guided  the  discretion  of  the  Lord  Mayor  and 
Aldermen,  it  appears  to  me  that  to  require  this  would  be  wholly 
inconsistent  with  the  custom  itself ;  because  then  the  fitness  and 
qualification  of  the  person  would  be  determined,  not  by  the 
discretion  and  sound  consciences  of  the  Mayor  and  Aldermen, 
but  by  the  discretion  and  sound  consciences  of  this  Court  It 
therefore  appears  to  me  that  this  is  a  good  return." 

The  latter  part  of  this  language  appears  to  apply  even  if  the 
return  stated  the  reasons,  and  the  Court  inquired  into  and  over- 
ruled their  decision  because  dissatisfied  with  their  reasons  ;  then 
the  matter  would  be  determined  according  to  the  "  discretion 
and  sound  consciences  "  of  the  Court,  and  the  Court  s  discretion 
and  conscience  would  be  substituted  for  that  of  the  persons 
appointed  by  law.  As  a  last  observation  on  this  dictum,  it  must 
be  taken  to  be  overruled  by  the  decision   of   the   Exchequer 
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Chamber    in    the    Darlington   School    Case    (r).      There    the  F.C. 

governors  of  the  school  had  removed  the  master,  who  held  oflSce  J^ 

durmg  pleasure,  or  whom  they  were  entitled  to  remove  accord-  

ing  to  their  sound  discretion.     In  the  return  to  the  mandaniiua  v. 

the  governors  set  forth  their  reasons,  and  that  they  had  removed  Railways 
the  master  in  the  exercise  of  their  best  discretion ;  the  verdict  Commissioners. 
negatived  all  the  reasons.  Nevertheless  the  Court  of  Queen's  HodgtM,  J, 
Bench,  and  afterwards  the  Exchequer  Chamber,  held  the  return 
good.  The  material  part  of  the  return  was  the  exercise  of  the 
discretion ;  the  reasons  were  immaterial.  Denman,  C.J.,  says 
(page  697) : — "  The  power  of  the  governors  so  to  remove  justifies 
their  so  doing,  and  it  is  not  to  be  restricted  by  any  opinion  which 
we  may  form  of  the  reasons  on  which  they  may  have  been 
induced  to  exert  it."  But  after  all  the  dispute  now'  before  us 
has  to  be  determined  by  the  construction  of  the  Statutes,  and  is 
very  little  aided  by  the  examination  of  authorities.  And  apart 
from  the  construction  of  sec.  87,  the  sum  and  substance  may  be 
thus  briefly  stated:  Sec.  16  of  the  Victorian  Railways  Com- 
missioners Act  1883  was  not  repealed  by  the  subsequent  sections 
or  by  subsequent  legislation  until  replaced  by  sec.  70  of  the 
Railways  Act  1890.  And  consequently  the  plaintiffs  employ- 
ment was  by  virtue  of  the  Act  of  Parliament  "during  pleasure 
only  "  of  the  Commissioners.  It  is  the  pleasure  of  the  Commis- 
sioners to  dispense  with  his  services.  If  we  interfere  with  that 
discretion  we  shall  be  substituting  the  wisdom  of  the  Court  for 
that  of  the  Commissioners,  inquiring  into  what  reasons  would 
lead  us  to  dispense  with  an  emfloyi's  services,  and  to  a  large 
extent  taking  the  management  of  the  railways  into  the  hands  of 
the  Court  and  out  of  those  of  the  Commissioners,  in  which  it 
has  been  placed  by  the  Legislature.  We  are  therefore  of 
opinion  that  judgment  should  be  entered  for  the  defendants, 
with  costs. 

Solicitor  for  the  plain tiflF:  Marshall  Lyle. 

Solicitor  for  the  defendants :  Guinness,  Crown  Solicitor. 

w.  H.  M. 

(r)    6  Q.B.  682. 
Vol29,  V.L.R.  N  N 
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F.C.  Re    HARDING, 

1903  Iruolvency  Act  1890  {No,  1102),  ».  IZ9— Insolvency  Act  1897  {No.  1513),  «.  10(1) 

December  8.  ^Certificate — Dispensation  toith  condition — Circumstances  for  tohieh  iruolvent 

cannot  justly  be  held  responsible — Nature  of  responsibility — Payment  of  cods 
made  condition  precedent  to  certificaie. 

To  entitle  an  insolvent  to  dispensation  with  the  condition  of  payment  of  74.  in 
the  poand  under  sec.  139  of  the  Insolvency  Act  1890,  what  must  be  shown  is  not 
the  absence  of  any  imprudence  leading  to  his  insolvency,  but  freedom  from 
responsibility  for  the  insufficiency  of  his  assets  to  pay  the  statutory  amount. 

Where  it  was  shown  that  an  insolvent  never  had  any  assets  beyond  what  he 
earned  as  a  labourer, 

Held  (by  the  Full  Court,  Hodges,  J.,  dissenting),  that  the  Court  of  Insolvency 
was  justified  in  dispensing  with  the  statutory  condition,  although  his  insolvency 
has  been  brought  about  through  his  imprudence  and  temper  in  breaking  s 
contract. 

Under  the  above  circumstances,  the  Court  of  Insolvency,  having  found  that  u 
opposing  creditor  was  justified  in  bringing  the  facts  before  it,  granted  the 
certificate,  but  made  the  payment  by  the  insolvent  of  the  creditor's  costs  a 
condition  precedent  to  the  issue  of  the  certificate. 

Heldf  that  it  had  power  to  do  so. 

Appeal  from  Court  of  Insolvency. 

Frederick  Charles  Harding,  an  insolvent,  had  applied  under 
Part  VIII.  of  the  Insolvency  Act  1890  to  the  Court  of  Insolvency 
at  Geelong  for  a  certificate  of  discharge  and  for  a  dispensation 
with  the  condition  of  payment  by  his  estate  of  7«.  in  the  pound. 
The  application  was  opposed  by  one  Sutherland,  a  creditor  in 
the  estate. 

From  the  evidence  taken  at  the  hearing  of  the  applica- 
tion it  appeared  that  the  debts  of  the  insolvent  amounted 
to  275i.,  including  the  amount  due  under  a  judgment  recovered 
by  Sutherland  for  a  breach  of  contract.  This  contract  be- 
tween Harding  and  Sutherland  was  that  the  former  should 
cultivate  on  the  share  system  certain  land  belonging  to  the 
latter.  Owing  to  a  disagreement  Harding  refused  to  carry  out 
his  contract.  Sutherland,  in  1898,  sued  him,  and  recovered 
judgment  in  the  Supreme  Court.  The  amount  of  this  judgment 
was  still  owing  when  Harding,  in  1902,  filed  his  schedule, 
and  it  formed  the  chief  part  of  the  debts  of  his  estate. 
It  further  appeared  that  at  the  date  of  the  contract 
Harding  weis  without  capital,  and  had  borrowed  horses,  imple- 
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ments,    etc.,    to    enable    him    to  carry  on    from    his    father.  F.C. 

The  further  facts  appear  from  the  reasons  given  by  the  Court  J^ 

of  Insolvency,  which   granted  the  application,  but  made  the  "t- 

issae  of  its  order  conditional  on  the  insolvent  paying  the  oppos-  Harding. 
ing  creditor's  costs  of  the  application.  The  Court  gave  the 
following  reasons  for  its  order: — "The  Court  of  Insolvency 
decided  that  as  to  there  having  been  breaches  by  the  insolvent 
of  the  contract  with  Sutherland  in  1896  and  1897,  and  as  to  the 
judgment  debt  resulting  therefrom,  the  judgment  in  the 
Supreme  Court  was  conclusive,  but  that  the  Court  of  Insolvency 
could  inquire  into  the  circumstances  which  led  to  this  debt  being 
incurred.  That  while  the  Co^rt  thought  the  insolvent  had 
shown  want  of  judgment  and  temper  in  abandoning  his  contract 
and  risking  a  law  suit  for  so  small  a  dispute — ^d.  a  bushel  of 
wheat  per  acre  for  16  to  20  acres,  equal  to,  say  21.  or  2L  108. — 
still  the  Court  thought  that  the  insolvent  believed  he  was 
maintaining  his  legal  rights,  and  did  not  foresee  or  intentionally 
incur  the  heavy  liability  that  followed  from  his  act,  and  there- 
fore that  the  failure  of  his  estate  to  pay  78.  in  the  pound  hod 
arisen  from  circumstances  for  which  the  insolvent  could  not,  in 
the  opinion  of  the  Judge,  justly  be  held  responsible  within  the 
meaning  of  sec.  139  of  the  Insolvency  Act  1890.  That  as  it  was 
shown  that  the  insolvent  had  no  prospect  of  any  property  or 
income  beyond  mere  labourer's  wages,  to  require  any  substantial 
dividend  would  be  either  to  permanently  deprive  the  insolvent 
of  his  certificate  or  to  put  pres.sure  on  his  friends  to  provide  the 
necessary  funds.  That  as  the  insolvent  had  been  12  months 
without  his  certificate  he  had  been  already  punished  for  his  ill- 
judged  conduct.  That  as  the  opposing  creditor  was  justified  in 
submitting  the  facts  to  the  Court  of  Insolvency,  the  payment  of 
his  costs  should  be  a  condition  precedent  to  the  issue  of  the 
order  and  certificate  sought." 

From  this  order  of  the  Court  of  Insolvency  the  opposing 
creditor  appealed. 

Eagleeon  for  the  appellant — The  facts,  taken  with  the 
Judge's  finding,  show  that  the  inability  to  pay  78.  in  the  pound 
Mose  from — (1)  The  insolvent  entering  into  a  contract  of  this 
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FwC.  kind  without  ci^ital;    (2)    from  his   ill-judged   conduct  and 

Jj^  temper.     These   are  both  matters  for  which  he  can  be  held 

~  responsible.     Responsibility  for  failure  to  pay   includes  both 

Harding.       responsibility  for  smallness  of  assets  and  responsibility  for  the 

largeness  of  the  debts.     Here  the  insolvent  is  clearly  responsible 

for  the  latter.     In  any  case  it  is  for  him  to  show  that  inability 

to  pay  78.  has  arisen  from  circumstances  for  which  he  cannot  be 

held  responsible.     That  he  has  not  done. 

He  referred  to  In  re  Dyte  (a) ;  In  re  Weston  (b), 
[Hood,  J.  referred  to  In  re  Arnold  (c).] 

Jacobs  for  the  respondent — The  Court  had  no  power  to  make 
the  payment  of  costs  a  condition  precedent  to  issue  of  the 
certificate.  If  it  was  satisfied  (as  it  was)  that  the  failure  to  pay 
78.  in  the  pound  was  due  to  circumstances  for  which  the 
insolvent  was  not .  responsible,  it  was  bound  to  grant  the 
certificate  unhampered  by  conditions. 

[Hood,  J.,  referred  to  Insolvency  Act  1897,  sec.  10  (1).] 
Counsel  referred  to  Ex  parte   Powell  (d) ;   Re   Comyns  & 
WiUiams  (e)  [Hood,  J.    That  case  shows  you  ought  to  have 
given  notice  of  your  appeal  on  this  point] ;  In  re  Friezer  (/"). 

a'Beckett,  J.  This  is  a  ca^e  in  which  an  insolvent  applies 
for  a  certificate  and  for  dispensation  with  the  condition  that  his 
estate  should  pay  78.  in  the  pound.  The  learned  Judge  thinks 
that  he  should  obtain  his  certificate,  that  sufiicient  cause  has 
not  been  shown  for  the  refusal  of  the  certificate,  and  that  under 
the  circumstances  the  inability  of  the  estate  to  pay  78.  in  the 
pound  has  arisen  from  circumstances  for  which,  in  the  opinion 
of  the  Judge,  the  insolvent  cannot  be  held  responsible.  What 
the  Judge  says  upon  that  is  that,  as  it  is  shown  that  the  insolvent 
had  no  prospect  of  any  property  or  income  beyond  mere 
labourer's  wages,  etc.  (His  Honor  read  from  the  reasons  of  the 
Court  of  Insolvency,  supra),  and  "  that  as  the  opposing  creditor 
was  justified  in  submitting  the  facts  to  the  Court  of  Insolvency, 

(a)    [1876]  2  V.L.R.   (I.)  42,   at  p.  (d)  1  State  ReporU  N.S.W.  ISa 

47.  (e)  [1901]  7  A.L.R.  228. 

(6)    [1886]  12  V.L.R.  715,  at  p.  718.  {f)  [1901]  7  A.L.R.  225. 
c)    [1879]  5  V.L.R.  (I.)  39. 
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the  payment  of  his  costs  should  be  a  condition  precedent  to  the         F.C. 

issue  of  the  order  and  certificate  sought."    Upon  the  matter  of  J^ 

dispensation  it  is  most  material  to  observe  that  as  to   which  ~~ 

freedom  from  responsibility  has  to  be  shown.     It  is  not  freedom       Harding. 

from    responsibility    for    the    imprudence    which    led    to    his     A* Beckett,  J. 

insolvency,  but  freedom  from  responsibility  as  to  the  insufficiency 

of  his  assets  to  pay  7«.  in  the  pound.     The  cases  referred  to  by 

counsel  have  been  cases  where  there  has  been  as  to  assets  some 

reason  why  the  certificate  has  been  refused — something  which 

makes  the  insolvent  responsible  for  some  waste  or  loss  of  assets. 

Now  this  man  never  had  any  assets,  and  beyond  the  wages  he 

might  earn  by  his  labour  he  had  no  prospect  of  getting  any.     I 

therefore  think  that  the  learned  Judge  might  rightly  arrive  at 

the  conclusion  that  as  to  the  insufficiency  of  assets  he  could  not 

be  held  responsible.     He  has  to  meet  a  large  debt  caused  by 

litigation  in  which  he  was  defeated,  and  has  nothing  but  his 

labour  with  which  to  pay  it.     The  Judge  says — "  You  are  not 

justly  responsible  for  not  having  enough  assets  to  pay  that  debt.*' 

As  to  that,  I  think  the  Judge  was  quite  justified  in  drawing 

the  conclusion  at  which  he  arrived.    As  to  his  conclusion  to  give 

ihe  creditor  costs  of  this  application  notwithstanding  his  failure 

to  persuade  him  to  refuse  the  certificate,  I  see  no   reason   to 

differ  from  the  discretion  which  the  Judge,  who  had  all  the  facts 

before  him,  exercised.     The  only  point  left  is  whether  the  Judge 

had  power  to  say — "Before  I  make  this  order  I  shall  require  you 

to  pay  these  costs,"  which  he  has  done  by  making  the  payment 

of  these  costs  a  condition  precedent  to  the  issue  of  the  order.     I 

think  the  Judge  was  right  in  the  course  he  took.     At  all  events, 

we  see  no  reason  for  saying  he  had  no  power  to  do  that  which 

he  has  done.    The  appeal  is  against  the  order  made  by  the 

Judge,  and  is  unsuccessful.     We  think,  therefore,  the  appeal 

should  be  dismissed,  with  costs. 

Hood,  J.  Sec.  139  of  the  Insolvency  Act  1890  prohibits  the 
grant  of  a  certificate  "  unless  it  be  proved  to  the  Court  that  a 
dividend  of  not  less  than  78.  in  the  pound  has  been  or  will  be 
paid  out  of  the  insolvent  estate  or  might  have  been  or  might  be 
paid  except  through  the  negligence  or  fraud  of  the  assignee  or 
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F.C.  trustee,"    That  is  clearly  a  reference  to  the  assets  of  the  insolvent. 

^^  Then  the  certificate  may  be  granted,  or,  rather,  the  condition  of 

~r~  payment  of  78.  in  the  pound  may  be  dispensed  with  if  the 

Harding.       failure  to  pay  it  has  arisen  from  circumstances  for  which  the 

HooTyJ.       insolvent  cannot,  in  the  opinion  of  the  Judge,  be  justly  held 

responsible,  still  referring  to  his  assets.     The  facts  here,  to  my 

mind,  show  that  the  respondent  was  guilty  of  conduct  which 

might  or  might  not  have  brought  him  within  other  sections  of 

the  Act,  but  was  guilty  of  no  offence  under  this  section.  For 

that  reason  I  concur  in  the  judgment  of  A'Beckett,  J. 

Hodges,  J.  (dissenting).  This  is  an  appeal  from  the  Judge 
of  the  Court  of  Insolvency,  who  granted  under  sec.  139  of 
the  Insolvency  Act  1890  a  certificate  and  a  dispensation  with 
the  condition  of  paying  7s.  in  the  pound.  The  Act  provides 
that  such  dispensation  shall  only  be  granted  where  it  is  proved 
to  the  satisfaction  of  the  Court  that  the  condition  of  things  has 
arisen  from  circumstances  for  which  the  insolvent  cannot  justly 
be  held  responsible.  The  condition  of  things  has  been  brought 
about  by  the  insolvent  on  more  than  one  occasion  breaking  his 
contract  with  his  employer,  and,  as  the  Judge  determines,  by  his 
want  of  judgment  and  his  temper.  Is  that  proof  that  the 
condition  of  things  has  arisen  from  circumstances  for  which  he 
cannot  justly  be  held  responsible  ?  I  should  have  thought  that 
proof  that  the  condition  of  things  arose  from  circumstances  for 
which  the  insolvent  could  justly  be  held  responsible.  Therefore, 
in  my  opinion,  the  appeal  should  be  allowed,  with  costs. 

Appeal  dismissed. 

Solicitor  for  appellant :  Pincott. 

Solicitor  for  respondent :  Wighton. 

J.  M. 
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THE  SISTERS  GOLD  MINING  CO.  NO  LIABILITY  and         F.O. 
Another  v.  COTTON  and  Others.  ^ 

October  6,   6,  7, 
Mining— PartitB  to  action — AMOciaiion  improperly  incorporated— TnuUe,  8,  12. 

Cotton,  who  held  certain  water  righta  as  trustee  for  a  no-liability  company, 
transferred  such  rights  to  one  May»  as  trustee  for  the  same  company.  May  never 
became  registered  in  respect  of  such  water  rights.  Cotton  subsequently  trans- 
ferred the  same  rights  to  Jacques,  who  obtained  registration  in  respect  of  the 
lame. 

In  an  action  brought  by  the  company  and  May  as  trustee  for  the  company 
agsinst  Cotton  and  Jaoques  it  was  proved  that  the  company,  not  having  5  per 
cent  of  its  subscribed  capital  paid  up,  was  not  legally  incorporated,  and  the 
Judge  of  the  Court  of  Mines  holding  that  the  action  not  being  maintainable  by 
the  company  it  could  not  be  carried  on  by  May  alone  as  trustee,  gave  judgment 
for  the  defendants. 

Held^  upon  appeal  by  the  Full  Court  (Holboyd  and  Hodoss,  JJ.,  a*Bbcxbtt, 
J.,  dissenting),  that  the  action  could  be  carried  on  by  the  plaintiff  May  alone  as 
tnutee  for  those  beneficially  interested,  although  they  were  not  parties  to  the 
action. 

Appeal  from  an  order  made  by  His  Honor  Judge  Chomley 
sitting  as  a  Judge  of  the  Court  of  Mines  for  the  mining  district 
of  Gippsland.  The  plaint  was  issued  by  The  Sisters  Gold 
lUning  Co.  No  Liability  and  John  Rogers  May  against  Roland 
Augustus  Cotton,  Wallace  Jacques,  and  James  Baylis.  It 
alleged  that  the  defendant  Cotton  held  and  was  registered 
for  a  certain  water  right  and  water  race;  that  Cotton  took 
up  and  became  registered  for  the  same  for  and  on  behalf 
and  in  trust  for  the  plaintiff  company ;  that  on  the  6  th 
October  1902  Cotton  as  such  trustee  and  holder,  and  with 
the  consent  of  the  plaintiff  company,  transferred  such  water 
right  and  water  race  to  the  plaintiff  May,  to  hold  the  same  in 
trust  for  the  plaintiff  company ;  that  on  27th  December  1902 
Cotton,  in  fraud  of  the  said  trust,  and  without  the  consent  of 
the  company,  transferred  the  water  right  and  water  race  to  the 
defendant  Jacques,  who  on  the  same  date  became  registered  in 
respect  thereof ;  that  such  transfer  was  illegal  and  a  fraud  upon 
the  plaintiff  company,  and  was  invalid  ;  that  the  plaintiff  May, 
as  trustee  for  the  plaintiff  company,  was  entitled  to  be  and 
should  be  registered  for  and  put  in  possession  of  the  water  right 
and  water  race  ;  that  the  mining  registrar  should  be  directed  to 
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F.C.         register  the  defendant  May  as  trustee  for  the  plaintiff  company. 

1903  -^  declaration  was  sought  in  accordance  with  the  above  state- 

^    ~r^  ment  and  500Z.  dama&:es  claimed.     The  case  came  on  for  hearing 

The  Sisters  "  ° 

Gold  Mining  at  the*  Court  of  Mines,  before  His  Honor  Judge  Chomley.  The 
No  Liability  defences  set  up  at  the  hearing  were — (1)  No  registration  of 
Qfy^jf  plaintiff  company ;  (2)  neither  the  plaintiff  company  nor  May 
had  a  miner's  right  at  all  necessary  times ;  (3)  no  fraud  or 
breach  of  trust  on  the  part  of  Cotton.  The  defendant  Jacques 
put  forward  among  other  defences  the  following : — That  the 
defendant  Cotton  transferred  to  the  plaintiff  company  only 
subject  to  the  rights  of  defendant  Jacques;  that  defendant 
Jacques  had,  at  the  request  of  the  plaintiff  company  and  of  the 
defendant  Cotton,  spent  large  sums  of  money  in  respect  of  the 
water  right  and  water  race ;  that  the  plaintiff  company  was  not 
duly  incorporated,  inasmuch  as  sec.  309,  sub-sec.  1,  of  the  Com- 
paniea  Act  1890  had  not  been  complied  with  ;  that  the  action 
could  not  be  maintained  by  either  the  company  or  May,  as 
sec.  298  of  the  Mines  Act  1890  had  not  been  complied  with; 
no  miner's  right  at  time  when  the  cause  of  action  first 
arose. 

The  certificate  of  incorporation  of  the  plaintiff  company  was 
put  in,  but  it  appeared  from  the  evidence  that  5  per  cent,  of  the 
capital  had  not  been  paid  up.  The  evidence  further  showed 
that  Cotton,  who  was  at  one  time  mining  manager  of  the 
plaintiff  company,  had  become  registered  in  respect  of  the  water 
race  and  water  right,  and  had  made  a  declaration  that  he  held 
the  same  in  trust  for  the  plaintiff*  company,  setting  out  the  fact 
that  he  had  acquired  such  rights  with  the  money  of  the  plaintiff 
company ;  he.  Cotton,  then  transferred  his  rights  to  the 
defendant  May,  in  trust  for  the  plaintiff  company,  and,  sub- 
sequently. May  not  having  had  himself  registered,  he,  Cotton, 
transferred  the  same  rights  to  the  defendant  Jacques.  It  is  not 
necessary  to  set  out  the  facts  relating  to  the  right,  if  any, 
that  Jacques  acquired  by  this  transfer;  but  Jacques  became 
registered  in  respect  of  these  rights  so  transferred. 

At  the  close  of  the  plaintiff's  case  counsel  for  defendant 
applied  for  judgment,  and  on  20th  May  1903  the  Judge 
announced  his  decision  as  follows: — 
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this    case    the    defendants    apply   for    judgment    on  F.C. 

unds,  to    which   I    shall   refer    in    order :    That    the  J^ 

company   has   not   been    legally    incorporated,   as    5     the^istebs 
;  of  the  subscribed  capital  had  not  been  paid  up  prior   Gold  Mininc; 
tration.     The  first  question  that  arises  is  what  in   this    No  Liability 
ts    the   subscribed   capital  ?     According   to   the   memo-        Cty^y, 

lodged  with  the  Registrar-General  the  number  of 
abscribed  for  was  30,000  of  58,  each,  amounting  to  75001. 
itended  for  the  plaintiff  that,  taking  the  whole  of  this 
ndum  together,  its  effect  is  that  only  7150  shares  have 
bscribed  for,  as  the  22,850  held  by  J.  T.  Scott,  legal 
r,  in  trust  for  shareholders  cannot  properly  be  said  to  be 
>ed  for  ;  but,  if  that  be  so,  the  result  would  be  that  two- 
f  the  shares  had  not  been  subscribed  for,  as  required  by 
;,  which,  by  sec.  309,  is  applicable  to  no-liability  com- 
ind  the  statement  that  30,000  shares  had  been  subscribed 
Id  be  false,  and  a  fraud  upon  the  Act — an  interpreta- 
lich  should  not  be  adopted  except  on  strong  evidence, 
sr,  the  directors,  in  collecting  by  means  of  cash  and  bills 
ange  the  exact  sum  of  S75L,  which  is  five  per  cent  of 
showed  that  they  recognized  the  necessity  for  that  sum 
»aid  up ;  also  the  list  of  shareholders  in  the  company's 
book  between  dates  17th  January  and  25th  January 
hat  all  the  30,000  shares  had  been  allotted.  I  find  that 
ount  of  subscribed  capital  was  7,500{.,  and  the  amount 
i  to  be  paid  up  was  *S7oL  It  was  urged  for  the  plaintiffs 
is  sum  was  paid  up  by  the  following  items  : — Cash,  100/. ; 
'  exchange  (Miss  Newport,  1121.  lOs. ;  Mrs.  Hamilton, 
h.) ;  and  Adam  McCracken,  501. ;  bringing  the  total  to 
The  legal  manager,  May,  said — *  I  regard  the  bills  as 
s  worth  for  their  face  value.*  Fowler,  one  of  the 
rs,  says — *  These  bills  were  accepted  by  the  company  as 
Hanna,  another  director,  says — *The  bills  given  by 
Tt,  Hamilton,  and  McCracken  I  valued  at  their  full  face 

They  were  taken  bond  fide  by  the  company  at  their  face 

The  bills  were  good  for  cash  less  discount  at  bank 
It  is  not  explained  how  it  came  about  that  bills  at 
months   good  for   their  face   value  were  not  discount- 
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F.C.  able  on  12th  March,  and  were  dishonoured  when  due  aboafc 

^^  20th   April,   and    after    various    efforts    to    enforce   payment, 

^    -—  successful  only  to  the  extent  of  41Z.  5«.,  were  ordered  to  be 

TheSiSTBBS  rt.  t 

Gold  Mining  written  off  on  31st  January  1901  as  valueless.  I  cannot  accept 
No  Liability  ^^^  statement  that  these  bills  ever  were  good  for  even  anything 
Cotton  approximating  their  face  value.  I  find  that  the  cash  and  bills 
referred  to  were  not  money  or  money's  worth  to  the  necessaiy 
'  amount  of  3752.  Next  it  is  said  that  the  mine  and  machinery, 
which  was  to  be  transferred  to  the  company  by  Mr.  Murrell, 
was  '  money's  worth '  to  much  more  than  3752.  paid  up  to  the 
company  before  registration.  To  this  it  is  answered  that  there 
was  no  contract  for  the  sale  of  this  property  prior  to  the 
registration ;  and  second,  that  if  there  was,  it  being  a  contract 
partly  for  the  sale  of  an  interest  in  land,  and  not  being  in 
writing,  it  was  not  at  the  time  of  the  registration  an  enforceable 
contract.  I  find  that  there  was  no  contract  for  this  sale  bnt 
merely  a  nude  promise  by  Mr.  Murrell  that  if  the  promoters 
succeeded  in  forming  a  company  he  would  sell  to  the  company 
when  so  formed.  The  necessary  3752.  was  therefore  not  paid 
up  in  this  manner.  I  find  therefore  that  The  Sisters  Gold 
Mining  Co.  No  Liability,  is  not  an  incorporated  company,  and  is 
incapable  of  suing.  Next,  as  regards  the  plaintiff  May :  in  this 
action  he  claims  only  as  trustee  for  and  in  virtue  of  the  rights 
of  The  Sisters  Gold  Mining  Co.  That  company  is  legally 
non-existent.  His  legal  title  to  the  water  race  and  water  right 
has  not  been  completed  by  registration.  There  is  no  evidence 
that  he  has  ever  been  in  possession.  He  has  at  most  an 
equitable  claim  to  the  water  race  and  water  right,  and  then  only 
as  trustee  for  such  persons  as  may  be  beneficially  interested  in 
the  assets  of  The  Sisters  Gold  Mining  Co.  I  do  not  think  he 
can  maintain  such  a  claim  in  this  action  as  the  summons  and 
plaint  at  present  stand.     Judgment  for  the  defendants." 

The  counsel  for  plaintiff  then  requested  the  learned  Judge 
to  state  a  special  case,  but  he  refused,  stating  that  they  had 
their  right  to  appeal.  The  defendants  then  applied  to  the 
Judge  to  fix  the  costs  of  the  defendants,  and  the  Judge 
adjourned  the  fixing  of  such  costs  to  a  future  date  to  be  fixed. 
The  plaintiffs  then  applied  for  a  stay  of  proceedings,  which  was 
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and  the  Judge  made  this  entry  in  his  book  : — "  20th  May  F.C. 

ulgment  for  defendants,  with  costs.    Mr.  Barrett  and  Mr.  ^^ 

;e  apply  to  Judge  to  fix  costs.     Reserved.     Execution  -— 

)r  14  days."  Gold   Mining 

\\e  25th  May  1903  the  Judge,  on  an  ex  parte  application    ^o  Liability 
f  of  the  plaintiffs,  signed  the  following  order,  which  was        cotton 
in  the  defendants'  solicitors  on  the  same  day  : — **  Upon 
bhe  evidence  given  on  behalf  of  the  plaintiffs  and  before 

Mr.  Finlayson  and  Mr.  Eagleson  of  counsel  for  the 
I,  and  Mr.  Barrett  of  counsel  for  defendant  Cotton,  and 
hridge  of  counsel  for  defendant  Jacques.  This  Court 
er  and  adjudge  judgment  for  the  defendants.  And  this 
>th  further  order  and  adjudge  that  the  plaintiffs  do  pay 

defendants   their  respective  costs  herein.     And  upon 
on  of  counsel  for  the  said  defendants  respectively  to  fix 
5  the  same  is  reserved.     And  this  Court  doth  further 
at  execution  be  stayed  for  14  days, 
en  under  my  hand  the  25th  day  of  May  1903. 

'*A.  W.  CHOMLEY,  pi/^j^ 

"  Judge  of  the  Court  of  Mines." 

he  25th  May,  on  the  application  of  the  solicitors  for  the 

nt  Jacques,  the  Judge  fixed  the  26th  day  of  May  for  the 

of  hearing  the  parties  on  the  question  of  fixing  costs. 

26th  May  the  Judge,  on  an  application  by  counsel  for  lUfflll 

endants,  made  without  formal  notice  to    the  plaintiffs 

er  hearing  the  solicitor  for  the  plaintiffs,  and   without 

plication  for  an  adjournment,  set  aside  his  order  of  the 

ay,  on   the   ground   that  such   order   was    premature. 

lently,  on  the  26th  May,  the  Judge  heard  counsel  for 

.nts  and  plaintiffs  as  to  the  principles  upon  which  the 

lould  be  fixed,  and  further  adjourned  such  fixing  to  a 

be  fixed. 

plaintiffs  then  brought  this  appeal  against  the  order  of 
h  May  and  also  against  the  order  of  the  26th  May.  One  of 
►unds  of  the  appeal  was  "  that  the  part  of  the  learned 
}  judgment  in  which  he  ordered  the  plaintiffs  to  pay  to 
endants  the  respective  costs  of  the  action  is  bad  and  of 
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F.C.  no  effect,  inasmuch  as  the  Judge  did  not  at  the  hearing,  nor  at 

Ij^  the  time  of  pronouncing  his  decision,  tax  the  costs  of  the  suit  on 

hearinff  :  and,  furthermore,  because  the  amount  of  such  costs  do 

The  Sisters  o  »  » 

Gold  Mining  not  form  part  of  the  order  of  such  learned  Judge." 

Co. 
No  Liability  p  Qavan  Duffy,  K.C,  (with  him  Eagleson)  for  the  appellants- 

CoTTON.        The  defendant  Cotton  held  as  trustee  for  the  plaintiff  company, 

and  whatever  title  he  possessed  he  transferred  to  the  plaintiff 

May,  as  trustee  for  the  same  company,  and  May  has  a  right  to 

have  it  declared  that  this  transfer  is  so  held  by  him  in  trust. 

Even  if  the  incorporation  of  the  plaintiff  company  be  invalid 

that  will  not  affect  the  rights  of  the  individuals  composing  the 

association.     The  plaintiff  May  holds  the  right  in  trust  for  those 

beneficially  interested,  and  he  has  a  right  to  have  that  trust 

declared  and  determined,  even  though  the  beneficiaries  are  not 

present:  Robertson  v.  Wealth  of  Nations  Gold  Mining  Co.  {a). 

The  name  given  is  merely  the  firm's  name,  and  it  does  not 

matter  whether  it  is  called  a  company  or  not ;  those  beneficially 

interested  choose  to  call  themselves   by   that   name,  and  the 

plaintiff  May  is  entitled   to  sue  as   trustee  for  those  calling 

themselves  by  that  name.     The  appeal  is  substantially  an  appeal 

from  the  original  order,  and  there  was  no  necessity  to  draw  up 

the  order :  Reg.  v.  Quinlan,  Ex  parte  Sampson  (6). 

H.  Bai^ett  for  the  defendant  Cotton;  Dethridge  for  the 
defendant  Jacques — The  plaintiff  May  had  no  right  in  himself 
to  sue  in  this  action.  He  only  purported  to  sue  as  trustee  for  a 
non-existent  body.  He  had  no  legal  title,  because  the  legal 
title  is  in  the  defendant  Jacques.  Registration  was  necessary 
to  complete  the  legal  title,  and  May  never  did  get  registered 
The  action  is  framed  as  one  in  which  a  company  is  one  plaintiff, 
and  a  trustee  for  that  company  is  the  other  plaintiff.  During  the 
hearing  it  is  proved  that  there  is  no  such  company,  and  so  it 
must  disappear  from  the  action,  and  that  leaves  the  plaintiff 
May  alone  suing  as  a  trustee  for  a  company  that  does  not  exist. 
The  defendants  can  get  no  redress  under  such  circumstances  if 
costs  are  awarded  in  their  favour.  Then  the  appeal  is 
prematurely  brought ;  there  is  no  order  yet  made  by  the  Judge; 
(a)    [1888]  14  V.L.R.  584.  (6)    [1884J  10  V.L  R.  (L.)  102. 
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the  making  of  a  final  order  was  purposely  postponed  so  that  the  F.C. 

costs  could  be  fixed,  because  costs  cannot  be  awarded  unless  j[^ 

fixed  by  the  order.     The  defendants  certainly  did  get  the  Judge  *"— 

J.  HE  oISTEHS 

to  sign  an  order,  but  this  was  immediately  cancelled  by  the  Gold  Mining 
Judge.  Until  an  order  has  been  made,  there  is  no  jurisdiction  nq  Liability 
to  entertain  this  appeal,  because  there  is  no  order  in  existence 
from  which  an  appeal  will  lie. 

Duffy  in  reply. 

HoLROYD,  J.  We  are  all  of  opinion  that  we  have  jurisdiction 
to  entertain  this  appeal.  No  difficulty  as  to  the  costs  of  the 
defendants  have  been  causad  by  the  Judge  not  having  fixed  the 
amount  of  those  costs  immediately  after  the  trial.  We  think 
that  that  is  a  matter  which,  if  any  injury  has  been  done,  may  be 
remedied. 

We  think  the  appeal  should  be  allowed.  We  are  not  so 
overwhelmed  by  the  absence  of  the  beneficiary  as  our  brother 
A'Beckett  is.  It  appears  that  Cotton,  the  registered  owner  of  a 
water  race  and  rights,  has  declared  that  he  held  the  same  in 
trust  for  a  certain  company  calling  itself  The  Sisters  Gold 
Mining  Co.  No  Liability  ;  he  transferred  that  right  in  the  race 
to  May,  and  under  a  declaration  of  trust,  which  is  before  us,  he 
statas  the  reason  why  he  so  transferred  it,  namely,  because  he 
took  it  up  with  money  belonging  to  the  company  so  describing 
itself  as  The  Sisters  Gold  Mining  Co.  Subsequently  to  his 
having  done  this  he  chose  to  transfer  that  right  and  race  to 
another  person,  and,  so  far  as  appears  yet  from  the  evidence, 
without  any  sufficient  justification.  He  transfers  to  Jacques  the 
very  self-same  thing  as  he  had  already  transferred  to  May — ^he 
transferred  to  him  that  which  he  held  as  trustee  for  the  company 
calling  itself  The  Sisters  Gold  Mining  Co.  It  turns  out  that  the 
persons  who  obtained  as  a  fact  registration  in  that  name  were 
not  authorized  so  to  obtain  registration,  because  the  percentage 
of  capital  required  by  the  Act  had  not  all  been  paid  up.  But 
there  they  were,  and  Cotton  held  in  trust  for  no  one  else.  You 
cannot  cut  away  Cotton's  trust  simply  by  saying  that  the  com- 
pany represented  itself  as  a  duly  registered  company  when  it 
was  not    The  effect  of  the  improper  registration  is  to  make  all 
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F.C.  the  individuals  of  the  so-called  company  liable,  and  there  were 

[^  means  of  bringing  all  the  members  of  that  company  before  tbe 

~  Court,  if  necessary.     We  think  May  should  be  in  a  position  to 

Gold  Mining  establish  his  rights  as  against  Cotton,  and  that  he  had  a  right, 

No  Liability  as  against  Cotton,  who  had  transferred  to  him  all  his  rights,  to 

Cotton. 


Holroydf  J, 


say  that  Cotton  should  not  get  anyone  else  registered.  May 
may  have  been  neglectful  in  not  obtaining  registration,  and 
Jacques  may  have  acquired  some  rights,  but  we  think  that  May 
can  sue  and  establish  his  rights,  if  any,  against  both  of  them. 
May  was  not  deprived  of  that  right  by  reason  of  the  miafortane 
of  being  a  trustee  for  persons  who  were  not  registered.  There 
are  equities  existing  which  must  be  adjusted,  and  to  make  the 
matter  straight  the  appeal  should  be  allowed  and  set  down  for 
rehearing  before  a  Judge  of  the  Supreme  Court.  The  plaintiff 
will  have  liberty  to  amend  if  he  thinks  proper  by  adding  as 
plaintiffs  the  members  of  The  Sisters  Gold  Mining  Co. 

Hodges,  J.  I  agree  that  the  appeal  should  be  allowed.  It 
was  urged  that  the  action  should  be  dismissed  altogether, 
because  one  of  the  plaintiffs,  The  Sisters  Gold  Mining  Co.,  was 
not  a  duly  incorporated  company,  and  that,  therefore,  the  only 
plaintiff  was  May.  It  was  said  that  one  plaintiff,  claiming  as  he 
is  claiming  as  trustee,  should  not  be  heard  unless  he  has  hb 
cestui  que  trust  joined  with  him.  There  may  be  cas«s  where 
such  a  contention  would  be  acceded  to,  but  it  seems  to  me  in 
such  a  case  as  this  it  would  be  little  better  than  a  burlesque 
upon  the  administration  of  justice.  May,  the  plaintiff  here, 
claims  under  a  transfer  from  the  defendant  Cotton  ;  he  says  he 
claims  as  the  transferee  from  Cotton,  Cotton  being  a  trustee  for 
The  Sisters  Gold  Mining  Co.,  and  the  transfer  being  made  to  him 
as  representing  that  company  and  qa  trustee  for  such  company. 
Cotton  afterwards  purports  to  transfer  to  Jacques  what  he  had 
already  transferred  to  May,  and  when  the  case  came  on  for  trial 
he  said : — "  It  is  true  I  said  I  was  a  trustee  for  The  Sisters  Gold 
Mining  Co.,  it  is  quite  true  I  assigned  as  trustee  for  that 
company,  it  is  true  I  was  the  manager  of  that  company ;  but  it 
is  all  a  fiction,  there  is  no  such  company,  I  really  was  no  such 
trustee,  and  that  is  my  defence  to  the  actioii."     In  my  opinioD, 
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r  Cotton  did,  he  did  transfer,  and  when  he  attempts  F.C. 

kt  in  fraud  of  his  previous  transfer  to  transfer  again,  it  ]^ 

ity  of  the  Court  to  stop  him.  "~~~ 

defence  which  Cotton  desires  to  set  up  can  be  set  up  Gold  Mininu 

ihe  plaintiff,  but  I  concur  in  allowing  an  amendment  to  No  Liability 

Cotton. 


if  it  is  deemed  fit  by  the  plaintiff. 
30sts  of  this  appeal  and  the  costs  of  the  original  hearing 
the  discretion  of  the  Judge  who  rehears  the  case. 

::!KETT,  J.  In  this  case  I  differ  from  the  view,  which  has 
cceptance  with  the  majority  of  the  Court,  as  to  the 
lursued  by  the  Judge  of  the  Court  of  Mines  on  the 
1  taken  when  the  case  was  closed.  The  proceedings 
jed  by  a  plaint  in  the  Court  of  Mines  asserting  a  right 
mistered  as  to  certain  water  rights  and  races  that  had 
ediy  been  acquired  on  trust  for  an  association,  as  I  will 
body  which  was  supposed  to  be  a  corporation.  No 
was  held  on  trust  for  that  association,  and  there  had 
informal  transfer  of  those  rights  not  perfected  by 
ion  by  May  as  trustee  for  the  association.  Then  the 
^ho  transferred  to  May  afterwards  transferred  the  same 
Jacques  who  is  made  a  defendant,  and  a  complicated 
ihip  was  disclosed  in  evidence,  but  so  far  as  the 
s  case  is  concerned  it  showed  that  this  lease  was  held  on 
r  this  association  described  as  a  corporation  with  no 
It  was  alleged  that  in  breach  of  this  trust  the  rights 
gned  to  May  were  assigned  to  Jacques,  who  had  become 
er,  so  as  to  displace  May's  title.  The  form  of  action 
he  corporation  by  the  trustee,  and  May  joined  as  plaintiff, 
[escribed  as  trustee  for  the  association,  and  it  hajs  not  set 
interest  apart  from  that  which  he  holds  for  the  associa- 
e  action  is  founded  on  the  supposition  that  there  are  two 
-the  party  beneficially  interested,  the  corporation,  and  the 
for  the  corporation,  May.  So  the  matter  proceeds,  and 
the  course  of  the  proceeding  evidence  is  given  to  show 
ere  has  not  been  a  valid  constitution  of  the  alleged 
tre  body,  and  the  Judge  sustains  that  objection.  This 
a  of  opinion  that  he  was  right  in  coming  to  the  con- 
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A'Beckett,  J, 


elusion  that  the  corporation  did  not  exist.  What  is  the  coDse* 
quence  ?  The  consequence  is  that  an  action  purporting  to  be  an 
action  by  a  beneficiary  and  a  trustee  is  an  action  by  the  trustee 
alone.  In  accordance  with  the  rules  as  to  parties  the  question 
is  can  that  action  go  on,  the  beneficiary  not  being  a  party  and 
the  action  being  one  begun  by  a  beneficiary  and  a  trustee  ?  Can 
it  proceed  with  the  trustee  alone  ?  That  is  the  view  the  Judge 
of  the  Court  of  Mines  considered,  and  he  decided  that  it  could 
not  go  on.  In  his  judgment  he  gives  reasons  for  holding  that 
the  corporation  does  not  exist. 

[His  Honor  read  the  judgment  of  the  Judge  in  the  Court 
below,  as  to  the  finding  upon  this  point.] 

The  Judge  intimates  in  those  words  his  readiness  to  accede 
to  any  proposition  to  restore  the  action  in  effect  to  the  position 
as  to  parties  in  which  it  stood — that  is,  not  only  to  have  the 
trustee  present  as  plaintiff,  but  also  the  beneficiary  as  plaintiff 
No  suggestion  is  made,  and  as  there  is  none  he  says  that  he 
must  find  for  the  defendant.  I  think  he  had  no  other 
alternative.  I  think  the  rule  as  to  parties  may  sometimes  work 
unfairly.  In  this  case  it  may  be  that  no  harm  would  come  of  it, 
but,  as  a  matter  of  law,  the  Judge  was  right,  in  my  opinion.  It 
is  not  a  question  simply  of  whether  the  party  present  is  wrongly 
described  as  a  corporation,  whether  the  designation  is  right,  but 
whether  an  action  brought  by  two  parties  can  go  on  and  be 
carried  on  by  one.  Counsel  urged  that  a  two-legged  action 
can  proceed  as  a  one-legged  action,  and  relied  upon  the  decision 
in  Robertson  v.  The  Wealth  of  Nations  0.  M.  Co.,  but  there  the 
double  character  of  the  claimant  was  recognized,  and  the  plead- 
ings were  put  right  by  having  on  the  record  the  persons  who 
represented  the  association.  The  action  here  was  reduced  to 
that  maimed  condition,  I  do  not  think  it  could  go  on  in  that 
maimed  condition,  and  I  find  it  difficult  to  see  how  the  absence 
of  this  beneficiary,  recognized  as  a  necessary  party,  can  be 
supported. 

Solicitor  for  the  plaintiffs  :  Brayahay. 

Solicitor  for  the  defendants :  Wilkinson. 

w.  H.  M. 
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[IN  CHAMBBBS.]  HODGES,  J. 

BEAR  V.  GARLINGE.  .  ^^^^ 

■    Apnl  19. 
PraeUce—'*  RvUs  qf  the   Supreme    Court  1884"— Onfer  ///.,    r.   6—8peeiaUy 
hndoned  urrU — Debt  or  liquidated  demand  ariemg  under  a  eontraet — Depatit 
money  on  oofnlract  to  purchase  land. 

The  plaintiff  indorsed  a  writ  nnder  Order  III.,  r.  6,  with  a  claim  to  recover 
the  sum  of  1000/.,  which  the  defendant  in  a  contract  for  the  purchase  of  land 
Agreed  to  pay  as  a  deposit  "  upon  the  acceptance  of  this  offer.*'  The  offer  was 
socepted. 

Held,  that  this  was  not  a  debt  or  liquidated  demand  arising  under  a  contract 
within  the  meaning  of  Order  III.,  r.  6,  and  was  not  the  subject-matter  for  a 
specially  indorsed  writ. 

This  was  an  application  made  on  behalf  of  the  plaintiff  for 
leave  to  sign  final  judgment  under  Order  XIV.,  r.  1. 

The  writ  was  indorsed  as  follows : — 

"  The  plaintiff's  claim  is  for  money  due  from  the  defendant 
to  the  plaintiff  under  an  agreement  in  writing  dated  the  2nd 
day  of  February  1904,  made  between  the  parties. 

"  Particulars. 
"  1904. 

**  Feb.  2nd.  To  amount  of  deposit  due  this  day  under  agree- 
ment for  sale  to  you  of  plaintiff's  property  known  as  '  Triton/ 
lOOOf.     Amount  claimed,  1000?. 

"  The  plaintiff  also  claims  payment  of  interest  on  the  said 
sum  of  lOOOi.  from  the  2nd  day  of  February  1904  till  judgment 
at  the  rate  of  4^  per  cent,  per  annum,  being  the  rate  mentioned 
m  the  said  agreement." 

The  affidavit  in  support  of  the  application  set  out  the  con- 
tract, which,  so  far  as  it  is  material  to  this  report,  was  as 
follows : — 

"  Feb.  2nd  1904. 
"  Mr.  W.  Brisbane. 

"  I  hereby  offer  to  purchase  Mrs.  E.  M.  Bear's  property,  as 

inspected  by  me  to-day,  situated  at  Crib  Point,  containing  400 

acres  of  land  or  thereabouts,  together  with  all  improvements 

erected  thereon,  for  the  sum  of  three  thousand  pounds  (3000?.), 

on  the  following  terms : — lOOOi.  deposit  on  acceptance  of  offer, 
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HODGES,  J.    and  the  balance  in  4  equal  yearly  payments,  payable  in  2,  3,  4, 

1904  and  5  years  respectively  from  date  of  contract,  together  with 

interest  thereon  at  the  rate  of  4}  per  cent,  per  annum,  payable 

half-yearly. 

«  T.  Garlinge. 

"  I  hereby  accept  the  above  offer,  and  authorize  W.  Brisbane 
to  accept  a  deposit. 

"  Feb.  2nd  1904.  Emma  Mat  Beab." 

There  was  no  affidavit  filed  by  the  defendant  in  reply. 

W.  H.  Movie  for  the  plaintiff  in  support  of  the  summons— 
The  question  involved  in  this  application  is  whether  the  claim 
on  this  writ  is  the  subject  of  a  special  indorsement  under 
Order  III.,  r.  6 — whether  it  is  "a  debt  or  liquidated  demand 
arising  upon  a  contract''  The  defendant  has  agreed  to  pay 
1000^.  upon  the  plaintiff's  acceptance  of  the  offer,  the  plaintiff 
has  accepted  the  offer,  and  the  defendant  has  become  liable  to 
pay  the  10002.  The  defendant  has  not  definitely  repudiated  the 
whole  contract  of  purchase.  The  only  condition  attaching  to 
the  payment  of  the  money  was  the  acceptance  of  the  offer ;  that 
condition  ha.s  been  fulfilled,  and  therefore  a  liquidated  demand 
under  a  contract  has  arisen.  The  question  of  the  plaintiff 
making  or  showing  title  does  not  arise  ;  she  need  not  yet  tender 
a  conveyance,  because  the  sum  sought  to  be  recovered  is  merely 
the  deposit  money.  This  point  was  decided  this  year  in  a  case 
of  Hanson  v.  Splatt  (unreported)  by  Hood,  J.,  who  held  that 
in  a  contract  for  the  purchase  of  land  the  agreement  to  pay  a 
definite  sum  upon  a  date  fixed  was  within  Order  III.,  r.  6,  and 
the  learned  Judge  refused  to  follow  the  case  of  Leader  v.  Tod- 
Heatley  (a),  in  which  Stirling,  J.,  expressed  a  view  to  the 
contrary. 

Lewera  for  the  defendant  to  oppose — The  plaintiff  can  sue 
either  for  specific  performance  of  the  whole  contract,  which  is 
not  the  subject  for  a  specially  indorsed  writ,  or  for  damages  for 
breach  of  the  contract,  which' admittedly  cannot  form  the  subject 
of  such   indorsement     The  principle   laid  down   in   Leader  v. 

(a)    [1891]  W.N.  38. 
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Tod'Heatley  is  correct ;  the  plaintiff  cannot  retain  the  land  and 
at  the  same  time  sue  for  the  payment  of  the  purchase-money : 
See  Laird  v.  Pirn  (b).  The  authorities  are  clear  that  the  right 
of  action  involved  in  this  case  is  one  for  damages  for  breach  of 
contract. 

[Hodges,  J.  I  will  refer  this  to  the  Full  Court  if  it  is  so 
desired,  but  I  am  of  opinion  that  the  plaintiff  cannot  succeed 
upon  this  application.] 

MovZe — The  plaintiff  would  prefer  to  have  the  application 
dismissed,  and  the  summons  turned  into  a  summons  for  direc- 
tions. 

Hodges,  J.  In  this  case  the  plaintiff  has  agreed  to  sell,  and 
the  defendant  has  agreed  to  buy  from  the  plaintiff,  a  certain 
piece  of  land.  By  the  contract  it  was  agreed  that  the  sum  of 
10002.  should  be  paid  as  deposit  upon  the  plaintiffs  acceptance 
of  the  offer.  The  offer  was  accepted,  and  the  plaintiff  now  sues 
for  the  1000{.,  which  was  not  paid  as  agreed,  and  asks  that  she 
may  have  judgment  signed  under  Order  XIY.,  r.  1.  The  writ 
purports  to  be  specially  indorsed  under  Order  III.,  r.  6,  and 
judgment  is  asked  for  on  the  ground  that  this  is  an  action  to 
recover  a  debt  or  liquidated  demand  arising  under  a  contract 
within  the  mecuiing  of  Order  III.,  r.  6.  In  my  opinion  this 
claim  does  not  come  within  that  rule  at  all.  There  is  no  doubt 
that  in  a  certain  sense  the  action  is  brought  to  recover  a  sum 
fixed  as  to  amount,  but  in  my  opinion  it  is  not  "  a  debt "  within 
the  meaning  of  that  rule.  There  is  an  obligation  to  pay  on  the  one 
^ide,  as  there  is  an  obligation  afterwards  on  the  other  side  to 
^how  title.  The  illustrations  given  in  rule  6  themselves  show 
that  this  is  not  the  kind  of  debt  or  liquidated  demand  contem- 
plated. (His  Honor  read  the  rule.)  Those  are  cases  in  which 
the  whole  thing  has  passed  from  the  one  party,  and  nothing 
remains  to  be  done  by  the  other  party  except  to  pay.  That 
does  not  apply  to  a  case  like  this,  where  the  plaintiff  retains 
possession  of  the  land,  and  where  ordinarily  the  title  will  not  be 
parted  with  until  all  the  purchase  money  has  been  paid.  The 
purchaser  contracts  that  he  will  pay  in  a  certain  time  by  certain 
(h)    [1841]  7  M.  ft  W.  474. 
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instalments,  but  the  non-payment  of  these  sums  is  not  a  matter 
which  entitles  the  vendor  to  recover  them  in  a  summary  way. 
Practically  that  would  be  asking  to  have  the  contract  performed 
piecemeal :  first  he  desires  to  bring  an  action  to  recover  the 
amount  of  the  deposit,  next  he  would  want  to  recover  one  of  the 
instalments  of  purchase-money,  and  so  on,  and  so  gradually  get 
specific  performance  of  the  contract  by  a  series  of  actions  under 
one  and  the  same  contract.  I  do  not  think  that  that  was  ever 
contemplated  by  these  rules.  If  the  defendant  repudiates  the 
contract,  then  the  plaintiff  is  entitled  to  damages,  but  the 
measure  of  such  damages  would  not  be  the  whole  amount  of  the 
purchase-money  under  the  contract.  It  is  not  necessary  in  this 
case  to  say  what  would  be  the  effect  of  a  contract  containing  a 
provision  that  the  sum  deposited  was  to  be  ascertained  or 
liquidated  damages  in  the  event  of  the  purchaser  not  performing 
the  contract.  That  is  not  the  case  here.  The  application  will 
be  refused,  but  without  costs. 

Solicitors  for  the  plaintiff:  Blake  &  RiggcUL 

Solicitors  for  the  defendant :  Malleaon,  Eiigland  <b  Stevoart 

w.  H.  M. 


F.C.  KELLY  V.  THE  MAYOR,  ETC.,  OF  FITZROY. 

1904  The  Local  Government  Act  1890  {No.  1112),  $$.  246,  277— The  Local  ChvernmeiU 

March  8,  9.  Act  1891   {No.    1243),   m.   56,   GO—RateabUity^PremUes  used  as  primary 

school — Exclunve  use — Notice  of  appeal j  rates— Amendment  o/  notice  of  appeal 

—New  case  raised— Justices  Act  1890  {No,  1106),  »,  185. 

The  appellant  was  rated  in  respect  of  buildings  which  were  used  by  day  as  a 
primary  free  schooL  The  buildings  were,  however,  used  almost  every  night  for 
concerts  and  meetings  of  societies  connected  with  the  church  which  had  the  conduct 
of  the  school  classes.     No  charges  were  made  by  the  appellant  for  such  use. 

Held,  that  the  buildings  were  not  *'used  exclusively  for  the  purposes  of  any 
primary  school "  within  the  meaning  of  sec.  246  of  the  Local  Oi>vemmeni  Act  1890 
as  amended  by  sec.  56  of  Act  No.  1243,  and  were  rateable. 

There  is  no  jurisdiction  at  the  hearing  of  a  rate  appeal  to  allow  a  notice  of 
appeal  to  be  amended  so  as  to  raise  a  new  case. 

Case  stated  by  a  Judge  of  the  County  Court. 
E.  J.  Kelly  was  rated  in  respect  of  Presbytery  and  school- 
house  at  Nicholson-street,  Fitzroy,  the  former  being  assessed  at 
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L,  and  the  latter  at  21SL  He  appealed  to  the  County  Court, 
jing  in  his  notice  the  following  grounds  of  appeal : — 
[.  Exemption  from  rating  of  the  portion  A  of  the  said 
lerty,  and  which  is  described  as  "  schools,"  as  being  premises 
exclusively  for  the  purposes  of  a  primary  school  in  which 
Ation  is  given  free  to  the  scholars. 

!.  Exemption  from   rating  of  the  portion   B   of  the  said 
erty,  and  which  is  described  as  "  Presbytery,"  as  being  piart 
place  used  exclusively  for  public  worship. 
K  Unfairness  in  the  valuation  of  the  said  property. 
>.  Incorrectness  in  the  valuation  of  the  said  property. 
.  Unfairness  in  the  amount  assessed  on  such  property. 
.  Incorrectness  in  the  amount  assessed  on  such  property, 
udge  Johnston  heard  the  appeal,  and  at  the  close  of  the 
llant's  case  application  was  made  to  amend  the  notice  of 
al  by  claiming  that  the  property  was  under  the  exemption 
e.  246  of  the  Local  Government  Act  1890  in  favour  of  lands 
exclusively  for  charitable  purposes, 
'he  amendment  was  allowed. 

'he  learned  Judge  held  that  the  premises  were  not  used 
isively  for  charitable  purposes,  and  he  upheld  the  rate  as  to 
^resbytery,  but  reduced  the  assessment  to  175i.  His  Honor 
i,  as  to  the  school,  that  the  building  was  used  almost 
bly  for  charity  concerts,  bazaars,  friendly  society  meetings, 
mutual  improvement  society  meetings,  but  without  any 
aent  of  rent,  and  he  quashed  the  rate  in  respect  of  the 
d1,  but  assessed  it  provisionally  at  2002. 


F.C. 

1904 
Kellt 

V, 

The 
Mayor,  kto., 

OF 
FiTZROY. 


Cliffy,  K,C.  (with  him  Hogan)  for  the  appellant — ^The 
ity  Court  had  power  to  amend  the  notice  of  appeal,  and  we 
now  entitled  to  raise  the  general  exemption  of  lands  used 
haritable  purposes :  Justices  Act  1890,  sees,  128  (ii.),  185. 
Isaacs,  K,G. — There  is  no  power  to  amend  the  notice  of 
»1.] 

Phere  is  power  under  the  Justices  Act  1890,  sec.  185,  to  make 
unendment  asked  for:  See  also  sec.  128  (11)  of  that  Act. 

Fhe  following  judgment  was  then  delivered  upon  this  point: — 
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Madden,  C.J.  We  are  of  opinion  that  the  amendment 
cannot  be  made.  Sec.  277  of  the  Local  Ghvemment  Act  is 
exceedingly  distinct  on  the  subject  of  this  appeal,  and  the  terms 
on  which  it  may  be  had,  and  for  reasons  easily  understood.  Sec. 
277  provides — "  If  any  person  think  himself  aggrieved  .... 
he  may  at  any  time  within  one  month  give  notice  of  his  inten- 
tion to  appeal  to  the  next  Court  of  General  Sessions  .... 
but  no  such  appeal  shall  be  entertained  at  such  Court  unless 
fourteen  clear  days'  notice  in  writing  of  such  appeal  stating  the 
nature  and  grounds  thereof  be  given  by  the  aggrieved  party  to 
the  Council  of  the  municipality."  It  is  true  that  there  is  a 
clause  providing  that  the  rate  may  be  recovered  at  once, 
notwithstanding  the  appeal,  and  the  reason  is  that  the  local 
body  requires  to  know  what  its  revenue  will  be  and  upon  what 
amount  of  money  it  can  rely.  It  is  very  important  that  it 
should  know  within  a  limited  time  what  is  to  be  the  history  of 
a  given  rate,  because,  though  recovered,  it  may  have  to  be 
handed  back,  and,  in  order  that  it  may  be  able  to  deal  with  the 
matter  within  the  time  contemplated,  it  must  have  distinct 
notice,  so  that  it  may  deal  with  the  matter  then  and  there.  It 
must  not  be  strung  up  indefinitely.  When  the  case  came  on, 
the  notice  stated  some  ground,  in  compliance  with  the  Statute, 
but  did  not  state  the  ground  now  sought  to  be  relied  upon.  It 
is  said  that  when  the  case  came  before  the  Court  it  had  authority 
to  amend  the  appeal  by  adding  a  new  ground  altogether. 

To  begin  with,  the  addition  of  such  a  new  ground  would  be 
in  contravention  of  the  spirit  of  sec.  277,  if  not  of  its  words.  It 
is  said  that  there  might  be  a  case  of  an  appeal,  for  instance,  in 
which  no  ground  was  stated,  and  it  is  suggested  by  counsel  that 
it  would  be  legitimate  for  the  Court,  at  the  hearing,  to  allow 
the  appellant  to  amend  by  stating  grounds.  That  would  be  to 
distinctly  defeat  sec.  277,  and  there  is  no  express  authority  which 
would  authorize  the  Court  to  do  that  at  the  trial  which  had  to 
be  done  at  least  fourteen  days  before.  It  is  said  that  an 
adjournment  might  be  made.  There  is  no  authority  to  adjourn, 
and  adjournment  would  defeat  the  purpose  which  is  obvious 
enough  by  sec.  277.  It  is  said  that  sec.  185  of  the  Justicea  Act 
would  allow  this  amendment  to  be  made,  and  that  the  general 
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terms  of  that  section  overcome  the  more  specific  terms  of  sec. 
277.  It  provides — **  Every  Court  of  General  Sessions  shall  have 
power  to  amend  at  any  time  and  at  any  stage  of  the  proceedings 
any  affidavit  notice  record  decree  judgment  order  writ  prsdcipe 
process  or  other  proceeding  used  before  or  in  such  Court  in  any 
matters  which  appear  to  such  Court  not  likely  to  mislead 
....  and  to  impose  such  terms  and  to  award  such  reason- 
able costs  of  such  amendment  as  it  thinks  fit."  That  would 
seem  to  contemplate  the  amendment  of  an  existing  notice,  for 
mstance,  and  the  amendment  is  to  be  given  in  those  cases  only 
to  such  an  extent  as  is  not  calculated  to  mislead,  and  adding  a 
new  ground  would  not  come  within  the  literal  terms  of  that 
section  at  all.  The  general  section  which  authorizes  justices  to 
amend  is  exceedingly  comprehensive ;  not  only  have  they  the 
power,  but  they  are  required  to  make  amendments  to  meet  the 
justice  of  the  case.  Making  a  new  case  would  not  be  contem- 
plated as  included  in  the  jurisdiction  to  amend  formerly.  I  do 
not  know  whether  that  section  would  make  any  difference,  but 
the  principle  decided  in  this  Court  was,  although  there  was 
formerly  a  general  power  to  amend,  no  amendment  was 
permitted  which  raised  a  new  case.  This  clearly  would  raise  a 
new  case,  and  for  those  reasons  we  think  the  amendment  cannot 
be  made  now,  and  ought  not  to  have  been  made  by  the  County 
Court. 

Isaacs,  K,C.  (with  him  Dethridge)  for  the  mayor,  &c.,  of 
Fitzroy — The  school '  buildings  are  exempt  wherever  they  are 
used  exclusively  for  the  purpose  of  any  primary  school  in  which 
education  is  given  free  to  the  scholars :  Sec.  246  of  Act  No.  1112, 
as  amended  by  sec.  66  of  Act  No.  1243.  The  evidence  shows 
that  these  buildings  were  constantly  used  for  other  purposes. 
The  case  of  Pv/nris  v.  Trail  (a)  establishes  the  principle  that 
if  a  building  is  used  as  a  fact  for  any  other  purpose  than  that 
which  gives  the  exemption  it  may  be  rated,  and  the  exemption 
cannot  be  claimed :  Castle  on  Rating  (3rd  ed.),  pp.  39,  40 ; 
Commissioners  of  Inland  Revenue  v.  Forrest  (6) ;  Cefmeteries 
Commiittee  v.  Commissioner  for  Valuation  (c). 

(a)    [18491 3  Ex.  344.  (6)    [1890]  15  App.  Gas.,  at  p.  340. 

(c)    [1897]  2  It.  R.,  at  p.  170. 
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F.C.  Duffy — There  has  been  no  use  of  a  beneficial  character,  no 

^^  use  which  is  inconsistent  with  the  use  of  the  building  for  educa- 

—  tional  purposes,  and  no  money  has  been  received  for  the  occasional 

V,  temporary  uses  to   which   the   buildings  have   been  applied: 

Ths 
Mayor,  ETC.,    Trustees  of  Victorian  Rifle  Association  v.  Williamstown  (d); 

Disney  v.  Williamstoiun  (e).  The  trustee  of  these  buildings 
gets  no  benefit  from  the  extraneous  use  of  them,  and  the  case 
comes  within  the  principle  enunciated  in  Mayor  of  Sale  v. 
Beai^p  (/),  in  which  the  occasional  user  of  a  paddock  sur- 
rounding a  church  was  held  not  to  alter  the  exemption. 

Madden,  C.J.,  delivered  the  judgment  of  the  Coari 
[Madden,  C.J.,  Hodges  and  Hood,  JJ.]  The  only  question 
which  remains  for  determination  here  is  the  question  whether 
the  school,  the  subject  of  the  appeal,  is  or  is  not  rateable 
property.  Sec.  246  of  the  Local  Oovemment  Act,  as  amended 
by  Act  No.  1243,  provides  that — "All  land  shall  be  rateable 
property,"  except,  amongst  other  things,  "  any  land  or  premiseB 
used  exclusively  for  the  purposes  of  any  primary  school  in 
which  education  is  given  free  to  the  scholars."  In  the  present 
case,  the  school  was  erected  as  a  primary  school,  and  was  in  a 
large  degree,  perhaps  mainly,  used  for  primary  education  within 
the  meaning  of  the  Act.  In  addition  to  that,  it  is  shown  by 
evidence  that  concerts  for  charitable  purposes  are  held  in  the 
school-house ;  that  a  bazaar  is  held  annually  for  the  benefit  of 
the  school ;  that  some  of  the  parishioners  (cC  branch  of  a  Catholic 
friendly  society)  hold  meetings  fortnightly  in  the  school-hall; 
and  that  some  Catholic  Young  Men's  Societies,  for  mutual 
improvement,  also  meet  there. 

The  learned  Judge,  in  the  first  place,  finds  that  the  place  is 
not  rateable,  because  it  was  exclusively  used  as  a  primary  school, 
where  education  was  free  to  the  scholars.  His  Honor  finds 
specially  this  fact  in  dealing  with  the  authorities  cited  to  him. 
He  went  on  to  say — ''  One  or  other  of  these  things  is  of  almost 
nightly  occurrence.  They  take  place  presumably  by  the  per- 
mission of  the   trustees,  but  no  rent  is  paid.     I  view  these 

(d)    [1890]  16  V.UR.  261.  (e)    [18S8]  15  V.L.IL  59. 

(/•)     [1890]  16  V.L.JR.  668. 
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persons  merely  in  the  light  of  guests.  I  do  not  think  I  ought 
to  conclude,  from  the  fact  that  the  trustees  permit  these  things 
at  hours  when  the  building  is  not  wanted  for  school  purposes, 
that  they,  the  trustees,  are  thereby  using  the  premises  for  other 
than  school  purposes.  For  these  reasons  I  quash  the  rate  in 
respect  of  the  school  premises." 

The  nature  of  the  exception  is  very  clearly  cut  in  sec.  246, 
as  amended,  and  although  that  is  so,  we  think  that  some  slight 
departure  from  the  use  which  is  the  subject  of  the  exception 
might  as  a  matter  of  fact  be  interpreted  as  not  altering  the 
nature  of  the  tenement  which  is  the  subject  of  the  exception, 
as,  for  instance,  if  people  were  allowed  once  in  a  way  to  occupy 
the  school,  that  would  not  substantially  alter  the  purpose  in 
respect  of  which  it  is  excepted  from  rating  by  the  Act.  It  is 
said  that  these  various  and  becoming  uses  are  applied  to  this 
building  almost  nightly,  and,  when  so  much  appears,  that  then 
the  building  is  brought  within  the  series  of  authorities  relied 
on  in  the  Court  below.  It  has  been  held  it  is  not  a  question 
of  whether  the  trustees  of  the  building  receive  rent  forjsuch 
purpose,  or  whether  rent  could  be  received  by  them  or  by 
anybody  for  them,  or  whether  the  money  received,  by  them  from 
concerts  will  be  applied  to  the  main  purpose  for  which  the 
building  exists.  The  question  which  does  determine  rateability 
is  whether  there  is  any  beneficial  occupation  for  value,  whether 
for  comfort  or  utility,  or  whether  money  is  involved.  If  any 
of  these  things,  thed  it  is  rateable,  unless  it  falls  exclusively 
within  the  exception.  We  think  in  the  present  case  the 
evidence  shows  that  the  use  of  the  school  was  a  beneficial 
occupation  other  than  that  of  a  primary  school.  The  ways  in 
which  it  was  used  show  a  very  substantial  occupation.  It 
would  be  impossible  to  say  that  the  building  has  been  ex- 
clusively used  as  a  primary  school.  We  therefore  think  that 
the  learned  Judge's  view  was  erroneous.  It  is  impossible  to 
say  these  persons  were  all  guests  in  some  way,  such  as  they 
would  be  guests  if  they  were  invited  in  to  take  shelter  from  a 
thunderstorm.  They  are  persons  who  undoubtedly  used  it  for 
purposes  of  benefit  for  their  own  business,  although  they  paid 
no  rent  for  it.     We  therefore  think  the  assessment  was  right.  . 
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We  were  also  asked  to  express  an  opinion  on  the  observations 
of  the  late  Chief  Justice  in  Rifle  Association  v.  Mayor,  etc,  of 
WUliamstown,  that  the  test  was  whether  the  person  who  was 
trustee  could  use  it  for  his  own  advantage  in  any  way.  We  do 
not  think  that  is  the  position.  The  question  is  whether  there  is 
any  beneficial  occupation  by  the  consent  of  the  owner,  or  by  the 
owner,  whether  he  does  or  does  not  get  money  for  it,  or  whether 
he  could  get  money  for  it.  We  will  therefore  direct  that  the 
judgment  below  be  so  far  altered  as  to  hold  that  the  school- 
house  is  rateable.  We  do  not  interfere  with  the  reduction  of 
the  assessment  which  the  learned  Judge  arrived  at.  We  think 
the  appellant  below  is  entitled  to  retain  the  costs  allowed  him 
below,  but  there  will  be  no  costs  of  this  appeal. 

Judgment  varied. 

Solicitor  for  the  ratepayer :   E.  E.  Dillon 

Solicitors  for  the  Council :   Levna,  Hedderwick  dk  Foohes. 

W.  H.  M. 


F.C.         THE  GENERAL  FINANCE  AGENCY  AND  GUARANTEE 
7^  COMPANY     OF     AUSTRALIA     LIMITED     v.    THE 

March^  3,  4.  NATIONAL  TRUSTEES  EXECUTORS  AND  AGENCY 

COMPANY  OF  AUSTRALIA  LIMITED  and  Another, 


']osA.C.  273. 


Tnutee-'Breach  of  trutt— Trustee  foUowing  9olieUor*g  eulviee—Negligtnei  of 
trustee^a  iolicUor^ Payment  by  trustee  to  persons  not  entitled — Liability  oj 
trustee — Jurisdiction  0/ Court  to  relieve  trustee  from  personal  liability — **Actid 
reasonably"— *' Ought  fairly  to  be  excused"— TrusU  Act  1901  {No.  1768)i 
«.  Z—PrMtiee— Parties — AssignmetU  ^f  WuA  fund  by  way  of  fnortgage— 
Accounts  qf  money  owing  under  mortgage^  Repreeentative  of  assignor's  estate- 
Joinder  qf  parties  to  whom  d^endant  trustee  asserts  that  trust  fund  was 
wrongfully  paid  by  him^Stamps  Act  1890  (Ho.  1140),  m.  69  (2),  68- 
Mortgage  containing  acknowledgment  qf  receipt  of  money — Stamp  d^ity^ 
Admissibility  in  evidence  for  Umited  purposes. 

In  1876  M.  F.  died  intestate,  having  a  vested  interest  in  remainder  in  a  troit 
fund  of  personalty,  and  leaving  surviving  her  two  children  and  her  hnsbsnd, 
J.  F.,  who  administered  to  her  estate  and  became  beneficially  entitled  to  the 
whole  of  such  interest.  In  1891  J.  F.  assigned  to  the  plaintiff,  by  way  of 
mortgage  {inter  eUia),  the  whole  of  his  interest  in  his  wife's  estate  to  secure  the 
sum  of  6S01,  with  interest  thereon  at  20  per  cent.,  and  notice  of  this  assignment 
was  given  to  the  tmstaes  of  the  fund.     In  1894  J.  F.  died  intestate,  and  no 


Digitized  by  VjOOQIC 


V.LK] 


SUPREME  COURT:    VICTORIA. 


611 


representative  of  his  estate  was  appointed.  In  1897  the  tenant  for  life  o|  the 
trost  fond  died.  In  1898,  letters  of  administration  of  the  estate  of  M.  F.,  left 
nnadministered  by  J.  F.,  were  granted  to  the  defendant  company,  which  was 
also  one  of  the  trustees  of  the  fund.  In  1899  the  trustees  of  the  fund  paid  one- 
third  of  the  trust  fund  into  Court,  alleging  that  the  validity  of  the  assignment 
and  the  amount  owing  thereunder  were  in  dispute,  and  paid  the  remaining 
two-thirds  to  the  defendant  company,  as  administrator  de  bonis  non  of  M.  F. 

The  plaintiff  claimed  this  latter  sum  as  against  such  trustees  or  alternatively 
as  against  the  defendant  company  as  such  administrator. 

In  its  defence  the  defendant  company  pleaded  that  the  moneys  received  by  it 
were,  under  the  advice  of  solicitors,  paid  to  the  two  children  of  J.  F.  and  M.  F. 

It  was  proved  that  a  sum  considerably  greater  than  the  whole  of  the  trust 
fond  was  owing  to  the  plaintiff  under  the  mortgage. 

ffeid  that,  as  there  was  no  possibility  of  there  being  a  surplus  of  the  trust 
fond  over  the  amount  of  the  debt  owing  to  the  plaintiff  under  the  mortgage, 
there  was  no  necessity  for  an  account  to  be  taken  as  to  how  much  was  owing  to 
him  by  the  mortgagor,  and  no  necessity  for  a  representative  of  the  estate  of  the 
mortgagor  to  be  joined  as  a  party. 

Held  also,  that  the  two  children  of  J.  F.  and  M.  F.  were  not  necessary 
parties  to  the  claims  made  by  the  plaintiff,  and  that,  if  they  became  necessary 
parties  by  virtue  of  the  defence  raised,  the  defendant  ought  to  have  applied  to 
have  them  added. 

Hdd  alsOy  that  the  plaintiff  was  entitled  to  recover  the  money  claimed 
against  the  defendant  company  as  such  administrator. 

In  order  that  a  trustee  may  be  relieved  under  sec.  3  of  the  TrusU  Act  1901  from 
personal  liability  for  a  breach  of  trust,  it  is  not  sufficient  for  him  to  satisfy  the 
Coort  that  he  has  acted  both  honestly  and  reasonably ;  but  he  must  also  satisfy 
the  Court  that  in  all  the  circumstances  he  ought  fairly  to  be  excused. 

Where  a  trustee  has  acted  both  honestly  and  reasonably,  but  has  committed 
a  breach  of  trust,  and,  after  knowledge  thereof,  allows  time  to  pass  on,  circum- 
stances to  change,  and  the  trust  estate  to  lose  in  respect  of  such  breach  of  trust 
through  want  of  action  on  his  part,  he  ought  not  to  be  relieved  under  sec.  3  of 
the  Trusts  Act  1901  from  personal  liability  for  such  breach  of  trust. 

An  indenture  of  assignment  by  way  of  mortgage  contained  the  following 
words: — "In  consideration  of  the  sum  of  050^.  the  receipt  whereof  he  doth 
hereby  acknowledge  the  said  mortgagor  doth  hereby  assign  &;c. ''  The  indenture 
was  unstamped.  Below  the  signature  of  the  mortgagor  to  the  indenture  was  a 
stamped  receipt  by  him  for  the  QBOl. 

Qucertf  whether  the  receipt  in  the  body  of  the  indenture  required  a  stamp. 

Heldf  that  the  document  was  admissible  in  evidence  as  a  mortgage,  and  for 
the  purpose  of  showing  that  the  mortgage  was  to  secure  a  certain  sum. 

The  decision  of  A'Beokett,  J.,  supra,  at  p.  399  et  seq.,  affirmed. 
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Appeal  by  the  defendant  compauiy  from  the  decision  of 
A'Beckett,  J.,  reported  supra  at  p.  399  et  seq.,  where  the  facts 
fully  appear.  The  facts  are  also  fully  set  out  in  the  judgment 
of  Madden,  C.J.  (infra). 

Sec.  3  of  the  Trusts  Act  1901,  referred  to  below,  provides  as 
follows ; — 
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'*  If  it  appears  to  the  Supreme  Court  that  a  trustee  is  or  may  be 
personally  liable  for  any  breach  of  trust  whether  the  transactioii  alleged  to 
be  a  breach  of  trust  occurred  before  or  after  the  passing  of  this  Act  but  has 
acted  honestly  and  reasonably  and  ought  fairly  to  be  excused  for  the  breach 
of  trust  and  for  omitting  to  obtain  the  directions  of  the  Court  in  the  matter 
in  which  he  committed  such  breach  then  the  Court  may  relieve  the  tniitee 
either  wholly  or  partly  from  personal  liability  for  the  same.  The  adminii- 
tration  of  the  property  of  a  deceased  person  whether  a  testator  or  intestate 
shall  be  a  trust  and  the  executor  or  administrator  a  trustee  within  l^e 
meaning  of  this  section." 

The  following  argaments  are  additional  to  those  which 
appear  from  the  report  of  the  case  swpra,  at  p.  403  et  seq,  :— 

Higgins,  K,C,f  and  Weigall  for  the  defendant  csompany, 
appellant — It  is  the  usual  practice  to  stamp  the  receipt  in  the 
body  of  a  mortgage,  and  this  practice  is  recognized  by  the  Stamps 
Act  1890  to  the  extent  that  where  an  instrument  acknowledging 
the  receipt  of  money  is  stamped  the  Act  exempts  any  additional 
receipt  on  the  instrument  from  stamp  duty. 

[Madden,  C.J.  Does  the  acknowledgment  of  the  receipt  of 
money  in  the  body  of  an  instrument  amount  to  anything  more 
than  a  recital  of  the  receipt  at  the  foot  of  the  instrument  ?] 

It  is  not  essential,  but  it  may  simplify  proof. 

[Iscuics,  K.C.,  referred  to  Tidy  man  v.  Collins  (a)  and  5facl 
V.  Zevenboom  (6).] 

The  statement  of  claim  claims  against  the  trustees  of 
McDonell's  will  for  breach  of  trust  in  paying  the  money  to  the 
administrator  de  bonis  non  of  Mary  Fraser's  estate,  or  alterna- 
tively against  the  latter  payment  of  such  money.  ^'Beckett,  J., 
has  gone  beyond  that,  and  has  visited  upon  the  latter  the 
consequences  of  what  he  says  is  a  wrongful  payment  to  outsiders 
— namely,  John  Eraser's  children — as  to  which  there  is  no  alle- 
gation in  the  statement  of  claim,  which  assumes  that  the  money 
is  still  in  the  hands  of  the  defendant  company. 

[Hood,  J.  Your  own  defence  sets  up  that  you  paid  the 
money  to  these  children.] 

But  that  is  not  alleged  as  a  breach  of  trust.  If  it  had  been 
said  that  the  defendant  company  as  administrator  had  wronglj 
paid  the  moneys  away,  then  we  could  have  joined  the  persons, 
(a)    [1878]  4  V.L.R.  (L.)  478.  (6)    [1880]  6  V.L.R.  (L.)  47S. 
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who  are  said  to  have  wrongly  received  it,  as  third  parties.  The 
case  against  the  defendant  company  as  administrator  is  merely 
based  on  the  principle  that  he  who  receives  money  wrongfully 
is  equally  liable  with  the  man  who  has  wrongfully  paid  it  to 
him.  An  action  for  accounts  was  the  proper  form  of  action 
here.  In  the  place  of  ordering  accounts,  A'Beckett,  J.,  has 
ordered  the  payment  of  a  specific  sum  of  money  to  the  plaintiff, 
with  interest  On  an  account  being  taken,  it  might  be  found 
that  there  was  nothing  owing.  There  is  nobody  before  the 
Court  who  had  any  knowledge  of  the  relations  between  the 
deceased,  John  Fraser,  and  the  plaintiff.  The  only  evidence 
that  the  mortgage  debt  is  still  owing  is  that  of  the  present 
liquidator  of  the  plaintiff  company,  who  says  there  is  no  evidence 
in  the  company's  books  of  the  debt  having  been  paid;  while 
there  is  evidence  that  the  former  secretary  of  the  company 
absconded  after  misappropriating  a  large  sum  of  its  money. 
Moreover,  in  addition  to  this  interest  under  McDonell's  will,  the 
plaintiff  had  assigned  to  it  two  policies  of  insurance  on  John 
Fraser's  life,  which,  if  collected,  should  have  been  sufficient  to 
pay  the  whole  of  the  debt  to  it  and  interest.  How  is  a  trustee 
to  know  how  much  he  is  to  pay  to  the  mortgagee  of  a 
beneficiary's  interest  ?  There  is  nobody  here  to  represent  the 
deeeased  mortgagor  in  the  taking  of  accounts  as  between  him 
and  the  mortgagee.  The  English  authorities  show  that, 
although  a  trustee  may,  in  many  cases,  with  perfect  safety  to 
himself,  pay  the  money  over  to  the  mortgagee,  still  he  must 
know  what  the  mortgagor  has  to  say  about  the  matter. 

[HoDOES,  J.  A'Beckett,  J.,  says  those  cases  are  only 
applicable  where  the  trustee  is  in  doubt  as  to  whether  there  will 
be  a  surplus,  and  that  there  can  be  no  such  doubt  here.] 

The  Court  should  take  into  consideration  the  fact  that  for 
years  the  persons  claiming  through  the  mortgagor  have 
intimated  that  there  would  be  something  to  say  at  the  proper 
time  as  to  this  money  being  paid  over  to  the  mortgagee.  The 
question  is  not  one  solely  of  parties ;  it  is,  according  to  the 
decisions,  a  question  of  right — Has  the  mortgagee  the  right  to 
put  the  trustee  in  such  a  position  ?  As  to  sec.  3  of  the  Trvsta 
Act  1901,  a  man  may  act  honestly,  and  from  a  business  point  of 
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view  reasonably,  and  still  the  Court  may  fairly  come  to  the 
conclusion  that  be  ought  not  to  be  excused,  because  he  should 
have  gone  to  a  solicitor.  Negligence  is  not  the  only  thing  to  be 
regarded  in  determining  reasonableness,  but  what  is  to  be 
regcjrded  is  whether  the  trustee  gave  plenty  of  attention  to  the 
matter,  took  reasonable  precautions,  looked  at  it  as  a  reasonable 
man,  and  so  on:  Cf,  In  re  Orindey  (c).  The  defendant 
company  clearly  acted  honestly,  and,  having  taken  legal  advice, 
must  be  said  to  have  acted  reasonably,  and  is  therefore  protected 
by  the  section. 

[Hodges,  J.    Is  not  the  negligence  of  the  solicitor's  advice  a 
factor  to  be  considered  ?] 

The  Court  would  really  then  be  called  upon  to  determine 
whether  an  action  for  negligence  would  lie  against  the  solicitor, 
which  it  could  not  possibly  do  with  the  materials  before  it. 
If  an  action  for  negligence  were  brought  by  the  trnstee 
against  the  solicitor,  it  would  be  necessary  first  of  all  to  prove 
damnum.  Supposing  a  trustee  were  to  succeed  in  getting 
damages  from  the  solicitor,  in  a  subsequent  action  against  him 
(the  trustee)  by  the  cestui  que  trust  he  might  be  found  not 
liable.  Again,  the  test  whether  the  solicitor  who  gives  the  wrong 
advice  is  able  or  liable  to  recoup  the  estate  is  not  workable :  Cf. 
In  re  SmiOi,  Smith  v.  Thompson  (d).  In  that  case,  although  the 
solicitor  might  have  been  liable  to  the  trustee,  still  the  trustee 
was  held  not  liable.  There  is  no  remedy  on  the  part  of  the 
defendant  company  against  the  children  of  John  Fraser,  while 
there  is  on  the  part  of  the  plaintiff.  In  the  case  of  a  payment 
to  a  wrong  beneficiaiy,  the  proper  payee  may  follow  the  fund : 
David  V.  Frowd  {e).  Where  a  trustee  has  acted  up  to  the 
highest  standard  of  duty,  or  has  done  everything  that  e^en  the 
most  nervous  cestui  que  trust  could  require  of  him,  he  is  qot  to 
be  made  personally  liable.  One  element  in  the  consideration  as 
to  whether  the  trustee  has  acted  reasonably  is  the  skill  and 
experience  of  the  solicitor  whose  advice  is  taken.  Here  the 
defendant  company  made  a  careful  choice  of  its  legal  advisers, 
and  there  is  nothing  more  it  could  in  reason  be  expected  to  have 


(c)    [1898]  2  Ch.  693,  per  Chitty,  J.,      {d) 
at  p.  601.  (e) 


[1902]  71  L.J.  (Ch.)  411. 
[1833]  1  Myl.  k  K.  200. 
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done.  Having  got  the  best  advice,  it  was  its  plain  doty  to  act 
npon  it,  and  consequently  ii  should  not  be  made  personally  liable 
if  it  should  afterwards  turn  out  that  a  pure  mistake  of  law  has 
been  made.  Another  element  to  be  considered  is,  whether  the 
mistake  made  was  an  egregious  one  or  one  near  the  border  line. 
The  Court  has  to  determine  whether  the  advice  obtained  was 
that  which  a  prudent,  reasonable  man  would  act  upon.  Even  if 
(he  result  of  the  Act,  in  absolving  trustees  from  liability,  is  to 
absolve  solicitors  who  have  given  negligent  advice,  that  is  a 
necessary  consequence  of  the  Act,  and  should  not  deter  the  Court 
from  giving  the  fullest  effect  to  it.  All  the  English  cases  in 
which  a  trustee  has  been  held  liable  are  cases  in  which  it  has 
been  held,  for  some  reason  or  other,  that  the  trustee  had  not 
acted  reasonably,  as,  6.^.,  where  legal  advice  was  not  taken  ;  or 
where  a  solicitor  acted  as  a  valuer;  or  where  a  trustee  left 
everything  to  a  solicitor  co-trustee.  In  the  case  of  In  re 
Stuart  (/)  a  distinction  is  drawn  between  the  case  of  a  man 
acting  as  a  valuer  and  acting  as  a  legal  adviser.  A'Beokett,  J., 
says  in  effect  that,  "  although  the  defendants  acted  reasonably 
from  their  point  of  view,  still  the  breach  of  trust  was  of  the 
worst  kind  so  far  as  the  beneficiary  was  concerned."  The 
Legislature  did  not  intend  it  to  be  discussed  from  whose 
point  of  view  the  breach  of  trust  was  reasonable.  "  Reasonably  " 
in  sec.  3  means  reasonably  as  trustees :  See  In  re  Orindey  (g). 
The  defendant  company  was  authorized  to  obtain  administration 
by  E.  J.  Fraser  under  sec.  4  of  the  Act  No.  938,  the  private  Act 
of  the  company.  Under  that  Act  the  company  is  entitled  to 
certain  commission,  and  is  also  entitled  to  the  proper  expenses 
attendant  on  the  performance  of  its  duties  as  such  administrator. 
These  have  not  been  allowed  by  A'Beckett,  J. 

Counsel  also  referred  to  Jervis  v.  Wolferstan  (h) ;  Chapman 
V.  Browne  (i) ;  and  Underhill  on  Trusts  and  Trustees  (5th  ed.), 
388. 
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Isaacs,  K.G.  (with  him  Quest),  at  the  request  of  the  Court, 
confined  his  argument  to  the  question  only  of  the  right  of  the 


(/)  [1897]  2  Ch.  683.  {h) 

(y)    [1898]  2  Ch.    593,  per  Chitty,      (t) 
L.J.,atp.  601. 


[1874]  18  Eq.  18,  25. 
[1902]  1  Ch.  786. 
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defendant  company  to  expenses  and  oommission  as  administrator 
de  bonis  non  of  Mary  Fraser. 

Higgina,  K.C.,  in  reply. 

Mabdek,  C.J.  In  this  case  the  questions  which  have 
arisen  are  somewhat  complicated,  but  are  not  very  difficult 
when  examined  closely  with  the  advantage  of  the  light  thrown 
upon  them  by  the  arguments.  One  Roderick  McDonell  died  in 
1858,  having  made  a  will  which  directed  that  all  his  property 
should  be  converted  into  money,  that  one-fourth  of  it  should  be 
paid  to  his  wife,  and  that  the  other  three-fourths  should  be 
invested  and  the  income  paid  to  his  daughter,  Anne  Howe, 
during  her  lifetime.  Probate  was  granted  to  John  McDonell, 
and  when  he  died  two  trustees  were  appointed  in  his  place. 
Anne  Howe  had  six  children,  one  being  Mary  Grace  Howe,  who 
married  John  Fraser  on  22nd  July  1872.  Two  children  of  that 
marriage  were  born,  and  continue  to  survive.  On  the  8th  July 
1876  Mary  Grace  Fraser  died,  and  on  24th  August  1876  John 
Fraser,  her  husband,  was  appointed  the  administrator  of  her 
estate.  In  1889  one  of  the  trustees  of  McDonell's  will  died.  On 
the  6th  February  1891  John  Fraser,  by  a  deed  which  is  in 
evidence,  assigned  by  way  of  mortgage  all  his  interest,  whether 
as  a  beneficiary  under  or  as  administrator  of  his  wife's  estate,  in 
her  interest  under  her  grandfathers  will  to  the  plaintiff 
company.  On  the  10th  April  1891  notice  of  this  assignment 
was  given  by  the  plaintiff  company  to  the  surviving  trustee  of 
Roderick  McDonell's  will.  On  the  19th  June  1894  John  Fraser 
died  intestate.  On  the  8th  July  1896  the  defendant  company 
and  Walter  Madden  were  appointed  trustees  of  McDonell's  will, 
the  surviving  trustee  having  become  insolvent,  and  thereby 
became  the  constituted  representatives  of  McDonell's  will.  On 
the  18th  December  1897  Anne  Howe,  the  life  tenant  under 
McDonell's  will,  died.  At  that  time  she  had  had  six  children 
who  had  attained  the  age  of  21  years,  and  each  of  them  was 
entitled  to  one-sixth  of  that  share  of  McDonell's  estate  of  which 
Anne  Howe  wats  the  life  tenant.  On  the  28th  March  1898 
administration  de  bonis  non  of  the  estate  of  Mary  Grace  Fraser 
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in  ted  to  thQ  defendant  company.  On  the  14th  June  1898 
was  given  to  the  defendant  company  on  behalf  of  the 
f  company  of  the  assignment  of  John  Fraser's  interest  to 
intiff  company.  That  notice  was  given  to  the  defendant 
ly  after  administration  de  bonis  non  had  been  granted  to 
before  it  had  parted  with  the  money  which  is  the  subject 
action.  During  1898,  in  consequence  of  that  notice,  and 
questions  arising  under  it,  Walter  Madden,  as  manager  of 
Pendant  company,  consulted  the  solicitor  to  McDonells 
as  to  what  was  the  proper  method  of  division  of  the 
;y  of  Mary  Grace  Fraser.  That  solicitor  advised  erron- 
that  John  Fraser  was  entitled  to  one-third,  and  the  two 
a  of  John  and  Mary  Grace  Fraser  to  the  remaining  two- 
It  appears  that  subsequently  those  two-thirds  were  paid 
)  those  two  children  under  that  advice.  Thereupon  this 
was  brought  against  the  defendant  company  and  Walter 
1,  as  trustees  of  the  will  of  McDonell,  and  also  against 
Pendant  company  as  administrator  de  bonis  non  of  the 
)f  Mary  Grace  Fraser.  The  statement  of  claim  sets  out 
acts  in  effect,  and  claims  against  the  defendant  company 
alter  Madden  personally  and  as  trustees  of  McDonell's 
*  alternatively  against  the  defendant  company  as  adminis- 
de  bonis  non  of  Mary  Grace  Fraser,  payment  of  67SL  ISs. 
id  interest. 

5  first  objection  w^ith  which  we  have  to  deal  is  that  this 
s  not  properly  constructed,  because,  it  is  said,  the  repre- 
ves  of  John  Fraser,  the  mortgagor,  and  also  his  children, 
sons  to  whom  the  money  was  paid  over,  ought  to  be  before 
art.  It  is  also  said  that  all  that  is  claimed  here  is  pay- 
}f  this  money  as  against  the  defendant  company  and 
Madden,  or  as  against  the  defendant  company  as 
strator  de  bonis  non,  on  the  ground  that  the  defendant 
ly  and  Walter  Madden,  as  trustees  of  the  will,  ought  to 
aid  this  money  to  the  plaintiff  company  under  its  assign- 
f  John  Fraser's  interest,  and  that  the  defendant  company, 
linistrator  de  bonis  non,  had  wrongfully  received  it,  and 
)re  ought  to  account  for  it  and  pay  it  over  to  the  plaintiff 
ny  as  such  assignee.  It  is  said  that  because,  as  a  matter 
V.L.R.  P  P 
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of  fact,  John  Fraser  is  not  represented  in  the  si: 
two  people  to  whom  the  money  was  paid  ov( 
defective  for  want  of  parties.  It  is  said  that  I 
equitable  insistence  on  the  part  of  the  defendai 
they  had  been  joined,  the  defendants  would  hi 
better  position  to  adjust  the  rights  of  all  parties  t 
possibly  be  in  the  suit  as  it  is.  But  it  appears 
suit  is  well  enough  as  it  stands,  as  far  as  the  [ 
cerned.  It  puts  forward  this  claim  : — "  You,  th« 
notice  of  our  claim,  and  you  ought  to  have  paid  tl 
and  to  nobody  else.  You,  the  defendant  compai 
trator,  got  notice  of  it  before  you  had  parted  wi 
and  therefore  should  have  paid  it  to  us.  One  o\ 
ought  now  to  a.ccount  to  us  for  the  money."  I 
perfectly  good  pleading.  It  would  rest  upon  the 
set  up  such  an  answer  as  might  display  the  plain 
and  compel  him  to  retire  for  repairs — to  amend,  i 
go  on — and  then  give  the  best  answer  they  cou 
put  forward  their  own  claim.  The  defendant 
that.  It  pointed  out  that  what  it  did  was  to  ] 
money  to  the  children  of  John  and  Mary  Grace  Fi 
it  relies  upon  the  Trusts  Act  1901  (No.  1769),  i 
protects  it,  having  regard  to  what  it  did.  We  t 
that,  in  a  strict  and  regular  course  of  pleading,  th 
in  the  objection  at  all.  So  far  as  the  defenda 
barrassed,  they  ought  to  have  taken  out  a  sui 
ordinary  way,  and  they  might  have  got  some  reli< 
it  seems  that  the  plaintiff  took  up  its  logical  groun 
defendants  to  set  out  the  debatable  matter  so  fai 
able.  It  was  no  concern  of  the  plaintiff  compan; 
money.  Its  money  is  gone,  and  it  sets  up  its  claii 
the  defendants,  or  alternatively  against  the  defend 
The  next  point  is  this :  The  plaintiff's  clain 
deed  of  assignment  by  way  of  mortgage.  In  its  b< 
the  ordinary  avowal  that  the  money,  which  is  th< 
for  the  deed,  is  thereby  acknowledged  to  have  b 
the  ordinary  formula  in  which  a  well-drawn  deec 
was  no  stamp  upon  that  part  of  the  deed.     At 


Digitized  by  VjOOQIC 


^.] 


SUPREME  COURT:    VICTORIA. 


619 


the  regular  receipt  was  drawn  up  for  the  consideration 
y,  and  that  was  duly  stamped.  It  was  contended  that  the 
biffs  title  was  bad,  because  it  had  a  deed  which  was  a 
)t,and  which  was  not  duly  stamped — that  is  to  say,  that  the 
il  receipt  in  the  body  of  the  deed  ought  to  have  been 
)ed  just  as  the  receipt  at  the  end  was  in  fact  stamped, 
hink  that  that  contention  is  bad,  and  that  the  deed  is 
ctly   good.     It  may  be  doubtful  whether  an  acknowledg- 

in  the  body  of  a  deed  of  the  receipt  of  money,  which 
ily  to  facilitate  title  in  a  Court,  is  such  a  receipt  as 
itemplated  by  the  Stamps  Act,  But  if  ifc  is,  the  fact  that 
tble  consideration  was  given  could  be  proved  by  some 
tisic  evidence.  The  fact  that  such  acknowledgment  is  not 
ped  certainly  would  not  have  the  effect  of  invalidating  the 
as  an  assignment  by  way  of  mortgage, 
he  next  point  raised  was  that,  assuming  everything  else 
le  plaintiff's  favour,  the  plaintiff  had  no  right  to  come 
le  defendant  company  as  administrator  de  bonis  non,  or 
le  defendants  as  trustees  of  the  will,  and  say — "  Here  is 
deed ;  here  is  my  authority  to  receive  and  to  give  a 
pt  for  the  money  which  belonged  to  Fraser.  I  demand 
you  shall  pay  that  money  to  me."  They  say  that  is 
jnough ;   that  if  the  plaintiff  makes  a  demand,  they  may, 

disposed,  accept  the  plaintiff  company's  receipt,  which 
be  a  sufficient  protection  to  them ;  but  that,  a.ccording 
e  authorities  which  have  been  cited,  both  before  A'Beckett, 
nd  before  this  Court,  they  are  not  bound  to  accept  that 
pt.  The  cases  which  have  been  cited  do  establish  that  as 
oad  principle,  but  they  assert  that  principle  in  relation 
sises  every  one  of  which  is  special  in  this  respect,  that 
J  was  some  obvious  reason  why  the  persons  who  held 
money,  and  to  whom  demand  for  its  payment  was  made. 
Id  retain  it.  They  had  notice  of  other  claims  set  up 
bher  people  than  the  assignee  under  the  deed,  and,  of  course, 
a  proper  thing  in  a  case  of  that  kind  for  the  trustees,  who 
the  money  which  was  demanded,  to  say — "  We  owe  fealty 
ther  people  besides  you.     Let  us  see  how  much  is  owing  to 

because  we  are  bound  to  pay  the  surplus  to  someone  else.'' 
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In  cases  of  that  kind  it  is  plain  enough  that  the  persons  sued 
are  entitled  to  every  light  upon  the  matter.  But  to  apply  the 
principle  to  a  case  of  this  kind,  where  it  is  not  pretended  that 
any  investigation  between  Eraser's  representatives  and  the 
plaintiff  company  would  have  led  to  the  assurance  that  the 
plaintiff  company's  claim  was  not  well  founded  as  to  amount,  it 
would,  I  think,  be  straining  the  principle  which  has  been  stated 
in  a  very  marked  way.  It  is  also  said  that  the  children  of  Mary 
Grace  Eraser  assert  that  they  are  not  satisfied  that  the  money 
due  on  the  mortgage  was  not  paid  off  by  John  Eraser.  But 
these  are  only  suspicions,  and  amount  to  nothing.  Therefore  I 
do  not  think  the  claim  should  be  delayed  on  any  such  ground. 
It  has  also  been  said  that  certain  then  current  policies  of  life 
assurance  were  assigned  by  the  deed  as  well  as  the  interest 
under  McDonell's  will  referred  to ;  and  that  if  they  had  been 
kept  in  force  and  paid  to  the  plaintiff  company  when  John 
Eraser  died,  the  debt  might  have  been  wiped  out.  I  am 
reminded  that,  although  they  might  have  reduced  the  plaintiff's 
claim  to  the  extent  of  8002.,  that  that  would  not  have  been 
sufficient  even  at  that  date  to  have  also  paid  the  mortgage  debt 
with  accrued  interest.  However,  the  answer  to  it  all  is  that  not 
one  atom  of  evidence  was  given  that  the  policy  moneys  ever 
were  received  by  the  plaintiff  company,  and  it  is  perfectly  clear 
that  the  defendants  by  inquiring  at  the  offices  of  the  insurance 
companies  could  have  found  out  whether  those  moneys  had  been 
paid  or  not  If  they  had  shown  that  those  moneys  had  been 
paid,  they  would  have  been  in  a  strong  position  to  say — 
"  Account  for  that  money  before  you  are  paid."  But  it  would 
be  absurd  to  say  that,  because  something  might  be  discovered  if 
somebody  did  something,  that  would  be  an  answer  to  this  debt 
in  its  very  wide  terms  in  the  deed. 

Then  we  come  to  a  very  important  aspect  of  this  case,  and 
one  which  to  my  mind  is  by  no  means  so  clear  as  the  others.  It 
is  admitted  for  this  purpose  that  in  respect  of  the  money 
claimed  there  had  arisen  such  a  state  of  things  as  would 
undoubtedly  have  constituted  a  breach  of  trust  before  the  Act 
No.  1769  was  passed.  It  appears  that  John  Eraser  was  entitled 
on  the  death  of  his  wife  to  the  whole  of  her  personal  estate. 
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inclading  her  interest  under  her  grandfather's    will.     By    a 
mistake  of  the  solicitors   to   the  estate,  it  was  made   to  ap- 
pear to  the   defendant   company  that   John  Fraser  was  only 
entitled   to  one-third   of  that  estate,   and   his   children   were 
entitled  to  the  other  two-thirds  ;  and,  as  I  have  said  before,  those 
two-thirds  were  paid  away  to  these  children  instead  of  to  the 
plaintiff  company,  the  assignee  of  John  Fraser.     It  is  submitted 
that  that  is  a  breach  of  trust,  and  it  is  a  breach  of  trust ;  but  it 
is  said  that  sec.  3  of  the  Act  No.  1769  absolves  the  defendant 
company  from  liability  for  that  breach  of  trust,  and  the  question 
is — "  Does  it  do  so  ? "     The  section  runs  thus  (His  Honor  read 
the  section  and  continued).     Now  from  the  very  reading  of  that 
section,  it  appears  to  be  a  very  comprehensive  one,  but  for  all 
that  it  demands  very  great  caution  indeed  in  its  interpretation 
and  administration.     It  has  been  said,  and  it  is  true,  that  the 
books — the    equity   reports   particularly — teem   with    cases  of 
great  hardship  to   trustees — cases  where  trustees,  honest,  and 
acting  for  the  most  part  with  a  degree  of  caution,  have  been 
held  liable  for  losses  which  have  befallen  the  trust  funds  in 
their     hands,    and     have     sometimes     been     thereby    ruined. 
But    it    is    also    to    be    remembered   that  there    are    a  vast 
number    of     cases    in    which     cestuia    que    tmstent — helpless 
people,   very  often — ^have   been   ruined   by   the   acts  of   their 
trustees.     To  them  it  is  poor  comfort  that  their  trustees  acted 
honestly,  and  with  some  degree  of  caution.     In  equity,  before 
this  Act  was  passed,  there  was  undoubtedly  a  certain  class  of 
cases  in  which  the  trustee  could  show  that  although  the  trust 
fund  was  lost  he  had  acted  with  the  ordinary  caution  of  a 
reasonable  man,  and  that  was  a  sufficient  answer.     Therefore, 
there  were  always  cases  in  which  the  Court  of  Equity  did  not 
need  the  assistance  of  a  statute  like  this.     This  Court,  however, 
finds  itself  able  to  deal  with  this  matter  on  a  very  short  ground, 
and,  therefore,  I  propose  to  deal  with  it  on  that  ground.    But  I 
would  like  to  guard  myself  against  giving  a  general  construction 
to  this  section,  because  there  is  a  vast  amount  in  this  section  of 
the  gravest  importance  both  to  trustees  and  cestuia  que  trvstent 
I  mention  this  for  the  purpose  of  emphasizing  the  fact  that  I  am 
not  to  be  considered  as  even  attempting  to  exhaust  the  section. 
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The  section,  I  think,  clearly  excludes  fraudulent  breaches  of 
trust,  and  also  attempts  to  differentiate  between  honest  breaches 
of  trust  and  dishonest  ones.  I  also  hesitate  to  say  whether  a 
trastee,  who  does  an  act  which  defeats  a  legal  right  absolutely 
given  to  a  beneficiary  by  a  trust  instrument  or  by  the  law,  even 
though  the  question  of  what  that  right  is  is  obscure,  can  come 
within  the  section,  even  though  the  trustee  has  acted  with 
perfectly  honest  intent.  There  are  some  things  as  to  which  I 
would  like  to  be  cautious  and  to  have  to  deal  with  in  a  concrete 
case  before  I  give  an  opinion  as  to  the  effect  of  the  Statute. 
But  the  position  at  which  the  Court  arrives  is  this :  In  this 
case,  after  the  money  was  lost  by  the  trustee,  who  was  avowedly 
pursuing  the  advice  given  by  its  legal  advisers,  it  did  nothing 
towards  reinstating  the  money  lost  or  towards  reinstating  any 
part  of  it,  which  perhaps  might  have  been  recovered.  Two 
things  were  possible.  '  The  defendant  company  might  have 
sued  the  two  children  of  John  Fraser  to  recover  the  money  back 
from  them.  It  is  said  it  is  a  doubtful  question  whether  it  could 
have  succeeded.  Perhaps  it  is.  It  is  said,  also,  that  the  plaintiff 
might  have  sued  the  Fraser  children  and  recovered  the  money. 
That  is  more  free  from  doubt — it  seems  perfectly  clear  that 
they  could.  Still  they  may  not  have  had  a  sixpence,  and  the 
plaintiff  would  have  wasted  its  money  in  suing  them.  On  the 
other  hand  it  may  be  that  the  error  which  brought  about  the 
diflSculty  in  this  case  would  make  the  legal  advisers  liable  to 
the  defendant  company,  the  administrator  de  bonis  non,  if  sued 
in  an  action  for  negligence,  or  if  pursued  for  some  indemnity  or 
compensation  in  whole  or  in  part.  We  do  not  know  whether 
such  an  action  would  be  successful.  We  have  no  facts  before  us 
sufficient  to  say  whether  or  not  what  their  legal  advisers  did 
amounted  to  negligence  for  which  they  would  be  liable  in  damages 
or  for  which  they  could  be  compelled  to  reinstate  the  trust  fund. 
That  is  a  question  to  be  determined  upon  a  consideration  of  the 
whole  of  the  facts.  The  mistake  was  unquestionably  upon  a 
point  of  law  in  itself  sufficiently  simple,  although  such  a  mistake 
might  be  made  under  circumstances  which,  if  rightly  regarded, 
would  absolve  the  giver  of  the  advice  from  legal  responsibility. 
Although  the  question  is  now  one  belonging  to  the  realms  of 
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legal  history,  still  the  change  in  the  law  took  place  only  27 
years  ago,  and  there  are  a  great  many  interests  still  outstanding 
which  might  be  affected  by  it ;   and  it  cannot  be  said  to  be  a 
fusty  question  of  black-letter  law,  which  a  lawyer  might  be 
forgiven  for  forgetting.     All  that,  however,  is  matter  to  be  dealt 
with  in  another  place.     But  we  think  that  a  trustee  who,  however 
honestly  and  however  reasonably  he  may  have  acted,  has  lost 
trust  funds,  is  not  entitled  to  heave  a  sigh  for  the  money  last 
and  stop  there.     He  must  come  to  the  Court,  and  although  he 
has  acted  honestly  and  reasonably,  must  show  that  he   ought 
fairly  to  be  excused.     I  think  that  he  must  show  that  he  has 
left  nothing  undone  after  the  fund  was  lost  in  order  to  get  the 
money  back,  or,  if  he  has  done  nothing,  it  was  for  reasons  which 
commend  themselves  to  the  Court.     It  may  possibly  be  that 
any  attempt  to  recover  the  money  would  have  resulted  in  the 
useleas  expenditure  of  more  money;   and  if  the  Court  found 
that  he  had  ascertained  that,  it  might  consider  that. he  ought 
fairly  to  be  excused.    But  if  all  he  says  to  the  Court  is  that 
he  has  acted   honestly   and   reasonably,  the  Court  ought  not 
for  that   merely   to   excuse   him.     We   think    that,   whatever 
else  sec.  3  means,  the  Court  has  a  duty  to  perform  in  ascer- 
taining whether   the   trustee   in   question   ought   fairly  to   be 
excused  for  the  breach  of  trust,  and  we  think  that  is  what 
our  brother  A'Beckett  has  done.     He  has  found  that  the  trustees 
were  honest,  and  there  is  not  a  shadow  of  a  doubt  that  they 
were.     It  is  also  put  to  us  that  the  defendant  corporation  has 
only  done  that  which  a  reasonable  man  would  do.     It  consulted 
solicitors  about  the  law,  law  not  being  in  its  particular  province. 
It  is  said  that  that  ought  to  absolve  them.     But  it  ought  always 
to  be  remembered  that  members  of  the  legal  profession  are  in 
the  eyes  of  the  law  no  different  from  other  persons.    They  are 
men  usually  of  considerable  knowledge  and  learning  on  legal 
matters,  and  therefore  persons  to  whom  one  can  resort  for  advice 
on  legal  matters;    but   whatever  advice   they  give   takes  the 
matter  very  little   further.      That  trustees  have  taken  their 
solicitors'  advice  is  a  matter  for  consideration  in  determining 
whether   they  have  acted  reasonably,   but   the   Court  cannot 
thereby  be  precluded  from  saying  that  the  trustees  ought  not  to 
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F.C.  be  fairly  excused.     For  all  these   reasons   we   thi 

^^  defendant  company  has  not   made  out  its  right  \ 

excused  within  the  terms  of  the  Trusts  Act  1901 
our  brother  A'Beckett  takes  that  view  also,  and  that 
language  in  one  or  two  places  is  less  lucid  than  is 
case  with  His  Honor,  still  the  obsciire  passages  of 
point  plainly  to   what  was  passing  in  his  mind, 
about  an  indemnity   being   obtained   from  the  s( 
advised   the   defendant  company,   and   it  is   quite 
was  in   his   mind.      Consequently    we  think  we 
upon    the    same     lines    as    those    upon    which 
went. 

Then  it  is  said  that,  even  assuming  that 
judgment  is  right  in  principle,  it  is  arithmetic 
because  he  has  given  the  plaintiff  some  511.  moi 
entitled  to.  The  learned  Judge  awarded  to  the  plai 
of  673/.  J88.  lOd  It  is  said  he  ought  only  to  h 
622/.  128.  lid.  That  is  put  in  this  way:  It  is 
defendant  company  that  the  former  sum  represeni 
which  actually  came  to  its  hands  as  administrator 
in  full,  without  any  of  the  ordinary  deductions  U 
entitled  for  expenses  or  for  commission,  and  it  sj 
to  have  reasonable  expenses  and  commission  alio 
whoever  got  the  money  ought  to  pay  it  But  it 
that  the  plaintiff  was  entitled  to  get  the  mom 
'•"  defendants    as   trustees    of    McDonelFs    will.      T 

the  defendants  is — "We  had  no  notice  of  the 
and  therefore  we  were  not  to  blame  for  not 
it  at  once  to  you,  and  we  were  not  to  blam 
company  obtained  administration  de  bonis  nc 
Eraser's  estate."  Then  it  is  said  for  the  plaintif 
I J  "Still,  before  you,  the  trustees,  parted  with  the  i 

administrator  de  bonis  nan,  you,  the  trustees,  got 
assignment,  and  therefore  you,  the  trustees,  ought 
paid  the  money  over  to  the  administrator  de  boni 
us.  Having  paid  it  to  the  defendant  company  as  j 
de  bonis  non^  that  company  wrongly  paid  it  to  th 
John  Fraser,  and  the  moneys  claimed  as  expenses 
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sion  are  the  costs  of  paying  the  money  to  the  wrong  persons." 
It  is  said  on  the  other  hand  by  the  defendant  company  that  it 
nevertheless  took  the  money  under  its  Act  of  Parliament,  which 
gave  it  the  right  to  certain  commission  on  all  estates  that 
come  into  its  hands,  and  that  it  is  therefore  entitled  to 
keep  it.  But  as  against  that  the  fair  answer  is,  we 
think,  that,  although  in  a  literal  sense  the  defendant  com- 
pany is  entitled  to  commission,  it  is  not  entitled  to  it  in  this 
case,  because  it  got  in  this  title  of  administrator  de  bonis  non 
only  for  the  purpose  of  making  up  a  technical  title  to  the 
moneys  that  had  come  to  its  hands  as  trustee  of  McDonell's 
estate.  It  therefore  seems  an  unfair  thing  that  the  estate  should 
be  got  in  in  that  way,  and  the  defendant  company  be  allowed  to 
charge  the  expenses  just  as  if  there  were  two  administrations. 
There  was  nothing  to  do  except  to  pay  the  money  over  to  the 
assignee.  Therefore  there  could  be  nothing  in  respect  of  which 
there  could  be  expenses.  It  appears  to  us  for  thai  reason  that 
it  is  at  all  events  impossible  to  say  that  our  brother  A'Beckett 
was  wrong  in  allowing  this  amount  as  he  has  allowed  it.  The 
daim  of  the  defendants  to  retain  any  part  of  the  sum  of  673i. 
18«.  lOd.  would  be  very  theoretical.  We  think  for  all  these 
reasons  that  the  judgment  appealed  from  is  right,  and  that  the 
appeal  should  be  dismissed  with  costs. 
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Hodges,  J.  I  desire  to  say  a  few  words  in  connection 
with  the  construction  to  be  put  upon  sec.  3  of  the  Trusts  Act 
1901,  about  which  I  have  had  and  still  feel  considerable  difficulty, 
especially  in  applying  its  language  to  the  facts  of  this  particular 
case.  The  defendants  have  undoubtedly  committed  a  breach  of 
trust,  and  they  rely  on  section  3  as  discharging  them  from  their 
responsibility  in  connection  with  that  breach  of  trust.  In  order 
to  bring  themselves  within  the  provisions  of  section  3,  it  appears 
to  me  that  they  must  satisfy  the  Court  that  they  have  acted 
bonestly  and  reasonably,  and  ought  fairly  to  be  excused.  That 
they  have  acted  honestly  is  not  disputed,  and  in  my  opinion  the 
trustees  €M5ted  reasonably — that  is,  I  think  they  did  everything 
that  a  reasonably  careful  man  would  do,  and  they  have  done 
nothing  that  a  reasonably  careful  man  would  not  do.     Oonse- 
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qiiently,  they  have  satisfied  two  of  three  requirements.  It  is  then 
suggested  on  their  behalf  that,  these  two  requirements  being 
satisfied,  they  ought  therefore  fairly  to  be  excused,  and  that, 
if  that  were  not  so,  the  burden  of  proof  is  cast  on  the  shoulders 
of  those  who  allege  that  there  has  been  a  breach  of  trust 

With  these  two  arguments  I  am  unable  to  concur.  The 
Legislature  expressly  requires  the  Supreme  Court  to  be  satisfied 
as  to  three  things  before  discharging  a  trustee  from  responsi- 
bility— viz.,  that  he  has  acted  honestly,  that  he  has  acted 
reasonably,  and  that  he  ought  fairly  to  be  excused.  The 
language  *'  ought  fairly  to  be  excused  "  is  very  broad,  and  will, 
no  doubt,  at  times  give  the  Court  considerable  difiiculty  in 
determining  on  what  principle  a  trustee  ought  fairly  to  be 
excused.  In  my  opinion,  as  at  present  advised,  I  do  not  think 
the  Court  would  say  a  trustee  ought  fairly  to  be  excused,  if, 
after  the  commission  of  the  breach  of  trust,  and  after  he  has  had 
knowledge  of  the  breach  of  trust,  he  allows  time  to  pass  on, 
circumstances  to  change,  and  the  estate  to  lose  in  respect  of  that 
breach  of  trust  through  want  of  action  on  his  part  To  put  an 
illustration  somewhat  like  the  present  case,  though  not  this 
case :  Suppose  a  trustee  had  paid  the  wrong  persons  through 
some  mistake  of  fa^t,  and  that  after  the  breach  of  trust  was 
discovered  the  persons  wrongly  paid  were  in  a  position  to  refund 
to  the  trustee  the  money  that  had  been  wrongly  paid  to  them, 
but  that  the  trustee  did  nothing.  Then  suppose  that  time  passed, 
that  the  beneficial  owners  then  came  of  age,  and  that  by  that 
time  the  persons  who  had  been  wrongly  paid  had  become 
penniless.  If  I  had  to  decide  in  a  case  of  that  sort  whether  the 
trustees  ought  fairly  to  be  excused  I  should  say  "Certainly  not." 
In  that  case,  having  to  determine  which  of  two  innocent  parties 
should  suffer,  I  would  say  that  the  trustee,  though  innocent  up 
to  a  certain  point,  had  subsequently  failed  to  discharge  his  duty 
as  a  trustee  in  respect  of  such  matter,  and  that  the  cestui  qvs 
trust  had  lost  thereby,  and  that  he  was  not  equally  innocent 
with  the  beneficiary.  Again,  if  the  money  was  paid  in  con- 
sequence of  the  advice  of  professional  persons  given  under 
circumstances  of  gross  carelessness  and  gross  ignorance,  and  if 
it  had  been   possible  after  the   discovery   of  the   mistake  for 
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bee  to  recover  the  money  for  the  benefit  of  the  estate, 
lid  nothing,  I  should  again  say  that  it  did  not  appear 
Uourt  that  the  trustee  ought  to  be  fairly  excused, 
culty  that  I  have  felt  in  applying  that  to  the  facts  of 
!  is  as  to  whether  or  not  it  can  be  said  here  that  the 
have  any  remedy  by  means  of  which  they  could  recoup 
be.  That  difficulty  has  not  been  altogether  removed, 
[earned  Chief  Justice  and  my  brother  Hood  feel  satisfied, 
not  feel  that  I  would  be  justified  in  asking  that  further 
me  should  be  expended  in  an  argument  simply  for  the 
of  removing  my  doubt. 

3EN,  C.J.  There  is  a  phrfiise  as  to  which  I  had  intended 
in  my  judgment  —  a  phrase  used  by  our  brother 
t  in  his  judgment.  He  says: — "I  questioned  whether 
ession  *  acted  reasonably  '  was  properly  applicable  where 
n  of  the  trustees  was  most  unreasonable  with  regard  to 
sficiary  affected,  but  appeared  to  be  reasonable  to  them 
bhey  relied  on  erroneous  legal  advice."  We  do  not  wish 
derstood  to  acquiesce  in  that  view,  and  we  do  not  think 
her  would  on  further  consideration  have  expressed  it. 
hink  that  what  he  meant  was  that  the  mere  light  view 
cautious  trustee  ought  not  to  dispose  of  the  matter 
t  pleases  him,  but  that  on  the  other  hand  the  trustee 
be  bound  by  the  extravagant  views  and  ideas  of  the 
le  trust  as  to  what  ought  to  have  been  done.  Very 
latter  is  a  person  who  knows  very  little  about  the  matter. 
I  question  is  what  would  be  the  conduct  of  a  person 
ne  would  take  to  be  an  ordinary,  honest,  reasonable, 
,  careful  man.  We  think  that  is  the  view  which 
-t,  J.,  intended  to  express. 

D.  J.     I  concur  in  the  judgment  of  the  Court. 

Appeal  dismissed^  with  coats. 

litors  for  the  defendant  company,  appellant :  Smith  <fe 

Ion. 

litors  for   the   plaintiff,  respondent :    Pavey,   Wilson  & 

H.  I.  c. 
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F.C.  In  re  ROBERT  GREW ;  CANNAWAY  v.  Ci 

Practice — Originaiing  summon8 — Questiotu  of  ftict — Jurisdieti 
Supreme  Court  1884  "—Order  L  V, 

The  Court  has  juriBdiction  to  determine  queetlons  of  £act  i 
rammona. 

Judgment  of  Hood,  J.  (29  V.L.R.  324)  reversed. 

Appeal  from  judgment  of  Hood,  J.  (ante,  p.  3; 

This  was  an  appeal  from  the  decision  of  Hoc 
he  had  declined  to  determine  a  question  of  fact  up 
ing  summons.  The  summons  was  taken  out  on 
surviving  children  of  the  defendant  Julia  Cannai 
a  declaration  "  that  the  defendant  Julia  Cannawa 
bearing,  and  that  the  plaintiffs  are  all  the  person 
persons  who  are  or  will  be  entitled  under  the  will 
as  tenants  in  common  in  tail  general  expecl 
death  of  the  defendant  Julia  Cannaway "  in 
described  in  the  will  of  the  testator.  The  a] 
supported  by  the  affidavit  of  the  defendant  Ju 
detailing  certain  facts.  There  was  also  a  further 
by  a  medical  practitioner,  stating  that,  assuming  s 
correct,  the  said  Julia  Cannaway  was,  in  his  opin 
bearing. 

No  opposition  was  offered  on  behalf  of  the 

the   determination  of   the   question,  but   His   H 

decided  that  he  had  no  jurisdiction  to  deal  with  s 

J  of  fact  upon  an  originating  summons.     From  this 

plaintiffs  now  appealed. 

I  Hayes  for  the  appellants — The  Judge  was  wro 

I  that  he  had  no  jurisdiction  to  deal  with  this  qi 

upon  an  originating  summons.  It  is  a  question 
administration  of  the  estate ;  all  parties  are  desii 
the  matter  determined,  and  no  disputed  facts  arise- 
is  no  conflict  of  evidence  between  the  parties.  Th 
decided  upon  originating  summons  in  the  case  of  / 
(a)    [1901]  1  Ch.  570. 
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The  Court  can  aak  for  further  evidence  if  there  is  any  doubt  F.C. 

thrown  upon  the  sufficiency  of  the  evidence  adduced,  but  there  {^ 

is  clearly  jurisdiction  to  determine  the  question.  j"^ 


Brentnall,  for  the  respondents,  adopted  the  argument  of  the 
appellants. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court 
[Madden,  C.J.,  a'Becketi  and  Hodges,  JJ.]  We  think  in  this 
case  the  learned  primary  Judge  presents  two  propositions  which 
influenced  his  decision.  He  apparently  had  very  grave  doubt  as 
to  his  jurisdiction  to  entertain  this  suit  upon  an  originating 
summons  which  involves  the  determination  of  a  question  of  fact 
—that  is,  whether  an  originating  summons  should  be  applied 
only  to  those  cases  where  the  facts  are  admitted.  His  Honor 
also  seems  to  have  come  to  this  conclusion,  that  on  a  question  of 
this  kind  which  may  have  the  effect  of  excluding  persons  still 
unborn  or  affecting  their  interests,  he  was  not  disposed  to  decide 
a  question  like  this  on  an  originating  summons.  It  comes  to 
tbis,  that  either  he  had  no  jurisdiction,  or,  assuming  jurisdiction, 
the  case  is  one  in  which  he  was  not  prepared  to  be  satisfied  with 
the  class  of  evidence  ordinarily  forthcoming  on  such  a  summons. 
We  are  of  opinion  that  undoubtedly  there  is  jurisdiction  to 
investigate  questions  of  fact,  and  such  a  question  of  fact  as  this, 
and  if  there  is  jurisdiction  to  deal  with  such  a  question  on  an 
originating  summons,  then  the  Judge  cannot  decline  jurisdiction, 
no  matter  how  difficult  or  troublesome  the  case  may  be.  Of 
course,  he  is  at  liberty  to  hesitate  before  he  is  satisfied,  and  may 
demand  independent  assistance  such  as  a  medical  expert  sitting 
as  an  assessor,  or  he  may  insist  upon  other  evidence.  Generally, 
the  Judge  is  at  liberty,  upon  being  fully  satisfied  of  the  fact  he 
is  called  upon  to  decide,  to  deal  with  the  same.  Naturally  he 
will  be  anxious  lest  he  should  exclude  the  rights  of  someone 
who  is  not  represented  before  him.  The  authority  of  In  re 
White  is  a  distinct  decision  that  on  an  originating  summons  this 
very  question  may  be  determined.  There  cannot  be  any  doubt 
that  there  are  many  cases  which  involve  questions  of  fact  to 
which  the  attention  of  the  Legislature  was  directed  in  authorizing 
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F.C.  these  originating  summonses.     The   procedure  is  intended  to 

^^  minimize  the  casts  and  delay  caused  by  actions  where  the  facts 

'  are  not  involved  or  complicated,  and  where  the  question  may  be 

Grkw.         decided  like  a  question  of  law.     Certainly,  questions  of  fact  are 

Maddtn,  C.J.    ^ot  excluded,  and  there  are  many  questions  of  fact  which  may 

be  safely  decided  under  this  procedure.     In  the  hurry  of 'business 

in  Chambers  there  is  not  the  same  attention  given  as  to  cases 

duly  tried  and  heard  in  Court,  but  there  is  jurisdiction  to  insist 

upon   hearing   them.     It   is   only   necessary   to   put    off  other 

business  and  to  give  close  attention  just  as  would  be  given  in 

Court.     The  learned  Judge  seems  to  have  hesitated  on  account 

of  a  pos&ible  danger  arising  through  his  determining  a  question 

of  this  kind  hastily  upon  affidavits,  and  it  appeared  to  him  that 

the  matter  would  be  more  properly  decided  in  another  form  of 

investigation.     We  think  there  was  jurisdiction,  and  the  Judge 

had    no  right   to    decline    jurisdiction,   either   because  it  was 

hazardous   or   difficult.     He   would   be   at    liberty   to  ask  for 

further  elucidation  of  the  evidence  or  additional  evidence,  or  the 

assistance  of  an  expert,  if  he  felt  himself  unable  to  appreciate 

that  evidence. 

We  think  the  appeal  must  be  allowed,  and  we  make  the 
order  that  was  asked  for  in  the  Court  below,  and  direct  the  costs 
of  all  parties  to  be  paid  out  of  the  estate* 

Appeal  allowed. 

Solicitor  for  the  plaintiffs  :  Farmer,  Turner  &  Thompson. 
Solicitor  for  defendants  :  Sir  M.  H.  Davvea. 

w.  H.  M. 

[See  Nutter  v.  Holland  ([1894]  3  Ch.,  pp.  409,  410)  and  In  rt 
Powers  (30  Ch.  D.,  p.  296).— Ed.] 
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MIDDLETON  v.  MARKS. 

Local  OovernmeiU  Act  1890  {No,  1112),  «.  51— /cf.  1891  {No.  1243),  «.  16— 
CovncUlor  **  concerned  or  participating  "  in  contracts  wUh  the  municipality — 
DisqucU/ication. 

The  object  of  sec.  51  of  the  Local  Oovemment  Act  1890  (as  amended  by  Ac 
No.  1243)  is  to  prohibit  a  councillor  from  placing  himself  in  a  position  where  his 
dnty  may  be  in  conflict  with  his  interest. 

The  defendant,  a  councillor  of  the  X.  corporation,  was  also  the  paid  secretary 
of  an  agricultural  society  which  had  a  permissive  occupancy,  for  the  purposes  of 
holding  shows,  of  certain  land  vested  in  the  corporation. 

The  council  at  various  times  expended  money  on  the  Show  Grounds,  and  made 
contracts  for  work  to  be  done  thereon. 

Held,  that  the  defendant  was  not  by  reason  merely  thereof  "  concerned  or 
participating  in  a  contract  with  the  municipality  or  in  work  done  under  the 
authority  of  the  council,"  so  as  to  incapacitate  him  from  holding  office  as  a 
councillor. 

Action. 

The  plaintiff,  a  resident  of  Bendigo,  sued  the  defendant,  an 
ex-councillor  for  the  city  of  Bendigo,  for  penalties  amounting  to 
5150^.     The  statement  of  claim  was  as  follows  : — 

1.  The  defendant  was  during  the  years  1899,  1900,  1901, 
1902,  at  all  times  material  to  this  action,  a  councillor  of  the  city 
of  Bendigo,  and  during  the  said  years  he  was  also  the  paid 
secretary  of  the  County  of  Bendigo  Agricultural  and  Horticul- 
tural Society,  and  received  payment  therefor  to  the  extent  of 
142^.  per  annum  or  thereabouts. 

2.  During  the  said  years  the  said  society  was  in  the  posses- 
sion of  and  used  for  profit  that  portion  of  Rosalind  Park,  in  the 
city  of  Bendigo.  known  as  the  Agricultural  Show  Grounds,  and 
all  buildings,  structures,  and  improvements  thereon. 

3.  At  divers  dates,  after  the  passing  of  the  Local  Oovemment 
Acta  1890  and  1891,  and  Act  No.  1453,  the  said  council,  includ- 
ing the  defendant,  who  was  present  on  all  the  occasions  set  out  in 
the  particulars  hereto,  authorized  certain  moneys  to  be  expended 
and  certain  works  to  be  done,  and  such  moneys  were  in  fact 
expended  and  such  works  were  done  upon  the  said  Show 
Grounds  to  the  benefit  and  profit  of  the  said  society. 

4.  The  defendant,  as  the  paid  secretary  of  the  said  society  as 
aforesaid,  was  concerned  in  and  participated  in  the  said  moneys 
expended  and  works  done. 


HODGES,  J. 

1904 

February  17, 

March  15. 
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HODGES,  J.  5.  The  defendant,  by  reason  of  the  premises, 

1904  tated  under  the  provisions  of  the  said  Acts  to  act ; 

MiDDLBTON     ^^  ^^®  ^^^y  ^^  Bendigo,  but  acted  as   such   com 

_^'  occasions  and  dates  set  out  in  the  particulars  herel 

6.  By  reason  of  the  premises  the  defendant  be 

forfeit,  and  forfeited  for  every  time  he  so  acted 

cillor,  a  sum   not   exceeding   50{.,  and   the  plaii 

defendant  for  the  recovery  of  the  same  in  this  ac 

provisions  of  the  said  Acts. 

Particulars  were  delivered  of  the  moneys  exp 
the  occasions  on  which  defendant  acted  as  a  counc; 
The  action  was  tried  at  Bendigo  by  Hodges, 
jury. 

The  defence  and  the  material  facts  sufficient]; 
the  judgment. 

Mackey  for  the  plaintiff. 

Davis  for  the  defendant. 


Counsel    referred   to   the   following    authoriti 
Sykes  (a) ;    Holland   v.   Ireland  (6) ;    Barnacle 
Whiteley  v.  Barley  (d) ;  Nutton  v.  Wilson  (e) ;  Re 
O'Dwyer  v.  Ca^ey  (g). 

Cur 


^. 


l|i|;.  March  15.  HoDGES,  J.,  read    the  following  judgment: — ] 

the  Crown  granted  to  the  Municipal  Corporation 
and  its  successors,  certain  land  to  be  used  as  a  p 
recreation  and  amusement.  This  land,  as  a  whol 
Rosalind  Park,  and  one  portion  of  it  is  known  eu 
tural  Show  Grounds.  On  the  18th  Deceml 
)|  Municipal  Corporation  permitted  the  Agricultural 

,  tural    Society   to   occupy,   for   the  purpose  of  iti 

portion  now  known  as  the  Agricultural  Show  Gj 
terms   of   a  certain    document,    signed   E.    Wedc 

(a)  [1892]  18  V.L.R.  13.  (e)  [1889]  22  Q.B.] 

(6)  [1896]  22  V.  L.R.  671.  (/)  [1890]  16  V.L.] 

(c)  [1900]  1  Q.B.  279.  {g)  [1863]  2  W.  & 

(rf)  [1887]  20  Q.B.D.  196. 
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secretary  of  the  Agricultural  and  Horticultural  Society,  who,  as    HODGES,  J. 

such  secretary,  had  deposited  lOL  as  security  that  the  society  1004 

would  perform  the  conditions.     The  conditions  are  as  follows : — 

"1.  That  this  permit  be  renewable  annually  during  the  pleasure 

of  the  City  CJouncil.     2.  That  a  temporary  fence  be  erected  by 

the  society  round  the  old  cemetery  previous  to  and  during  the 

holding  of  shows.     3.  That  the  scholars  of  the  School  of  Mines 

shall  have  access  to  the  ground  for  survey  purposes  except  on 

show  days.     4.  That  the  City  Council  shall  have  use  of  ground 

for  any  purpose  that  may  be  required  when  not  in  use  for  any 

of  the  society's  shows.     5.  That  the  society  shall  not  be  permitted 

to  give  the  use  of  the  ground  to  any  person  or  body  whatsoever 

without  the  consent  of  the  City  Council  in  writing."     Although 

the  conditions  have  a  clause  relating  to  a  yearly  renewal,  there 

never  has  been  any  renewal  in  express  terms,  but  the  society 

has  every  year,  for  the  purpose  of  its  shows,  occupied  the  Show 

Orounds  for  about  three  days,  on  which  days  the  society  makes 

a  charge  for  permission  to  enter,  and  applies  the  proceeds  at  its 

discretion ;   with  some  of  the  proceeds  it  has  erected  buildings 

on  such  Show  Grounds.    Apart  from  the  three  days  in  the  year 

when  the  Agricultural  and  Horticultural  Society  has  its  show, 

the  land  appears  to  be  under  the  control  of  the  municipality, 

and  the  municipality  allows  St.  Patrick's  Society  to  hold  yearly 

sports  there,  cycling  clubs  to  have  two  or  three  meetings  per 

annum,  cyclists  to  use  the  ground  for  practice  purposes,  two  or 

three  junior  cricket  clubs  to  use  the  ground  all  through  the 

season,  football  clubs  to  use  it  during  the  football  season ;  the 

Easter  Charity  Fair,  which  lasts  three  or  four  days  yearly,  to  be 

held  on  the  grounds ;  circus  proprietors  to  have  their  shows  on 

this  ground ;  the  military  also  to  use  the  ground.     It  is  the 

municipality,  and  the  muicipality  alone,  that  authorizes  all  these 

varied  occupations,  without  any  reference  to  the  Agricultural 

and  Horticultural   Society,  though  the  defendant   Marks  (the 

secretary  of   the  Agricultural   and  Horticultural  Society,  and 

also  a  councillor)  is  occasionally  consulted  as  to  the  use  of  some 

of  the  buildings  that  the  society  has  erected  on  the  ground. 

During  the  years  1899,  1900,  1901,  1902,  the  defendant  was 
a  councillor  of  the  municipality,  and  during  the  same  time  he 
Vol.  29,  V.L.R.  Q  Q 
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was  paid  secretary  to  the  Agricultural  and  Horticultural  Society, 
and  during  those  years  the  municipality  made  contracts  for 
work  to  be  done  in  Rosalind  Park — some  contracts  relating  to 
the  Show  Grounds  only,  some  relating  both  to  the  Show  Grounds 
and  to  other  portions  of  the  park,  and  the  defendant  as  a  coun- 
cillor took  part  in  the  deliberations  of.  the  council  as  to 
authorizing  work  to  be  done  on  this  Show  Ground,  and  as  to 
entering  into  contracts  for  work  to  be  done  thereon ;  and  it  k 
contended  by  the  plaintiff  that  the  defendant  was  concerned  in 
or  participating  in  "  some  manner  either  directly  or  indirectly  in 
contracts  with  the  municipality  or  in  work  to  be  done  under 
the  authority  of  the  Municipal  Council  of  Bendigo,"  and  that  he 
is  therefore  disqualified  by  sec.  51  of  the  Local  OovemmerU  Ad 
as  amended  by  Act  No.  1243,  and  is  liable  to  the  penalties  as 
enacted  in  sec.  53. 

Sec.  51,  so  far  as  material,  enacts  that — "No  person  holding 
any  office  or  place  of  profit  under  or  in  the  gift  of  the  council 
of  any  municipality  or  concerned  or  participating  in  any  manner 
whether  directly  or  indirectly  in  any  contract  with  any  munici- 
pality or  in  any  work  to  be  done  under  the  authority  of  such 
council  or  in  the  profit  of  such  contract  or  work  shall  be  capable 
of  being  or  continuing  a  councillor  of  the  municipality.  Provided 
that  no  person  shall  be  disqualified  from  being  or  continuing  a 
councillor  of  any  municipality  by  reason  of  being  beneficially 
interested  in  any  newspaper  in  which  the  council  inserts  adver- 
tisements or  by  reason  of  any  such  person  being  a  shareholder 
or  member  of  any  incorporated  company  consisting  of  more 
than  twenty  persons  which  has  entered  into  any  contract  with 
or  done  any  work  under  the  authority  of  the  council." 

Speaking  generally,  it  seems  to  me  that  the  object  of  that 
section  is  to  prohibit  a  person  from  placing  himself  in  a  position 
where  his  duty  may  be  in  conflict  with  his  interest,  and  to  make 
persons  who  do  so,  in  the  way  referred  to  in  the  section,  liable 
to  a  penalty.  If  A.,  a  councillor,  contracts  with  the  municipalitj 
of  which  he  is  a  councillor  to  make  some  road,  he  is  concerned 
directly  in  a  contract  with  the  municipality.  If  B.  contracted 
to  make  such  road,  and  councillor  A.  contracted  to  supply  B* 
with  the  metal  of  the  sizes,  etc.,  stipulated  in  the  contract,  A. 
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would,  I  think,  be  indirectly  concerned  in  a  contract  with  the 
municipality,  or  with  work  to  be  done  under  the  authority  of 
such  council.  Again,  if  B.  contr£u;ted  to  make  such  road,  and 
Councillor  A.  agreed  to  finance  B.,  on  terms  of  getting  a  share 
in  the  profit,  A.  would  be  concerned  in  the  profit  of  such 
contract. 

These  cases  are  put,  not  as  exhaustive,  but  as  illustrations  of 

the  class  of  conduct  which  the  Legislature  meant  to  prohibit. 

But  I  can  find  nothing  of  this  kind  in  the  particulars  in  the 

case  before  me.     Take  the  first  item*    The  municipality  paid 

one  Saunders  IL  wages  for  "  caretaking  "  the  "  Show  Ground." 

I  cannot  see  that  the  defendant  Marks,  the  paid  secretary  of  the 

Agricultural    and    Horticultural    Society,    was    concerned    or 

participating  directly  or  indirectly  in    the  contract  Saunders 

made  with  the  municipality  for  '*  caretaking  "  the  ground.     Nor 

can  I  see  that  the  defendant  was  concerned  or  participating 

directly  or  indirectly  with  the  work  to  be  done  by  Saunders,  nor 

that  he  was  concerned  or  participating  directly  or  indirectly  in 

the  profit  of  such  contract  or  work.    And  it  seems  to  me  that  it 

would  lead  to  absurd  results,  not  warranted  by  the  section,  to 

say    that    the    Agricultural    and    Horticultural    Society    was 

interested  in  the  ground  being  kept  in  order ;  that,  if  the  ground 

were  not  kept  in  order,  the  funds  of  the  Agricultural  Society 

might  be  diminished ;   and,  if  the  funds  of  the  society  were 

diminished,  the  society  might  not  be  able  to  pay  the  defendant 

his  salary.     Such  possibilities  are  altogether  too  remote.     And, 

as  was  put  in  argument  on  such  a  view,  no  council  could  be 

obtained   which    could    discharge    its    functions.     On    such    a 

construction  of  the  words  "concerned  or  participating,"  no  council 

could  authorize  a  contract  for  making  any  road,  as  some  of  them 

would  in  all  probability  have  property  near  which   the  road 

was  to  be  made,  and  so  would  be  concerned  or  participating 

in    the   contract,   and    illustrations  could   be   given    showing 

that  councillors,  by  reason  of  this  provision  in  sec.  61,  could 

not  authorize  any  road-making  or  bridge-making  works — the 

doing   of  which   are  among    the   principal   reasons   for  their 

existence. 

I  am  therefore  of  opinion  that  the  plaintiff  has  failed  to 
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HODGES,  J.    establish  that  the  defendant  is  liable  to  any  penalty,  and  there 
1904  will  be  judgment  for  the  defendant,  with  costs. 


MiDDLKTON 
V, 

Marks. 


Solicitor  for  plaintiff:  Ni  Oan. 

Solicitors  for  defendant :  Cohen,  Kvrhy  &  Woodtoard. 


J.  M. 


F.C. 

1904 
March  7. 


BROCKWELL  v,  THE  LONG  TUNNEL  EXTENDED  GOLD 
MINING  COMPANY. 

Mine$  Act  1897  (No.  1514).  «.  129 — AedderU  in  a  mine-^Negligence—Onus  oj 
proof— Questions  for  jury. 

In  an  action  for  damages  for  injuries  caused  by  an  accident  in  a  mine  the 
jury  found — (a)  that  there  was  an  accident  in  the  defendant's  mine  on  the  date  in 
question ;  (6)  that  that  accident  caused  the  plaintiff's  injuries ;  (c)  that  the 
defendant  had  not  satisfied  them  that  the  accident  was  not  caused  by  any 
negligence  on  its  part. 

ffdd,  that,  having  regard  to  sec.  129  of  the  Mines  Act  1897,  the  plaintiff  was, 
on  these  findings,  entitled  to  judgment,  and  that  an  express  finding  of  negligence 
was  unnecessary. 

Appeal  from  County  Court. 

The  plaintiff,  Charles  Brockwell,  sued  the  defendant  company 
in  the  County  Court  at  Melbourne,  claiming  1500Z.  as  damages 
for  injuries  sustained  by  him  by  reason  of  an  accident  in  the 
defendants'  mine.  The  action  was  tried  by  a  judge  and  jury. 
From  the  evidence  it  appeared  that  across  the  shaft  at  the  various 
levels  were  movable  floors  or  gates  of  iron  bars.  When  the  cage 
was  stationary  at  any  level  it  rested  upon  one  of  these  gates. 
When  it  was  desired  to  pass  through  an  intermediate  to  a  lower 
level  the  practice  in  the  mine  was  to  stop  the  cage  about  ten  feet 
above  the  gate,  and  there  wait  until  a  signal  was  given  that  the 
gate  had  been  removed.  According  to  the  evidence  for  the 
plaintiff,  he  was,  on  19th  May  1902,  descending  in  the  cage  to 
the  2000-feet  level,  and,  on  reaching  the  700-feet  level,  the  cage, 
instead  of  being  stopped,  according  to  the  usual  practice,  above 
the  gate,  was  lowered  upon  the  gate  with  such  force  that  the 
plaintiff  was  thrown  down  and  injured.     The  defence  was  that 


Digitized  by  VjOOQIC 


B.]  SUPREME  COURT:  VICTORIA.  637 


1904 
Brockwell 


speed  of  the  cage  was  slackened,  and  that  there  was  no  jolt  F.C. 

11. 

rhe  further  evidence  appears  sufficiently  from  the  judgment. 

Sec.  129  of  the  Mines  Act  1897,  which  was  relied  on  by  the  ». 

.  The 

atiff,  is  as  follows : — "  Any  accident  occurring  in  a  mine  i^^q  Tdnnel 

I    be  p7nmd  facie  evidence  that    such   accident    occurred  q^p'^^Miniko 

►ugh  some  negligence  on  the  part  of  the  owner."  Company. 

rhe   questions   submitted   to  the  jury,  with   their  findings 

•eon,  were  as  follow  : — 

L.  Was  there  an  accident  in  the  defendants'  mine  as  alleged 

19th  May  1902  ?     Answer:  Yes. 

2.  Was  that  accident  the  cause  of  the  plaintiff's  injuries  ? 

wer:  Yes. 

i.  Have  the  defendants  satisfied  you  that  the  accident  was 

caused  by  any  negligence  of  theirs  ?    Answer  :  No. 

If.  What   damages   do  you  award   the  plaintiff?    Answer: 

I. 

On  these  findings  the  learned  Judge  entered  judgment  for  the 

ntiff.     The  defendant  company  having  moved  for  a  new  trial, 

motion  was  dismissed,  and  a  new  trial  refused.    This  was  an 

eal  from  the  order  refusing  a  new  trial. 

Mc Arthur  (Bryant  with  him)  for  the  appellant — Sec.  129  of 
Miv£8  Act  1897  does  not  do  away  with  the  ordinary  rule 
b  there  must  be  an  affirmative  finding  of  negligence  on  the 
sndant's  part  to  entitle  the  plaintiff  to  succeed.  That  section 
Y  affects  the  onus  of  proof  which  must  be  considered  at 
LOUS  part  of  the  case.  The  position  brought  about  by  the 
^ion  is  precisely  the  same  as  if  plaintiff  had  given  evidence  of 
:ligence.  The  defendant  has  then  thrown  upon  him  the  onus 
calling  evidence  to  rebut  that  evidence.  But  the  issue  for 
jury  is  still  as  before  the  Act.  ''  Has  the  defendant  been 
Ity  of  negligence  ? "  The  case  is  exactly  parallel  to  the  class  of 
Bs  where  "  res  ipsa  loquitur  '*  applies.  The  accident  is  not 
of — it  is  only  prima  facie  evidence  of  some  negligence.  It  is 
dence  from  which  the  jury  may  infer  negligence,  not  from 
ich  they  are  bound  to  infer  it.  The  jury  must  record  a 
diet  that  the  accident  was  caused  by  the  negligence  of  the 
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F.C.  defendant;  they    should    be   asked — "Are    you  s 

^^  defendant  was  careless  ? "    not  "  Are  you  satisfie 

was  careful  ?  " 

[Hood,  J.    How  do  you  distinguish  Smith  v.  it 
Long  Tunnel  -By^*W€  v.  Boadle  (6)  is  even  stronger. 
Ga^™MwfNo         Hodges,  J.    Take  a  case  where  the  plaintirs 
Ck)MPANT.      simply — "  I  came  down  with  a  jolt,"  and  the  defend 
did  not  come  down  with  a  jolt."     Where  the  case 
as  that,  do  you   contend   that  these  questions   vi 
sufficient  ?] 

Cases  of  carriage  of  passengers  stand  on  a  diffie 
There  the  defendant  may,  in  certain  cases,  have 
negligence. 

He  referred  to  Gee  v.  Metropolitan  Railway  Co. 
V.  Nye  (d) ;  Chapman  v.  Victorian  Deep  Leads  Co,  { 
V.  London  and  S,W.  Rly,  Co.  (/)  ;  Ex  parte  HedLy 
.  ^  .  Melbouime  Tramway,  etc.,  Co.  (h). 

On  the  question  of  damages,  the  direction  was 

* '  The  learned  Judge  merely  read  to  the  jury  a  pas 

...   j^.  I'  repoi-t.     He  should  have  explained  and  applied  the 

the  facts  of  this  case.    The  Judge  omitted  to  call  th 
' ;{r  ft  distinctly   to  all  the  contingencies   of   the    case: 

,  i  Hoskina  (i). 

W 

Eagleaon  for  the  respondent  was  heard  only  on  i 
•  t^ ;  Wi  as   to  damages  —  The   Judge    simply  adopted  the 

expressing  in  the  best  way  his  own  views.     It  is  tl 
'I  he  had  recited  from  memory  a  proposition  which  e 

law  on  the  subject. 

1       •     , , ;  Bryant    in     reply  —  The    direction    as    to    di 

,  fj  insufficient  in  that  it — (a)  made  no  reference  to  tl 

I  life  "  of  the  plaintiflF;  (6)  did  not  refer  to  plaintiff  s  al 

lighter  work ;    (c)  the  jury  were   not   told    that, 


(a) 

[1882]  8V.L.B.  (L.)256. 

(/) 

[1886]  12  App.  ( 

(fr) 

[1864]  2  H.  &  C.  722. 

to) 

3N.S.W.  State 

(e) 

[1873]  L.R.  8  Q.B.  161. 

(*) 

[1880]  6  V.L.R. 

id) 

[1881]  6  Q.B.D.  685. 

(•■) 

[1892J  18  V.L.B 

(«) 

[1902]  28  V.L.B.  677. 
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sDce  that  the  plaintiff  had  Bright's  disease,  they  should  have 
rd  to  the  fact  that,  if  he  had  it,  that  would  shorten  his 

cing  life. 

'Beckett,  J.,  delivered  the  judgment  of  the  Court 
ECKETT,  Hodges,  and  Hood,  JJ.]  This  is  a  motion  for 
\w  trial  of  an  action  tried  in  the  County  Court  before 
ry,  the  plaintiff  seeking  damages  for  injuries  the  result 
1  accident  in  a  mine.  The  learned  Judge  sent  certain 
bions  to  the  jury,  and  the  contention  has  been  that,  on  the 
ers  to  those  questions,  judgment  should  not  have  been 
*ed  for  the  plaintiff;  that  the  questions  do  not  dispose  of 
J  matters  upon  which  the  jury's  opinion  was  essential,  and 
there  should  be  a  new  trial  ;  €Uid  a  very  long  and  ingenious 
ment  was  addressed  to  us  upon  the  form  in  which  the 
bions  should  be  put  under  varying  circumstances.  In  some 
mstances  it  might  be  difficult  to  say  exactly  the  form  which 
[uestions  on  a  matter  of  this  sort  should  take  ;  but  our  duty 
viously  to  consider  whether  the  questions  put  are  sufficient 
\e  case  before  us  to  elicit  the  jury's  opinion  upon  the  facts, 
h  were  necessary  for  it  to  determine  in  order  to  say 
her  there  ought  to  be  judgment  for  the  plaintiff  or  for  the 
id  ant.  The  shape  that  the  questions  should  take  must,  of 
»e,  in  each  case  depend  upon  the  nature  of  the  facts  in 
ite,  and  the  case  made  by  the  defendant  as  against  the  facts 
ed  or  relied  upon  by  the  plaintiff. 

'he  questions  for  our  consideration  were  these : — That  this 
itiff  was  employed  on  the  mine,  €uid  desired  to  be  sent 
1  in  the  cage  to  a  particular  level,  and  that  in  being 
red  to  this  level,  and  before  he  got  to  that  level,  he 
antered  a  staging — some  obstruction  which  was  mov- 
but  which,  if  the  cage  were  lowered  without  the 
i  of  lowering  being  reduced  as  it  approached  this  point, 
id  cause  a  severe  jar,  with  consequences  more  or  less 
isirable  to  persons  in  this  cage.  The  evidence  for  the 
itiff  was  that  he  was  being  lowered  at  this  high  degree 
)eed,  and  that  a  substantial  jar  occurred  when  he  came  to 
point,  much  more  than  and  something  altogether  different 
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F.C.  from  that  which  would  attend  the  ordinary  concnssion  when  the 

j^  cage  was  lowered,  except  when  lowered  by  something  which 

g   —  amounted  to  accident ;  that  he  was  sent  down  too  fast ;  that  the 

V.  cage  struck  this  obstruction,  and  that  caused  the  jolt  which 

Long  Tunnel  injured  him.     The  defendant's  evidence  consisted  in  a  denial  of 

G^d^'m^ning  *^^s®  facts.     It  said  the  man  was  lowered  at  a  rate  of  speed 

Company.      which  would  not  allow  of  such  a  jar.    That  no  such  indications 

A'Beckeit,  J.     of  sudden  jar  as  the  revolving  of  the  windlass  were  observed, 

which  would  have  been  present  if  there  had  been  such  a  jolt  or 

sudden  stoppage  as  plaintiff  described.     That  is  a  matter  on 

which  his  evidence  was  contradicted.     There  was  scarcely  any 

attempt    to    prove   any   independent    series    of    facts    which, 

supposing  there  had  been  such  a  jar,  would  have  exempted  the 

defendant  from  liability.      That  being  the    character  of  the 

dispute   upon   which    the    jury    was   asked   to   decide,    these 

questions  were  asked  (His  Honor  read  the  questions    left  to 

the  jury). 

The  contention  on  behalf  of  the  defendant  h&s  been  that  this 
is  calling  upon  the  defendant  to  disprove  something  which  it  is 
not  necessary  for  it  to  disprove,  but  which  has  to  be  proved 
against  it ;  that  there  has  been  really  no  finding  of  the  jury 
on  the  question  of  negligence,  and  that  the  question  of  whether 
the  defendant  was  negligent  or  not  has  not  been  determined. 
We  think  that  is  involved  in  the  answer  to  the  first  question. 
What  they  were  asked  was — Was  there  an  accident  ?  and  the 
jury  on  the  broad  facts  have  given  a  finding  that  this  cage  came 
down  with  a  run.  They  found  that  there  was  this  accident, 
which  was  negligence,  unless  there  should  be  any  explanation 
which  defendant  was  able  to  find  for  it.  The  jury  were 
invited  to  answer  everything  which  called  for  answer.  Having 
regard  to  question  1,  and  the  nature  of  the  defence,  we 
think  that  question  3  was  sufficient.  Taking  1  and  3  together, 
there  was  a  suflScient  finding  upon  the  question  of  negligence, 
and  the  Judge  need  not  have  sent  the  jury  any  further 
question.  We  think  that  it  was  substantially  a  verdict  on  the 
question  of  negligence—  in  short,  that  the  answers  were  sufficient, 
and  that  the  motion  on  that  ground  should  fail.  As  to  the 
other   question   of   damages :    From   the   first   I   had  a  strong 
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m  that  there  wets  no  undesirable  omission  from  the  Judge's  F.C. 

e  upon  that  question.     My  learned  brothers  thought  more  ^^ 

s  objection  than  I  did,  but  I  understand  they  do  not  now  gj^o^^gLi 

there  is  enough  in  it  to  justify  any  disturbance  of  the  v. 

Bt  on  that  ground.     The  appeal  therefore  will  be  dismissed,  ix)ng  Tunnel 

Extended 

Appeal  dismissed. 


)licitors  for  appellant :  Haden  Smith  A  Fitchett. 
)licitors  for  respondent :  Barrow  dc  Pearcey, 


J.  M. 


Gold   Mining 
Company. 


A' Beckett,  J. 


GRAVES  V.  LOVICK. 

Act  1901  {No,  1740),  98,  186,  187,  196— Driving  tkeep  or  eaUle  across  land 
any  other  person—Notice   required— Interest  in  land— Whether  grazing 

ensee  entitled  to  notice  -  Person  possessed  of  500  sheep—  Whether  sheep  must  be 
land  driven  over— Justices  Act  1890  [No.  1105)- Bides  under— Witnesses' 

penses, 

3  words  *Mand  of  any  other  person"  in  sec.  196  of  the  Land  Act  1901 

749)  mean  land  in  which  another  person  has  an  interest,  and  are  not  to  be 

kI  to  land  belonging  to  or  the  property  of  some  other  person. 

Idf  accordingly,  that  before  cattle  are  driven  over  Crown  lands  held  by 

T  person  merely  under  a  grazing  licence,  the  notice  required  by  sec.  196 

ye  given. 

Buch  person  is  possessed  of  500  sheep  he  is  entitled  to  the  statutory  notice, 

gh  he  has  no  sheep  on  the  land  in  question  at  the  time  of  the  alleged 

J. 

stices  have  no  power  to  allow  as  witnesses'  expenses  any  amounts  other  or 

r  than  those  set  out  in  the  scale  provided  by  the  rules  under  the  Justices 

190. 

►rder  to  Review. 

'he  defendant,  William  Francis  Lovick,  was  informed 
ist  for  that  "  on  the  17th  day  of  January  1904  he  drove 
.in  cattle  across  the  land  of  the  informant  and  did  not 
less  thfiui  12  hours  nor  more  than  24  hours  before 
ring  upon  such  land  either  give  or  deliver  at  the  residence 
le  occupier  of  the  said  land  or  give  or  deliver  to  the  manager 
iing  upon  such  lands  or  post  in  a  conspicuous  place  upon  the 
land  a  notice  of  his  intention  so  to  drive  such  cattle  and  by 


a'BECKETT,  J. 

L904 
March  9,  2d. 
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a'BECKETT,  J.  such  notice  state  from  whence  he  had  brought 
1904  whither  he  was  driving  them  contrary  to  the  St£ 

informant  being  possessed  of  not  less  than  500  she< 

The  information  was  heard  by  the  Court  of  1 
at  Mansfield,  when  it  appeared  from  the  evidence  t 
was  the  holder  of  grazing  licences  issued  under  s 
Land  Act  1890  over  the  lands  in  question.  It  i 
that  at  the  time  of  the  alleged  offence  the  infoi 
sheep  on  the  land  in  question,  or  within  20  miles  oi 
of  the  evidence,  so  far  as  material,  is  sufficiently  s 
judgment  of  A'Beckett,  J.  (infra). 

The  justices  fined  the  defendant  five  shillir 
guineas  costs. 

An  order  nisi  was  obtained  to  review  this  de 
grounds — 

(1.)  That  there  was  no  evidence  that  the  def 
cattle  or  sheep  across  the  land  of  any  other  perse 
meaning  of  the  Land  Act  1901. 

(2.)  That  there  was  no  evidence  that  the  in 
possessed  of  500  sheep  within  the  meaning  of  the  » 

(3.)  That  the  justices  sitting  as  aforesaid  had 
allow  the  sum  of  91.  9a.  on  account  of  the  attei 
witness  McKinnon  and  his  expenses. 

On  the  return  of  the  order  nisi, 

Starke  appeared  to  move  the  order  absolute. 

Kilpatrick  to  show  cause — The  first  question  is, 
under  a  grazing  licence  under  sec.  123  of  the  La 
(sec.  187  of  the  Land  Act  1901)  land  of  any  other  ] 
the  meaning  of  sec.  196  of  the  Land  Act  1901  ?" 
is,  "  Do  the  words,  *  who  is  possessed  of  500 
*  possessed  of  500  sheep  on  the  land  which  is  driven 
examination  of  the  Act  shows  that  for  many  pur 
of  licences  may  occupy.  (He  referred  to  sees.  165, 
191,  and  195  of  the  Land  Act  1901,  and  condii 
licence.)  This  case  is  not  covered  by  Vaivghan 
Benalla  (a) ;  Quinane  v.  Brown  (b) ;  or  Shire  of 
(a)    [1891]  17  V.L.R.  129.  (6)    [1901]  27  V.L.F 


m^i^ 
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xrnibe  (c).     The  section  does  not  say  the  500  sheep  must  a'BECKETT,  J. 

^he  land  driven  over.     The  Court  will  not  read  words  1904 

I  Act  of  Parliament  unless  it  is  necessary  in  order  to 

3nse  of  it. 

the  question  of  allowance  of  costs  he  referred  to  Jvsticea 

)0,  sec.  89  (1)  and  (6). 


Graves 

V, 
LOVICK. 


ke  in  reply — (a.)  Sec  196  applies  to  travelling  stock, 
idence  showed  that  the  informant  seized  the  defendant's 
the  defendant  had  under  protest  paid  trespass  rates  to 
them,  and  was  simply  driving  them  back  to  his  own 
Ihey  were  not  driven  across  the  informant's  land  within 
ining  of  the  section.  (&.)  The  evidence  is  that  informant 
sheep  on  the  land.  The  whole  object  of  the  section  is 
to  protect  sheep  actually  on  the  land  across  which  other 
tre  going  to  be  driven,     (c.)  Sec.  196  clearly  refers  to 

land.  "  Land  of  any  other  person  "  means  land  of  some 
which  land  has  been  alienated  from  the  Crown.  Shire 
/mera  v.  Brimacombe  is  conclusive  on  the   point.     Sees. 

191  are  the  only  sections  which  refer  t6  grazing  licences. 
e  Justices  Act  1890  lays  down  (vide  p.  1741  gf  the 
s)  the  rules  with  regard  to  allowances  to  witnesses. 
7SLS  no  power  to  make  the  allowance  here  made. 


Cur.  adv.  vuLt. 

:CKETT,  J.,  read  the  following  judgment : — This  was  an 
0  review  a  decision  of  Justices  imposing  a  fine  of  five 
3  for  non-compliance  with  sec.  196  of  the  Land  Act  1901, 
ig  notice  to  be  given  before  cattle  are  driven  across  land, 
ceding  sec  195  gives  a  person  travelling  cattle  the  right 
8  on  unsold  Crown  lands  within  a  quarter  of  a  mile  on 
iide  of  any  road  or  track  commonly  used  as  a  thorough- 
sections  similar  to  195  and  196  of  the  Act  1901,  were 
i  129  of  the  Land  Act  1884,  and  131  and  132  of  the 
[ct  1890.  In  each  of  the  series  the  first  section  provides 
^  travelling  stock  are  to  be  driven  towards  their  destina- 
(c)     [1897]  23  V.L.R.  217. 
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a'BECKETT,  J.  tion  at  the  rate  mentioned  in  the  second  section,  and  the  second 

1904  section  provides  not  less  than  eight  miles  a  day  for  cattle  and 

Gravbs        ^ot  less  than  five  miles  a  day  for  sheep.     The  two  sections  are 

,   *'•  to  be  read  together.     The  informant  here  was  licensed  under 

LOVICK.  ° 

grazing  licences  first  issued  under  the  Land  Act  1890,  covering 
38,000  acres  of  Crown  lands.  The  licence  gives  the  right  to 
enter  with  cattle,  sheep,  and  other  animals  upon  specified  Crown 
lands,  and  therewith  to  depasture.  It  confers  no  right  to  fence 
without  permission  of  the  Minister.  The  section  of  the  Act  as 
to  notice  runs  thus — "  Every  person  intending  to  drive  cattle  or 
sheep  across  the  land  of  any  other  person  who  is  possessed  of  not 
less  than  500  sheep"  shall  give  notice  as  specified.  The  informant 
swore  that  he  was  possessed  of  over  500  sheep,  but  that,  at  the 
time  of  driving,  he  had  neither  sheep  nor  cattle  on  the  land  over 
which  defendant  had  driven,  or  within  twenty  miles  of  it  He 
usually  had  them  on  during  summer,  and  intended  bringing 
them  on  shortly. 

The  first  ground  of  the  order  to  review  is — "  That  there  was 
no  evidence  that  the  defendant  drove  cattle  or  sheep  across  the 
land  of  any  other  person  within  the  meaning  of  the  Land  Ad 
1901."  The  second  ground  is — "That  there  was  no  evidence 
that  the  informant  was  possessed  of  500  sheep  within  the 
meaning  of  the  Act." 

Ab  to  the  first  ground,  it  appeared  that  the  cattle  which  were 
driven  had  been  seized  by  the  informant  and  another  person, 
and  that  the  defendant  had  paid  trespass  rates  under  protest  to 
release  them,  and  that  the  cattle  were  being  driven  back  to  their 
owner's  land  by  the  only  tracks  by  which  they  could  be  driven. 
It  was  contended  that  this  was  not  such  a  driving  across  as  the 
section  contemplated.  I  think  that  the  reason  for  driving  was 
immaterial,  and  did  not  dispense  with  the  necessity  for  notice, 
even  if  the  cattle  had  been  wrongfully  seized  and  driven  to  the 
place  from  which  they  had  to  be  brought  back.  It  was  also 
contended  that  land  held  under  grazing  licence  was  not  land  "  of 
any  other  person"  within  the  meaning  of  sec.  196,  because  i^ 
was  Crown  land,  and  the  reference  in  the  section  to  the  occupier 
of  such  land  and  his  residence  showed  that  it  vfB&  inapplicable 
to  a  licensee,  who  had  no  right  to  occupy  or  reside.    I  think  that 
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ds  "  land  of  any  other  person  '*  merely  mean  land  in  a'BECKETT,  J. 
nother  person  has  an  interest,  and  are  not  to  be  confined  1904 

belonging  to  or  the  property  of  any  other  person.  The 
presupposes  a  limited  interest  in  the  land ;  it  deals  with 
at  other  persons  can  lawfully  drive  across  without  the 
of  the  person  to  receive  notice.  It  does  not  confer  a 
it  imposes  a  condition  upon  the  exercise  of  the  right 
d  by  the  preceding  section.  As  to  the  section  con- 
ing an  occupier  or  manager  residing  on  the  land,  it 
vides  for  posting  notices  on  a  conspicuous  part  of  the 
lere  there  is  none.  As  to  the  reason  for  applying  the 
nt  to  land  held  under  a  grazing  licence,  a  person  having 

to  graze  over  an  area  would  need  protection  against 
intry  and  loitering  and  feeding  over  it  as  much  as  a 
with  a  larger  interest  in  land  which  travelling  cattle 
ross  over.     I  think  the  words  of  the  section  are  wide 

to   include   lands    being    depastured    under  a   grazing 

and  there  is  good  reason  for  including  them.  I  am 
•6  against  the  first  ground  of  the  order  nisL  My  decision 
ray  conflicts  with  Wimmera  Shire  v.  Brimacombe  (c)  or 
Ire  V.  Brown  (d), 

to  the  second  ground,  the  possession  of  500  sheep  seems 
J  been  adopted  as  an  arbitrary  test  of  the  need  for 
on.     I  suppose  it  was  considered  that  unless  a  man  had 

500  sheep  to  feed  he  would  not  be  injured  by  travelling 
>r  cattle;  but  whatever  may  have  been  the  reason  for 
1  provision,  words  cannot  be  read  into  it  to  require  that 
lieep  shall  be  on  the  area  at  the  time  of  the  complaint. 
,re  moved  from  one  feeding  ground  to  another,  according 
on  and  condition.  The  grass  intended  to  feed  them 
not  be  eaten  by  travelling  stock  before  they  are  put  on. 
e  against  the  second  ground  of  objection. 

third  ground  of  the  order  is  that  the  justices  had  no 
bo  give  SI,  8a.  costs  for  the  four  days*  attendance  of  Mr. 
non,  a  surveyor  called  as  a  witness,  in  addition  to  IL  Is. 

expenses.  According  to  the  scale  for  witnesses,  the 
>  could  not  have  allowed  him  more  than  11.  a  day  except 
3  V.L.R.  27.  (d)    27  V.L.R.  100. 
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a'BECKETT,  J.  under  special  circumstances  stated  in  the  third  column  of  the 
scale,  which  do  not  appear  to  have  existed  in  this  case. 

I  therefore  think  that  the  order  for  costs  must  be  reduced 
by  U,  88.  Instead  of  the  defendant  having  to  pay  101.  10«. 
costs,  he  will  have  to  pay  6{.  28.  Subject  to  this  amendment  of 
the  order,  the  order  will  be  discharged.  I  discharge  it 
without  costs,  having  regard  to  the  applicant's  partial  success, 
and  to  the  apparently  vexatious  character  of  the  prosecution. 
The  informant  seems  to  have  had  all  that  he  could  reasonably 
have  expected  in  the  way  of  notice,  and  to  have  been  as  well 
able  to  protect  himself  as  if  he  had  had  notice  in  the  fonn 
required  by  the  Act.  The  nominal  fine  imposed  by  the  justices 
leads  me  to  think  that  they  were  of  the  same  opinion. 


Solicitor  for  informant 
Solicitor  for  defendant : 


Order  amended  accordingly. 

J.  E,  Diocon  (for  Lecky). 
Walker  (for  Davidson). 


J.  M. 


HOOD,  J. 

1904 
February  25. 


GYTON  V.  OUTTRIM. 

Claims  agamat  the  OommonwecUth  Act  {No.  21  of  1902)— Operoiton  and  efeet  of— 
Action  of  tort  against  the  Commonwealth — Negligence  of  servants  of  Ccmmon- 
wealth— Respondeat  superior^  Cause  of  action. 

The  Claims  against  the  Commonwealth  Act  (No.  21  of  1902)  is  not  iDorelya 
procedure  Act,  nor  is  it  retrospective  in  its  operation. 

Where  A.  had, .  prior  to  the  coming  into  force  of  the  above  Act,  sustained 
injuries  through  the  negligence  of  the  servants  of  the  Commonwealth, 

Jleldf  that  no  action  lay  against  the  Commonwealth  in  respect  of  such  injuries, 
even  after  the  Act  came  into  force. 

Action. 

The  Claims  against  the  Commonwealth  Act  1902  (No.  21  of 
1902)  came  into  force  on  the  10th  day  of  October  1902. 

The  Act  provided,  sec.  2 — "  Any  person  making  any  claim 
in  contract  or  tort  against  the  Commonwealth  may  .... 
petition  ....  the  Governor  in  Council  praying  him  to 
appoint  a  nominal  defendant  on  behalf  of  the  Commonwealth  in 
the  matter  of  the  claim  and  the  Governor  in  Council  mftj 
appoint  any  person  to  be  nominal  defendant  accordingly." 
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3  (i.) — "  The  petitioner  may  in  respect  of  the  claim  bring 
on  ....  in  the  Supreme  Court  of  the  St'ate  in 
the  claim  arose,     (ii.)  The  rights  of  parties  in  the  action 

.  shall  as  nearly  as  possible  be  the  same  and  judgment 
i  given  and  awarded  with  costs  on  either  side  as  in 
y  cases  between  subject  and  subject." 

plaintiff,  Thomas  Henry  Gyton,  on  28th  February  1903, 
led  the  Governor  in  Council  under  the  Act,  and  Frank 
uttrim  was  appointed  nominal  defendant. 

writ  in  this  action,  which  was  issued  on  5th  May  1903, 
lorsed  as  follows  : — "  The  plaintiff's  claim  is  against  the 
mt,  as  the  defendant  duly  appointed,  etc.,  for  damages 
iries  sustained  through  the  negligence  of  the  Common- 

or  its  servants  by  the  plaintiff,  whilst  engaged  in 
g  telegraph  poles,  the  property  of  the  Common- 
"  From  the  evidence  for  the  plaintiff  it  appeared  that 
J  employed  by  the  Department  of  the  Postmaster- 
[  of  the  Commonwealth  to  paint  the  telegraph  poles  along 
in  road.  He  was  told  that  certain  of  the  poles  which 
arked  had  been  condemned,  and  were  not  to  be  painted. 
3r  to  carry  out  the  work,  plaintiff,  on  29th  July  1901, 
d  a  ladder  placed  against  one  of  the  posts  not  so  marked, 
ilst  engaged  in  painting  it,  the  pole  broke  off  a  few  inches 
he  ground,  and  the  plaintiff,  being  in  imminent  risk  of 
unaped  to  the  ground  to  save  himself,  and  broke  his  leg. 


HOOD,  J. 

1904 

Gyton 

V. 
OUTTRIM. 


I 


fy,  K.C.  (with  him  Williams)  for  the  defendant— Apart 
he  Claims  against  the  Commonwealth  Act  1902,  it  is 
lat  no  action  would  lie  against  the  Commonwealth  for  a 
rhat  Act  came  into  force  after  the  accident,  the  subject  of 
stion,  happened.  The  Act  is  clearly  not  retrospective. 
NHS  no  cause  of  action  at  the  date  of  the  accident. 

wnson  for  the  plaintiff — The  Act  is  retrospective,  and 
to  events  happening  before  it  became  law.  If  it  be  held 
ise,  then  the  same  thing  applies  to  contracts,  and  between 
iuguration  of  the  Commonwealth,  or  the  taking  over  of 
apartment  and  the  passing  of  the  Act,  no  action,  even  in 
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contract,  could  have  been  brought  against  the  Commonwealth. 
The  Court  will  hesitate  to  put  a  construction  on  the  Act  which 
would  lead  to  that  result.  Moreover,  there  was  a  complete 
cause  of  action  here  prior  to  the  Act.  The  difficulty  was  always 
that,  as  no  Court  could  make  an  order  against  the  Crown, 
and  no  execution  could  issue  against  it,  the  action  could  not  be 
brought.  But  the  facts  constituting  a  cause  of  action  existed. 
Then  this  Act  removed  that  difficulty. 

He  referred  to — 21  Vict.  149  ;  FameU  v.  Bouoman  (a). 

Duffy,  K.G.,  in  reply,  referred  to  Feather  v.  Queen  (6). 


Hood,  J.  In  this  case  the  plaintiff's  cause  of  action,  when 
analyzed,  consists  first  in  the  fact  that  he  received  an  injury,  and 
secondly  in  the  fact  that  he  received  that  injury  through  the 
fault  or  negligence  of  some  person.  So  far,  if  he  stopped  there  he 
would  only  have  an  action  against  the  person  who  actually  caused 
the  injury.  He  seeks,  however,  to  make  a  third  person — using 
the  word  person  in  its  generic  sense — liable  for  the  injury  which 
that  third  person  did  not  directly  inflict.  In  order  to  sustain 
that  action  he  has  to  show  that  the  relation  between  the  third 
person  and  the  other  person  is  such  that  the  third  person  is 
liable  in  law  for  the  negligence  that  caused  the  injury.  Now, 
in  the  case  of  the  Crown  he  fails  at  once,  apart  from  statute,  for 
the  third  person  whom  he  is  suing — the  Crown — is  not  liable 
for  the  negligence  of  any  of  its  employes.  Taking  that 
proposition  to  be  correct,  therefore,  until  this  Act  of  Parliament 
was  passed  no  action  could  be  brought  against  the  Common- 
wealth, because  the  Commonwealth  was  not  responsible  for  the 
wrongful  act  of  a  person  who  injured  another.  The  Act 
now  enacts  that  the  Commonwealth  shall  be  liable  for  the 
wrongful  acts  of  its  servants  and  employ^,  thereby  at 
the  time  it  was  passed  completing  the  cause  of  action. 
That  shows  that  the  Act  is  not  a  mere  procedure  Act,  but  it 
is  an  Act  which  completes  a  previously  incomplete  cause 
of  complaint.     Then   it  is   said — and   this   is   the   view   most 

(a)    [1887]  12  App.  Gas.  643.  [b)    [1865]  6  B.  &  S.  213  ;  36  L.J. 

Q.B.  200. 
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gly  relied  on — that  this  Act  was  retrospective.  But  Mr. 
[SOUS  argument  amounts  to  this,  that  the  Legislature,  if 
ire  seeking  to  do  perfect  justice,  would  have  made,  and 
b  to  have  made,  the  Act  retrospective.  But  in  my 
on  it  has  not  done  so.  There  is  not  a  syllable  in  the  Act 
ent  from  any  other  Act,  and  the  right  it  gives  is  simply  to 
right  as  to  things  done  in  the  future. 

olicitor  for  the  plaintiff:  Scott 

olicitor  for  the  defendant:  Guinvess, 

J.  M. 


649 

HOOD,  J. 

1904 

Gyton 

V. 
OUITRIM. 


[IN    CHAMBERS.] 

HALL  V.  JOHNSON. 

isirumenU  Act  1890  {No,  1103),  «.  208 — Part  performance — Parol  promise  to 
aw  property  by  will  in  consideration  of  marriage — "  Bules  of  the  Supreme 
ourt  1900  "-  Order  XI V.  [a). 

verbally   promised  B.    that,  in  consideration   of  her   marrying  him,   be 

leave  her  half  his  real  and  personal  estate  by  his  will.  B.  thereupon 
sd  A.,  who  did  not  leave  half  of  his  property  to  B.  by  his  will.     In  an 

by  B.  against  the   executrix  of  A.,  claiming  a  declaration   that  A.   was 
,  to  leave,  by  his  will,  one-half  of  his  property  to  B., 
dd^  upon  an  application  by  the  defendant  under  Order  XIV.  (a)  for  judg. 

that  the  marriage  was  not  a  sufficient  part  performance  to  take  the  case 
[  sec.  208  of  the  Instruments  Act  1890,  and  judgment  was  given  for  the 
lant. 

'his  was  a  summons  on  behalf  of  the  defendant  Johnson 
T  Order  XlV.(a)  for  summary  judgment.  The  facts  are 
'  set  out  in  the  judgment. 

Starke,  for  the  defendant,  in  support  of  the  summons. 


a'BECKETT,  J. 

1904 
March  28, 
Apra^, 


tf.  Barrett,  for  the  plaintiff,  to  oppose. 


Cur,  adv.  vult 


^'Beckett,  J.,  read  the  following  judgment : — The  defendant 
lies  by  summons,  under  Order  XlV.(a),  for  summaiy  judg- 
it.  She  is  the  executrix  of  Harry  Hall,  the  late  husband  of 
29,V.L.R.  R  R 
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1904 
Hall 

V. 

Johnson. 


a'BKCKETT,  J.  the  plaintiff.  After  his  deatli  the  plaintiff  brougl 
which  the  statement  of  claim,  so  far  as  ma 
follows : — 

"  The  plaintiff  and  the  said  Harry  Hall  were  i 
19th  day  of  April  1887,  and  by  agreement,  part 
partly  in  writing,  made  prior  to  such  19  th  day  - 
the  plaintiff  and  the  said  Harry  Hall  contracted  ai 
in  consideration  of  the  plaintiff  marrying  the  sa 
the  said  Harry  Hall  would  by  his  will  leave  to  the 
half  of  his  real  and  personal  estate.  The  said  H« 
on  the  7th  day  of  May  1903,  leaving  a  large  amou 
personal  estate,  but  did  not  by  his  will  .  .  .  . 
plaintiff  one-half  of  his  real  and  personal  estate. 

**  The  plaintiff  claims  : — (1)  A  declaration  that 
Hall  was  bound  to  leave  by  his  will  one-half  ol 
personal  estate  to  the  plaintiff;  (2)  a  decree  that 
as  executrix  as  aforesaid,  do  transfer  one-half  of 
the  plaintiff." 

In  answer  toj  inquiries  by  the  defendant  as 
containing  the  promise,  certain  letters  were  produ 
inspection  were  found  to  contain  no  such  promis 
the  defendant  took  out  this  summons.  From  t 
made  by  counsel,  for  the  purpose  of  the  argume] 
the  case,  assuming,  firstly,  that  such  a  promise  wai 
word  of  mouth  only;  secondly,  that  the  plaint 
reliance  upon  such  promise.  The  question  I  hav( 
therefore — Is  marriage  sufficient  part  performanc 
case  out  of  the  Statute  requiring  agreements  of  t 
in  writing  ?  On  looking  at  the  authorities,  I  fee 
the  subject.  In  Lassence  v.  Tierney  (a).  Lord  Coti 
judgment  in  Hammersley  v.  De  Biel  (b)  had  causi 
upon  the  point,  says: — "I  there  said  that  a  ] 
followed  only  by  marriage  is  not  to  be  carrl 
marriage  being  no  part  performance  of  the  contra< 
there  would  be  an  end  of  the  Statute,  which  says  t 
in  consideration  of  marriage  shall  not  be  binding 
writing,    but   if    marriage    be    part    performance 


(a)    [1849]  I  Mac.  &  G.  551. 


(6)     [1845]  12  CL  t 
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Hall 

V. 

Johnson. 


ct  followed  by  marriage  would  be  binding."     This  state-  a'BECKETT,  J. 
)f  the  law  has  never  been  questioned,  though  there  have  1904 

sases  where  verbal  representations  by  a  third  person,  on 
ength  of  which  a  marriage  was  entered  into,  have  been 
5  bind  the  person  making  them.  These  depend  on  other 
pies,  and  I  need  not  further  refer  to  them.  For  the 
lant,  Maddison  v.  Alderson  (c)  was  referred  to,  the  head- 
f  which  is  as  follows  : — 

Ln  intestate  induced  a  woman  to  serve  him  as  his  house- 
r  without  wages  for  many  years,  and  to  give  up  other 
jcts  of  establishment  in  life,  by  a  verbal  promise  to  make  a 
taving  her  a  life  estate  in  land,  and  afterwards  signed  a 
lot  duly  attested,  by  which  he  left  her  the  life  estate, 
that  there  was  no  contract,  and  that  even  if  there  had 
and  although  the  woman  had  wholly  performed  her  part 
rving  till  the  intestate's  death  without  wages,  yet  her 
e  was  not  unequivocally  and  in  its  own  nature  referable 
'  contract,  and  was  not  such  a  part  performance  as  to  take 
se  out  of  the  operation  of  the  Statute  of  Frauds,  sec.  4,  and 
)he  could  not  maintain  an  action  against  the  heir  for  a 
*ation  that  she  was  entitled  to  a  life  estate  in  the  land.'' 
lere  the  reasoning  upon  which  part  performance  is  allowed 
:e  a  case  out  of  the  Statute  is  elaborately  examined.  Lord 
jan  says : — 

Phere  is  no  conflict  of  judicial  opinion  as  to  the  essential 
cter  of  the  act  which  shall  amount  to  part  performance  in 
articular.  It  must  be  unequivocal.  It  must  have  relation 
5  one  agreement  relied  upon,  and  to  no  other.  It  must  be 
ent  of  itself,  and  without  any  other  information  or 
Qce,  to  satisfy  a  Court,  from  the  circumstances  it  has 
;d  and  the  relations  it  has  formed,  that  they  are  only 
jtent  with  the  assumption  of  the  existence  of  a  contract, 
jrins  of  which  equity  requires,  if  possible,  to  be  ascertained 
enforced." 

bviously  marriage  does  not  fulfil  these  conditions.     It  does 
mport  anything  more  than  the  prior  contract  to  marry, 
;h  it  is  often  preceded  by  a  prior  contract  as  to  property, 
(c)     [1883]  8  App.  Cas.  467. 


i^ 
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A|BEGK£TT,  J.  I    therefore    direct    judgment    to    be    entered    for     the    de- 
1904  fendant. 

^^i^  Apart  from  the  power  given  by  the  new  rules,  the  CJourt  has 

inherent  jurisdiction  to  dismiss  the  action  as  an  abuse  of  the 
procedure  when  the  claim  is  incapable  of  proof,  and  without 
any  solid  basis :  Lawrance  v.  Lord  Norreys  (d). 

This  order,  in  my  view,  does  not  fall  within  sec.  2  of 
Act  No.  1696  requiring  leave  to  appeal.  I  would  give  leave  if 
I  thought  it  necessary. 

Judgment  for  defendant 

Solicitors  for  plaintiff:  Ooldamith  <fc  Sharp. 
Solicitors  for  defendant :  T,  P,  Derham. 

w.  H.  M. 


MADDEN,  C.J.  STEPHENS  V.  McKENZIE ;  McKENZIE,  Claimant 

1904  Ehndence — Uncontradicted  evidence  diftbelieved  by  magistrcUett^DiUy  of  magUtratei 

February  3.  — Claim  by  wife  to  household  goods. 

Where  facts,  which  might  have  occurred,  are  sworn  to  have  in  fact  occurred, 
and  the  evidence  is  uncontradicted,  magistrates  are  bound  to  find  in  accordance 
with  such  evidence,  however  much  they  may  suspect  it. 

Didon  V.  Roberts  ([1890]  U  A.L.T.  168)  referred  to  on  the  question  of  a  wife's 
claim  to  goods  ostensibly  belonging  to  her  husband. 

Order  to  Review. 

Under  a  warrant  issued  against  the  goods  of  the  defendant, 
Staflford  McKenzie,  certain  furniture  was  distrained  at  30  Green- 
street,  Northcote,  where  he  and  his  wife,  Grace  McKenzie, 
lived.  The  furniture  was  claimed  by  Grace  McKenzie,  and 
thereupon  a  summons  was  issued  under  sec.  98  of  the  Justices 
Act  1890,  in  order  that  her  claim  might  be  adjudicated  upon. 
At  the  hearing  before  the  Court  of  Petty  Sessions  at  Northcote 
on  14th  December  1903,  evidence  was  given  by  the  claimant 
that  since  the  insolvency  of  her  husband  in  1895  she  bad 
successfully  carried  on  his  former  business  of  a  tannery  in  her 
own  name  ;  that  she  had  always  had  money  of  her  own ;  that 
during  1901  she  had  won  the  sum  of  SU.  lOs.  in  Tattersall's 
id)    [1890]  15  App.  Cas.  210. 
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sweep  ;    that    she     had     given    her     brother-in-law,     Joseph  MADDEN,  C.J. 
BfcKenzie,  lOZ.  wherewith  to  purchase  the  furniture  in  question,  1904 

which  he  had  done  at  a  cost  of  8{.  58. ;  and  that  the  house,  30  Stephens 
Green-street,  Northcote,  was  rented  by  her  from  Joseph  mcKbnzie 
McKenzie.  This  evidence  was  corroborated  by  her  husband,  her 
sister,  and  Joseph  McKenzie.  No  evidence  was  called  for  the 
execution  creditor.  The  magistrates,  in  giving  their  decision, 
said  that  in  their  opinion  the  business  was  carried  on  by  the 
claimant  merely  as  a  "  dummy "  for  her  husband ;  that  her 
evidence  that  she  had  kept  her  money  in  a  tin  box  in  her  bed- 
room for  more  than  two  years  was  an  extraordinary  story  ;  and 
that  they  had  come  to  the  conclusion,  though  with  some  doubt, 
that  the  furniture  was  bought  with  her  husband's  money ;  and 
they  therefore  decided  against  her  claim. 

An  order  nisi  to  review  this  decision  was  obtained  on  the 
grounds  (shortly) — 

(1.)  That  there  was  no  evidence  to  support]  the  decision  of 
the  magistrates. 

(2.)  That  there  was  uncontradicted  evidence  that  the 
furniture  was  the  property  of  the  claimant. 

H.  I.  Cohen  for  the  claimant  to  move  the  order  absolute. 

Wadey  for  the  execution  creditor  to  show  cause  referred  to 
Dvion  V.  Roberta  (a). 

Madden,  C.J.  I  think  that  in  this  case  the  order  nisi. 
should  be  made  absolute.  The  argument  which  counsel  for  the 
execution  creditor  has  presented  is  undoubted — that  if  a  wife 
claims  goods  which  are  ostensibly  the  goods  of  her  husband,  as 
i^inst  a  creditor  of  his,  and  she  is  uncorroborated  in  her  claim, 
the  Court  ought  to  hesitate  very  much  indeed  before  it  declares 
that  the  property,  which  is  apparently  his,  and  in  fact  would  be 
deemed  to  be  his  but  for  the  wife's  unsupported  oath,  belongs  to 
the  wife,  because  of  a  supposed  gift  by  him  to  her,  no  definite  gift 
being  established  according  to  law. 

I  quite  agree  with  the  view  of  Hood,  J.,  as  expressed  in 
(a)    11  A.L.T.  168. 
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MADDEN,  G.J.  DvJon  V.  Roberts  (6),  that  the  Court  ought  to  scrutinize  these 
1904  transactions  very  carefully,  and  ought  not  to  accept  a  wifes 

Stephens       uncorroborated  statemeat  with  regard  to  them.     In  the  present 
McKknzik.      ^^"^^  ^^^  'wiie,  as  she  is  entitled  to  do  since  the  Married  WomarCs 
Property  StcUute,  carried   on  business  in  her  own  name,  and 
rented  a  house,  and  let  her  husband  live  with  her.     The  business 
was  declared  and  known  to  be  hers.     On  her  evidence  as  to 
these  facts  she  is  corroborated  by  three  witnesses.     Then  she  is 
a  woman  who  might  have  had  money  to  put  into  Tattersall's 
sweep,  and  she  swears  that  she  did ;  that  she  won  over  34Z. ;  and 
that  this  was  the  money  out  of  which  she,  one  or  two  years 
later,  purchased  the  furniture  in  question  here;     I  am  surprised 
to  find  how  common  this  sort  of  thing  appears  to  be.     It  is  quite 
remarkable  how  often  otherwise  impecunious  people  do  get  into 
a  position  at  the  proper  time  by  virtue  of  a  win  in  "  Tattersall's;" 
but  for  all  that  she  swears  that  she  did  go  into  a  sweep,  and 
won;    while   her   brother-in-law,  her  husband,   and   her  sister 
also  swear  that  she  did  so.     All  know  the  amount  was  more 
than  SU,     Moreover,  she  says  she  believes  it  was  on  the  Mel- 
bourne Cup.     Furthermore,  one  of  the  witnesses  says  that  the 
fact  was  published  on  the  walls  of  the  factory — apparently  this 
was  a  kind  of  public  proclamation  of  the  fact  that  she  had  won 
the  money.     However,  that  was  an  invitation  to  call  somebody 
employed  in  the  factory  to  prove  that  there  was  perjury  com- 
mitted   in    saying    that    that    was   done.      Eveiybody   would 
naturally  suspect  a  story  of  money  having  been  won  like  that, 
but  still  magistrates  are  not  at  liberty,  when  they  have  definite 
and  coherent  evidence  before  them,  without  any  contradiction  of 
it  whatever  being  brought  forward,  to  find  against  that  evidence, 
however  much  they  may  suspect  it.     The  magistrates  are  bound 
to  find   according   to  the   evidence.     They  are  not   bound  to 
believe  any  story  presented  to  them  ;  but  if   the  story  be  at 
all    reasonable    or  probable,  and    the    facts   alleged   are  such 
as  might  occur,  and  they  are  sworn  to  have  in  fact  occurred, 
and    the    evidence    is   uncontradicted,    then    the    magistrates 
must  find   in   accordance    with    it.     There   is   a  great  deal  of 
evidence  upon  which  the  Court  has  frequently  to  act  which  it 

(6)    11  A.L.T.  108. 
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ects,  but  it  has  to  act  upon  it,  if  it  be  not  unconscionable  to  MADDEN,  C.J.. 
3.    If  in  this  case  there  had  been  a  little  evidence  to  the  1904 

rary,  the  magistrates  mi£;ht  properly  have  said  that  they 
erred  to  believe  it,  but  there  was  none.  The  order  will  be 
e  absolute,  with  costs  to  be  taxed.  Judgment  below  set 
3.    No  costs  of  the  proceedings  below. 

Order  absolute. 


Stephens 

V. 

McRenzie. 


Solicitors  for  the  execution  creditor  :  Farlow  &  Barker. 
Solicitor  for  the  claimant :  Lazarus. 

H.  I.  c. 


O'DONNELL  v.  BOLAND. 

Betting  Suppression  Act  1896  (No.  1436),  s.  2— Betting  in  street—Evidence^ 
[dmissibility— Evidence  of  betting  on  previous  occasion — Conduct  showing 
urpose — **  Undertaking  to  pay  money  " — Sufficiency  of  evidence. 

pon  a  prosecution  for  being  in  a  street  for  the  purpose  of  betting,  evidence 

dmitted  of  the  accused  having,  a  fortnight  previously,  made  a  bet  in  the 

street,  and  of  a  conversation  on  that  occasion  as  to  being  able  to  find  him 

between  seven  and  eight  o'clock  in  the  evening. 

^d,  that  the  evidence  was  properly  received  to  show  the  purpose  for  which 

Ksased  was  in  the  street — namely,  the  purpose  of  betting — and  as  negativing 

iggestion  of  his  being  there  for  any  other  purpose. 

le  principle  of  The  King  v.   Wyatt  ([1904]  1  K.B.  188)  applied, 
a  prosecution  under  sec.  2  of  the  Street  Betting  Suppression  Act  1896  the 

ertaking  to  pay  money  "  may  be  established  without  evidence  of  the  mean- 
all  the  terms  of  the  wagering  contract,  as,  e,g.j  the  amount  of  money  the 

k1  undertook  to  pay  in  the  event  of  the  horse  which  was  backed  winning. 

)rder  to  Review. 

it   the   Court  of   Petty  Sessions   at   Prahran,  on  the  24th 

jh  1904,  Samuel  Boland  was  charged  with  being  unlawfully 

Jhapel-street,   Prahran,   on    1 9th    December   1903,   for   the 

ose  of  money  being  received  by  him  as  and  for  the  considera- 

for  an  undertaking  by  him  to  pay  thereafter  money  on  the 

ngency  of  a  certain  horse  race. 

Evidence  was  admitted  by  one  Rouse  as  to  meeting  defendant 

Ihapel-street  on  a  previous  occasion,  5th  December  1903, 

1  defendant  said — "What  horse  do  you  want  to   back?" 


HODGES,  J. 

1904 
May  4. 
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HODGES,  J. 
1904 

O'DONNELL 
BOLAND. 


Rouse  replied — "  Battledore  for  the  Welter."  Defendant  said— 
"All  right."  A  ticket  was  written  out  and  given  to  Rousei 
who  paid  Is.,  and  defendant  said — "You  will  know  where  to  find 
me;  I  will  be  here  between  7  and  8  in  the  evening."  This 
evidence  was  objected  to. 

Evidence  was  also  admitted  under  objection  that,  on  19th 
December  1903,  defendant  made  a  wager  of  Is.  on  a  horse 
named  Gambler.  An  entry  form,  containing  the  entry  of 
Gambler  for  a  race,  at  a  meeting  held  by  the  Mooney  Valley 
Race  Club  on  the  19th  December  1903. 

Other  facts  appear  from  the  judgment. 

Defendant  was  convicted  and  fined  20/.,  with  51,  5«.  costs. 

An  order  nisi  to  review  this  decision  was  obtained  on  the 
grounds — 

(1.)  That  evidence  was  improperly  admitted. 

(2.)  That  there  was  no  evidence  adduced  of — (a)  any  under- 
taking by  defendant  to  pay  money;  (6)  any  contingency; 
(c)  any  certain  horse  race. 

Potts  to  move  the  order  absolute. 

Meagher   to  show   cause — The   evidence  as  to  the  previous 
betting  transaction  is  clearly  admissible  to  show  purpose. 

[Hodges,  J.,  referred  to  Rex  v.  Wyatt  (a).] 
Before  you  can  set  aside  a  conviction  on  the  ground  of 
improper  reception  of  evidence,  the  evidence  objected  to  must 
be  of  a  kind  such  as  is  likely  to  have  influenced  the  minds  of 
the  magistrates.  It  must  be  evidence  such  as  would  necessarily 
lead  the  magistrates  to  a  conclusion  unfavourable  to  the 
prisoner.  "Irrelevant  evidence  of  an  immaterial  fact  being 
admitted  in  a  criminal  trial  does  not  invalidate  the  conviction, 
and  is  no  ground  for  a  new  trial : "  Regina  v.  Ainsworth  (5), 
and  cf,  Regina  v.  Kenny  (c).  In  all  the  cases  in  which  a 
conviction  has  been  set  aside,  the  evidence  which  has  been 
wrongly  admitted  has  been  of  a  most  important  character :  Cf, 
Reg,  V.   Gibson  (d) ;    Wfiitney  v.   Wilson  (e) ;   and  Oleeson  v. 


(a)    [1904]  1  K.B.  188 

{h)    [1875]  I  V.LR.26. 

(c)     [1886]  12  V.L.R.  816,  at  p.  820. 


id)    [1887]  18Q.B.D.  637. 
(^)     [1898]  24V.L.R,  574. 
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(f).  There  was  evidence  as  to  the  entry  of  Gambler  and 
he  running  of  the  horse  race  in  question  quite  apart  from 
try  form  objected  to. 

its  m  reply — The  facts  in  the  entry  were  material  facts, 
it  proof  of  which  the  prosecution  could  not  have  succeeded, 
ourt  never  inquires  to  what  extent  the  evidence  wrongly 
ied  may  have  affected  the  minds  of  the  magistrates : 
in  v.  Pitcher  (g) ;  GUeson  v.  Jones  (h) ;  and  Reg.  v. 
lera  (i).     The  facts  in  the  entry  were  not  evidence ;    the 

of  the  horse  should  have  been  called  as  a  witness: 
n  v.  Gwenap  {k),  (2.)  In  Evans  v.  Pratt  (i),  Tindal,  C.J., 
lat  the  Court  could  not  take  judicial  notice  of  the  meaning 

words  "  across  a  country."  So  here  with  the  words 
ing  price."  Further,  there  is  no  course  or  time  mentioned, 
o  evidence  of  any  money  to  be  paid  by  the  defendant. 
,  the  horse  did  not  start,  so  that  there  was  no 
gency,  and  there  was  no  evidence  that  the  wager  took 
before  the  race  took  place, 
unsel  also  referred  to  Read  v.  Anderson  (m). 

)DGES,  J.  The  information  complained  that  Boland,  being 
ipel-street  on  the  19th  December,  "  was  unlawfully  in  such 
for  the  purpose  of  money  being  received  by  him  as  and 
le  consideration  for  an  undertaking  by  him  to  pay 
fter  money  on  the  contingency  of  a  certain  horse  race.'* 
lat  information  he  was  convicted,  and  an  order  nisi  has 
granted  to  set  aside  that  conviction  upon  the  ground,  first, 
vidence  was  improperly  admitted. 

e  evidence  alleged  to  have  been  improperly  admitted 
in  the  first  place,  evidence  given  to  show  that  on  a 
us  date  accused  had  been  in  Chapel -street,  on  the 
side  of  Wellington-street,  and  that  there  certain 
IS  went  up  to  him  and  proposed  a  wager,  which  was 
ed,    and    that    certain    convei>>ation    took    place    as    to 
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[1896]  22  V.L.R.  323. 
[1895]21  V.L.R.  il2. 
22  V.L.R.  323. 
[1899]  1  Q.B.  490. 


ik)    [1830]  1  M.  &Rob.  120. 
(/)     [1842]  3  M.  &  G.  759. 
(m)   [1884]  13  Q.B.D.  779. 
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its  being  known  when  and  where  he  could  be  found.  It 
is  said  that  evidence  was  improperly  admitted;  that  it  was 
evidence,  if  of  anything,  of  another  offence.  In  my  opinion 
that  evidence  was  properly  received  to  show  the  purpose  for 
which  he  was  there,  his  object  in  being  there — in  the  language 
of  the  information,  that  he  was  there  "'  for  the  purpose  of  money 
being  received  by  him,"  and  so  forth.  The  fact  that  he  was  in 
the  street,  and  the  fact  that  being  in  the  street  he  received 
money  on  certain  terms,  does  not  by  any  means  necessarily 
prove  that  he  was  in  the  street  for  that  purpose.  He  might 
have  been  in  the  street  for  another  and  totally  different  purpose. 
It  might  have  been  mere  accident;  and  although  the  evidence 
tendered  may  have  been  sufficient  to  establish  another  offence, 
it  is  not  that  fact  that  makes  it  either  admissible  or  inadmissible. 
It  is  not  admitted  for  the  purpose  of  proving  another  offence  at 
another  time,  nor  for  the  purpose  of  proving  he  was  a  person 
likely  to  have  committed  the  offence  with  which  he  is  charged 
It  is  tendered  for  the  purpose  of  proving  that  he  was  in 
the  street  for  a  particular  purpose.  This  subject  has  been  recently 
under  consideration  in  Great  Britain  in  the  case  of  Ttie  King  v. 
Wyatt  (n).  In  that  case  the  accused  was  indicted  for  obtaining 
credit  by  means  of  fraud.  It  was  proved  (so  far  as  material  to 
the  present  circumstances)  that  defendant  came  to  a  Mrs. 
Williams,  and  asked  her  if  she  let  apartments.  She  replied  that 
she  did.  He  asked  her  if  she  would  take  him  in.  She  sald- 
"For  how  long?"  He  replied— "For  the  night  only."  She 
agreed  to  take  him  in.  Defendant  asked  for  tea,  and  bad  a 
chop,  bread  and  butter,  and  cake.  He  had  a  bed  and  a  sitting- 
room.  He  stayed  three  days,  and  owed  14«.  6d.,  which  was  n«t 
paid.  That  evidence  was  given  at  the  trial,  and  the  Ck)urt  had 
no  doubt  that  the  prosecution  had  proved  a  debt,  but  it  had  doubt 
whether  the  prosecution  had  proved  fraud.  It  became  necessary 
to  show  that  when  accused  obtained  that  credit  he  never  meant 
to  pay;  in  other  words,  that  he  obtained  credit  by  means  of 
fraud.  Evidence  was  then  given  by  an  hotel-keeper  and  other 
witnesses  that  defendant  had  had  apartments  at  their  houses,  and 
had  left  owing  money.  That  evidence  was  given,  and  the  roan 
(n)    [1904]  1  K.6.  188. 
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was  convicted,  and  the  question  afterwards  came  before  the  Court, 
consisting  of  Lord  Alverstone,  O.J.,  Wright,  Kennedy,  Darling, 
and  Phillimore,  JJ.  They  held  that  that  evidence  was  rightly 
given.  The  Lord  Chief  Justice,  at  p.  192,  says,  referring  to 
other  cases: — "These  cases  are  clearly  instances  of  the  application 
of  the  principle  that  evidence  of  similar  acts  committed  by  the 
accused,  at  a  period  immediately  preceding  the  commission  of 
the  offence,  is  admissible  as  evidence  of  a  system  practised  by 
him."  And  so,  here,  I  think  the  evidence  as  to  what  was  done 
on  the  previous  occasion  was  admissible  for  the  purpose  of 
proving  his  user  of  the  street,  his  business  in  the  street,  the 
purpose  for  which  he  was  in  the  street.  I  am  of  opinion,  there- 
fore, that  the  evidence  was  rightly  received. 

The  next  evidence  objected  to  was  evidence  of  what  was 
called  the  entry  of  one  of  the  horses.  In  this  case,  the  prosecu- 
tion were  proving  a  bet  on  a  horse  race,  and  they  were  proving 
that  a  bet  was  made  on  a  horse  named  Gambler.  They  called 
a  person,  who  described  himself  as  a  clerk  in  the  office  of  th6 
Moonee  Valley  Race  Club,  and  who  produced  entries  of  certain 
races.  Amongst  others,  he  produced  one  purporting  to  be  an 
entry  of  a  horse  nameS  Gambler,  purporting  to  be  signed,  not  by 
the  nominating  owner,  but  for  the  nominating  owner.  I  now 
read  from  the  depositions  the  objection  taken,  because  it  is  that 
objection  only  I  propose  to  deal  with,  and  not  any  other  possible 
objection.  The  objection  is — *'  The  entries  are  not  made  by  any 
official  person  under  any  Statute.*'  I  think  that  is  quite  true. 
They  are  not  made  under  any  Statute,  and  are  not  admissible 
under  any  Statute.  Then — "  There  is  no  Act  passed  to  make 
entries  of  racing  clubs  evidence  against  anybody."  Without 
any  Act  of  Parliament  making  them  evidence,  it  was  an 
important  part  of  the  prosecution's  proof  to  prove  that, 
although  the  horse  Gambler  did  not  in  fact  start,  it  was 
intended  that  he  should  run — there  was  an  idea  of  his  running 
—or,  at  any  rate,  that  when  money  was  offered  on  Gambler, 
or  against  Gambler,  or  in  connection  with  Gambler,  it  was 
not  entirely  an  imaginary  proceeding — there  was  some  basis  for 
it.  Although  the  horse  did  not  run,  it  was  quite  possible  that 
money  might  be  laid  on  it ;  and  even  if  never  entered,  it  was 
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quite  possible  that  a  bet  might  be  made  in  connection  with  it. 
I  cannot  determine,  and  the  magistrates  were  not  entitled  to 
determine,  this  case  by  the  result.  They  were  only  looking 
at  the  evidence  for  the  purpose  of  seeing  what  was  the  meaning 
of  the  expressions  used,  and  whether  they  could  believe  that 
money  was  laid  on  Gambler — that  Gambler  was  one  of  the 
horses  mentioned.  In  my  opinion  the  entry  was  evidence  for  the 
purpose  of  showing  that  there  was  such  a  horse  as  Gambler,  and 
that  it  was  intended  that  such  a  horse  should  run,  and  so 
corroborate  to  some  extent  the  evidence  given  for  the  prosecu- 
tion, that  Is.  had  been  laid  on  Gambler,  which  otherwise  the 
magistrates  might  never  have  been  able  to  find.  There  might 
possibly  have  been  other  objections  to  this  document  which,  if 
taken  then,  might  have  been  effectual,  but  those  were  the  only 
objections  taken  at  the  time,  and  they  are  the  only  ones  I 
propose  to  deal  with.  Therefore  I  think  that,  so  far  as  the 
evidence  tendered  was  concerned,  it  was  admissible. 

The  next  objection  raised  was  that  there  was  no  evidence 
adduced  of  any  undertaking  to  pay  money.  This  c€ise  was 
argued  very  much  as  if  I  had  to  determine  here  what  amount  of 
money  Boland  undertook  to  pay  in  case  the  horse  won.  If  I 
had  in  this  case  to  determine  what  were  the  terms  of  the 
contract,  and  how  much  in  the  given  circumstances  Boland 
ought  to  pay,  I  might  have  required  a  good  deal  of  evidence— for 
example,  some  evidence  as  to  what  wa«  meant  by  "  starting 
price,"  and  so  forth.  But  it  may  be  quite  possible  to  prove  that 
a  contract  was  made  without  satisfying  me  as  to  the  mean- 
ing of  all  the  terms  in  the  contract.  A  contract  may  be 
made  in  mercantile  matters  which  is  perfectly  intelligible  to  the 
persons  who  made  it,  and  which  expert  evidence  would  enable  a 
Court  to  understand  and  construe.  This  may  be  a  wagering 
contract  that  requires  similar  evidence,  and  I  may  not  be  able 
to  say  precisely  how  much  ought  to  be  paid  in  the  events  which 
have  happened  in  consequence  of  the  la  having  been  wagered. 
But  I  have  not  to<lo  that;  I  have  not  to  construe  the  contract 
I  am  not  called  upon  to  find  out  the  meaning  of  its  terms.  I 
have  only  to  say  whether  there  was  evidence  that  there  was  a 
contract.     I  think  there  was  strong  evidence  of  a  contract  or 
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•taking  by  the  defendant  to  pay  money.  He  is  asked 
ctly  what  he  pays  on,  and  he  indicates  on  what  he  does  pay. 
fou  pay  by  the  Argus  ? "  He  says — "  Yes."  '*  If  my  horse 
you  will  pay  me  whatever  is  quoted  in  the  Argu$  on 
ay  morning  ?  "  He  says — "  Yes  ;  you  will  find  me  here." 
IS  clear  and  strong  evidence  of  an  undertaking  by  him  to 
how  much  I  ilo  not  know,  and  I  have  not  to  determine, 
e  next  objection  is  that  there  was  no  evidence  of  any  con- 
ey. Again,  I  do  not  know  that  I  am  called  upon  to  say 
ily  what  the  contingency  was.  It  is  fairly  clear  what 
liar  contingency  was  intended — the  contingency  of  the 
mentioned  winning.  Defendant  on  the  first  occasion  said 
hat  horse  do  you  want  to  back  ? "  The  reply  was — 
iedore  for  the  Welter."  And  on  the  other  occasion  he  was 
— "  Let  me  have  Is.  on  Florist  for  the  Pascoe  Handicap," 
Let  s  have  1«.  on  Gambler  for  the  Hurdle."  That  is  clear . 
sfc  persons'  understanding.  One  shilling  is  paid.  He  is 
what  are  his  terms,  and  he  says  that  he  pays  according  to 
irgus  starting,"  whatever  that  may  be.  The  evidence  is, 
k,  clear  on  that  subject. 

e  next  objection  is  that  there  was  no  evidence  of  its  being 
r  certain  race.  I  think  the  evidence  is  clear  enough  of  a 
1  race.  It  is  impossible  to  read  that  evidence  without 
quite  satisfied  that  the  parties  dealing  knew —everybody 
—on  what  race  the  money  was  being  wagered.  The  order 
e  discharged,  with'  costs. 

Order  nisi  discharged. 
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licitor  for  the  defendant :  Potts. 

H.  I.  c. 
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A'BECKETT.  J.  AKEROYD  u   PHILLIPS. 

l^  HeaUh  Act  1890  (No.  1098),  m.  194,  196,  197,  198,  199,  204,  214- Faccmo/Km- 

^^^      '  Information   for  failure    to    have  child  vaccinated — Defence — Certificate  of 

valuation  after  information  lodged. 

The  prodnction  of  a  certificate  of  successf al  vaccinatioii  is  a  sufficient  defence 
to  an  information  under  Part  IX.  of  the  Health  Act  1890  for  failing  to  have  a 
child  vaccinated  even  though  such  certificate  was  obtained,  and  such  vaccinatioD 
took  place  not  only  after  the  expiration  of  six  months  from  the  birth  of  the  child, 
but  after  the  information  was  lodged. 

The  defendant  was  the  father  of  a  child  which  was  born  on  13th  May  19Q2. 
No  steps  were  taken  to  have  the  child  vaccinated  until  7th  October  1903,  when 
a  certificate  of  unfitness,  in  the  fonn  of  Schedule  XV.,  was  given  by  a  medical 
practitioner,  postponing  vaccination  till  7th  December  1903.  An  information  for 
failure  to  have  the  child  vaccinated  was  lodged  and  issued  on  9th  October  1903, 
the  hearing  of  which  was  adjourned  till  11th  January  1904.  On  8th  December 
the  child  was  successfully  vaccinated  by  a  medical  practitioner,  who  on  14th 
December  gave  a  certificate  to  that  effect  in  the  form  of  Schedule  XVII. 

Held^  that  the  production  of  this  last-named  certificate  at  the  hearing  was  t 
good  defence  to  the  information. 

Order  to  Review. 

The  defendant  Henry  Charles  Phillips  was  charged  on 
information  before  the  Court  of  Petty  Sessions  at  Hamilton  "for 
that,  on  8th  October  1903,  he  then  being  the  parent  of  a  certain 
child  bom  in  the  State  of  Victoria  on  or  about  13th  May  1902, 
and  after  notice  in  writing  as  prescribed  by  sec.  204  of  the 
Health  Act  1890  ....  did  unlawfully  neglect  to  cause 
such  child  to  be  vaccinated  according  to  the  Act — that  is  to  say, 
that  he  did  not  within  six  months  after  the  birth  of  the  said 
child  take  it,  or  cause  it  to  be  taken,  to  the  Public  Vaccinator 
for  the  district  in  which  the  child  was  then  resident,  for  the 
purpose  of  being  vaccinated,  the  said  child  not  having  been 
previously  vaccinated  by  some  legally  qualified  medical  prac- 
titioner or  some  other  public  vaccinator." 

The  child  in  question  was  born  on  13th  May  1902  and  the 
notices  required  by  the  Health  Act  1890  had  been  duly  given. 
No  steps  were  taken  to  vaccinate  the  child  till  7th  October  1903, 
on  which  date  a  certificate  was  given  by  a  medical  practitioner 
in  the  form  of  Schedule  XV.  of  the  Act  that  the  child  was  not 
then  in  a  fit  and  proper  state  to  be  successful!}^  vaccinated,  and 
postponing  the    vaccination   until   7th    December    1903.      The 
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lation    was   laid   on   9th    October   1903,   and    was    made  a^BECKETT,  J. 

able  on   the  19th   October.      The   case  was  by  consent  1904 

ned  till  17th  December  1903  and  came  on  for  hearing  before 

stices  on  that  date,  when  it  was  again  adjourned  by  them 

I  th  January  1904.     On  8th  December  1903  the  child  was 

sfuUy  vaccinated  by  the  same  medical  practitioner  who  on 

)ecember  1903  gave  a  certificate  of  successful  vaccination 

form  given  in  Schedule  XVII.  of  the  Act.  On  the  date  of 
ation  the  medical  practitioner  also  made  the  following 
randum: — "Memo. — H.  C.  Phillips"  (the  child  in  question), 

1  year  and  8  months,  has  this  day  been  vaccinated.  He 
p  to  the  present  time  not  in  a  fit  state  to  be  vaccinated." 
^formation  again  came  on  for  hearing  on  11th  January 
when  all  the  certificates  referred  to  were  put  in  evidence 
mstituted  the  defence, 
e    justices    convicted    the    defendant,    and    fined    him 


\  order  7tm  to  review  this  decision  was  obtained  on  the 

is — (1)  That  the  Court  of  Petty  Sessions  had  no  jurisdic- 

3  hear  the  information  and  to  make  such  an  order,  in  that 

formation  was  made  more  than  12  months  from  the  time 

the   matter  of    such   information   arose.      (2)  That   the 

was  wrong  in  making  such  order,  inasmuch  as  the  certifi- 

produced  and  put  in  evidence  by  the  defendant  at  the 

ig  were  an  answer  or   defence   to   the  said  information 

the  provisions  of  sec.  214  of  the  Health  Act  1890. 

1  the  return  of  the  order  nisi, 


i 


xc  appeared  to  move  the  order  absolute. 

)'yant  to  show  cause — The  offence  is  consituted  once  six 
bs  from  the  date  of  birth  have  expired  without  the  child 
g  been  vaccinated,  or  one  of  the  other  things  provided 
g  happened.  Until  the  six  months  have  expired  there  is  no 
5e :  Vide  sees.  194  and  204.  The  six  months  did  not  expire 
13th  November  1903.  The  information  was  lodged  on  9th 
)er  1904,  so  that  it  was  well  within  12  months.  As  the 
;e  was  constituted  on  13th  November  1903  nothing  that 
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a'BECKETT,  J.  the  defendant  did  or  could  do  subsequent  to  that  date  can  get 

1904  rid  of  the  offence.    The  certificate  of  unfitness  and  postpone- 

AKER07D       ^^^^  of    vaccination   should   have   been   obtained   before  the 

„    ^'  expiration  of  the  six  months.     A  certificate  afterwards  obtained 

Phillips.  ^  ^ 

cannot  undo  the  offence   which  has  already  been  committed. 

Nor   does   the  certificate   of   successful    vaccination    (obtained 

afterwards  during  the  currency  of  the  certificate   of  unfitness 

and  postponement)  carry  the  defendant  any  further  in  getting 

rid  of  the  offence  already  committed.     A  certificate  of  unfitness 

should  have  been  obtained  within   the  six  months  and  kept 

constantly  renewed  until  successful  vaccination.     Had  that  been 

done  a  certificate  of  successful  vaccination  during  the  currency  of 

such  a  certificate  of  unfitness  so  renewed  would  have  been  a 

defence,  but  not  otherwise.    In  the  present  case  the  certificate  of 

successful  vaccination  was  obtained  and  the   vaccination  took 

place  after  the  information  wa,s  laid. 

He  referred  to  Fitzgerald  v.  Ratcliffe  (a). 

Box  in  reply — The  primary  purpose  of  the  Act  is  vaccina- 
tion, not  punishment.  By  sec.  214,  the  production  of  any  one 
of  the  certificates  mentioned  in  the  earlier  sections  is  a  sufficient 
defence.  What  has  to  be  proved  to  show  an  offence  is  not 
merely  non-vaccination  within  six  months  of  birth,  but  that  the 
notice  required  by  the  Act  has  been  sent,  and  has  not  been 
complied  with.  The  offence  is  the  non- vaccination  of  the  child 
according  to  the  notice.  The  twelve  months  within  which 
proceedings  can  be  taken  dates  from  the  notice :  Knight  v. 
Halliwell  (6).  Then  sec.  214  says  in  effect : — "  If  you  produce  at 
the  hearing  a  certificate  that  the  child  has  been  successfully 
vaccinated  that  is  sufficient  defence  " :  Vide  Allen  v.  Worthy  {c). 

(He  was  stopped  by  the  Judge.) 

Bryant  (by  permission) — There  are  only  three  defences 
given  by  sec.  214 : — (a)  a  certificate  of  successful  vaccination 
within  six  months,  or  within  the  period  provided  by  sec.  196; 
(6)  certificate  extending  the  time  beyond  six  months,  provided 
that   the   extension   or   extensions   therein   have  not  expired; 

(a)  [1896]  21  V.L.R.  782  ;  17  A.L.T.       (6)    [1874]  L.R.  9  Q.B.  412. 
311.  {c)    [1870]  L.R.  5Q.B.  163. 
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(c)  the  certificate  of  insusceptibility  to  vaccination  under   sec.  a'BECKETT,  J, 
198.     The  public  vaccinator  has  no  power  to  give  his  certificate  1904 

after  the  expiration  of  the  six  months  or  the  duly  extended       Akeboyd 
period. 

[a'Beckett,  J.  According  to  your  argument  if  a  child  were 
sickly,  and  the  parent  at  the  end  of  the  six  months  goes  to  the 
public  vaccinator  and  asks  for  a  certificate  of  unfitness,  the 
public  vaccinator  should  not  give  it  to  him,  or  if  he  does  it  is  of 
no  avail.] 

He  should  get  that  certificate  and  a  consequent  postpone- 
ment before  the  six  months  have  expired. 

a'Beckett,  J.  This  is  a  point  which  I  should  have  thought 
must  have  been  decided  before.  It  is  an  important  question. 
If  my  decision  is  at  variance  with  the  acccipted  practice,  the  point 
will  doubtless  come  up  again  and  go  to  the  Full  Court.  The 
matter  seems  to  me  plain.  Here  is  an  act  which  is  intended  to 
secure  vaccination,  and  is  intended  to  require  vaccination  within 
six  months.  It  provides  for  prosecution  in  case  the  child  is  not 
vaccinated  within  six  months.  Then  sec.  214  contains  these 
words : — "  In  any  prosecution  for  neglect  to  comply  with  the 
provisions  of  this  part  ....  if  the  defendant  produce  any 
such  certificate  as  hereinbefore  described  or  the  register  of 
vaccinations  kept  by  the  registrar  as  hereinbefore  provided  in 
which  register  the  certificate  of  successful  vaccination  of  such 
child  shall  be  duly  entered  the  same  shall  be  a  sufiBcient 
defence.'* 

Then  I  have  to  consider  what  are  these  certificates.  Now, 
one  of  these  certificates  is  a  certificate  of  successful  vaccination. 
Another  is  a  certificate  that  the  child  is  not  in  a  fit  state  to  be 
vaccinated,  and  that  continues  in  force  for  two  months.  With 
reference  to  that  form  of  certificate  it  is  provided,  as  is  only 
reasonable,  that  the  mere  production  of  it  is  not  to  be  a  defence 
if  the  time  mentioned  in  the  certificate  has  run  out  "  before  the 
time  when  the  information  shall  have  been  laid." 

Now,  I  think  it  is  clear  from  the  Act  that  the  "  certificates 
hereinbefore  mentioned  "  are  not  limited  to  certificates  obtained 
during  the  six  months,  or  rather,  I  should  say,  that  is  my  con- 
Vol29,V.L.R.  SS 
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a'BECKETT,  J.  elusion.     You  would  require  to  read  into  the  section,  in  order  to 

1904  justify  the  limitation  suggested  by  counsel  the  words  "obtained 

Akbroyd       within  six    months    of    birth."       There    are    no   such   words 

Phillips.       ^^^^^»  ^^^    I   think   it   is  quite   clear  from    the  Act  that  the 

persons   who   are   required  to  give   these   certificates  are  not 

entitled  to  refuse  to  issue  them  after  the  six  months,  and  that 

you  can  go  and  get  a  certificate  of  successful  vaccination  after 

the  six  months,  or  you  can  get  a  certificate  of  exemption  after 

the  six  months. 

Then,  according  to  counsel's  argument,  a  parent  who  had 
obtained  a  certificate  of  successful  vaccination  after  the  six 
months,  or  a  suspension  of  the  obligation  to  have  the  child 
vaccinated,  could  be  afterwards  summoned  and  fined  for  the 
offence  he  had  committed  against  the  Act  during  those  six 
months.  He  says  there  would  not  be  any  absurdity  in  that 
On  the  other  hand,  it  would  not  be  an  absurd  construction  to 
say  that  the  Health  Act,  which  is  very  strict  in  its  provisions  as 
to  the  six  months,  having  regard  to  cases  of  innocent  negligence, 
may  have  intended  that  if  that  which  is  the  object  of  the  Act- 
namely,  to  secure  vaccination  where  vaccination  can  take  place- 
has  been  effected,  the  certificate  of  successful  vaccination  where 
vaccination  can  take  place,  or  the  medical  officer's  certificate  of 
immunity  where  it  cannot,  should  be  allowed  as  a  defence.  I 
therefore  think  that  in  this  case  the  certificate  of  successful 
vaccination  was  a  sufficient  answer  to  the  information.  As 
to  the  other  certificate,  if  the  case  for  the  defendant  depended 
upon  that,  it  would  break  down,  but  the  certificate  of  successful 
vaccination  is,  I  think,  sufficient. 

Solicitor  for  the  informant :  Ouinneas^  Crown  Solicitor. 
Solicitors  for  the  defendant ;  HiU  &  Talbot  (for  Palmer  <£ 
Son). 

J.  H. 
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HENRY  V.   HARPER  and  Another.  HODGES,  J. 

Marriage  Act  1890  [No.  1166),  Part  IV.,  88.  42,  43,  He— Order  for  mainUnanee  of  ^av^2    13 

iUegitimaU  child — Failure  to  obey — Action  for  arrearA—Catue  of  action —  ! 

**  Rides  of  the  Supreme  Court  1900  "—Order  XIV.(a),  r.  I— Summary  judg- 
tnenL 

Ad  order  was  made  by  justices  under  Part  IV.  of  the  Marriage  Act  1890,  on 
the  complaint  of  the  plaintiff,  by  which  X.  was  ordered  to  pay  a  weekly  sum  to 
the  clerk  of  Petty  Sessions  for  the  maintenance  of  his  illegitimate  child  born  of 
the  plaintiff.  X.  having  failed  to  obey  the  order,  an  action  was  brought  after  his 
death  by  the  plaintiff  against  his  executors  for  the  arrears  due  on  the  order. 

Held,  on  an  application  by  the  defendants  for  summary  judgment,  that  the 
action  would  not  lie. 

Application  for  Summary  Judgment. 

This  was  an  application  on  behalf  of  the  defendants  for 
summary  judgment  under  Order  XlV.(a),  rule  1,  in  an  action 
in  which  Kate  Henry  was  plaintiff  and  William  Benjamin 
Harper  and  Arthur  Stanley  Ardlie,  executors  of  the  will  of 
Ready  Carew  (deceased),  were  defendants.  The  grounds  of 
the  application  were :  That  the  statement  of  claim  dis- 
closed no  reasonable  cause  of  action,  and,  alternatively,  "that 
the  action  is  frivolous  and  vexatious,  and  that  the  defend- 
ants have  a  good  defence  on  the  merits."  The  action  was 
brought  to  recover  the  sum  of  554f.,  which  was  the  amount 
alleged  to  be  due  and  unpaid  on  an  order  of  justices  made  on 
17th  June  1886,  by  which  the  said  Roady  Carew  was,  on  the 
complaint  of  the  present  plaintiff,  ordered  to  pay  to  the  clerk  of 
Petty  Sessions  at  Melbourne  the  sum  of  20s.  weekly  for  the 
support  of  his  illegitimate  child  born  to  him  of  the  plaintiff,  until 
the  said  child  should  attain  the  age  of  13  years  or  should  sooner 
die.  According  to  the  statement  of  claim  the  child  lived  and  at- 
tained the  age  of  13  years  on  12th  October  1897,  but  the  said 
Koady  Carew  did  not  make  any  of  the  said  weekly  payments 
between  1 5th  April  1887  and  12th  October  1897.  The  amount 
claimed  also  included  the  sum  of  8  guineas  for  costs  adjudged 
to  the  plaintiff  by  the  justices'  order. 

The  further  facts  appear  from  the  judgment  of  Hodges,  J, 
(infra). 
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Isaacs,  K.C.  (with  him  Woinai^ski)  for  the  defendant  in 
support — The  order  of  the  justices  was  made  under  what  is 
now  Part  IV.  of  the  Marriage  Act  1890,  which  also  contains 
provisions  for  the  enforcement  of  such  an  order.  The  statutory 
method  of  enforcement  is  the  only  method.  At  common  law 
there  is  no  obligation  on  a  father  to  support  his  illegitimate 
child.  In  any  case  the  mother  cannot  sue.  There  is  no  duty 
owed  to  the  mother.  All  she  could  do  would  be  to  put  the 
Statute  in  force.  The  money  by  the  order  is  to  be  paid 
to  the  clerk  of  Petty  Sessions,  and  not  to  the  mother.  Any 
reputable  person  might  have  obtained  the  order.  The  money  is 
to  be  paid  for  the  benefit  of  the  child,  and  not  for  the  benefit  of 
the  mother.  It  is  not  due  to  the  mother.  (He  referred  to 
Barton  v.  Barton  (a) ;  Reg.  v.  Start  (b) ;  Ruttinger  v. 
Temple  (c) ).  In  any  case  the  order  is  purely  personal,  and 
cannot  be  enforced  against  the  father's  executors. 


Cunibra£  Stewart  to  oppose — The  clerk  of  Petty  Sessions  is 
a  mere  trustee  to  hand  the  money  to  the  person  who  obtained 
the  order.  Barton  v.  Barton  (supra)  shows  that  the  proper 
person  to  enforce  obedience  is  the  person  who  obtained  the 
order. 

[Hodges,  J.  You  are  not  endeavouring  to  enforce  the  order 
in  this  action.     The  Statute  provides  how  that  is  to  be  done.] 

The  money  is  really  due  to  the  mother  sub  modo. 

Cur.  adv.  vtUt. 


Hodges,  J.  This  is  an  application  to  a  Judge  in  Chambers 
to  enter  judgment  for  the  defendant  on  the  ground  that  the 
defendant  has  a  good  defence  on  the  merits.  It  appears  that 
the  action  is  brought  to  recover  an  amount  of  over  oOOl.  that 
is  alleged  to  have  been  due  from  the  deceased  to  the  plaintiff, 
who  is  the  mother  of  an  illegitimate  child  of  which  the  deceased 
was  the  father.  It  appears  that  in  1886  proceedings  were  taken 
under  what  are  now  sees.  42  and  43  of  the  Marriage  Act  1890 


(a)     [1896]  22  V.L.R.  607. 


(6)     [1868]  5  W.VV.  &  a'B.  174. 
[1863]  33  L.J.Q.B.  1. 
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for  the  purpose  of  compelling  the  father,  who  had  left  his 
illegitimate  child  without  means  of  support,  to  pay  a  sum  for 
the  maintenance  of  that  child.  The  plaintiff  now  seeks,  on 
the  order  then  made,  to  recover  from  the  executors  of  the  father 
the  11.  per  week,  which  it  is  alleged  has  not  been  paid  for  many 
years  back.  There  is  no  doubt  that  the  order  to  pay  the  money 
was  made.  The  question  is  whether  that  order  gives  the 
present  plaintiff  any  right  to  recover  the  money.  That 
question  depends  upon  the  construction  of  the  order  made, 
and  on  the  view  of  the  sections  of  the  MavHage  Act  upon 
which  that  ordf  r  was  made. 

By  the  order  that  was  then  made  the  magistrates  ordered 
Roady  Carew,  for  the  support  of  the  child,  "  to  pay  to  the  clerk 
of  Petty  Sessions  at  Melbourne  the  sum  of  208.  weekly,  week  by 
week,  which  in  our  discretion  we  consider  a  proper  and  mode- 
rate allowance  until  the  said  child  attain  the  age  of  13  years  or 
shall  in  the  meantime  die."  So  that  it  is  ordered  that  Roady 
Carew  should  pay  to  the  clerk  of  Petty  Sessions  IL  per  week  for 
the  support  of  the  child.  The  terms  of  the  order  give  the  present 
plaintiff  (the  mother  of  the  illegitimate  child)  no  right  to 
that  money.  It  is  an  order  that  it  be  paid  to  the  clerk  of 
Petty  Sessions  as  a  contribution  to  the  support  of  the  child. 
It  was,  however,  argued  that  the  clerk  of  Petty  Sessions  was  a 
mere  conduit  pipe  for  the  purpose  of  passing  that  sum  on  to  the 
mother,  and  that  it  was  really  in  effect  an  order  that  there  be 
paid  to  the  mother  11,  per  week  through  the  clerk  of  Petty 
Sessions.  In  my  opinion  that  is  a  mistaken  construction  of  the 
order  and  of  the  Act. 

By  sec.  42,  where  a  father  leaves  his  child  without  adequate 
means  of  support,  "  if  complaint  thereof  be  made  on  oath 
to  any  justice  by  the  ....  mother  or  any  reputable 
person  such  justice  may  issue  his  summons."  A  complaint 
may  be  made  not  only  by  the  naother  but  by  any  reputable 
person.  If  the  mother  were  ill  or  were  unable  to  take  pro- 
ceedings some  neighbour  who  knew  the  facts  could  take 
proceedings  to  obtain  such  order  (on  behalf  of  the  child).  The 
'^ere  fact  that  a  person  was  the  complainant  would  cer- 
tainly not  entitle  that  person  to  the  money,  nor  would   it   enable 
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that  person  to  go  to  the  clerk  and  say — "  Pay  that  money  to  ma 
It  is  mine."  So  that  while  the  clerk  is  in  some  senses  a  trustee 
— and  is  a  trustee  in  the  sense  that  he  has  no  beneficial  interest  in 
the  money — he  holds  the  money  to  be  paid  for  the  support  and 
maintenance  of  the  child,  and  does  not  hold  it  to  be  paid  to  the 
mother.  That  view  seems  to  me  to  be  very  strongly  borne  ont 
by  the  decision  of  this  Court  in  Hanley  v.  McMasier  (d).  In  that 
case,  a  complaint  having  been  made  in  the  first  instance  by  one 
person,  and  an  order  having  been  obtained  on  it,  a  complaint  was 
made  by  another  person.  The  mother  was  dead,  and  there  were 
no  means  of  proving  the  paternity  of  the  child  by  viva  voce 
evidence,  and  so  it  was  proposed  to  put  in  evidence  the  order 
obtained  when  another  person  was  complainant.  It  was  con- 
tended that  the  order  was  ren  inter  alios,  and  not  binding  upon 
either  party  to  the  present  proceeding.  Higinbotham,  CJ., 
says,  at  p.  326  : — "  It  has  been  argued  that  the  parties  to  the 
present  proceedings  and  to  the  two  earlier  applications  are  not 
the  same  parties.  But  we  think  they  are.  In  complaints 
under  Part  III.,  that  illegitimate  children  are  left  without 
adequate  means  of  support,  the  children  and  the  alle^ 
father  are  the  real  parties."  It  is  not  the  mother  ejid  alleged 
father,  it  is  not  the  complainant  and  the  alleged  father,  it 
is  the  children  and  the  alleged  father  who  are  the  real  parties. 
So  that  here  the  real  parties  were  the  child  and  the  father. 
And,  consequently,  when  the  money  was  ordered  to  be  paid  it 
was  to  be  paid  to  the  clerk  for  the  real  party — the  infant— 
and  not  for  the  mother.  The  case  to  which  I  was  referred  of 
Reg.  V.  Sturt  (e)  I  think  to  some  extent  supports  the  same  view. 
In  that  case  Stawell,  C.J.,  said — "  A  bastardy  order  is  merely 
personal  and  cannot  be  made  after  the  death  of  the  father.' 
There  is  something  in  the  marginal  note  which  would  make  it 
more  nearly  cover  this  case.  But  it  affects  this  case  in  another 
way.  I  think  it  might  be  put  that  this  is  a  proceeding  now  by 
the  mother  to  obtain  judgment  for  money  which  ought  to  have 
been  paid  to  the  clerk  and  passed  on  to  her  for  necessaries 
supplied  to  the  infant.  In  my  opinion  the  answer  to  that  is 
that  the  order  is  a  personal  order — personal  to  the  deceased. 
{d)    [18S9]  15  V.L.R.  322.  (e)     [1868]  6  W.W.  &  a'B.  (L)  174. 
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The  section  I  have  referred  to  and  also  the  section  (sec.  51) 
which  provides  for  the  punishment  of  the  individual  who  does 
not  pay  are  strong  to  show  that  it  i8  an  order  personally  binding 
upon  the  father,  and  that  it  in  no  way  affects  his  executors.  As 
a  matter  of  fact,  in  the  case  to  which  I  have  referred  the 
executors  had  paid  up  to  the  time  directed  by  the  original  order. 
But  if  they  had  not  paid  they,  in  my  opinion,  could  not  have  been 
legally  compelled  to  do  so.  I  think  it  proper  here  to  call 
pointed  attention  to  the  fact  that  it  appears  upon  the  law  as  it 
now  stands  that  where  a  man  is  the  father  of  an  illegitimate 
child,  and  where  that  is  proved  unmistakably,  and  where  he  is 
unmistakably  able  to  maintain  that  illegitimate  child,  the  main- 
tenance of  that  child  may  be  thrown  upon  the  State  or  charity 
if  the  father  happens  to  die  before  the  child  is  able  to  maintain 
itself.  It  may  be  that  the  Legislature  intended  that  state  of 
things.  On  the  other  hand  it  may  be  that  it  is  an  accidental 
omission.  Judgment  will  be  entered  for  the  defendant,  with 
costs. 

Judgment  for  defendant 
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Solicitor  for  the  plaintiffs  :  Oaunson  Jk  Lonie. 
Solicitor  for  the  defendants  :  Snowball  <t  Kaufmann. 


J.  M. 


SYME     V.     THE     UNITED     VICTORIA     PERMANENT  a'BECKETT,  J. 


BUILDING   SOCIETY  and  Others. 


1903 

Dec.  15,  16. 

1904 


Building  society — Bules— Construction— Bights  of  priority — Matured  shareholder — 

Withdrawing  shareholder — Stoppage,    of  business — Recognition   that    business    ^^^^^  *^»  ^"» 
must  be  stopped — Rules  ceasing  to  operate — Rig?U  to  payment  in  full— Deduction  *  .-*- 


of  losses  from  amount  at  credit  of  shares— Alteration  of  rules  seriously  affecting 
paHicular  member— Building  Societies  Act  1890  {No.  1068),  ss.  8  (11),  28— 
AHnlration  clause—  Jurisdiction  of  Court—  Arbitration  offered  and  declined. 

The  fact  that  the  interests  of  a  particular  member  are  more  seriously  affected 
^y  an  alteration  in  the  rules  of  a  building  society  than  those  of  other  members 
does  not  make  the  altered  rules  invalid. 

The  principle  of  Pepe  v.  City  and  Suburban  Building  Society  ([1893]  2  Ch.  311) 
^^^Sirohmengerv.  Finsbury  Permanent  Investment  Building  Society  ([1897]  2  Ch. 
468)  applied. 


April  12. 
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The  principle  of  In  re  Ambition  Invegtmeni  Bvilding  Society  ([1896]  I  Ch.  S9), 
that  before  the  winding-up  of  a  society  there  may  be  a  point  of  time  after  which 
it  would  be  inequitable  to  recognize  attempts  to  change  positions  and  gain 
priorities,  and  that  for  this  reason,  and  in  view  of  an  impending  winding-op 
which  afterwards  follows,  the  rules  may,  for  certain  purposes,  be  considered  aa 
ceasing  to  operate  from  that  point,  is  inapplicable  in  a  case  where  no  winding-up 
has  taken  place. 

The  construction  of  the  rules  of  a  building  society  as  to  priority  of  payments 
to  shareholders,  and  as  to  deductions  for  losses  from  the  amounts  payable  on 
withdrawn  and  matured  shares,  considered. 

Held,  that  a  provision  for  arbitration  in  the  rules  of  a  building  society  made 
under  the  provisions  of  the  Building  Societies  Act  1890  did  not  per  se  oust  the 
jurisdiction  of  the  Court,  whatever  might  have  been  urged  if  arbitration  had 
been  oflfered  and  declined,  and  an  application  had  been  made  to  stay  the 
action. 

The  English  authorities  as  to  the  character  of  disputes  between  a  building 
society  and  its  members  which  may  be  submitted  to  arbitration  turn  upon  the 
special  provisions  of  the  English  Act  creating  a  special  tribunal  to  deal  with 
such  matters,  and  are  not  authorities  on  the  Victorian  Building  Societies  Act  1890. 


Action. 

The  plaintiff,  Joseph  Cowen  Syme,  sued  the  defendant 
society,  its  directors,  James  Smith,  Alan  Nicol,  and  Archibald 
Currie,  and  its  manager,  John  Inerarity  Buchan,  and  also  the 
Registrar  of  Building  Societies,  claiming,  inter  alia — (a)  a 
declaration  that  he  was  entitled  under  the  existing  rules  of  the 
defendant  society,  as  against  all  other  members  of  the  society, 
as  the  holder  of  96  unadvanced  investing  shares  of  oOi.  each, 
fully  paid  up,  to  a  preferential  right  to  be  paid  out  of  assets  of 
the  society  the  amount  paid  up  on  such  shares,  together  with 
bonuses  and  interest  thereon,  and  (6)  an  order  for  payment  of 
4800f.,  with  bonuses  and  interest;  or,  alternatively  to  (6),  (c)  an 
injunction  restraining  the  defendants,  other  than  the  Registrar 
from  forwarding  to  the  Registrar  for  registration  copies  of  any 
resolutions  for  the  rescission  of  the  existing  rules,  or  of  any 
alteration  or  addition  to  such  rules  which  might  prejudice  or 
affect  the  rights  of  the  plaintiff  under  the  existing  rules,  as  the 
holder  of  the  said  96  unadvanced  investing  shares,  fully  paid 
up,  in  the  said  defendant  society,  and  restraining  the  Registrar 
from  registering  any  such  rules. 

The  facts  sufficiently  appear  from  the  judgment. 

The  rules  of  the  society,  with  the  construction  of  which  the 
judgment  deals,  were  as  follows  : — 
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Rule  101 :— **  When  the  subscriptions,  interest,  and  profits,  provided  a^BKCKETT,  J. 


for  iu  the  rules,  shall  have  accumulated  to  fifty  pounds  at  the  least  for 
each  share,  such  share  shall  be  satisfied  out  of  the  funds  of  the  Society,  as 
provided  for  in  Rule  108." 

Rule  108  : — "  Members  not  having  received  an  advance,  who  may  be 
desirous  to  withdraw  from  the  Society,  shall  send  a  written  notice  to  the 
manager  of  such  desire  at  least  one  calendar  month  before  the  first  Tuesday 
in  any  month,  and  shall  be  entitled  to  receive  the  full  amount  of  his  contri- 
butions, exclusive  of  entrance  fees  and  fines,  together  with  such  interest  as 
is  shown  at  his  credit  by  the  immediately  preceding  balance  sheet.  Such 
withdrawals  shall  be  regulated  as  follows  : — No  withdrawals  shall  be  per- 
mitted (unless  in  the  case  of  the  death  or  insanity  of  the  member)  under 
twelve  months  from  the  date  of  each  member's  admission  respectively, 
provided  always  that  payment  of  any  debts  due  from  the  society  shall,  if 
required  by  the  board  of  directors,  be  made  before  any  share  shall  be  with- 
drawn therefrom.  The  sums  paid  for  withdrawals  shall  in  no  case  exceed 
half  the  income  derived  from  the  investing  shares,  and  withdrawn  shares 
(not  wholly  subscribed  for)  shall  be  paid  out  according  to  the  priority  of 
the  applicants.  In  case  the  expenses  of  the  society,  and  any  loss  sustained 
by  it,  exceed  the  profit,  all  withdrawn  shares  shall  be  chargeable  with  a 
due  proportion  of  such  excess,  and  this  rule  shall  equally  apply  to  members 
cancelling  their  unadvanced  shares  previously  to  their  taking  a  loan  from 
the  society,  all  subscriptions  ceasing  from  the  expiration  of  such  notice, 
and  the  society  shall  be  liable  to  pay  interest  on  the  amount  at  the  rate  of 
8  per  cent,  per  annum  until  paid." 

Rule  109: — '*Next  after  payment  of  withdrawn  shares  to  the  legal 
representative  of  deceased  or  lunatic  members,  the  persons  holding 
anadvanced  shares,  paid  up  for  the  subscribed  term,  shall  have  the 
preference,  and  shall  be  paid  out  in  full  and  in  rotation,  according  to  their 
respective  subscriptions  being  fully  discharged,  subject,  however,  to  the 
aforesaid  deduction  for  excess  of  expenses  or  losses,  if  any,  and  the  interest 
payable  annually,  half-yearly,  or  quarterly,  at  a  rate  to  be  fixed  by  the 
board  of  directors,  shall  be  allowed  to  such  members  holding  paid-up 
shares  on  the  amounts  respectively  due  to  them,  such  interest  to  commence 
from  the  date  of  the  realization  of  their  shares  respectively." 

Wei  gall  and  Guest  for  the  plaintiff. 

HifjginSy  K.C.,  and  Davis  for  the  defendants,  other  than  the 
Registrar  of  Buildinor  Societies. 
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No  appearance  for  the  Registrar  of  Building  Societies. 

Counsel  referred  to  Pepe  v.  City  and  Suburban  Building 
Society  (a) ;  Strohmenger  v.  Borough  of  Finsbury  Permanent 
Investment  Buildivg  Society  (b) ;  and  Allen  v.  Gold  Reefs  of  West 

(a)    [1893J  2  Ch.  31).  (b)     [1897]  2  Cli.  469. 
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A*BECKETT,  J.  Africa  Ltd,  (c),  as  to  alteration  of  rules  and  power  to  reduce 

capital:   to  In  re  Ambition  Investment  Building  8o€idy{i)\ 

In  re  Co-operative  Starr-Bowkett,  Jkc,  Society  (e) ;  SixHh  WeA 

Kent  Mutual  Building  Society  v.  HiUs  (/) ;   and  Barnard  v. 

Tonison  (g\  as  to  the  effect  of  stoppage  of  business  on  rights 

of    members :    to   Figgis   v.  Monshurgh  (h) ;    Delany  v.  The 

Sandhurst^  (fee,  Society  (i) ;   Melbouime  Permxinent  Building 

Society  v.  Taylor  (k) ;  Municipal  Building  Society  v.  Kent  (I); 

Brosnan  v.  Trait  (m);  and  Building  Societies  Act  1890,  sees. 

8   (11),   28,   as   to   arbitration:   and    Wurtzburg  on   Builditj 

Societies  (edition  of  1902),  56,  241,  309. 

Cur.  adv.  wJL 

a'Beckett,  J.,  read  the  following  judgment : — The  plaintiff, 
a  shareholder  in  the  defendant  society,  seeks  to  enforce  payment 
in  full  of  over  4800^.,  representing  the  amount  of  his  matured 
shares,  against  the  assets  of  the  society,  which  cannot  pay  men 
than  12a.  6d  in  the  pound  to  all  its  shareholders.  The  society 
insisted  that  he  was  bound  to  bear  his  proportion  of  the  losses, 
and  passed  new  rules,  reconstructing  the  society,  and  writing 
down  all  shares  by  78.  6d.  in  the  pound.  The  plaintiff  says  that 
it  was  incompetent  for  the  society  to  pass  these  rules,  because 
they  deprived  him  of  the  priority  which  he,  as  a  matured  share- 
holder, was  entitled  to,  as  against  withdrawing  shareholders.  I 
have  to  determine  whether  he  is  entitled  to  this  priority.  TUs 
depends  upon  the  rules  of  the  society,  which  present  difficulties 
of  construction  of  various  kinds.  Firstly,  because  the  plaintiff 
contends  that  one  of  the  most  important  rules  affecting  his 
position  is  not  to  be  read  as  it  is  written — that  when  rule  101 
■says  he  is  to  be  paid  as  provided  for  in  rule  108,  it  should  be 
taken  to  say  as  provided  for  in  rule  109.  Secondly,  because  the 
rules  are  not  clearly  expressed,  and  use  terms  difficult  to  be 
understood    by   persons    not    familiar    with    the    working  of 


(c) 

[1900]  1  Ch.  656. 

(•)  [1879]  5  V.L.R.  (L.)  189,  at  p. 

id) 

[1896]  1  Ch.  89. 

192. 

(e) 

[1896]  22V.L.R.  47. 

{k)    [1896]  21  V.L.R.  716. 

U) 

[1899]  2  Ch.  60. 

(I)     [1884]  9  App.  Cas.  260. 

{9) 

[1894]  1  Ch.  374. 

(m)  [1903]  29  V.L.R.  280.          I 

ih) 

[1896]  21  V.L.R.  721. 
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building    societies.      Thirdly,    because    the     rules    were    only  aBECKETT,  J. 
workable  while  the   society    was   prosperously   conducting   its  i904 

business,  and  made  no  provision  for  the  state  of  things  that  ^^mk 

happened  after  1893,  when  it  virtually  ceased  to  carry  on 
business,  received  no  money  from  shareholders,  and  existed 
merely  for  the  purpose  of  getting  in  money  from  mortgagors 
and  mortgaged  property,  and  paying  its  creditors. 

It  started  in   1875  as  what,  is  called  a  permanent  society. 

It.  conteniplated  persons  taking  50^.  shares  on  which  ^8.  a  month 

was  payable.     Interest    was   allowed,   and    a    bonus   over   and 

above   interest,   and    when   by    these   payments    of    cash    and 

allowances  the  shares  reached  bOL,  the  shareholder  was  to  get 

50f.  from  the  society.     It  also  contemplated  that  shareholders 

might  wish  to  retire  before  their  shares  had  reached  50f.,  and  as 

to  them  it  provided  that  they  might  get  their  money  back  with 

interest,  but.no  bonus,  after  giving  a  month's  notice.     A  little 

book  in  the  nature  of  an  advertisement,  showing  the  advantages 

of  the  society,  was  tendered  in  evidence  by  the  plaintiff.     As  to 

investors,  its  first  paragraph  says  that  when  the  subscriptions, 

with  interest  and  bonus  added,  amount   to    50Z.,    the   share  is 

matured,  and  the  investor  receives  his  money.     The  defendants 

objected   that  this  book  was  inadmissible,  and  I   think  it  was 

inadmissible  to  control  the  interpretation  of  the  rules,  but  the 

defendants  need  not  have  objected,  for  the  second    paragraph 

says — "  Shares  can  be  withdrawn  at  any  time,  after  a  year  from 

issue,  on  receipt  of  a  written  notice,  when  compound  interest  at 

the  rate  of  Si.  per  cent.,  together  with  the  money  paid,  will  be 

handed  over." 

These  two  statements  may  be  taken  to  represent  the 
expectations  which  a  person  would  form  as  to  his  position  on 
joining  the  society.  They  were  fulfilled  while  it  prospered  ;  but 
in  the  financial  crisis  of  1803  it  became  evident  that  they  could 
not  be  fulfilled.  It  is  one  thing  to  say  that,  in  a  certain  event, 
money  shall  be  paid,  and  another  to  provide  the  money.  It  is 
ill  the  provisions  for  payment  contained  in  the  rules  that  the 
incoherent  expressions  are  found  which  are  said  to  give  matured 
shareholders  the  right  to  be  paid  in  full,  though  such  payment 
may  exhaust  the  only  fund  out  of   which  withdrawing  share- 
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a'BECKETT,  J.  holders  can  be  paid.  Rule  101  provides  that  the  matured  shares 
1904  "shall  be  satisfied  out  of  the  funds  of  the  society  as  provided  for 

in  rule  108." 

Two  rules,  108  and  109,  constitute  a  separate  division  of  the 
rules,  under  the  heading  "  Members  withdrawing."  Rule  109 
deals  with  matured  shares,  and  rule  108  apparently  treats 
matured  shares  as  withdrawals,  for  it  says  ''  withdrawn  shares 
(not  wholly  subscribed  for)."  It  was  suggested  that  "(not  wholly 
subscribed  for)  "  referred  to  different  shares  from  the  plaintiffs, 
namely,  to  paid-up  shares  of  50i.,  but  thi.s  cannot  be,  for 
the  issue  of  these  shares  was  only  authorized  at  a  period 
subsequent  to  that  at  which  this  expression  was  first  used  in 
rule  108. 

Rule  108  says  that  the  sums  paid  for  withdrawals  shall  in 
no  case  exceed  half  the  income  of  investing  shares.  It  does  not 
say  income  for  how  long,  or  explain  what  income  means,  but 
plaintiff  and  defendants  are  agreed  that  it  means  half  the  cash 
paid  in  for  subscriptions  by  investing  shareholders,  so  that  when 
shareholders  ceased  to  subscribe  there  would  be  nothing  where- 
with to  pay  withdrawals.  The  plaintiff  says  that  this  limitation 
applies  only  to  withdrawn  shares,  and  that  all  the  assets  are 
applicable  to  pay  matured  shares,  and  therefore  he  is  entitled 
to  be  preferred.  The  defendants  say  that  the  limitation  applies 
to  shares  matured  as  well  as  to  shares  withdrawn,  and  they  rely 
upon  the  express  words  of  rule  101,  that  matured  shareholders 
are  to  be  paid  as  provided  for  in  rule  108.  So  far  as  intention 
goes,  I  feel  sure  that  no  one  with  any  knowledge  of  how 
building  societies  were  conducted  could  have  intended  to  limit 
the  funds  for  payment  of  matured  shares,  as  well  as  of  with- 
drawn shares,  to  half  the  income  of  investing  shares.  The 
matured  shares  would  represent  large  sums  which  would  fall 
due  from  time  to  time  at  known  intervals,  so  that  provision 
could  be  made  for  paying  them.  Half  of  its  monthly  subscrip- 
tion could  not  have  provided  a  sufficient  fund  for  payment,  and 
the  society  could  not  carry  on  its  business  with  any  hope  of 
success  without  meeting  its  obligations  to  matured  shareholders. 
The  rule  must,  in  practice,  have  been  disregarded,  or  treated  as 
confined  to  withdrawals  of  unmatured  shares.     It  is  at  variance 
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with  all  u.sage,and  no  intelligent  draughtsman  could  have  intended  a'BECKETT,  J. 
the  consequences  which  a  literal  reading  of  rules  101  and  108  1904 

would  entail.     But  as  a  matter  of  construction  I  must  consider  g^^^ 

what  I    find   actually  provided,  not  what  it  was  intended   to 
provide,  and  looking,  not  merely  at  rule  101,  but  at  the  language 
of  rule  108, 1  do  not  feel  myself  at  liberty  to  reject  the  reference 
to  rule  108  and  substitute  a  reference  to  rule  109.    But  this  view 
by  no  means  settles  the  question  between  the  parties.     My  judg- 
ment would  be  the  same  in  result  if  I  could  read  the  restriction 
on  payment  from  half  the  income  as  confined   to  unmatured 
shares.     In  any  case,  I  should  say  that  it  did  not  mean  that  this 
was  to  be  the  only  fund  to  which   withdrawing  shareholders 
could  resort,  so  that  if  there  ceased  to  be  income,  withdrawing 
shareholders  could  get  nothing.     I  should  regard  it  as  a  rule 
postponing,  not  extinguishing,  their  right  to  payment.     On  the 
other  hand,  my  adoption  of  an  opposite  view  to  that  of  the 
plaintiflT  on    this    one   question   of    construction    leaves   quite 
untouched   other   provisions  of   the  rules   clearly    pointing   to 
priority  of  some  sort.     Rule  108  provides  that  shares  withdrawn 
not  matured  are  to  be  put  on  a  list,  and  paid  out  according  to 
the  priority  of  the  applicants  on  that  list,  and  rule  109,  that 
next  after  payment   of   certain  shares   not   in   question   here, 
matured  shares  **  shall  have  the  preference,  and  shall  be  paid  out 
in  full,  and  in  rotation  according  to  their  respective  subscriptions 
being  fully  discharged."     On  any   view  of  rule  101,  rules  108 
and  109  clearly  provide  for  a  certain  preference  in  payment  as 
between    matured   and  withdrawn  shares.      It   was   evidently 
intended  that  while  the  business  of  the  society  was  conducted 
in  the    ordinary    way,   while    it   was   receiving   income   from 
subscribers   and    making   new    advances,    withdrawing    share- 
holders might  be  kept  waiting  till  matured  shares  were  paid. 
I  do  not,  however,  think  that  it  was  the  intention  or  eflTect 
of   these   rules   that,    when   it   became   clear   that   no   income 
would    be    available    for    withdrawing    shareholders,    matured 
shareholders    should    be    paid    out    of    other    funds,    leaving 
nothing   for    withdrawing    shareholders.       I    think    the    rules 
can  properly    be    read    as    conferring    priority    in    order    of 
payment   out   of    a    sufficient   fund    while    the    business    was 
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a'BECKBTT,  J.  carried  on,  without, conferring  preference  in  the  distribution  of 
1904  an  insufficient  fund  after  the  business  had  stopped. 

qyme  '^^^  rules  contain  one  important  qualification  of  the  right  to 

receive  payment,  which  seems  to  me  clearly  to  put  the  two  classes 
of  shareholders  on  an  equal  footing  under  the  circumstances 
which  arose  in  this  case.  I  refer  to  the  proviso  in  rule  108,  that 
matured  shareholders,  like  withdrawing  shareholders,  are  to  be 
subject  to  deduction  in  respect  of  losses  by  the  society.  The 
provision  is  most  awkwardly  made,  and  in  strange  language,  but 
it  is  intelligible.  It  says — "  In  case  the  expenses  of  the  society, 
and  any  loss  sustained  by  it,  exceed  the  profit,  all  withdrawn 
shares  shall  be  chargeable  with  a  due  proportion  of  such  exceiis 
according  to  the  number  of  years  such  shares  shall  have  been  in 
force."  And  rule  109,  as  to  the  payment  of  matured  shares,  says 
"  that  they  shall  be  paid  out  in  full — subject,  however,  to  the 
aforesaid  deduction  for  excess  of  expenses  or  losses  if  any." 
The  plaintiff  insists  on  payment  in  full,  with  interest,  though  he 
does  not  contest  the  fact  that  there  have  been  lo.sses.  As  the 
society  has  done  no  new  business  since  1893,  these  losses  must 
have  arisen  from  loans  on  insufficient  security  made  before  his 
shares  matured — losses  which  had  been  incurred,  though  not 
ascertained,  when  his  shares  matured.  Since  the  great  crash  of 
1893  the  society  has,  as  I  have  said,  done  practically  no  business. 
It  has  been  getting  in  what  it  could  collect  by  receiving  rents  of 
properties  mortaged  to  it,  selling  when  sales  could  be  favourably 
eflfected,  and  gradually  paying  off  its  creditors.  While  this  was 
being  done,  the  society  issued  annual  reports,  putting  the  best 
face  upon  the  situation,  congratulating  the  shareholders  that  it 
was  not  as  other  Building  Societies,  which  had  to  compound 
with  their  creditors,  but  clearly  denoting  that  the  only  subject 
of  congratulation  was  that  its  assets  could  not  be  snatched  away 
by  creditors,  and  that  there  would  be  something  in  the  end  for 
shareholders.  Shareholders  got  nothing  in  the  meantime,  and 
in  1903  the  ascertained  position  was  that  creditors  were  paid, 
and  that  enough  was  left,  if  carefully  realized,  to  pay  all  share- 
holders 128.  6d.  in  the  pound,  the  plaintiff's  claim  being  reduced 
with  others.  The  effect  of  rule  109  on  the  plaintiffs  position, 
by  subjecting  him  to  his  share  of  losses,  seems  to  me  sufficient 
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answer  to  his  claim  for  priority,  and  sufficient  justification  for  a'BECKKTT,  J. 
the  passing  of  new  rules,  which  disposed  of  it.  1904 

The  only  ground  urged  against  this  application  of  rule  109 
was  that  the  deduction  could  only  be  made  while  the  share  was  in 
•process  of  maturing.  It  was  said  that  deductions  might  be  made 
by  knocking  off  the  profits  which  would  go  to  make  up  the  50i., 
but  that  once  the  501.  was  reached  it  could  not  be  reduced.  I 
cannot  read  the  rule  thus.  It  applies  to  shares  which,  but  for 
losses,  would  be  paid  off  in  full,  and  none  could  be  paid  off  until 
the  50Z.  had  been  reached.  It  is  to  operate  by  deduction  from  that 
which  has  matured  by  reaching  50i.,  not  by  deduction  from  the 
accretions  going  to  make  up  the  oOl.  Of  course,  if  a  matured 
share  had  been  paid  off,  there  would  have  been  an  end  of  it. 
No  matter  what  losses  were  subsequently  discovered,  nothing 
could  be  got  back  from  the  shareholder.  The  same  observation 
would  apply  to  the  case  of  a  withdrawing  shareholder,  but  so 
long  as  withdrawn  shares  and  matured  shares  remained  unpaid, 
both  classes  remained  subject  to  deduction  for  losses. 

The  plaintiff  applied  for  payment  years  ago,  when  his  shares 
matured,  but  did  not  press  for  it  probably  because  outside 
creditors  had  to  be  first  satisfied,  and  he  could  not  claim  priority 
over  them.  The  rules  seem  to  contemplate  a  matured  share- 
holder having  to  wait  for  payment  as  well  as  a  withdrawingf 
shareholder.  The  concluding  provision  of  rule  109  looks  like  it, 
and  I  should  say  that  a  withdrawing  shareholder  having  to  wait 
would  also  be  entitled  to  interest  from  the  society  if  solvent. 

Coming  now  to  the  position  of  the  society  before  the  new 
rales  were  passed,  it  was  one  of  great  difficulty.  Putting  the 
case  most  favourably  for  the  plaintiff,  his  claim  was  of  question- 
able validity.  If  it  were  valid  it  would  give  preference  to 
another  shareholder  on  the  same  footing  as  himself,  and  the 
principle  of  construction  he  insisted  upon  would  apply  to  the 
priorities  of  the  withdrawing  shareholders,  inter  se.  Some  of 
them  might  claim  to  be  paid  in  full,  according  to  priority  of 
application,  under  rule  108,  leaving  little  or  nothing  for  those 
lower  down  on  the  list.  A  more  inequitable  mode  of  dividing 
assets  between  shareholders,  who  had  been  patiently  waiting  for 
years,  could  not  be  imagined,  unless  the  rules  had  distinctly 
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provided  for  it.  The  rules  were  pei-plexing  and  uncertain,  and 
the  assent  of  the  requisite  majority  to  an  alteration  of  the  rales 
in  the  way  proposed  was  to  ordinary  apprehension  the  fairest 
and  most  reasonable  outlet  from  a  position  in  which  various 
interests  conflicted.  Undoubtedly  the  plaintiff  was  the  person 
most  deeply  interested,  and  if  the  new  rules  passed  would  lose  a 
right  which  he  might  have  thought  he  had  hone.stly  acquired 
but  it  could  not  be  said  that  the  new  rules  were  proposed  merely 
with  the  object  of  depriving  him  of  that  to  which  he  claimed  to 
be  entitled.  The  fact  that  his  interests  were  more  seriously 
affected  by  the  new  rules  than  those  of  other  shareholders  would 
not  make  the  rules  invalid :  See  Pepe  v.  City  and  Svinrban 
Perraanent  Building  Society  (n);  Strohmenger*8  Case  (o).  I 
think  the  defendants  are  entitled  to  judgment.  I  have  come  to 
this  conclusion  without  considering  the  declaration  of  construc- 
tion referred  to  in  paragraph  20  of  the  defence.  I  disregard  it 
I  also  wish  to  say  that  I  consider  the  case  of  the  A  mbitian 
Building  Society  (p),  referred  to  in  argument,  to  be  inapplicable 
to  the  facts  before  me,  by  reason  of  there  having  been  no 
winding-up.  The  case  is  no  authority  for  saying  that  at  a 
certain  point  in  the  affairs  of  a  society,  when  its  inability  to 
carry  on  business  or  to  pay  its  creditors  is  apparent,  the  rules 
cease  to  be  operative,  and  may  be  disregarded ;  it  merely  says 
that  before  a  winding-up,  which  fixes  rights  and  priorities,  there 
may  be  a  point  of  time  after  which  it  would  be  inequitable  to 
recognize  attempts  to  change  positions  and  gain  priorities,  and 
that  for  this  reason,  and  in  view  of  an  impending  winding-up 
which  afterwards  follows,  the  rules  may  for  certain  purposes  be 
considered  as  inoperative  from  that  point.  I  have  not  to 
consider  here  what  would  have  happened,  or  what  priorities 
would  have  prevailed  if  the  assets  of  the  society  had  been 
administered  under  a  winding-up  order.  The  effect  of  such  an 
order  has  been  judicially  described  as  a  via  major,  which  cuts 
off  all  chance  of  profit,  and  terminates  the  account  of  each 
shareholder.  Here  there  has  been  no  via  major — no  outside 
pressure.     The  society  has  been  left  undisturbed  for  years  in  its 

in)    [1893]  2  Ch.  311.  (o)    [1897]  2  Ch.  469. 

(p)    [1896]  1  Ch.,  p.  93. 
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efforts  to  discharge  its  liabilities,  and  to  do  justice  to  its  share-  a*BECKETT,  J. 
holders  in  its  own  way.     This  process  admits  of  adjustments 
very  different  from  those  which  are  necessary  to  accomplish  the 
summary  distribution  of  assets   and   settlement  of  all   claims 
which  is  required  by  a  windinf»-up  order. 

I  should  notice  a  ground  of  defence  raised  by  paragraph  21 
— that  having  regard  to  rule  117  as  to  referring  disputes  to 
arbitration,  the  Court  had  no  jurisdiction  to  deal  with  this 
action.  I  agree  with  the  plaintiff's  argument  upon  this  objec- 
tion, that,  whatever  might  have  been  urged  if  arbitration  had 
been  offered  and  declined,  and  an  application  had  been  made  to 
stay  the  action,  the  provision  for  arbitration,  standing  alone,  does 
not  prevent  the  Court  from  dealing  with  what  is  here  submitted 
to  it  The  English  authorities,  which  go  very  far  as  to  the 
character  of  the  disputes  which  must  be  submitted  to  arbitration, 
are  not  authorities  on  our  Act.  They  turn  upon  the  special 
provisions  of  the  English  Act  creating  a  special  tribunal  to  deal 
with  such  matters.  This  is  shown  very  clearly  by  Hdck  v. 
London  Provident  Building  Society  (q).     I  give  judgment  for 

the  defendants,  with  costs. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiff:  Smith  &  Emmerton. 

Solicitor  for  defendants :  Jennings, 

H.  I.  c. 


In  the  Will  of  ROFE. 

AdmiruttrcUum  and  Probate  Act  1890,  $$.  39,  iOSxempliJicaticn  of  probate^ 
ProbaXe  granted  in  New  South  Wales  to  three  exeetUors^AppUcation  for 
re-eealing  by  one  only. 

Where  probate  has  been  granted  in  another  State  to  three  executors,  all  of 
whom  stiU  hold  the  office  of  executor,  they  must  all  join  in  an  application  for 
sealing  exemplification  of  the  probate  in  Victoria  under  sec  40  of  the  Adminis- 
tratum  and  ProbaU  Act  1890. 

In  the  Will  of  Vivian  ([1901]  23  A.L.T.  37)  distinguished.  The  Court  in  such 
a  case  granted  probate  of  an  exemplified  copy  of  the  wiU  to  one  executor, 
raserving  leave  to  the  others  to  come  in. 

Appucation. 

This  was  an  application  under  sec.  40  of  the  Administration 

(q)    [1883]  23  Ch.D.  103,  at  pp.  108-114. 
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a'BECKETT,  J.  and  Probate  Act  1890  for  the  sealing  of  exemplification  of 
1904  probate  granted  by  the  Supreme  Court  of  New  South  Wales  of 

In  the  Will  of  ^^^  ^^^^  ^^  Alfred  Rofe  deceased,  or  in  the  alternative  for 
^^*-  probate  of  an  exemplified  copy  of  the  will.  Probate  of  the  will 
had  been  granted  in  New  South  Wales  to  the  three  executors 
named  therein.  The  present  application  was  made  by  one  only 
of  the  executors,  the  other  two  executors  refusing  to  apply  for 
re-sealing  in  Victoria  on  the  ground  of  expense.  The  New  Soutk 
Wales  estate  was  valued  at  245,8792.,  while  the  Victorian  estate 
was  worth  only  104i.  The  registrar  took  the  objection  that 
under  sec.  40  of  the  Administration  and  Probate  Act,  where 
probate  has  been  granted  to  several  executors,  they  must  all 
join  in  the  production  of  the  probate  on  an  application  for 
re-sealing,  and  referred  to  the  Court  the  question  whether 
either  application  should  be  granted. 

Macfarlan  in  support — The  case  is  covered  by  the  judgment 
in  In  the  Will  of  Vivian  (a).  There  the  application  was  made 
by  one  executor  only,  a  third  person  having  been  substituted  l>y 
the  New  Zealand  Court  for  the  second  executor.  But  this 
Court  took  no  notice  of  the  latter  fact,  so  that  the  position  was 
that  only  one  of  the  executors  named  in  the  probate  applied, 
though  they  were  both  alive. 

a'Beckett,  J.  Looking  at  sec.  40  of  the  Administration 
and  Probate  Act  1890,  I  think  that  the  registrar's  objection  to 
the  re-sealing  is  a  good  one.  I  think  I  can  uphold  that  objection 
without  overruling  or  deciding  anything  necessarily  inconsisteni; 
with  In  the  Will  of  Vivian  (a).  Where  two  executors  have  taken 
out  probate,  I  would  not  say  that,  supposing  one  died,  the  order 
for  re-sealing  could  not  be  made  on  the  application  of  tiie 
survivor.  Vivian's  case  was  very  like  that,  because  one  of  the 
executors  had  gone  out  of  it,  so  to  speak.  Here  these  other 
executors  are  performing  their  functions,  and  the  effect  of 
granting  the  order  would  be  to  put  upon  these  other  executors, 
who  are  not  parties  to  this  application,  certain  duties  and 
liabilities  as  executors  in  Victoria.    I  see  no  objection,  howe?er, 

(a)    23A.L.T.  37. 
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to  granting  the  alternative  application,  which  is  for  probate  of  a'BECKETT,  J. 
an  exemplified  copy  of  the  will,  reserving  leave  to  the  other  two  1904 

executors  to  come  in  and  prove.  £jf  thTwill  of 

ROFK. 

Proctors  for  applicant :  Croft  &  Rhoden. 

J.  M. 


LAST    CHANCE    UNITED    GOLD    MINING    COMPANY         F.C 
NO  LIABILITY  v.  THE  BRITANNIA  UNITED  GOLD  i^ 

MINING  COMPANY  NO  LIABILITY.  ^^2. 

Mines  Act  1890,  m.  244,  249,  2&7— Order  for  inspection— JurUdktion  of  warden  to 
to  make  second  order. 

A  warden  has  jarisdiction  under  sec.  244  of  the  Mints  Act  1890,  on  proper 
materials,  to  make  an  order  for  inspection  as  often  as  he  may  think  fit.  The  fact 
that  he  has  already  made  an  order  for  inspection,  and  that  such  order  has  been 
acted  upon,  does  not  depiive  him  of  jurisdiction  to  make  another  order  or  orders 
in  favour  of  the  same  applicant  for  inspection  of  the  same  mine. 

Ordeb  Tim.  . 

This  was  an  order  nisi  under  sec.  267  of  the  Mines  Act  1890 
calling  upon  a  warden  of  goldfields  and  the  Last  Chance  United 
Gold  Mining  Co.  No  Liability — the  respondent  herein — to 
show  cause  why  a  question  of  law  should  not  be  reserved  for 
the  opinion  of  the  Supreme  Court. 

The  respondent  company  had  on  29th  June  1903  on  an 
tx  'parte  application  supported  by  affidavits  setting  forth  the 
facts  on  which  it  was  made,  obtained  from  the  warden  of 
goldfields  at  Ballarat  an  order  under  sec.  244  of  the  Mines  Act 
1890  for  the  inspection  of  the  workings  of  the  Britannia  United 
Gold  Mining  Co.  No  Liability — the  applicant  herein — adjoin- 
ing those  of  the  respondent,  for  the  purpose  of  ascertaining 
whether  the  applicant  was  encroaching  on  the  respondent's  land, 
and  had  in  fact  acted  upon  such  order.  On  6  th  October 
following,  the  respondent,  on  affidavits  setting  out  fresh 
materials,  obtained  from  the  warden  another  order  for  the 
inspection  of  the  applicant's  workings.  The  applicant  thereupon 
applied  to  the  warden  to  set  aside  or  stay  the  execution  of  the 
second  order  for   inspection.      Both  parties   were  represented 
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F.C.         on  this  application,  and    the  applicant  requested  the  warden 

jgQ4  to  reserve   for  the    Supreme   Court  the   question  whether  he 

^     -7-  had  jurisdiction  to  make  a  second  order  for  inspectioa    The 

Last  Chance  •'  _  '^ 

United        warden  having  refused  to  do  so,  or  to  set  aside  the  order  of  6th 

Company       October,  the  applicant  obtained  an  order  nisi  calling  upon  him 

No  Liability    ^^^  ^^iq  respondent  to  show  cause  why  the  following  questions 

The  Britannia  of   law  should  not  be  reserved  for  the  opinion  of  the  Supreme 

United  *^ 

Gold  Mining    Court: — 

No  Li^Tbility.         (!•)  That,  having  made  an  order  for  inspection  on  29th  Jane, 

the   warden  had   no  jurisdiction   to   make   the   order  of  6th 

October. 

(2.)  That,  having  obtained  an  order  for  the  purpose  of 
ascertaining  whether  any  encroachment  had  taken  place,  and 
having  proceeded  thereunder  and  ascertained  that  an  encroach- 
ment had  taken  place,  the  respondent  company  could  not  obtain 
a  second  order  ex  parte  for  the  purpose  of  ascertaining  whether 
any  further  or  other  encroachment  had  taken  place. 

On  the  return  of  the  order  nisi  it  was  referred  to  the  Full 
Court. 

H.  8,  Barrett  for  the  applicant  to  move  the  order  absolute. 

Goldsmith  to  show  cause,  after  stating  the  facts,  was 
stopped. 

H.  S.  Barrett  in  reply — The  warden  having  once  made  an 
order  for  inspection,  he  is  functus  officio  under  sec  244.  Where 
a  power  of  this  kind  is  given  to  an  inferior  court  it  can  only 
exercise  it  once  unless  the  right  to  exercise  it  as  often  as  it 
thinks  fit  is  expressly  given.  The  inspection  is  given  for  the 
purpose  of  fitscertaining  whether  encroachment  in  fact  has  taken 
place.  Once  that  is  ascertained  inspection  cannot  be  had  again 
for  the  purpose  of  ascertaining  the  extent  of  the  encroachment, 
or  whether  there  has  been  an  additional  encroachment :  Attom^- 
General  v.  Lansell  (a). 

a'Beckett,  J.,  delivered  the  judgment  of  the  Court 
[a'Beckett,  Hodges,  and  Hood,  JJ.]     We  feel  no  doubt  about 

(a)    [ISSO]  6  V.LR.  (£.}  134. 
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this  case.    The  question  or  point  raised  which  led  to  this  case  F.C. 

being  reserved,  is,  that  it  was  contended  that  the  jurisdiction  of  J^ 

the  warden  under  this  section  is  exhausted  by  one  order  for    .     "TT" 

•^  Last  Chance 

inspection.    We  see  nothing  in  the  section  to  limit  his  jurisdic-        United 
tion  in  this  respect,  and  the  consequences  of  so  doing  would  be       Company 
most  undesirable  and  absurd.     Therefore  we  have  no  doubt  that         Liability 
there  is  power  to  make  a  second  order.     In  saying  that,  we  do  Thb  Britannia 
not  mean  that  where  on  certain  materials  an  order  has  been  Gold  Mining 
made  and  acted  upon,  and  may  be  said  to  be  exhausted,  that  the   ^o  Liability. 
person  who  obtained  that  can  on  the  same   materials   say —     A'sTkett  J 

"Now  I  want  another  order."     But  there  is  nothing  in  the     

section  to  prevent  the  warden  from  exercising  his  jurisdiction 
as  often  as  circumstances  may  seem  to  him  to  require.  The 
order  will  be  discharged,  with  costs. 

Order  discharged. 

Solicitor  for  applicant ;  H.  8.  Barrett 

Solicitors  for  respondent :   Phillips  Jk  Clarke  (for  Pearson^ 

Ballarat).  ^ 

J.  M. 


In  re  ELLEN  KAY  {an  Infant),  Ex  parte  DAVIS.  MADDEN,  C.J. 

}ffgUcUd  ChUdren'a  Act  1890  (iVo.  1121),  88.  25.  29,  ^—Begviations  102,  108—    »^j^^   16 
Power  to  demand  back  child  boarded  out — Religion  of  parent — HabttM  corpus,  23.    *      * 

A.,  a  ward  of  the  Department  for  Neglected  Children,  had  been  placed  with 
X.  under  sec.  90  (5)  of  the  Neglected  Children^ 8  Act  1890  and  the  regulations  there- 
onder.  On  the  recommendation  of  the  secretary,  indorsed  by  the  minister,  A. 
WIS  handed  over  to  Y.  : 

Held,  that  the  secretary  could  not  of  his  own  motion  afterwards  demand  that 
the  child  be  handed  back  to  the  custody  of  the  department. 

Per  Madden,  C.J.  The  secretary  under  sec.  30  (5)  has  a  right  to  place  a 
ward  with  any  suitable  person  willing  to  take  it.  Once  he  has  so  placed  it  he 
cannot  demand  it  back  unless  the  Governor  in  Council  or  the  Minister  orders  it. 

Habeas  Corpus. 

In  February  1901  Ellen  Kay,  who  was  then  14  days  old,  was 
committed  under  an  order  of  justices  to  the  care  of  the  Depart- 
ment for  Neglected  Children,  and  was  by  the  department  handed 
to  the  respondent,  Mrs.  Bignell,  to  be  nursed.  The  mother 
of  the  child,  who  was  unmarried,  was  a  Roman  Catholic.     By 


Digitized  by  VjOOQIC 


686  SUPREME  COURT :    VICTORIA.  [VOL.  29 

MADDEN,  O.J.  regulation  102  of  regulations  made  in  pursuance  of  the  NegleeUi 

1904  Children's  Act  1890  (No.  1121)  it  is  provided  that  "Protestant 

In  re         children  shall  be  boarded  out,  placed  with,  or  apprenticed  to 

Ex^Jrie       Protestant  persons  only,  and  Roman  Catholic  children  with  or 

Davis.         to  Roman  Catholics  only,  and  so  with  other  creeds.    Provided 

that  if  within  two  months  after  becoming  eligible  for  service 

there  be  no  application  for  a  ward  from  fit  persons  of  the  same 

creed,  or  if  under  special  circumstances  it  be  deemed  expedient 

for  the  welfare  of  any  ward,  such   ward   may   be  placed  or 

boarded  out  with  an  approved  applicant  or  person  of  some  other 

creed  who  shall   undertake  to  provide  facilities   for  the  due 

performance  of  and  instruction  in  the  religious  duties  of  the 

denomination  to  which  such  ward  shall  belong." 

Regulation  108  provides — "The  Minister  may  remove  or 
direct  the  removal  of  children  boarded  out  at  any  foster  home 
at  any  time  he  considers  it  necessary  or  expedient"  In 
accordance  with  this  regulation  the  child  was  placed  with  a  Mrs. 
towther,  a  Roman  Catholic,  and  remained  with  her  for  a  few 
weeks.  Mrs.  Bignell,  who  had  become  attached  to  the  child, 
applied  to  the  department  for  permission  to  adopt  the  child, 
expressing  her  desire  to  keep  and  provide  for  it  without 
remuneration.  The  secretary  asked  Mrs.  Lowther  whether  she 
would  keep  the  child  without  remuneration,  and  she  was  in- 
formed that  if  she  were  unwilling  to  do  so  the  child  would  be 
placed  with  Mrs.  Bignell.  On  Mrs.  Lowther  declining  to  retain 
the  child  on  these  conditions,  the  secretary  recommended  that  the 
child  should  be  handed  over  to  Mrs.  Bignell  in  accordance  with 
her  offer.  The  Minister  indorsed  this  recommendation,  and  the 
child  was  accordingly  handed  over  to  Mrs.  Bignell.  In  October 
1903  the  secretary  of  the  department  called  upon  Mrs.  Bignell 
to  hand  the  child  back  to  the  department,  and  on  her  refusing 
to  so  do  obtained  a  writ  of  habeas  corpus. 

Mrs.  Bignell  in  her  return  to  the  writ  set  out  the  above  facts^ 
and  produced  the  child  to  the  Court. 

Sir  Bryan  O'Loghlen,  K.C.,  for  the  applicant. 

Kaufmann,  for  the  respondent,  referred  to  the  following 
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cases: — Re  Ooldsworthy  (a);    Re  Mary  Turner  (b);   Queen  v.  MADDEN,  C.J. 
OyngaU  (c)  ;  Andrews  v.  Salt  (d).  1904 

February  23. 

Madden,  C.J.  In  my  opinion  there  is  no  doubt  whatever  ^  »"« 
about  the  law  in  this  particular  case.  When  I  last  heard  it  Ex  pc^te 
I  did  not  know  that  the  Minister  had  done  what  he  had 
in  fact  done.  What  I  thought  it  was  wise  to  afford  him  an 
opportunity  of  doing  was  to  cause  an  Order  in  Council  to  be 
issued  directing  that  this  child,  notwithstanding  any  likely 
differences  of  religion,  should  remain  with  Mrs.  Bignell.  The 
Minister  is  the  only  person  who  has  an  absolute  right  to  inter- 
fere between  these  persons,  and  it  now  appears  that  he,  some 
time  ago,  did  the  very  thing  which  I  thought  he  might  possibly 
desire  to  do.  The  position  is  a  plain  and  simple  one.  All  that 
has  been  said  on  behalf  of  the  applicant  as  to  the  desirability  of 
confining  the  provisions  of  an  Act  like  this  within  strict  limits, 
having  regard  to  the  religious  beliefs  of  the  people,  is  most  true. 
The  Act  itself,  while  not  providing  for  any  regard  to,  or  con- 
sideration for,  religious  belief  in  the  children,  has  authorized 
regulations,  and  the  regulations  themselves  have  made  the  most 
wise  and  proper  provision  that,  other  things  being  equal,  the 
child  of  a  parent  of  any  particular  denomination  ought  to  be 
given  to  a  foster-mother  of  that  denomination.  A  moment's 
contemplation  of  the  subject  of  the  regulations  shows  how 
ridiculous  it  would  be,  if  the  people  of  a  child's  supposed 
denomination  will  not  accept  the  custody  and  wardship  of  the 
child,  that  children  of  that  denomination  should  go  nowhere, 
and  be  for  ever  housed  in  this  department  because  their  own 
people  would  not  take  them.  Obviously,  regulation  102  pro- 
vides that  primd  facte  a  child  ought  to  be  given  to  a  foster- 
mother  of  its  own  supposed  denomination,  and  effort  is  to  be 
made  to  see  that  that  is  done,  and  if  that  cannot  be  done,  and 
whether  it  can  or  not,  if  it  be  expedient  in  the  opinion  of  the 
secretary  for  the  child's  welfare  that  it  should  be  given  to  the 
custody  of  a  person  of  another  denomination,  the  secretary  may 
so  give  it.    The  matter  is  hedged  round  with  all  sorts  of  cares 

(a)    [1876]  2  Q.B.D.  75.  (c)    [1893]  2  Q.B.  235. 

(h)    [1872]  41  L.J.Q.B.  144.  (d)    [1873]  L.R.  8  Ch.  622. 
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MADDEN,  aJ.  and  cautions.     Sec.  25  provides  that  the  secretary  becomes  sole 

1904  guardian  of  the  child  until  it  attains  a  certain  age,  and  he  may 

jn  re         d^a'  with  the  child  as  directed  by  the  Act  and  the  regulations 

^paru       ^^  ^^^  Governor  in  Council  in  force  thereunder.     He  is  the 

Davis.         person  who  has  the  sole  right  to  deal  with  it  subject  to  the  Act 

and  subject  to  the  regulations. 

It  appears  that  this  child  had  been  nursed  by  Mrs. 
Bignell,  and  was  afterwards  given  over  to  Mrs.  Lowther,  who 
was  of  its  own  supposed  persuasion.  Mrs.  Lowther  was  not 
willing  to  accept  it  without  payment,  and  Mrs.  Bignell  was 
desirous  to  get  the  child  and  to  rear  it  at  her  own  cost,  and 
through  Mrs.  McKinnon,  the  correspondent  of  the  local  com- 
mittee, she  made  application  for  the  child.  Mrs.  McKinnon  then 
had  the  application  forwarded  to  the  secretary.  The  secretary 
considered  the  application,  and  appears  by  the  official  file  to 
have  recommended  that,  as  Mrs.  Lowther  would  not  consent  to 
take  the  child  without  remuneration,  the  child  should  then  he 
given  over  to  Mrs.  Bignell,  who  was  a  respectable  woman  likely 
to  do  the  best  for  it.  He,  in  other  words,  expressly  points  out 
that  it  would  be  for  the  child's  best  interests  that  it  should 
be  given  to  Mrs.  Bignell.  The  matter  was  submitted  to  the 
Minister,  and  the  Minister  authorized  it  according  to  law. 
Beyond  all  doubt  she  is  entitled  to  hold  the  child  until  that 
contract  is  determined  according  to  law.  Neither  Act  nor 
regulations  contemplate  any  such  position  cus  that,  without 
any  ground  whatever,  but  on  mere  caprice,  the  secretary 
could  demand  the  child  back,  although  the  foster-mother 
might  have  been  at  all  sorts  of  expenses  in  connec- 
tion with  it.  The  secretary  now  says — "I  gave  this  child 
to  you;  hand  it  back  to  me."  I  do  not  know  whether  it 
is  necessary  to  determine  whether  he  has  a  right  to  take 
back  a  child  whom  he  has  handed  to  a  foster-mother.  I 
do  not  care  which  of  those  words  which  have  been  referred 
to  be  used — "  nursed/'  "  fostered,"  or  "  adopted."  Counsel  says 
the  child  cannot  be  "  adopted."  In  the  sense  he  is  thinking  of, 
that  may  be  so.  I  do  not  think  a  child  could  be  given  out  for 
adoption  in  the  ordinary  sense  of  "  adoption."  Howsoever  you 
call  the  custody  of  the  child,  that  custody  may  be  given  either 
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to  foster  a  baby — a  young  and  helpless  child — or  to  take  a  child  MADDEN,  C.J. 
within  the  statutory  years  as  a  member  of  the  family,  and  the  1904 

custody  remains,  subject  to  the  Act  and  regulations,  and  subject  ^~e 

to  the  power  given  to  the  proper  officers  on  good  grounds  to       ^^^^t 
terminate  that  custody.  Davis, 

What  is  that  right  ?  I  do  not  think  that  the  secretary  has 
the  right,  having  once  parted  with  the  child,  to  order  it  to  be 
given  back,  but  it  is  quite  clear  the  Governor  in  Council,  having 
satisfied  himself  that  there  is  any  impropriety,  may  order  the 
custody  back  to  the  department,  and  under  regulation  108  the 
Minister  himself,  if  he  is  satisfied  that  good  reason  exists,  may 
do  so  of  his  own  motion.  He  would  have  good  reason  for  such 
an  interference,  and  he  would  not  upon  mere  caprice  make  such 
an  interference  with  constituted  regular  rights  to  the  custody  of 
children  arising  by  contract.  The  Minister,  though  he  has  the 
right,  has  not  exercised  it.  It  is  said  that  he  has  not  that  right ; 
that  the  regulation  relates  to  "  foster  children,"  and  that  this 
one  was  "  adopted."  The  Act  uses  those  terms  in  the  same  sense 
whenever  the  child  is  in  the  custody  of  any  custodian  who  will 
care  for  it.  It  all  means  the  same  thing.  In  reality  it  makes 
no  difference  which  of  those  particular  terms  is  used.  The 
secretary,  under  sec.  30,  has  the  right  to  place  it  with  any 
suitable  person  willing  to  take  it.  That  was  done  Before 
doing  it  himself,  he  got  the  Minister's  approval.  The  secretary 
now  personally  seeks  to  get  the  child  back  for  no  cause  at  all,  so 
far  as  appears.  I  don't  think  he  can  do  that.  I  think  he  could 
do  that  only  if  the  Governor  in  Council  or  the  Minister  chose  to 
order  it.  Until  one  or  the  other  of  them  chooses  to  do  so,  it 
would  be  most  unjust  and  very  unfair — it  would  be  simply 
breaking  this  contract  to  pieces — to  order  her  to  give  the  child 
back,  and  that  is  what  it  is  attempted  to  do  on  this  present 
occasion.     The  order  nisi  will  be  discharged,  with  costs. 

Order  nisi  discharged. 

Solicitor  for  applicant :  Guinness,  Crown  Solicitor. 
Solicitors  for  respondent :  Snowball  &  Kaufmann, 

J.  M. 
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F.C.  TREGANOWAN  v.  SHIRE  OF   MINHAMITE. 

1903  Vermin  DtHtructim  Acta,  1890  {No,  1153),  ss.  4,  7,  14,  16  ;  1901  (.Vo.  1770),  i.  4- 

November  5.  q^^^   ^   occupier    of    'Uanda''— Whether   "lands"    include    "roads'"'- 

Liability  of  municipality  to  destroy  vermin  on  roads. 

There  is  no  duty  cast  upon  municipalities  by  the  Vermin  Destruction  Acts  to 
keep  its  roads,  culverts,  &;c. ,  within  the  municipal  district  free  from  vermin. 

SemblCf  the  duty  is  thrown  upon  the  owners  or  occupiers  of  the  property 
adjoining  the  road  in  the  case  of  private  property,  or  the  Board  of  Land  and 
Works  where  there  is  no  private  owner  or  occupier  of  the  adjoining  land. 

Order  to  Review. 

The  defendant,  the  Shire  of  Minhamite,  was  charged  in  the 
Court  of  Petty  Sessions  at  Port  Fairy  on  the  information  of 
Thomas  James  Treganowan,  an  inspector,  under  the  Vermin 
Dest'TUction  Act  1890  for  "  that  the  defendants,  between  7th 
May  1903  and  25th  May  1903,  has  failed  to  take  all  practicable 
and  reasonable  means  to  destroy  all  vermin  upon  land,  on  which 
were  erected  bridges,  culverts,  and  embankments,  owned  or 
occupied  by  the  defendant,  and  particularly  in  and  upon  the 
said  bridges,  culverts,  and  embankments,"  after  due  notice  served 
upon  it  by  the  inspector  who  had  found  vermin  on  the  land 
on  which  the  bridges,  &c.,  were  erected. 

From  the  evidence  it  appeared  that  the  notices  had  been 
duly  served  on  the  defendant,  that  there  were  rabbits  in  the 
bridges,  embankments,  and  culverts  mentioned,  which  were  on 
and  formed  part  of  roads  within  the  municipal  district  of  the 
defendant.  It  was  also  shown  that  the  defendant  had  failed  to 
obey  the  notice  requiring  it  to  destroy  such  vermin. 

The  justices  convicted  and  fined  the  defendant. 

An  order  nisi  was  obtained  to  review  this  decision  on  the 
grounds  {inter  alia) — (1)  that  the  information  disclosed  no 
offence ;  (2)  that  the  defendant  is  not  the  owner  or  occupier  of 
the  said  roads,  bridges,  &c.,  within  the  meaning  of  sees.  7, 14, 
and  15  of  the  Vei^min  Destruction  Act  1890 ;  (3)  that  the  said 
roads,  bridges,  &c,  are  not  "  land ''  within  the  meaning  of  the 
said  sections. 

On  the  return  of  the  order  nisi,  Hodges,  J.,  referred  it  to  the 
Full  Court. 
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Gussen  (with   him  Davis)  to  move  the  order  absolute. 

Starke  (with  him  Isaacs,  K.C.)  to  show  cause. 

Cvssen  in  reply. 

The  arguments  suflBciently  appear  from  the  judgments 
delivered. 

HoLROYD,  J.  We  think  that  the  argument  of  counsel  for 
the  defendant  in  this  case  is  correct,  viz. — that  throughout  the 
Act  a  clear  distinction  is  drawn  between  "  lands  "  and  "  roads  " 
— that  "  land  "  does  not  include  "  roads  "  as  it  is  generally  used — 
that  land  which  is  to  be  kept  free  from  vermin  is  land  which  is 
capable  of  being  owned  or  occupied — that  roads  which  adjoin 
such  land  are  to  the  extent  of  one-half  of  their  width  to  be  kept 
free  from  vermin  by  the  owner  or  occupier  of  the  adjoining  land, 
and  that  those  owners  or  occupiers  who  are  aimed  at  are  private 
persons  and  not  municipalities  at  all. 

I  am  reminded  that  if  it  were  desired  to  put  the  burden  on 
municipalities  of  keeping  roads  free  from  vermin  nothing  would 
be  easier.  Parliament  could  distinctly  have  said  so.  The 
argument  for  the  informant  was  to  this  effect — that  there  are  no 
less  than  four  bodies  or  parties  who  are  be  called  upon  to  keep 
roads  free  from  vermin,  and  that  if  one  does  not  keep  the  road 
free  from  vermin  another  may  be  required  to  do  so.  That,  we 
think,  seems  to  be  contrary  to  the  whole  scope  of  the  Act,  which 
means  exactly  what  it  says — viz.,  that  the  owner  or  occupier  is 
to  keep  all  the  land  he  possesses  free  from  vermin.  The  whole 
of   the   roads,   as   far   as   I   can   understand,   might   be   in   no 
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municipality,  but  they  must  adjoin  private  property  or  be 
vested  in  the  Board  of  Land  and  Works.  The  owners  or 
occupiers  of  that  private  property  or  the  Board  of  Land  and 
Works  would  have  the  duty  of  acting  in  obedience  to  the  Act  in 
respect  of  the  whole  of  the  land  in  the  State.  The  order  will  be 
absolute,  with  costs. 

a'Beckett,  J.     I  concur. 

Hood,  J.    I  wish  to  add  that  the  Act  seems  to  provide  for 
everything.     It  provides  for  clearing  Crown  land,  for  clearing 
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F.C.  private  land,  and  for  clearing  roads  at  the  side  of  such  land. 

(903  Having  done  that,  counsel  for  the  informant  wishes  us  to  say 

Trboanowan  ^^^^  there  is  an  implied  duty  cast  upon  municipalities  to  clear 

V,  roads  as  well  as   the  express  duty  cast  upon   the  owners  of 

MiNHAMiTE.  adjacent  lands.     I  think  that  is  erroneous. 

Hood,  J.  Order  absolute. 

Solicitor  for  informant :  Fowling  (Port  Fairy). 
Solicitors  for  defendant :  Hill  &  Talbot  (for  Palmer  <k  Son, 
Hamilton). 

J.  M. 


MADDEN,  C.J.  BREE  u  SCOTT. 

June  24^25    29   ^*^  Property  Act  1890  {No,  1136),  m.  17, 18,  19,  ^-^Tranrfer  of  Land  Act  1890 
'      '      '         {No,  1144),  M.  119,  124,  etc.— Land  Act  1869  {No,  360),  PaH  If,— Action  for 


F.C. 


recovery  of  land —Adverse  possession— Croum  licence  followed  by  Croum  grant 


December  3,  4,  7.  V        -^       •       "-^-y-r^— -    ^'-^^  .^^.^  j^.^^^  .^  w.«,.  ;,.^ 

igo^ '    *  — Time  running  against  Crown  —  Limttatton  of  action  —  Mortgagor  and 

April  13.  mortgagee— Transfer  of  first  mortgage— Transfer  not  shown  on  cerUficaie  of 

title — Bight  of  transferee  to  bring  ejectment — Tenancy  at  will. 

A.  was,  prior  to  1878  and  ap  to  1885,  the  Crown  licensee  of  land  under  the  Land 
Act  1869.  In  1878  the  defendant  entered  into  adverse  possession  of  the  land, 
and  had  remained  in  possession  ever  since.  In  1885  a  Crown  grant  of  the  fee 
issued  to  A  ,  ''in  pursuance  of  the  Land  Act  1869."  A.  transferred  to  B.,  to 
whom  a  certificate  of  title  under  the  Transfer  oj  Land  Statute,  issued.  B.  gave  a 
first  mortgage  of  the  land  to  C.  C.  transferred  this  mortgage  to  the  plaintaS. 
The  instrument  of  transfer  was  registered  under  the  Transfer  of  Land  Act  1890, 
but  this  transfer  was  not  shown  in  any  way  on  the  certificate  of  title.  B.  also 
gave  a  second  mortgage  over  the  same  land  to  the  plaintiff.  In  an  action  for  the 
recovery  of  the  land, 

Qucere  {per  Maddeh,  C.J.),  whether  the  plaintifif  could  sue  in  ejectment 
unless  either  a  transfer  to  him  of  the  first  mortgage  or  a  discharge  of  such 
mortgage  be  shown  on  the  certificate  of  title. 

Held  (by  Madden,  C.J.,  and  by  the  Full  Court  on  appeal),  that  the  right 
to  bring  an  action  for  the  recovery  of  the  land  first  accrued  to  plaintiff's  pre- 
decessors in  title  in  1878,  and  therefore  became  barred  in  1893. 

Action  for  the  recovery  of  possession  of  land. 

The  land  the  suhject  of  this  action  (allotment  21,  parish  of 
Carchap)  had  some  time  prior  to  1874  been  "  selected  "  under 
the  Land  Act  1869  by  Helen  Mlntyre,  the  mother  of  Maiy 
Johnson  Scott  the  defendant  in  this    case.     The    defendant 
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entered  into  possession  of  the  land  in  1876,  or  at  the  latest,  as  F.C. 

found  by  the  Chief  Justice,  in  December  1878,  and  had  continued  J^ 

in  possession  up  to  the. date  of  this  action.  r 

On  16th  February  1885  a  Crown  grant  of  the  land  was  issued  v. 

Scott 
to  Helen  Mclntyre  '*  in  consideration  of  S20L  duly  paid,  and  in 

pursuance   of  the   Land   Act   1869."      On  29th  August  1885 

Helen    Mclntyre   transferred    to   her    son    Mathew   Mclntyre, 

and  on   the   same   day   a  certificate   of    title    issued    to    the 

latter. 

On  26th  June  1896  Matthew  Mclntyre  gave  a  first  mortgage 

over  this  and  other  land  to  the  British  and  Australasian  Trust 

and  Loan  Company  to  secure  the  sum  of  5500Z.  advanced  to 

him  by  the  mortgagee.     This  mortgage  wcus  duly  registered  and 

shown  on  the  certificate  of  title  to  allotment  21  by  indorsement 

of  8th  July  1896. 

On  23rd  September  1897  Mathew  Mclntyre  gave  a  second 
mortgage  over  the  same  lands  to  Robert  Stapylton  Bree,  the 
plaintifi  in  this  action,  to  secure  the  sum  of  25002.  advanced  by 
the  latter.  The  second  mortgage  was  registered  and  shown  on 
the  certificate  of  title  to  allotment  21  by  indorsement  of  30th 
September  1897. 

On  17th  June  1899  a  deed  of  indenture  was  made  and 
executed  by  Mathew  Mclntyre,  of  the  one  part,  and  the  defendant 
of  the  other  part,  wherein  it  was  recited  "  Whereas  allotment  21  of 
Jbhe  parish  of  Carchap  was  some  years  since  transferred  to  the 
said  Mclntyre  as  a  trustee  for  Mary  Johnston  Scott,  but  no  deed 
of  trust  with  reference  to  the  same  was  executed,  as  the  parties 
hereto  severally  admit,  and  whereas  [the  indenture  then 
recited  the  fact  of  the  mortgages  to  the  British  Loan  Co.  and  to 
Bree,  and  proceeded]  and  whereas  the  said  Mary  Johnston  Scott 
is  now,  and  has  been  for  many  years,  residing  on  the  said  allot- 
ment 21,  and  hath  requested  the  said  Mathew  Mclntyre  to 
execute  and  carry  into  effect  the  trust  upon  which  the  same 
allotment  was  transferred  to  him,  and  he  being  unable  to  do  so, 
hath  agreed  to  assign  to  the  said  Mary  Johnston  Scott  his 
interest  in  the  moneys  to  be  produced  by  a  sale  of  the  lands 
included  in  the  said  mortgages,  so  that  the  same  may  be  a 
security  to  her  to  the  extent  of  8002.,  the  estimated  value  of  such 
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F.C.  allotment,  now  this  indenture  witnesseth  that  in  pursuance  of 

^^  such  agreement  and  in  consideration  of  the  premises    .... 

- —  he,  the  said  Mclntyre,  doth  assign,  transfer,  and  set  over  to  the 

V.  said  Mary  Johnston  Scott     ....     all  his  right,  title,  interest 

and  equity  in  the  said  lands  included  in  the  said  mortgages  and 

to  the  moneys  to  arise  from  the  sale  thereof     ....    to  the 

intent  and  purpose  that  after  the  claims  of  the  said  mortgagees 

in  respect  of  their  said  mortgages  shall  be  paid  and  satisfied  the 

said  lands  and  moneys  to  arise  from  the  sale  of  the  same  shall 

stand  and  be  a  security  (to  the  defendant)  for  the  sum  of  800f." 

Then   followed   an    appointment    of   defendant   as    Mclntyre*s 

attorney  to  demand,  account,  and  sue  for  and  receive  any  balance 

remaining  after  judgment  of  the  said  mortgage  debts  in  the 

event  of  sale. 

On  14th  July  1899  the  defendant  sent  to  the  British  and 
Australasian  Trust  and  Loan  Company  and  to  Bree  (the 
plaintiff)  a  notice  of  which  the  material  parts  were  as  follow:— 
"  You  and  each  of  you  are  required  to  take  notice  that  by 
indenture  bearing  date  17th  June  1899,  made  between  Mathew 
Mclntyre,  of  the  one  part,  and  Mary  Johnston  Scott  of  the  other 
part,  for  the  consideration  therein  mentioned,  the  said  Mathew 
Mclntyre  did  thereby  assign,  transfer,  and  set  over  to  Mary 
Johnston  Scott  ....  all  his  right,  title,  interest,  and 
equity  in  and  to  all  the  lands  included  in  certain  mortgages 
given  by  him  to  you  over  certain  lands  situated  in  ...  . 
and  over  allotment  21,  parish  of  Carchap,  and  to  the  moneys  to 
arise  from  the  sale  of  the  said  lands ;  and,  further,  take  notice 
that  the  said  Mathew  Mclntyre  did  thereby  authorize  the  said 
Mary  Johnston  Scott  to  demand  ....  full  accounts  of 
all  moneys  owing  by  you,  or  to  be  received  by  you,  and  on  non- 
compliance to  take  all  steps,  etc.*' 

The  plaintiff  subsequently  paid  off  the  first  mortgage,  and 
obtained  from  the  British  and  Australasian  Trust  and  Loan 
Company  a  transfer,  dated  14th  November  1902,  of  its 
mortgage.  This  transfer  was  registered  under  the  Transfer  of 
Land  Act^  but  plaintiff  had  not  taken  the  additional  step  of 
having  the  transfer  to  him  of  the  first  mortgage  shown  on  the 
certificate  of  title. 
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The  certificate  of  title  as  put  in  evidence  read  : —  F.C. 

"  Vol.  1732,  Fol.  346,312.     29th  August  1885.  1904 

"  Certificate  of  Title  to  Mathew  Mclntyre,  of  etc.,  of  Allotment  bree 

21,  Parish  of  Carchap.     .     .     ."  ^^ 

(Indorsed) 
"  Mortgage,  8th  July  1896,  Mathew  Copeland  Mclntyre  to  the 
British,  etc..  Loan  Company,  No.  172,279. 

"  Mortgage,  30th  September  1897,  Mathew  Mclntyre  to  Robert 
Stapylton  Bree,  No.  180,127." 

Default  having  been  made  in  the  payment  of  principal  and 
interest,  the  plaintiff  on  19th  January  1903  served  on  defendant 
and  her  husband  a  notice  which  was  headed  "  In  the  matter  of 
an  Instrument  of  Mortgage  No.  180,127  (Mclntyre  to  Bree)," 
and  the  material  parts  of  which  were: — "I,  Robert  Stapylton 
Bree,  being  the  registered  proprietor  of  a  mortgage  numbered 
180,127  from  Mathew  Mclntyre  over  inter  alia  .... 
allotment  21  parish  of  Carchap  ....  to  secure  payment 
of  2500^.  and  interest  at  the  rate  and  upon  the  days  in  the  said 
instrument  of  mortgage  provided  and  the  said  Mclntyre  having 
made  default  in  payment  do  hereby  give  you  and  each  of  you 
notice  ....  to  grant  and  deliver  up  possession  to  me  of 
....  allotment  21,  etc.  —  (Signed)  Robert  Stapylton 
Bree.'*  This  was  the  only  notice  to  quit  disclosed  by  the 
evidence.  The  defendant  having  refused  to  deliver  up  possession, 
the  writ  in  the  present  action  was  issued. 

By  his  statement  of  claim  the  plaintiff  claimed  that  "  he  is 
and  at  all  times  material  has  been  the  registered  proprietor 
of  a  first  and  second  mortgage  under  the  provisions  of  the 
Transfer  of  Land  Act  dated  respectively,  etc.,  over  allotment 
21,  parish  of  Carchap,  of  which  land  Mathew  Mclntyre  was  and 
is  the  registered  proprietor,"  and  alleged  that  default  had  been 
made  in  payment  of  principal  and  interest  under  both  mortgages; 
that  the  plaintiff  was  entitled  under  the  Act  to  possession  of  the 
land ;  that  the  defendant  had  wrongfully  entered  into  possession 
of  the  land,  and  though  requested  so  to  do  had  refused  to  give 
up  possession.  The  plaintiff  claimed — (1)  Possession ;  (2)  mesne 
profits. 
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F.C.  By  her  defence  the  defendant  alleged — (1)  She  is  in  possession 

^^  by  herself  of  the  said  land.    (2)  She  is  and  has  ever  since  the 

" —  year  1878  or  thereabouts  been  in  the   actual    possession  and 

V.  enjoyment  continuously  and  exclusively  of  the  said  land,  and 

she  will  rely  on  the  provisions  of  Part  II.  of  the  Real  Proferty 

Act  1890;  whereon  the  plaintiff  joined  issue. 

The  material  facts  so  far  as  not  above  set  out  sufficiently 
appear  from  the  judgment  of  Madden,  C.J.  {infra). 

Davis  for  the  defendant — The  evidence  shows  that  the  first 
mortgage  has  been  paid  off.  But  though  that  is  so  it  is  not 
discharged — it  is  still  a  subsisting  mortgage — and  the  legal 
estate  remains  in  the  first  mortgagee  until  a  discharge  takes 
place.  The  certificate  of  title  on  its  face  shows  the  British  Co., 
and  not  the  plaintiff,  as  the  first  mortgagee. 

[Madden,  C.J.  Under  the  old  system,  if  you  had  attempted 
to  set  up  those  facts  equity  would  have  granted  an  injunction 
against  you,  because  it  would  be  against  good  conscience.  Your 
point  comes  to  this,  that  though  plaintiff  has  possessed  himself 
of  all  the  equity  to  have  this  land,  yet  because  a  formal  provision 
has  not  been  complied  with  he  is  not  entitled  to  succeed.] 

To  enable  anyone  to  maintain  ejectment  he  must  have  the 
legal  estate.  A  second  mortgagee  could  not  have  maintained 
ejectment — the  first  mortgagee  was  the  only  one  who  could 
bring  it.  The  position  here  is  that  the  first  mortgagee  has  been 
paid  off. 

[Madden,  C.J.  He  has  all  the  rights  which  the  holder  of 
the  legal  estate  formerly  had.] 

The  only  person  who  has  the  rights  of  the  owner  of  the  legal 
estate  is  the  first  mortgagee :  Vide  sees.  119  and  124  of  the 
Transfer  of  Land  Act  1890.  Until  the  first  mortgage  is  got 
rid  of  by  registration  of  a  discharge  the  rights  under  the  first 
mortgage  are  vested  only  in  the  first  mortgagee.  The  first 
mortgage  can  only  be  got  rid  of  by  registration  of  a  discharge. 
(He  referred  to  Taylor  v.  Wolfe  &  Co.  (a).)  Assuming  the 
first  mortgage  to  be  a  subsisting  mortgage,  notice  is  necessary  to 
determine  the  possession  of  the  mortgagor.  No  such  notice  has 
(o)    [1892]  18  V.L.R.  727. 
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been  shown  to  have  been  given  under  the  first  mortgage ;  the  F.C. 

only  notices  given  purport  to  be  under  the  second  mortgage.  J^ 

Here  there  is  an  attornment  of  the  mortgagor  as  tenant  to  the  r — 

first  mortgagee.     There  is  a  yearly  tenancy  created.  v. 

[Madden,  C.J.,  referred  to  sec.  24  of  the  Real  Property  Act 
1890.] 

That  refers  to  a  lease  not  in  writing.  This  lease  is  in 
writing.  There  is  no  proof  of  any  default  in  payment  of  rent : 
Robbing  on  Mortgages,  vol.  i.,  p.  734. 

[Madden,  C.J.,  referred  to  Pateraon  v.  McCarthy  (b) ;  Far- 
rington  v.  Smith  (c) ;  Danby  v.  Lavington  (d) ;  Staughton  v. 
Brown  (e).] 

[Pigott  referred  to  Kelly  v.  Uren  ( /  ) ;  Doe  v.  Liver  sedge  (^).] 

There  is  no  evidence  of  any  default  at  all  under  the  first 
mortgage. 

[Madden,  C.J.  The  plaintiff  here  is  entitled  to  possession  in 
equity.  He  is  entitled  to  go  up  to  the  Office  of  Titles  to-morrow 
and  ask  to  have  the  first  mortgage  written  ofi*.] 

That  is  so,  but  until  he  does  so  the  first  mortgage  exists. 
In  any  case  the  evidence  is  clear  that  the  defendant  has  been  in 
adverse  possession  for  more  than  15  years. 

(He  was  stopped  on  this  point.) 

The  arguments  both  for  plaintiff  and  defendant  on  the 
question  of  adverse  possession  are  sufficiently  set  out  in  the 
judgment  of  Madden,  C.J.,  infra. 

Pigott  for  the  plaintiff  referred  to  the  following  cases: — 
Bank  of  Victoria  v.  Forbes  (h)  ;  Vaughan  v.  Shire  of  Benalla  (i) ; 
Vivnicombe  v.  MacOregor  (k) ;  Foley  v.  Kgan  (l). 

[Madden,  C.J.,  referred  to  Warren  v.  Murray  (m) ;  Reg,  v. 
Board  of  Land  and  Works  (n) ;  Darby  and  Bosavquet  on  the 
Statute  of  Limitations  (2nd  ed.),  pp.  355  and  552. 

(6)  [1882]  18  V.L.R.  133.  (A)  [1887]  13V.L.R.760. 

(c)  [1894]  20  V.L.R.  90.  (t)  [1891]  17  V.L  R.  129. 

(d)  [1884]  13  Q.B.D.  347.  (*)  [1902]  28  V.L.R.  144. 

(e)  [1875]  1  V.L.R.  (L.)  160.  (l)  [1891]  17  V.L.R.  340. 
(/)  [1898]  19  A.li.T.  260.  (iw)  [1894]  2  Q.B.  648. 

ig)   [1843]  11  M  &  W.  517.  (n)    [1869]  6  W.W.  &  a'B.  (L.)  38. 

VoL  29,  V.L.R.  U  U 
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F.C.  Davis  in  reply  refeiTed  to  Booth  v.  Alcock  (o);   Kemp  v. 

J^  Oibbon  (p) ;  Dry  den  v.  Dryden  (q) ;  Bethune  v.  Porteous  (r) ; 

ZaTuJ  ilc^  1890,  sec.  30,  etc. 


Brbe 

V. 

Scott. 


Madden,  C.J.  This  is  an  exceedingly  interesting  case, 
and  has  been  well  argued.  It  is  remarkable  both  in  ite 
simplicities  and  its  difficulties.  Apart  altogether  from  the 
complication  as  to  whether  or  not  land  which  has  been 
granted  by  Crown  grant  in  pursuance  of  the  selection 
section  of  the  Land  Act  1869  can  be  the  subject  of  adverse 
possession  during  the  years  during  which  the  person  who  selects 
under  the  Land  Act  is  in  occupation,  or  supposed  occupation, 
until  the  time  when  he  gets  a  Crown  Grant — that  question 
presents  many  difficulties — but  apart  from  that  the  case  is 
exceedingly  simple.  But  that  point  being  introduced,  it  becomes 
diffici  *t — py  difficult  that  at  one  time  I  was  disposed  to  reserve 
this  point  for  the  Full  Court.  But  the  view  I  take  of  reserva- 
tions to  the  Full  Court  is  this,  that  they  necessarily  impose  on 
the  parties  the  costs,  or  the  equivalent  of  the  costs,  of  an  appeal. 
The  parties  ought  themselves  to  be  allowed  to  be  the  judges 
whether  they  will  incur  these  costs.  It  will  cost  them  no  more 
if  they  appeal,  and  they  are  entitled  to  have  the  opinion  of  the 
Judge  of  first  instance.  If  they  are  minded  to  take  it  to  the  Fall 
Court  they  may  go  there  themselves.  If  they  do  not  want  to  go 
they  will  not  be  at  the  costs  of  going.  They  must  come  here  in 
the  first  place.  On  the  other  hand,  if  they  choose  to  appeal  that 
is  their  business.  I  have  therefore  resolved  to  myself  deal 
with  the  case. 

It  stands  thus: — The  plain tifi"  Bree  is,  or  was,  the  second 
mortgagee  of  Mclntyre,  the  transferee  of  the  Crown  grantee 
of  this  land,  and  he  was  also  in  the  position  of  having  got 
in  the  first  mortgage  which  Mclntyre  had  given  to  the 
British  and  Australasian  Trust  and  Loan  Co.  He  bad  not, 
in  fact,  taken  the  other  steps  of  having  his  acquisition  of 
the   first   mortgage   registered   at  the  Titles    Office,  so  as  to 

(0)    [1873]  L.R.  8  Ch.  663.  {q)    [1878]  4  V.L.R.  (Eq.)  148. 

(p)    [1847]  9  Q.B.D.   609;    16  L.J.      (r)    [1898]  19  V.UR.  161. 
Q.B.  120. 
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show  that  first  encumbrance  upon   the  certificate  of   title   as  F.C. 

the  plaintiff's  mortgage.      The  absence  of  such  registration  of  J^ 

the  transfer  of  the  first  mortgage  to  the  plaintiff  is  not,  I  think,  r — - 

necessary  to  be  considered  in  the  view  I  take,  and  I  express  no  v. 

Sgotf 
decided  opinion  about  this.    The  mere  registration  of  the  transfer  ' 

itself  does  not  in  my  opinion  (which  I  give  very  doubtfully  for  ^"^^"'  ^"^' 
the  moment)  give  to  the  plaintiff  that  which  under  the  Transfer 
of  Land  Act  would  be  the  equivalent  of  the  legal  estate.  I  am 
inclined  to  think  that  the  objection  taken — that  the  plaintiff  is  a 
second  mortgagee,  who  has  got  in  the  first  mortgage  and  has  had 
the  first  mortgage  transferred  to  him,  who  has  registered  the 
transfer  but  has  not  gone  the  statutory  length  of  having  that 
encumbrance  shown  as  an  encumbrance  in  his  favour  on  the 
certificate — is  a  good  one.  I  doubt  very  much  that  he  has 
yet  placed  himself  in  the  position  of  being  able  to  bring  an' 
action  for  ejectment  as  such  first  mortgagee.  He  clea-^ly  h''«  not 
all  the  rights  which  registration  of  the  mortgage  wotild  give. 
Unless  that  comparatively  formal  step  is  taken  by  him  it  may 
well  be  doubted  whether  he  can  sue  as  plaintiff'  in  an  action 
of  ejectment.  But  I  do  not  decide  this  case  upon  that  point. 
Apart  from  that  position,  the  plaintiff  has  shown  himself  to  be 
passessed  of  all  the  right  to  this  land  which  is  ordinarily  denomi- 
nated, for  convenience  sake,  "  the  paper  title."  He  has  shown 
that  everything  has  come  to  him,  or  devolved  upon  him,  which 
makes  that  estate  his  in  contemplation  of  law,  as  judged  by  the 
light  of  conveyancing,  except,  if  that  be  needed,  the  fact  that 
upon  the  back  of  the  certificate  of  title  he  is  not  shown  to  be  the 
first  encumbrancer,  and  therefore  is  not  the  person  to  whom  the 
Statute  gives  the  rights  ordinarily  incident  to  the  legal  estate 
which  are  mentioned  in  the  section.  I  think  he  also  gave  all  the 
notices  necessary  in  cases  of  this  kind  to  entitle,  and  enable,  him 
to  sue  upon  that  paper  title.  I  do  not  think  there  was  any  such 
tenancy,  if  any,  existing  as  demanded  more  than  a  demand  of 
possession  ;  and  I  think  Mrs.  Scott  got  that ;  and,  consequently, 
I  think  plaintifTs  priinnd  facie  position  would  be  complete  if  the 
formal  defect  with  regard  to  registration  be  not  an  impediment 
to  it. 

Then  comes  a  question  on  the  part  of  the  defendant  which 
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F.C.  raises  many  difficulties.      She  says   that  ever  since  1875  or 

^^  1876  she  has  been  in  possession  of  the  block  in  question  here, 

r —  which  is  known  as  allotment  21,  parish  of  Carchap.  She  says  her 

V,  mother  before  her  "  took  it  up  "  under  the  Land  Act ;  that  is  an 

O    ^    I.J-  * 

'         indefinite  statement,  but  one  popularly  well  understood  as  that  she 

Madden,  C.J.  «  selected  it."  And  it  is  shown  by  the  Crown  grant,  which  later 
on  was  issued  to  her  mother,  that  that  is  the  proper  and  correct 
view  of  the  state  of  things,  because  the  grant  subsequently 
issued  purports  to  be  issued  in  pursuance  of  the  Land  Act  1869. 
Therefore  the  evidence,  though  slight  as  to  the  question,  is  clear 
enough  that  it  was  a  selection  under  the  Land  Act  1869,  which 
eventuated  in  the  Crown  grant  of  1885  to  her  mother.  Mrs. 
Scott's  mother  was,  for  some  reason  not  explained,  going  to  a 
selection  at  Victoria  Valley,  and  she  left  the  place  shortly 
before  1875  or  1876.  She  told  Mrs.  Scott  something,  which 
cannot  be  stated  in  evidence,  but  having  been  told  that,  Mrs. 
Scott  entered  into  possession  of  allotment  21  of  Carchap  in  1875 
or  1876,  and  has  remained  there  until  the  present  time.  I 
assume  against  her  that  it  was  in  1878— the  latest  date  in 
favour  of  the  plaintiff.  The  particulars  also  given  in  this  action 
on  behalf  of  the  defendant  as  to  when  her  possession  began  fix 
that  possession  as  beginning  in  1878.  Therefore  I  am  bound 
to  take  that  date  in  this  action  as  the  earliest  point  at  which 
it  can  be  said  that  her  possession  began.  As  a  matter  of  fact, 
I  am  quite  satisfied  that  apart  from  the  question  whether  or 
no  actual  possession  by  a  person  being  a  licensee  of  an  allot- 
ment of  Crown  land  under  the  Land  Act  1869  can  run  as 
adverse  as  against  those  who  subsequently  acquire  the  fruition 
of  title  of  which  the  licence  under  the  Land  Act  is  the 
seed,  apart  from  that  question,  I  should  be  quite  satisfied  that 
the  possession  which  is  in  fact  shown  by  Mrs.  Scott  is  such  as 
would  amount  to  what  is  still  called  '*  adverse  possession," 
meaning  actual  possession  within  the  meaning  of  the  Red 
Property  Act  She  went  into  possession  in  1876.  Before  that 
there  was  a  house  upon  this  land  which  had  been  built  by  her 
husband.  That  particular  fact  I  do  not  look  to,  but  later  on, 
after  1876  or  1878 — some  considerable  time  afterwards— that 
house  was  pulled  down,  and  another  was  built  by  her  husband 
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in  which  she  and  her  husband  lived  ever  afterwards.     Originally  F.C. 


1904 
Bbbb 

V, 

Scott. 


that  land  was  fenced  in  with  a  brush  fence.     That  fence  was 

afterwards   replaced,  there   being    substituted    for    it  by  her 

husband,  for  her,  a  fence  of  posts  and  wire.     All  the  enjoyment 

which  could  be  derived  from  the  land  has  been  hers  from  the 

day  she  entered  to  the  present  time.     She  has  never  paid  rent    ^^^^^'^  ^'-^- 

to  anybody.     That  I  think  is  so  emphatic  an  occupation  and 

possession  that  it  would  be  extremely  difficult  to  displace  it. 

She  has  been  there  over  25  years  (if  you  take  1878  as  the  date 

she  entered),  or  27  years  (if  you  take  1876)  without  interruption 

— doing  the  things  which  an  owner  would  do ;   expending  her 

own  money  as  an  owner  would  do ;  and  cultivating  it  as  an 

owner  would  do.     It  would  be  a  very  strong  view  to  say  it  is 

not    actual    possession    by   her   within   the   rule    adopted    by 

the  Courts.     She  is  dealing  with  the  land  similarly  up  to  the 

present  time. 

On  the  other  hand,  it  is  argued  that  she  has  never  pro- 
tested to  anybody  that  the  land  was  hers.  She  has  met  smiles 
by  smiles.  Never  once  until  recently  has  she  said  "  This  land  is 
mine."  At  the  utmost,  that  means  that  never,  until  recently, 
has  she  challenged  the  right  of  any  other  person  to  question  her 
possession.  It  is  perfectly  clear  that  she  has  not,  but  I  think 
that  is  precisely  what  anybody  in  her  position  would  do.  The 
last  thing  you  would  expect  of  a  person  under  these  circum- 
stances would  be  defiance  to  the  person  who  could  turn  her  out 
next  day.  She  would  diplomatize,  and  hold  on  to  her  possession 
by  every  means  she  could.  Therefore  the  absence  of  any  protest 
on  her  part  cannot  be  used  as  an  argument  against  her. 

Then  it  is  said  that  Mclntyre  paid  the  municipal  rates  and 
the  water  rates.  Of  course,  if  Mclntyre  anticipated  a  difficulty  in 
dispossessing  her,  he  naturally  would  pay  the  rates,  and  he  might 
do  that  quite  unknown  to  her.  He  might  procure  himself  to  be 
rated.  Municipal  councils  do  not  care  who  pays  the  rate,  so  long 
as  it  is  paid.  Every  man  who  is  willing  to  pay  rates  is  a 
perfectly  welcome  subject  with  them.  Therefore  from  that  class 
of  act  a  very  slight  inference  on  the  question  of  actual  possession 
can  be  drawn.  A  person  in  adverse  possession  who  actually 
pays  rates  is  in  a  very  different  case,  because  a  person  who  holds 
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F.C.  possession  as  a  tenant  of  the  true  owner  when  asked  for  rates 

^^  would  naturally  say    **  Tou  had  better  ask   the   owner."    Bat 

when  she  wants  the  world  to  understand  that  she  claims  the 
land  herself  she  naturally  would  pay  the  rates  herself,  and 
there  would  be  a  strong  inference  in  her  favour.  But 
Madden,  0,J,  ^j^^  £^^^  ^^i^^  the  true  owner  pays  the  rates  affords  a 
very  slight  inference  in  his  favour  that  the  person  in  possession 
is  not  holding  for  herself.  If  she  is  there  &s  the  servant  or 
tenant  of  the  true  owner  you  may  be  perfectly  sure  that  she 
would  not  pay  the  rates. 

Then  the  next  question  is  that  she  has  said  here,  and  else- 
where, that  Mclntyre  was  her  "  trustee."  It  is  said  that  that 
was  therefore  an  acknowledgment  by  her  of  Mclntyre's  title 
to  that  land,  and  that  she  was  there,  not  for  herself,  bnt 
as  cestui  que  trust  to  Mclntyre.  But  there  is  no  vestige  of 
evidence  to  sustain  any  contention  of  that  kind.  She  has 
said  he  was  her  "trustee,"  but  rather  as  blaming  him  for 
having  wrongfully  raised  money  upon  land  which  was  hers.  I 
do  not  think  she  knows  what  she  means  by  saying  he  was 
her  trustee.  She  explains  it  by  saying — "He  was  adminis- 
trator of  my  father's  estate.  We  all  agreed  that  he  should 
manage  the  estate."  But  allotment  21  was  none  of  her  fathers 
estate.  Then  again  she  says  there  was  some  interchange  of 
allotments  between  herself  and  her  sisters.  But  she  does  not 
in  the  least  degree  suggest  how  Mclntyre  was  her  trustee. 
Mclntyre  does  not  say  how  he  was  her  trustee,  and  that  mere 
bald  assertion  that  he  was  her  trustee  means  very  little,  seem- 
ingly, to  her,  and  nothing  to  me.  Certainly  it  does  not  show 
anything  which  could  prevent  her  from  trying  as  soon  as 
she  could  to  complete  the  fifteen  years  that  would  give  her 
the  land. 

The  next  case  that  is  put  is  this :  In  1885  Helen  Mclntjre 
obtained  the  Crown  grant,  which  is  in  evidence,  of  this  land, 
allotment  21.  Mrs.  Scott  had  been  in  possession  from  1876  up 
to  1886,  when  that  Crown  grant  issued  to  her  mother.  Her 
mother  transferred  that  Crown  grant  to  Mclntyre.  After 
Mclntyre  obtained  that  Crown  grant  he  wrote  to  Mr.  Scott,  who 
was  all    these  years    the   defendants   amanuensis.    Mclntyre. 
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suggested  to  him  that  he  (Scott)  should  rent  the  property  from  F.C. 

him  (Mclntyre),  and  suggested  a  rent.    That  correspondence  was  {^ 

all  of  a  like  kind.    Scott  replied — "  The  rent  you  are  asking  is  a 
great  deal  too  much/'  and  the  correspondence  did  not  eventuate  v. 

in  a  tenancy.    Finally  a  letter  was  written  by  Mclntyre,  in  which  * 

he  said — "I  want  to  give  you  another  chance.'*  The  reply  to  that  ^«^^^<^»  ^  «^* 
letter  was — "  If  I  were  disposed  to  accept  a  tenancy  from  you  at 
all,  I  should  want  to  know  what  term  you  would  allow  me.  You 
can  let  it  to  any  of  the  three  people  you  think  you  can."  That  in 
itself  was  no  recognition  of  tlclntyre's  right.  The  whole  thing 
was  mere  bargaining  which  eventuated  in  no  recognition.  It  is 
entirely  conditional  upon  their  coming  to  an  agreement,  and  they 
never  did  come  to  any  agreement,  and  the  mere  fact  that  Scott 
said  "  Let  it  to  these  people  if  you  can  "  may  well  have  arisen 
from  the  fact  that  they  knew  that  no  one  in  his  senses  would 
take  it  at  the  rent,  and  therefore  they  said  "Go  on  trying."  But 
I  do  not  think  that  that  correspondence  amounts  to  anything, 
because  in  the  Real  Property  Act  itself,  it  must  be  remembered, 
sec.  27  expressly  declares  that  a  mere  reiterated  claim  of  right 
shall  not  preserve  any  right  of  making  an  entry  or  distress 
or  of  bringing  an  action  without  dispossessing  the  person 
actually  in  possession — mere  words  of  threat,  much  less 
of  mere  bargaining,  therefore,  do  not  amount  to  a  disturbance 
of  possession.  It  might  be  supposed  that  if  the  true 
owner  kept  on  asserting  a  right  to  possession  that  his 
possession  would  override  her  possession.  But  the  Statute 
provides  that  that  shall  not  be  so;  that  if  he  wants  to 
disturb  her  possession  he  must  either  evict  her  or  put  her  out  by 
process  of  law.  If  that  were  not  so,  all  the  owner  need  ever  do 
would  be  to  stand  outside  the  land  and  write  letters  till  he  filled 
the  house.  In  view  of  that  provision  of  the  Statute,  one  sees 
how  very  definite  any  correspondence  which  embodies  these 
claims  must  be,  and  how  very  definite  the  position  between  the 
parties  must  become.  I  think  that  this  correspondence,  inas- 
much as  it  led  to  no  tenancy  in  fact,  amounted  to  nothing  as  dis- 
possessing Mrs.  Scott. 

Then  it  is  said  that  the  defendant  offered  to  buy  this  land 
from  Mclntyre.    She  denies  having  done  so.    Mclntyre  says 
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F.C.  she  did,  but  that  he  did  not  accept  her  offer.     But  I  think 

J9Q4  the  mere  fact  that  she  chooses  to  say  to  him  ''  I  will  give  yoa 

r —  so   much  for  the  land,"  which  offer  he  does  not   accept,  does 

V.  not  amount  to  such  an  interference  with  the  possession  as  would 

'         prevent  the  Statute  from  running  against  him.     Then  come  two 

Madden^  OJ.  documents  which  in  one  aspect  would  be  extremely  important; 
in  the  other  aspect  are  of  no  importance  at  all.  Mrs.  Scott  is 
entitled  to  count  her  possession  from  1878,  according  to  the  par- 
ticulars, or  from  1876,  according  to  the  actual  evidence — I  will 
say  from  1878,  the  date  fixed  by  her  particulars — if  I  may 
assume  that  her  possession  was  running  from  that  time  onwards, 
then  of  course  her  title  to  this  land  became  complete  in  1893. 
Fifteen  years  from  1878  would  be  complete  on  the  31st 
December  1893.  I  say  the  31st  December,  because  there  is  no 
date  in  1878  fixed  by  the  evidence  as  that  on  which  she  went 
into  possession  ;  therefore  I  think  the  latest  date  in  1893  most 
be  presumed  against  her. 

In  1899  Mrs.  Scott  executed  and  delivered  two  documents, 
both,  I  think,  on  the  14th  July  1899.  They  were  such 
that  if  her  period  of  15  years  was  then  still  running  and 
not  yet  complete,  they  would  be,  in  my  opinion,  quite  sufficient 
to  swamp  all  her  other  acts  of  possession.  The  one  was  a 
notice  to  the  mortgagee  that  she  had  purchased  the  equity 
of  redemption  of  the  mortgagor — the  interest  of  Mclntyre— 
that  she  desired  to  tell  the  mortgagee  of  that  fact,  and  that 
she  intended  to  look  to  him  for  the  whole  of  the  accounts 
that  he  might  be  liable  to  give.  The  other  is  a  deed  in 
which  she  recites  that  she  was  holding  from  Mclntyre,  and 
that  for  the  sum  of  £800  she  had  purchased  from  him  the 
equity  of  redemption  in  this  mortgage  which  he  had  given 
to  the  British  Loan  Company.  The  meaning  of  that  is  this, 
that  at  that  date  she  said  to  the  mortgagee,  "  I  recognize 
you  as  the  owner,"  and  although  it  is  possible  to  say  that  if 
somebody  else,  other  than  the  person  in  actual  possession,  bad  so 
given  the  documents  that  he  or  she  was  merely  trying  to  buy  in 
all  possible  adverse  claims,  when  it  comes  from  the  person  in 
actual  possession  of  the  property  I  think  it  would  be  fairly 
strong  evidence  that  she  knew  that  she  was  not  able  to  hold  it  in 
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her  own  right.     I  think  the  effect  of  these  documents  would  be  F.C. 

to  so  colour  all  these  acts  upon  which  she  relies  that  it  would  j^ 

defeat  them  all  in  1899.  ^ — 

But  in  the  view  put  before  me  by  counsel  it  is  said  that  v. 

.                                                           Scott. 
her  title  by  possession  was  complete  in  1893,  and  therefore  it  ' 

did  not  matter  what  she  did  in  1899.     If  th^t  be  so,  and  in    ^^*^^"'  ^"^' 

my  opinion   it  is   a  true  contention,  these  documents,  which 

would  be  very  strong  if  they  had  been  executed  while  the  title 

was  still  incomplete,  become    unimportant,   because    the   title 

had  been  then  divested  in  her  favour.     What  she  chooses  to  say 

then  does  not  matter  a  snap — the  thing  had  been  finished  and 

complete. 

On  the  other  hand,  it  is  said  for  the  plaintiff  that  her 
true  adverse  possession — the  only  possible  legal  adverse  posses- 
sion on  which  she  can  claim — did  not  under  the  circumstances 
begin  till  1885,  when  the  Crown  grant  issued  to  Mrs.  Mclntyre ; 
that  up  to  then  the  land  was  land  of  the  Crown ;  that  time  does 
not  run  against  the  Crown,  and  therefore  the  defendant  could 
not  be  regarded  as  having  anything  which  the  law  could  regard 
as  adverse  possession  till  1885.  Counsel  for  the  plaintiff  says  if 
you  regard  that  as  the  time  at  which  her  possession  began  these 
two  documents  come  in,  and  therefore  they  have  all  the  force 
which  it  appears  to  me  they  would  have  if  they  in  fact  were  ex- 
ecuted while  her  15  years'  possession  was  still  ininning.  If  1885 
be  the  true  starting  point,  I  think  her  possession  would  have 
been  broken  in  such  a  way  as  to  disentitle  her  to  set  up  the 
defence  of  adverse  possession.  I  have  therefore  to  investigate 
that  proposition. 

For  a  long  time  it  seemed  to  me  that  it' was  a  very  com- 
plete answer,  because  the  principle  of  law  is  undoubtedly  so — 
that  time  does  not  run  against  the  Crown.  The  Crown  is  the 
original  owner  of  all  land  in  this  country.  I  need  not  trouble 
about  the  doctrine  that  the  Crown  is  the  lord  paramount  of  all 
titles  to  land.  It  is  a  survival,  or  consequence,  of  the  feudal 
system,  and  in  this  country  the  Crown  is  generally  the  owner  of 
all  lands.  Then  it  has  been  contended  that,  that  being  so,  the 
Crown  grant  is  a  clean  grant  from  the  Crown,  and  therefore  it 
mast  be  assumed  under  that  grant  that  until  the  Crown  grant 
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F.C.  issued  to  Helen  Mclntyre  there  was  no  right  in  anybody  to  put 

I9Q4  a  blot  upon  it.     Tlierefore,  the  previous  history  of  the  land  is 

" —  not  open  to  anybody  ;  and  therefore  it  must  be  assumed  that 

o.  until   then   the  land   was   the   Crown's;    that  time  could  not 

*         run  against  it ;   that  though  defendant  was  in  possession  that 

'  •  could  not  have  any  effect  as  against  the  Crown,  and  that  it 
was  only  after  the  day  of  the  Crown  grant  that  any  possession 
of  hers  could  begin  to  affect  it.  Against  that  view  it  is  said— 
"  That  is  very  true  as  far  as  it  goes  ;  but  this  Crown  grant,  on  its 
face,  shows,  amongst  other  things,  that  it  is  issued  in  pursuance 
of  the  Land  Act  1869."  That  being  so,  counsel  for  defendant  has 
argued  that  the  Court  is  bound  to  assume  this — that  as  the  Crown 
cannot  i&sue  Crown  grants  except  in  pursuance  of  one  or  other  of 
the  provisions  of  the  Land  Act  and  certain  other  Acts,  and  that  as 
this  Crown  grant  states  that  it  is  issued  in  pursuance  of  the  Land 
Act  1869,  that  carries  with  it  the  necessary  assumption  that  it 
must  have  been  preceded  by  at  least  three  years'  occupancy  by 
Helen  Mclntyre,  under  the  license  from  the  Crown  issued  under 
the  Land  Act  1869.  Then  it  is  said — "It  is  admitted  that 
there  might  very  well  have  been  a  lease  succeeding  the  license 
which  itself  was  followed  by  a  lapse  of  time,  but  there  is  do 
evidence  of  that."  Although  that  be  so  it  is  insisted  by 
counsel  that  the  very  shortest  time  it  could  have  been  in  the 
possession  of  the  licensee  prior  to  1885  was  three  years,  because 
sec.  20,  sub-sec.  5,  offers  two  alternatives.  After  three  years* 
occupation  under  the  license  and  performance  of  its  conditions 
the  licensee  has  power  to  pay  up  the  whole  difference  between 
the  amount  already  paid  and  IL,  and  thereupon  may  demand  a 
Crown  ^rant;  or  he  might  have  taken  instead  a  lease  for  the 
remaining  term  of  seven  years,  at  a  yearly  rent  of  two  shillings 
an  acre,  so  that  the  balance  would  be  made  up  in  the  name  of 
rent.  Therefore  it  is  said  that  as  the  position  was  that  the 
licensee  might  at  once  on  the  expiration  of  his  license  have  paid 
the  fourteen  shillings  an  acre  and  taken  out  a  Crown  grant,  it 
must  be  assumed  that  at  least  three  years  had  elapsed  under  the 
license  before  the  Crown  grant  could  have  issued  to  Helen 
Mclntyre.  Then,  the  facts  material  to  the  proposition  being 
ascertained  in  that  way,  it  is  said  by  Mr.  Pigott  that,  although 
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this  much  may  be  assumed,  it  cannol  help  the  defendant,  because  F.C. 

until  the  Crown  grant  issues  nobody  can  have  such  a  possession  ^^ 

which  would  take  away  the  right  of  possession  from  the  Crown,  ' — 

and  that  even  the  licensee  himself  is  in  that  position.    He  cannot  v. 

assign ;  he  cannot  by  letting  another  into  possession  of  the  land  " 

interfere  with  the  title  of  the  Crown  to  the  land,  and  make  his    -^q^ffl»  ^"^ 
own  license   voidable  by  having  done  so.     Thierefore  the  old 
position   still   remains — that   the  only   point  from   which    the 
passage  of  time  can  be  reckoned  is  1885,  when  the  Crown  grant 
was  issued. 

Now  it  appears  that  that  proposition,  that  time  cannot  run 
against  the  Crown,  is  not  quite  so  rigid  as  has  been  assumed 
in  argument.  The  case  of  Attorney- General  v.  Bristowe  («) 
shows  that  time  may  run  against  the  Crown,  and  that,  because 
of  adverse  possession  for  60  years,  it  was  held  to  bar  the  rights 
of  the  Crown  in  the  island  of  Tobago.  That  looks  as  if  the 
Court  was  then  viewing  the  matter  as  to  the  general  position 
of  law,  though  it  is  possible  it  was  only  regarding  the  case  as 
one  of  presumption.  In  the  case  of  Doe  d.  William  IV,  v. 
Roberta  (t)  it  was  held  that  under  the  Statute  of  William  IV. 
the  Crown  might  be  barred  by  a  series  of  acts  which  were  not 
mere  acts  of  trespass.  Therefore  the  position  so  far  as  the 
Crown  is  concerned  is  not  quite  so  certain  as  has  been  assumed 
during  argument. 

But  I  think  the  true  answer  has  been  made.  This  is  an 
action  of  ejectment.  A  man  with  no  title  at  all,  who  is  in,  may 
turn  out  a  person  later  in  possession  than  himself  who  has  no 
title  at  all.  Counsel  says  this  is  a  peculiar  action  in  which  a 
plaintiff  is  bound  to  succeed,  not  on  the  title  of  anybody  else,  but 
by  force  of  a  title  of  his  own.  Whoever  assumes  the  attitude  of 
plaintiff  in  this  action  must  succeed  by  the  strength  of  his  own 
title.  That  is  undoubted.  Therefore  under  that  proposition  a 
man  who  never  had  a  vestige  of  title,  and  had  been  in  possession, 
and  had  been  dispossessed  by  another  who  came  in  later,  may 
still  say  to  the  person  who  dispossesses  him,  "  As  against  you 
my  title  is  good  enough  ;  against  me  you  are  a  mere  wrongdoer." 
That  has  been  done  before,  and  is  a  perfectly  true  proposition  of 
(«)    [1880]  6  App.  Caa.  143.  (0    [1844]  13  M.  &  W.  520. 
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F.C.  law,  for  possession  is  primd'  facie  evidence  of  a  seisin  in  fee. 

^^  As  against  that,  a  person  who  has  been  assumed  to  have  a  title, 

r —  in  which  title  there  is  some  defect  from  want  of  proof,  although 

V.  there  is  no  doubt  that  he  is  the  person  who  ought  to  have  the 
SocyiT. 
'         paper  title,  cannot  turn  out  a  person   with  no  title,  because  he 

Madden,  0,J,  gj^Q^g  ^j^at  that  other  who  is  out  of  possession  has  no  effective 
title.  That  therefore  shows  that  it  is  quite  unnecessary  to 
support  a  plaintiff  in  an  action  of  ejectment  that  he  shall  have 
himself  a  good  or  any  title,  except  that  by  possession;  it 
shows  also  that  the  principle  is  that  he  must,  and  may, 
succeed  on  the  strength  of  his  own  title,  if  it  is  a  good  title 
for  the  day. 

From  this  assumption  counsel  works  the  proposition  out  on 
these  lines.  Let  it  be  assumed  that  defendant's  possession  con- 
tinued during  the  shortest  possible  time  that  her  mother  could 
have  been  entitled  as  licensee,  she  would  have  been  in  for  three 
years  prior  to  the  Crown  grant.  During  the  whole  of  that  time 
the  mother  as  licensee  had  a  perfect  right  to  turn  out  anyone  else 
who  came  into  possession  of  the  same  property.  She  had  no 
right  at  all  to  assign  her  possession,  but  if  anyone  else  came  in 
she  had  a  right  to  turn  that  person  out  He  then  says  defendant 
had  come  in.  Mrs.  Mclntyre  did  not,  although  she  might  have 
done  so,  turn  her  out.  That,  therefore,  he  says,  is  the  test,  no 
matter  what  the  Crown  might  have  done.  Here  was  a  person 
from  the  seed  of  whose  license  the  subsequent  Crown  grant  was 
the  fruition.  That  person  could  have  turned  out  defendant 
and  did  not  do  so ;  and,  therefore,  as  against  her,  and 
those  claiming  through  her,  defendant  is  entitled  to  say— 
'*  I  was  in  possession  at  a  time  when  you  could  have  turned  me 
out  and  did  not.  It  is  no  answer  to  me  to  say  that  the 
Land  Act  gives  the  Crown  the  power  to  treat  any  promise 
to  allow  any  person  to  have  possession  of  that  land  as  & 
breach  of  the  conditions  of  the  license,  that  the  Crown  has 
a  right  not  only  to  turn  out  any  person  who  does  enter,  but 
to  turn  out  also  a  person  who  is  acquiescing."  That  is  a  power 
the  Crown  might  exercise  under  the  Land  Act,  but  did  not  in 
this  case.  So  far  from  doing  so,  the  Crown  issued  a  paper  title 
in  the  shape  of  a  Crown  grant  to  the  mother,  the  licensee,  and 
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therefore  the  defendant  is  entitled  to  say — "  The  licensee  had  all  F.C. 

along  the  right  to  turn  me  out,  and  later  Melntyre  acquired  a  ^^ 

right  to  turn  me  out.     He  did  not  do  it ;  the  final  result  was  that 

in  1893  my  right   to   the   fee   simple  by   reason   of    15   years* 

possession  duly  accrued."     And  that  though  the  Crown  might 

have  the  right  to  make  an  end  of   both  the  licensee  and  the    ^^^"'  ^"^' 

defendant.      The  question  between  the  parties  here  is — "What 

is  your  right  to  turn  me  out?     You  might  have  exercised  such 

a  right  15  years  anterior  to  1893 ;  you  did  not  do  so."     I  think 

that  contention  is  right.      The  principle  involved  in  Onhoi^e  v. 

Jdovi/an  (u)  seems  also  to  support  it.     This  action  of  ejectment 

is  quite  8ui  generis.     It  is  not  like  any  other  class  of  case.     It 

might  very  well  be  that  another  person  could  set  up  the  rights 

of  the  Crown  in  some  other  form  of  action,  but  the  plaintiff 

cannot,  I  think,  in  this  one. 

Reference  has  been  made  to  the  case  of  Vinnicombe  v. 
McGregor  (y);  and  I  thought  for  a  time  that  the  proposition 
necessarily  involved  in  the  judgment  of  Hodges,  J.,  in 
that  case  might  have  been  such  a  one  as  to  affect  this  case 
But  in  the  view  I  take  I  do  not  think  that  it  does.  In 
that  case  the  question  was  whether  a  Crown  licensee  in 
possession  could  by  consenting  give  a  right  to  an  adjoining 
owner  by  some  work  done  on  his  own  land  to  throw  water 
perpetually  over  the  land  so  held  by  such  licensee.  I  am  still  of 
opinion  that  in  view  of  the  Land  Act  1869  that  is  legally  quite 
impossible.  The  judgment  of  Hodges,  J.,  is  to  the  contrary,  and 
if  it  be  correct  it  strengthens  the  position  of  the  defendant  in 
this  case.  He  considers  that  a  licence  under  the  Land  Act  1869 
because  it  is  intended  to  ultimately  culminate  in  a  Crown  Qrajit 
may  be  regarded  not  as  a  mere  licence  in  the  ordinary  sense, 
but  as  an  inchoate  fee  simple — to  use  his  own  words ;  and  so 
far  as  it  goes  that  would  help  the  defendant  here.  I  think  it 
may  be  so  regarded  so  far  as  the  action  for  ejectment  is 
concerned,  for  the  reasons  already  mentioned,  but  not  in  any 
other  action. 

There   was   another   authority   cited   which  I   refer   to  for 
the   sake    of    completeness:    Reg.    v.    Board    of   Land    and 

(«)    [1S88]  13  App.  Caa.  227.  (v)    29  y.L.R.  32. 
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F.C.  Worksy  Ex  parte  Jacomb  (w).     In   that  case   the  Full  Court 

190^  decided,  that,  notwithstanding  the  regulations  of  the  Board  of 

- —  Land  and  Works  prohibiting  the  assignment  of  an  interest  in  a 

V.  lease,  the  assignee  in  insolvency  did  take  by  operation  of  law, 

'         against  the  will  of  the  leasee,  after  the  lessee  had  occupied  three 

MatUUfi,  gj.    ygj^j.g  ^^^g^.  j.j^g  i^^^^  ^^„jg^  ^Ij^  i^^^  ^^^  Iggg     rpjj^^  question 

has  not  troubled  us  here  because  there  was  no  evidence  that  any 
lease  ever  did  issue.  But  counsel  was  able  to  fall  baci^  upon 
the  assumption  that  there  must  have  been  at  all  events  a  licence 
in  existence  for  three  years  prior  to  the  issue  of  the  Crown 
grant  in  1885.  For  these  reasons  I  think  the  defendant  is 
entitled  to  my  judgment  as  having  established  that  possession 
which  was  necessary  to  defeat  the  plaintiffs  claim.  Judgment 
for  defendant,  with  costs  to  be  taxed.  Order  under  Order 
LVIII.,  r.  1*  (a),  that  notice  of  appeal  may  be  served  within  28 

^^^-  J.  M. 

From  this  judgment  the  plaintiff  appealed  to  the  Full  Court. 

Pigott  and  Cuaaen  for  the  appellant. 

Mitchell  and  Davis  for  the  respondent. 

In  addition  to  the  authorities  cited  in  the  Court  below  the 
following  were  referred  to:  —  Attomey-Oeneral  v.  Ooldi- 
brough  (x)  ;  Munro  v.  Sutherland  (y) ;  Furtdon  v.  Clogg  (/) ; 
Ineorparated  Society ^  etc.  v.  RicharcU  (a)  ;  DubUn  Corporation 
V.  Judge  (b)  ;  In  re  Winter  (c)  ;  Doe  v.  Terry  (rf);  Altomey- 
Otneral  v.  Brown  (e)  ;  Walter  v.  Yalden  ( f) ;  Commercial 
Bank  v.  McCaskill  {g) ;  Sandhurst  Building  Society  v. 
Oisting  (A) ;  James  v,  ScUier  (t) ;   In  re    Thackwray  &  Young  $ 


{w) 

[1869]  6  W.W.  &  a'B.  (L.)  .38. 

(0 

[1847]  2  N.S.  W.  S.C.R.  (Appx.) 

{X) 

[1889]  15V.L.R.  638;  11  A  L.T. 

30. 

149. 

(/) 

[1902]  2  K.B.  304. 

{y) 

[1874]  5  A.J.R.  139. 

to) 

[1897]  23  V.L.R.  343;  19  AL.T. 

(z) 

[1842]  10  M.  &  W.  672. 

102. 

(a) 

[1841]  1  Dr.  k  W.  268. 

(A) 

[1889]  16  V.L.R.  329 ;  11  ALT. 

{h) 

[1847]  11  Ir.  L.R.  8. 

62. 

(c) 

[1893]  14N.8.W.  L.R.(L.)389. 

(») 

[1836]  2  Bing.  N.C.  506. 

(d) 

[1849]  2  N.S.W.  S.C.R.  (Appx.) 
1. 
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Conlract  (k)  ;    Sands  v.  Thompson  (I) ;    Warren  v.  Murray  (m) ;  F.C. 

Drummond   v.    Sant   (n)  ;    Burroughs    v.    McCreight  (o) ;    Soar  ^g^ 

V.    Ashwdl    ( />) ;    Rouchefoucauld    v.    BousUad    (q) ;    Pti^A    v.  r — 

ffea^A  aii(/  o^Acra  (r) ;   Wrixon  v.   Fire  («) ;  Attorney -Oeneral  v.  ». 

Hostlers  Consols,  etc.,  Co.  (t) ;  TAora^on  v.  France  (u) ;  i>y  v. 
Peter  (v) ;  Sanders  v.  Sanders  {w)  ;  Bethune  v.  Porteous  (x) ;  JDoc 
V.  Edmonds  (y) ;  Dryden  v.  Dryden  (z);  Attorney- General  v. 
Z>>t;e(a);  Attorney -General  v.  Bristowe(b)\  Lambert  v.  rayter(c); 
Bobbins  on  Afortgotjes,  p.  734  ;  Derby  and  Bosanquet  on  the  Statute 
of  Limitations  (2nd  ed.),  p.  517;  Carson's  Real  Property  Statutes^ 
p.  163 ;  Smith's  Leading  Cases  (11th  ed.),  vol.  ii.,pp.  660,  700,  sqq. ; 
Lewin  on  Trusts  (10  ed.),  p.  1075. 

Uur.  adv.  vult. 

a'Beckett,   J.,   read   the   following  judgment: — This  is  an  ^^ 

^prxi  i3« 

appeal  from  a  judgment  of  the  learned  Chief  Justice,  in  favour  

of  the  defendant,  Mary  Johnson  Scott,  in  an  action  to  recover 
land.  He  held  that  she  had  been  in  possession  since  1876, 
under  such  circumstances  ajs  to  acquire  title  under  the  Statute 
oj  Limitatiims.  As  to  the  character  of  her  possession,  as  a 
matter  of  fact  I  accept  the  conclusions  of  the  judgment  based 
upon  distinct  acts  of  ownership,  such  as  building,  fencing,  and 
cultivating.  The  appellant  has  scarcely  assailed  these  conclu- 
sions, but  has  relied  on  other  matters  to  show  that  time  could 
not  run  in  her  favour  until  1885,  when  the  Crown  grant  issued 
to  the  defendant's  mother,  who  transferred  to  the  defendant's 
brother,  Mclntyre,  in  the  same  year.  The  plaintiff  claims 
through  Mclntyre.  The  Crown,  grant  purports  to  have  been 
issued  under  the  Land  Act  1869,  and  although  the  licence  and 
the  lease  which  preceded  it  are  not  in  evidence,  I  think  we  are 

(i)  [1888]  40  Ch.D.  34.  («)  [1897]  2  Q.B.  143. 

(/)  [1883]  22  Cfa.  D.  614.  {v)  [1858]  3  H.  &  N.  101. 

(m)  [1894]  2  Q.B.  648.  .  (u?)  [1881]  19  Ch.  D.  373. 

(n)  [1871]  L.R.  6  Q.B.  673.  {x)  19  V.L.IL  161. 

(o)  [1842]  1  Jo.  &  Lftt.  290.  {y)  [1840]  6  M.  &  W.  295. 

(P)  [1893]  2  Q.B.  390.  (z)  4  V.L.R.  (£q.)  148. 

(g)  [1897]  1  Ch.  196.  (a)  [1898]  A.C.  679. 

(r)  [1882]  7  App.  Cas.  235.  (h)  [1880]  6  App.  Cas.  143. 

(«)  [1842]  4  Ir.  £q.  Bep.  463.  (c)  [1825]  4  B.  &  C.  138. 

W  [1872]  3  V.R.  (Eq.)  121. 
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F.C.  justified  in  coining  to  the  conclusion  which  the  learned  Chief 

}gQ4  Justice  ari'ived  at,  that  the  grant  in  1885  was  the  ultimate  acqma- 

' —  tion  of  complete   title  from  the  Crown  by  the  person  who  bad 

V.  acquired  prior  rights  by  licence  and  lease  under  the  Land  Ad 
Sgott* 
*         1869,  enabling  her  to  acquire  the  fee  on  the  performance  of  her 

A* Beckett,  J.     obligations  under  them. 

Treating  this  as  sufficiently  shown  by  the  evidence,  the 
appellant  meets  it  by  saying  that  the  legal  fee  under  the  grant 
being  undoubtedly  a  new  estate,  and  the  action  being  brought 
to  recover  the  land  under  this  new  title,  the  StattUe  of 
Limitations  had  no  operation  until  the  grant  issued.  Sec.  18  of 
the  Real  Property  Act  1890  says  : — "  No  person  shall  bring  an 
action  within  fifteen  years  next  after  the  time  at  which  the  right 
to  bring  such  action  shall  have  first  accrued."  It  is  contended 
that,  as  the  right  to  bring  an  action  by  the  owner  in  fee  never 
arose  till  the  grant  issued,  the  fifteen  years  did  not  begin  to 
run  until  its  issue,  and  that  within  fifteen  years  there  was  an 
acknowledgment  under  the  Statute.  It  is  said  that  although 
the  person  who  afterwards  became  proprietor  in  fee  could  have 
brought  an  action  to  recover  the  land,  first  as  licensee  and  after- 
wards as  lessee,  the  action  which  she  could  have  brought  would 
not  have  been  "  such  action  "  within  the  words  of  the  section 
so  as  to  preclude  the  right  to  bring  the  present  action. 

This  contention  would,  I  think,  be  correct  if  there  had  been  no 
connection  between  the  rights  under  the  grant  and  those  under 
the  licence  and  lease,  but  the  question  is  whether  there  has  not 
been  such  a  continuity  of  interest  in  the  land  as  to  impose  the 
duty  of  dispossessing  the  trespasser  so  as  to  prevent  the  Statute 
running,  on  the  first  acquisition  of  an  interest  from  the  Crown 
which  would  have  enabled  the  lawful  occupant  to  dispossess  the 
intruder. 

We  have  to  say,  in  the  case  before  us,  when  the  right  to 
bring  such  action  first  accrued  within  the  meaning  of  sec.  18. 
No  other  section  of  the  Real  Property  Act  supplies  an  answer. 
There  does  not  appear  to  have  been  any  dispossession,  or  discon- 
tinuance of  possession,  under  sec.  19,  and  that  section  is  not 
exhaustive.  No  other  section  fits  the  present  case,  and  we  have 
to  look  at  sec.  18,  and  the  general  scope  of  the  Act,  and  at 
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decisions   under  it,   to   determine   the  novel  point   before  us.  F.C. 

Stated  generally,  the  policy  of  the  Act  was  to  require  a  person  ^^ 

having  a  right  to  land  to  exercise  it  as  against  a  person  illegally  - — 

occupying  at  the  peril  of  losing  the  land  if  the  illegal  occupation  v. 

continued   undisturbed   for  fifteen  years.      Here   we  have  an  ' 

occupation  such  as  the  Statute  contemplated  continuing  undis-  ^'Becheu,  J, 
turbed,  and  when  it  commenced,  and  up  to  the  time  of  the  issue 
of  the  grant,  a  person  having  legal  title  from  the  Crown  who 
could  have  recovered  the  land  against  the  occupant  It  cannot 
be  suggested  that  a  Crown  licensee  or  lessee,  such  as  in  this  case, 
could  not  eject  a  trespasser  by  legal  process.  This  inactive 
licensee  and  lessee  afterwards  acquired  a  legal  estate  in  the  fee, 
not  by  virtue  of  any  new  right  unconnected  with  her  prior 
interest,  but  by  the  maturing  of  a  right  which  had  its  inception 
in  the  licence.  No  doubt,  up  to  the  issue  of  the  grant,  there 
was  no  certainty  that  the  fee  would  be  acquired ;  the  right  to 
the  land  was  inchoate,  and  might  have  been  lost,  but  it  was 
in  fact  perfected,  and  we  have  to  say  whether  the  nature  of 
this  new  title  is  such  as  to  wipe  out  all  the  consequences  of 
past  inaction,  and  to  give  a  new  term  of  fifteen  years  within 
which  inaction  must  continue  before  the  illegal  occupant  could 
:^  acquire  title.  I  can  find  no  rule  laid  down  to  determine  what 
difierences  in  estate  will  or  will  not  give  a  new  start,  so  to  speak, 
to  the  Statute  of  LiTnitationa,  but  I  should  say  that  since  the 
JudiccUure  Act,  if  not  before,  the  mere  difference  between  legal 
and  equitable  estates  would  be  insufficient.  Take  the  case  of 
omission  to  proceed  against  an  illegal  occupant  by  a  purchaser 
under  a  contract  of  sale,  or  by  the  owner  of  land  subject  to 
mortgage,  or  to  an  outstanding  term,  there  is  no  reason  for 
saying  that  a  conveyance  by  the  vendor,  a  re-conveyance  to  the 
owner,  or  the  getting  in  or  expiration  of  the  term,  would  give 
this  new  start  in  the  owner's  favour.  One  authority — Pibgh  v. 
Heath  (d) — may  be  said  to  favour  a  contrary  view.  There  a 
mortgagee  having  the  legal  estate  was  held  to  have  acquired  a 
new  right,  such  as  we  are  considering,  by  a  foreclosure  decree. 
The  facts  of  that  case  are  peculiar,  and  it  is  distinguishable  in 
this  respect — that  until  foreclosure,  though  a  right  to  recover  at 

((/)    7  App.  Caa.  2:^5. 
VoL29,V.L.R.  VV 
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F.C.  law  might  have  existed,  it  would   have   been  subject  to  the 

j^  equities  of  the  person  in  occupation  under  the  mortgage,  and  its 

~    ■  exercise  could  have  been  restrained  by  proceedings  in  eqaity 

V.  until  the  foreclosure  decree  had  put  an  end  to  these  equities. 
Scott. 
'         The  changes  in  the  legal  interest  of  the  person  who  might  have 

A'Beckett,  J,  ]yYo\ight  the  action  against  the  defendant  in  the  present  case 
made  no  changes  in  her  rights  as  against  the  defendant ;  the 
right  to  turn  her  out  was  as  good  in  the  licensee  as  in  the 
grantee.  On  the  whole,  I  agree  with  the  view  of  the  Chief 
Justice  that  time  ran  in  favour  of  the  defendant  from  the  time 
at  which  she  entered  into  possession,  and  not  from  the  date  of 
the  Crown  grant,  and,  therefore,  that  her  title  had  matured  long 
before  1899,  in  which  year  she  executed  certain  documenta, 
which  were  relied  upon  as  acknowledgments  under  the  Statute, 
entitling  the  plaintiff  to  sue  notwithstanding  the  defendant's  loog 
possession. 

The  view  I  take  makes  these  documents  unimportant 
as  acknowledgments,  but  one  of  them  requires  consideration  in 
other  respects.  I  refer  to  the  deed  of  June  1899  between 
Mclntyre,  the  transferee  from  the  Crown  grantee,  and  the 
defendant.  It  opens  with  the  following  recital : — "  Whereas 
allotment  21  of  the  parish  of  Carchap  (the  subject  of  this  action)  t 
was  some  years  since  transferred  to  Mclntyre  as  a  trustee  for 
Mary  Johnston  Scott  (the  defendant),  but  no  deed  of  trost 
with  reference  to  the  same  was  executed,  as  the  parties  hereto 
severally  admit,  and  that  Mclntyre,  being  owner  of  various 
other  lands,  mortgaged  allotment  21  with  these  various  other 
lands  to  secure  moneys  advanced  to  him  by  the  British  and 
Australasian  Trust  and  Loan  Company.  That  he  afterwards 
gave  a  second  mortgage  over  all  these  lands  to  the  present 
plaintiff.  That  the  defendant  is  now  and  has  been  for  many 
years  residing  on  allotment  21,  and  hath  requested  Mclntyre 
to  execute  and  carry  into  eflfect  the  trust  upon  which  the 
allotment  was  transferred  to  him,  and  he,  being  unable  to  do 
so,  hath  agreed  to  assign  to  the  defendant  his  interest  in  the 
moneys  to  be  produced  by  sale  of  the  lands  included  in  the  said 
mortgages,  so  that  the  same  may  be  a  security  to  her  to  the  ex- 
tent of  SOOL,  the  estimated  value  of  such  allotment"    The  deed 
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then  assigns  to  the  defendant  Mclntyre's  equity  of  redemption  F.O. 

in  all  the  lands,  and  the  moneys  to  arise  from  the  sale  of  them  ^^ 

"  to  the  end,  intent,  and  purposes  that,  after  the  claims  of  the 

mortgagors  shall  be  paid  and  satisfied,  the  said  lands  and  moneys  v. 

Scott. 
to  arise  from  the  sale  of  them  shall  stand  and  be  security  to  (the  ' 

defendant)  for  a  sum  of  SOOL,  and  all  moneys  she  may  expend     '^^^^     '  *^' 

and  all  expenses  she  may  incur  in  entering  into  the  agreement 

entered  into  as  aforesaid,  and  in  obtaining  payment  of  the  said 

sum  of  SOOl.  or  any  part   thereof,  or  in  any  way  incidental 

thereto,   it  being  the  object  of  the  said   Mclntyre  that  (the 

defendant)  shall   receive   the   said   sum  of  800/.  free  from  all 

deductiona"    The  defendant,  by  the  same  deed,  agrees  that,  "  if 

Mclntyre  transfers  to  her  allotment  21  free  from  encumbrances, 

she  will  release  him  from  all  claims  in  respect  of  the  money 

intended  to  be  secured,  and  that,  as  to  the  sum  of  800/.,  she  will 

not  in  any  event  seek  to.  obtain  payment  out  of  any  other  fund 

belonging  to  Mclntyre." 

In  July  1899  the  defendant  gave  notice  of  this  deed  to  the 

company  and  to  the  plaintifi*.    It  is  contended  on  the  part  of  the 

.    plaintifi*  that  its  reference  to  the  trust  upon  which  allotment  21 
was  transferred,  and  to  other  matters  therein  stated,  is  evidence 

J  to  show  that  no  title  could  have  been  gained  by  adverse  posses- 
sion against  Mclntyre,  as  the  defendant  was  merely  occupying 
as  cestui  que  trust  by  the  leave  of  Mclntyre  and  consistently 
with  the  relation  of  trustee  and  cestui  que  trust  subsisting 
between  them.  That  Mclntyre  was  such  a  trustee  as  is  con- 
templated by  sec.  23  of  the  Statute,  and  that  the  defendant  held 
as  his  cestui  que  trust  Certain  cases  in  which  the  trust  had  not 
been  expressly  declared,  but  was  clearly  to  be  implied  from  the 
relations  of  the  parties,  have  been  held  to  be  within  the  section, 
but  the  circumstances  were  very  difierent  from  those  of  the 
present  case.  I  agree  with  the  view  of  the  Chief  Justice  that 
there  was  no  recognition  of  any  fiduciary  relation  between 
Mclntyre  and  the  defendant ;  that  they  were  in  fact  claiming 
and  holding  independent  and  adverse  interests,  not  one  for  or 
under  the  other ;  and  that  whatever  the  equities  may  have  been, 
there  was  no  such  ascertained  position  as  to  bring  the  case 
within  the  rule  as  to  a  cestui  que  trust  in  possession  of  land  held 
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F.C.  by  a  trustee  for  her.     The  words  trust  and  trustee  appear,  as 

j^  the  Chief  Justice  observes,  to  have  been  used  by  the  parties 

without  any  definite  meaning  being  attached  to  them,  and  with- 
out any  facts  apparent  which  would  have  led  a  lawyer  by 
implication  to  fasten  a  clear  trust  upon  anyone.  The  case  seems 
A' Beckett,  J.  ^  have  been  one  common  in  the  Court's  experience,  where 
different  members  of  a  family  have  taken  up  land  and  improved 
and  paid  for  it  by  joint  contributions,  without  arriving  at  any 
clear  understanding  of  what  their  rights  should  be  as  to  the 
different  lands  acquired.  The  deed  of  June  1899  between  the 
defendant  and  Mclntyre  appears  to  have  been  the  adjustmeat 
of  a  difference  arising  as  to  allotment  21,  but,  taken  with  the  rest 
of  the  evidence,  it  does  not  support  the  view  that  during  her 
long  preceding  years  of  possession  she  should  be  regarded  as 
having  held  with  the  permission  of  Mclntyre  as  her  trustee. 
But  the  deed  presents  another  view  not  set  up  by  pleading,  and 
scarcely  raised  in  argument,  that,  by  virtue  of  its  provisions,  the 
defendant  made  over  all  her  interest  in  allotment  21  con- 
ditionally on  receiving  800i.  She  obtained  as  consideration  an 
interest  in  other  lands  to  which  she  had  no  prior  right,  and  it  is 
clear  that,  if  she  got  SOOl.  as  the  deed  contemplated  out  of  other 
lands,  or  by  payment  from  Mclntyre,  she  would  have  no  right 
to  allotment  21.  It  might  be  questioned  whether  the  effect  of 
the  deed  was  not  to  abandon  any  right  to  allotment  21  in 
consideration  of  acquiring  other  rights.  We  do  not  know  what 
benefit  she  got  from  the  deed — probably  none,  or  reference  would 
have  been  made  to  it — and  we  are  not  in  a  position  to  say  that 
the  deed,  per  ae,  as  a  document  in  evidence  entitles  the  plaintiff 
on  the  present  pleadings  to  judgment  in  his  favour.  I  think  all 
that  we  can  now  do  with  reference  to  it  is  to  declare  that  oar 
judgment  for  the  defendant  is  without  prejudice  to  any  right 
which  the  plaintiff  may  have  under  the  deed.  This  would 
preserve  to  him  the  right  of  recovering  the  land  if  moneys  have 
been  paid,  or  should  hereafter  be  paid,  which  would  provide  the 
800Z.  and  expenses  which  the  defendant  agreed  to  accept  as  a 
discharge  of  all  claims  to  the  land.  We  add  words  "without 
prejudice''  as  above  stated,  and  dismiss  the  appeal,  with 
costs. 
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Hodges,  J,    My  brother  Hood  and  I  agree  with  the  first  part         F.C. 
of  the  judgment  that  has  been  delivered  by  our  brother  A*Beckett,  ^^ 

and  are  therefore  of  opinion  that  the  person  with  the  paper  title 
has  been  out  of  possession,  and  a  person  without  the  paper  title  v. 

in  possession  for  much  more  than  the  statutory  period,  and  that  ' 

therefore,  primd  faciei  the  statutory  period  has  run,  and  the  Hodgtn,  J. 
defendant  is  entitled  to  retain  possession.  But  the  plaintiff 
contends  : — (1)  That  his  predecessor  in  title — Mclntyre — and 
the  defendant  held,  with  regard  to  each  other,  the  position  of 
trustee  and  cestui  que  ti'uat  respectively;  and  (2)  that  the 
defendant  was  consequently  tenant-at-will  to  Mclntyre  ;  (3)  and 
that  that  tenancy  has  been  determined  within  the  fifteen  years  ; 
and  (4)  that  sec.  23  of  Act  No.  1136  has  no  application,  by 
reason  of  the  last  clause  of  that  section.  We  think  that  the 
plaintiff  has  established  the  first  of  the  above  propositions. 

For,  while  no  evidence  is  given  of  the  origin  or  creation  of 
the  trust,  or  of  its  terms  or  of  the  duties  of  the  trustee,  still 
Mclntyre  and  the  defendant  have  both  joined  in  a  deed, 
executed  in  the  presence  of  a  solicitor,  which  recites  that  the 
land  in  question  "  was  some  years  since  transferred  to  Mclntyre 
as  trustee  for  Mary  Johnson  Scott,  but  no  deed  with  reference 
to  the  same  was  executed."  When  that  statement  is  set  up  in 
evidence  against  Mary  Johnston  Scott,  we  feel  it  impossible  to 
ignore  it ;  it  seems  to  us  very  strong  evidence  against  her  that 
the  relation  of  trustee  and  cestui  que  trust  existed  between 
Mclntyre  and  her,  and  we  should  so  find.  This  brings  us  to  the 
second  proposition,  "that  the  defendant  was  consequently 
tenant-at'Will  to  Mclntyre."  It  may  be  quite  true  in  the  case 
of  a  simple  trust,  where  it  is  proved  that  the  cestui  que  trust 
has  been  let  into  possession  by  the  trustee,  or  that  the  cestui  que 
irvM  is  in  possession  with  the  consent  of  the  trustee,  and  there 
is  no  other  evidence  of  the  terms  of  the  holding;  that  the 
proper  inference  to  draw  from  these  facts  is  that  the  cestui  que 
trvjst  is  tenant-at-will  to  the  trustees :  Mdling  v.  Leak  («). 
Bnt  in  the  case  under  consideration  we  do  not  know  whether 
this  is  or  is  not  a  simple  trust,  nor  what  other  persons  if  any 
are  interested  in  the  trust,  nor  what  the  terms  of  the  trust  are. 

(f)    [1855]  16C.B.  652. 
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F.C.  And  that  it  was  not  a  simple  trust,  and  that  this  land  was  not 

^^  held   by  the   trustee   solely  for  defendant   seems  plain,  since 

Melntyre  in  October  1886  offered  to  let  this  land  to  defendant 

through  her  husband,  and  defendant's  husband,  as  defendant's 

amanuensis,  writes : — 
Hodges,  J.  "  Clear  Lake, 

Oct.  11, 1886. 
"  Mr.  M.  C.  Melntyre. 

"  Sir, — I  am  in  receipt  of  a  note  from  you  re  letting  a  block 

of  land  in  this  neighbourhood.     I  am  anxious  enough  to  hold 

the  land,  but  would  not  give  that  rental  for  the  best  land  in  this 

district,  but  had  I  been  ever  so  inclined  to  give  the  rent  you 

ask,  I  should  have  liked  to  know  for  what  number  of  years. 

Therefore,  you  may  let  any  of  your  three  oflFerors  have  the  land 

at  the  501. 

"  W.  Scott." 

If  it  were  a  simple  trust,  the  defendant  was  entitled  to  the 
land,  and  to  have  it  transferred  to  her,  and  if  "  anxious  to  hold 
the  land  "  could  have  held  it.  This  evidence  is  utterly  incon- 
sistent with  the  trust  being  what  is  known  as  a  simple  trust. 
Further,  this  case  furnishes  a  very  good  illustration  that  the 
mere  fact  that  the  relation  of  trustee  and  cestui  que  tmst 
exists  between  the  person  with  the  legal  title  and  the  occupier 
is  by  no  means  conclusive  that  the  latter  is  tenant-at-will  to  the 
former.  If  defendant  had  accepted  Mclntyre's  offer  she  would 
have  been  a  yearly  tenant.  We  can  find  no  facts  which  would 
justify  the  conclusion  that  the  defendant  was  tenant-at-will  to 
Melntyre,  and  are  therefore  of  opinion  that  the  appeal  should  be 
dismissed,  with  costs.  We  concur  in  the  preservation  of  any 
right  the  plaintiff  may  have  under  or  by  virtue  of  the  deed. 

Solicitor  for  plaintiff  (appellant) :  E.  Hart  (for  L.  HorwyJtz, 
Hamilton). 

Solicitors  for  defendant  (respondent) :  Hill  &  Talbot  (for 
Palmer  <fe  Son,  Hamilton). 

J.  M. 
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[IN    CHAMBERS.]  HOLROYD,  J. 

PRICE  V.  PRICE  and  Another.  ,  l»?* 

April  22, 
Co8t$ — Receiver,  co9ts  of  fixing  rtmuner<U%on  of — Cost»  **  properly  incurred,'^ 

In  a  partnership  action  in  which  a  receiver  had  been  appointed  an  order  waa 
made  allowing  the  receiver  all  his  costs  **  properly  incurred,"  including  the  costs 
of  settling  his  remuneration.  The  amount  of  the  remuneration  was  fixed  by  the 
Chief  Clerk  after  a  prolonged  hearing.  Upon  the  taxation  of  the  receiver's  bill  of 
costs  the  taxing  officer  allowed  costs  upon  the  scale  between  party  and  party  only. 

Held,  upon  a  review  of  taxation,  that  under  the  order  the  receiver  was  not 
restricted  to  costs  as  between  party  and  party,  but  was  entitled  to  all  costs 
properly  incurred. 

Summons  to  Review  Taxation. 

The  application  was  made  on  behalf  of  R.  H.  Butler,  who  was 
the  receiver  and  manager  appointed  by  the  Court  in  a  partner- 
ship action  between  Evan  Price  and  Alfred  W.  D.  Price  and 
another.  A  judgment  having  been  given  by  consent  in  the 
partnership  action,  and  the  matter  coming  on  for  further  con- 
sideration before  Holroyd,  J.,  an  order  was  made  discharging 
Butler  from  his  office  as  receiver  and  manager,  and  it  was 
ordered  that  the  remuneration  of  Butler,  when  fixed,  should  be 
paid  to  him  by  the  plaintiff  and  the  two  defendants  in  equal 
third  shares ;  "  and,  further,  that  it  be  referred  to  the  taxing 
officer  of  this  Court  to  tax  the  costs  of  the  plaintiff  and  the 
defendants  in  this  action,  including  the  costs  of  this  application 
and  the  costs  of  settling  the  remuneration,  and  of  the  taxation 
hereby  directed,  and  the  costs  of  the  receiver  and  manager 
properly  incurred  by  him  as  such,  and  that  such  costs  when 
taxed  be  paid  by  the  plaintiff  and  defendants  in  equal  third 
shares."  The  receiver  was  served  with  notice  to  attend  before 
the  Chief  Clerk  for  the  purpose  of  settling  the  remuneration,  and 
the  amount  of  such  remuneration  was  the  subject  of  a  long 
inquiry  before  the  Chief  Clerk,  who  ultimately  awarded  to  Butler 
an  amount  far  in  excess  of  what  the  parties  to.  the  action  con- 
tended he  was  entitled  to.  Upon  the  taxation  of  the  bill  of 
costs  delivered  by  Butler,  the  taxing  officer  disallowed  a  number 
of  items,  and  gave  the  following  reasons  for  overruling  the 
objections : — "  All  the  objections  relate  to  the  basis  of  taxation. 
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HOLROYD,  J.  From  the  construction  of  the  order  of  His  Honor  Mr.  Justice 

1904  Holroyd,  l7th  July  1903,  it  appeared  to  me  that  the  receiver 

^^B         was  entitled  to  his  costs  between  party  and  party  only,  and  not 

p**-  as  between  solicitor  and  client.     Item  31,  term  fee  15«.,  was 

disallowed,  as  the  receiver  was  not  a  party  to  the  action.  I  have 

been  referred  to  the  case  of  Wells  v.  Croft  (a),  but  in  that 

instance   the  receiver   was   a   party  to   the   fiustion.     I  have 

therefore  disallowed  the  objection. — P.  A.  McAnulty,  Taxing 

OiBcer." 

The  summons  having  come  on  before  Hood,  J.,  the  objection 
was  taken  that  under  the  order  the  receiver  was  not  entitled  to 
any  costs  at  all  as  to  the  settling  of  his  remuneration,  and  the 
matter  was  referred  to  Holroyd,  J.,  who  had  made  the  order. 

W.  H,  Movie  in  support  of  the  summons — As  to  the  form 
of  the  order,  it  clearly  was  intended  to  cover  all  the  costs  of 
the  receiver  down  to  and  including  the  actual  settlement  of  his 
remuneration.  The  plaintiff  and  the  defendants  are  directed  to 
pay  such  costs,  and  the  only  costs  of  any  importance  would  be 
the  receiver's,  because  the  parties  would  bear  their  own  costs. 

[Holroyd,  J.  There  is  no  doubt  whatever  that  the  order  was 
intended  to  cover  these  .costs,  and  in  my  opinion  it  clearly  does 
cover  them.] 

A  receiver  is  entitled  to  a  full  indemnity  as  to  costs,  and  if 
the  costs  were  taxed  as  between  party  and  party  he  would  not 
be  indemnified  :  Batten  v.  Wedgwood  Coal  and  Iron  Go,  (6) ; 
In  re  Wdla  and  Croft  (c). 

The  general  rule  is  that  a  receiver  is  entitled  to  costs  as 
between  solicitor  and  client :  Fitzgerald  v.  Fitzgerald  (d).  The 
term  of  the  order  is  that  he  should  get  all  costs  "properly 
incurred  by  him,"  and  that  clearly  means  something  more  than 
party  and  party  "  costs ;  and  if  it  includes  something  more  it 
really  means  costs  as  between  solicitor  and  client.  Some  effect 
must  be  given  to  the  words  "  properly  incurred."  There  is  no 
reason  why  the  receiver  should  be  put  to  heavy  expense  in 
obtaining  that  which  the  Chief  Clerk  held  he  was  entitled  to. 

(a)    [1896]  72  L.T.  359.  (c)     [1896]  72  L.T.  359. 

(6)    [1884]  28  Ch.  D.  318.  (rf)    [1843]  6  Ir.  Eq.  525. 
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Schutt  for  the  plaintiff  to   oppose— Under  this  order  the  HOLROYD,  J. 
receiver  is  only  entitled  to  party  and  party  costs  ;  "  solicitor  and  1904 

client"  costs  can  only  be  recovered  where  the  order  expressly  pmcb 

provides  for  them :  Eddy  v.  Elsdon  («).    The  word  "  properly  "         ^^^'^^ 
is  understood  in  all  orders  as  to  costs.     All  costs  which  have  to 
be  paid  by  the  other  side  must  be  costs  properly  incurred. 

[HoLROYD,  J.  No ;  the  phrase  is  often  used  in  connection 
with  an  order  as  to  the  costs  of  a  trustee,  and  certainly  includes 
something  more  than  party  and  party  costs.] 

But  a  trustee's  costs  stand  upon  a  different  footing ;  the 
contractual  relationship  alters  the  principle. 

Starke  for  the  defendants  also  to  oppose — The  form  of  order 
directing  costs  as  between  solicitor  and  client  must  be  specific. 
When  the  receiver  comes  to  fight  the  question  of  remuneration 
he  is  in  the  position  of  a  litigant. 

[HoLROYD,  J.  He  is  entitled  to  get  all  his  costs  of  having 
the  remuneration  settled,  and  as  between  solicitor  and  client,  if 
the  costs  have  been  properly  incurred.  In  my  opinion  that  is 
the  position  of  a  receiver  appointed  by  the  Court ;  the  Court  will 
take  care  to  support  him,  and  to  see  that  he  is  fully  indemnified.] 

HoLROYD,  J.  I  think  this  gentleman,  as  a  receiver  appointed 
by  the  Court,  is  an  officer  of  the  Court,  entitled  to  be  reim- 
bursed all  his  expenses.  Notice  was  given  to  him  to  attend 
an  appointment  to  decide  the  question  of  his  remuneration.  He 
did  attend,  and  he  had  to  fight  both  the  plaintiff  and  the  defend- 
ants, who  differed  from  him  as  to  the  amount  he  was  entitled  to 
get.  The  Chief  Clerk  refused  to  agree  with  the  amounts 
suggested  by  the  plaintiff  and  the  defendants,  and  fixed  the 
remuneration,  which  I  must  take  to  have  been  properly  and  fairly 
awarded  to  the  receiver ;  and  I  cannot  see  any  reason  whatever 
why  he  should  not  now  get  all  the  costs  he  properly  incurred  in 
obtaining  the  remuneration  which  has  been  judicially  awarded 
him — every  penny  of  such  costs.  His  position  is  far  more  that 
of  a  trustee  than  of  an  ordinary  litigant ;  he  can  scarcely  be 
called  a  litigant.  In  his  reasons  for  disallowing  the  objections  to 
(e)     [1901]  1  K.B.  460. 


Digitized  by  VjOOQIC 


722 


SUPREME  COURT:  VICTORIA. 


[Vol.29 


Prick 

V. 

Price. 


HOLROYD,  J.  his  taxation,  the  taxing   officer  said  that  it  appeared  to  him 
1904  from  the  order  made  by  me  that  the  receiver  was  only  entitled 

to  costs  as  between  party  and  party,  and  not  as  between  solicitor 
and  client.  In  my  opinion  that  construction  of  the  order 
is  erroneous.  I  meant  in  that  order  exactly  what  I  said.  I 
meant  that  the  receiver  was  to  get  all  his  costs  properly 
incurred,  and  in  my  opinion  the  costs  which  he  incurred  in 
maintaining  his  title  to  that  which  has  been  judicially  held  to 
be  due  to  him  come  within  the  term  "  costs  properly  incurred," 
and  he  would  be  entitled  to  deduct  them  out  of  the  funds 
before  distributipn. 

I  will  not  allow  the  item  15^.  term  fee.  The  summons  will 
be  otherwise  allowed,  and  the  bill  remitted  to  the  taxing  officer 
with  this  intimation.  I  allow  the  plaintiff  costs  of  this  appli* 
cation. 


Solicitors  for  receiver :  Blake  &  RiggaU. 
Solicitors  for  plaintiff:  Braham  <k  Pirani. 
Solicitors  for  defendants  :  Ford  &  AspinalL 


w.  H.  M. 


HODGES,  J. 

1004 
April  22. 


MEAD  V.  ANDERSON. 

Practice— Pleading  in  an  action  for  libel — Jtuttijication — Justifying  mibstanee  oj  the 
libel —  Variation  between  libel  and  matter  pleaded  in  jiuii/ieation — Particttlart— 
Fair  ccmment. 

In  an  action  for  libel  the  article  complained  of  aUeged  that  the  plaintiff,  while 
holding  the  position  of  organizing  secretary  of  a  branch  of  a  miners*  association 
applied  for  the  position  of  clerk  to  a  mine,  thus  showing  himself  ready  to  desert 
the  working  miner.  The  defendant,  under  a  defence  of  justification,  pleaded  that 
the  plaintiff  while  holding  the  position  of  president  of  the  said  branch  applied  for 
the  clerkship,  the  duties  of  which  were  inconsistent  with  and  opposed  to  the 
objects  of  the  association. 

On  an  application  to  strike  out  the  plea  as  irrelevant, 

Held,  that  the  plea  was  good,  on  the  ground  that  the  defendant  was  entitled 
to  rely  on  the  facts  therein  alleged  in  proof  of  the  substantial  truth  of  the  charge 
contained  in  the  alleged  libel. 

The  defendant  also  pleaded  that  the  said  association  was  a  public  association, 
and  that  the  words  complained  of,  so  far  as  they  consisted  of  expresdoos  of 
opinion,  were  fair  comment  upon  its  acts  and  management,  which  were  matters  of 
public  interest,  and  on  the  acts  and  conduct  of  the  plaintiff  as  an  officer  of  aoch 
branch. 
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HoDOSS,  J.,  refused  to  strike  out  the  plea,  but  ordered  defendant  to  give 
particulars  of  the  facts  upon  which  it  was  alleged  that  the  association  was  a 
public  association. 

Defendant,  in  justifying  another  part  of  the  article,  pleaded  "that  the 
majority  of  a  party  "  of  which  plaintiff  was  a  member  had  complained  to  the 
manager  of  plaintifiTs  incapacity,  and  had  refused  to  work  with  him.  * 

Heldy  that  the  defendant  should  not  be  ordered  to  give  particulars  of  the 
names  of  the  '*  majority  of  the  party,"  as  he  would  not  be  bound  to  prove  their 
names  at  the  trial. 

Summons. 

This  was  an  application  on  behalf  of  the  plaintiff  to  strike 
out  certain  paragraphs  of  the  defence,  and  for  farther  and  better 
particulars  under  the  defence. 

The  plaintiff  by  his  writ  claimed  10002.  damages  for  a  libel 
alleged  to  be  contained  in  an  article  published  in  the  defend- 
ant's newspaper. 

The  material  parts  of  the  article  complained  of  were  as 
follows : — 

"  He  [the  plaintiff],  while  holding  the  position  of  organizing 
secretary  [of  a  branch  of  the  Amalgamated  Miners'  Associa- 
tion], had  applied  for  the  clerkship  at  the  Chiltem  Valley 
mine,  and  shown  himself  ready  to  take  it,  and  desert  the 
working  man  if  he  succeeded  in  obtaining  it.  .  .  .  Instead 
of  the  money  being  devoted  to  the  purposes  for  which  it  was 
exacted,  viz.,  to  the  accident  fund,  it  has  gone  in  the  form 
of  gold  chains  and  medals  to  the  officers." 

The  plaintiff  in  his  particulars  of  innuendoes  alleged  that 
the  words  complained  of  bore  (inter  alia)  the  following  mean- 
ing : — "  That  the  plaintiff  joined  in  dishonestly  diverting  the 
accident  funds  of  the  branch  to  the  purchase  of  gold  chains 
and  medals  for  himself  and  others." 

The  article  also  alleged  that  the  plaintiff  had  "  heard  from 
the  mining  superintendent  some  truths  of  himself  which  were 
incontrovertible,  and  which  placed  him  in  a  painfully  humiliating 
position." 

By  his  defence  the  defendant  (a)  denied  the  innuendoes  ;  (b) 
alleged  that  "the  words  complained  of,  so  for  as  they  are 
allegations  of  fact,  are,  in  their  proper  and  ordinary  meaning, 
true  in  substance  and  in  fact."  In  the  particulars  of  justifica- 
tion thereunder  the  defendant  alleged  [paragraph  4  (vi.)] — '*  The 
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plaintiflf  in  the  month  of  March  1899  held  the  position  of  presi- 
dent (and  not  of  organizing  secretary,  as  in  the  words  complained 
of  alleged)  of  the  Ghiltern  and  Indigo  Branch  of  the  Amalgam- 
ated Miners'  Association.  Such  association  was  formed  and 
existed  for  (inter  cUia)  the  protection  and  promotion  of  the 
interests  of  the  miners,  more  particularly  as  opposed  to,  or  where 
they  conflicted  with,  those  of  the  mine-owners  and  their  repre- 
sentatives. 

"The  plaintiflf,  while  holding  such  position,  did  by  letter 
.  .  .  .  apply  for  the  position  of  clerk  at  the  Ghiltern  Valley 
No.  2  mine.  The  said  position  of  clerk  to  a  mine  entailed  upon 
the  person  holding  it  the  duty  (inter  alia)  of  protecting 
the  interests  of  the  mine-owners  as  opposed  to  or  where  they 
came  into  conflict  with  those  of  the  working  miners  and  other 
duties  inconsistent  with  and  opposed  to  the  objects  of  the  said 
association." 

The  plaintiff*,  by  this  summons  applied  to  strike  out  this 
paragraph. 

The  defendant  also  in  his  particulars  of  justification  alleged 
[paragraph  4  (vii.)]  that  "part  of  the  moneys  of  the  branch 
have  in  fact  been  expended  in  gold  medals  and  watch  chains. 
The  said  moneys  were  not  properly  applicable  to  such  purposes, 
but  the  defendant  did  not  impute  any  dishonesty  to  the  plaintiff 
or  the  oflScers  of  the  said  branch  in  so  dealing  with  such 
moneys ; "  and  further  alleged  that  the  recipients  of  the  medals, 
etc.,  were  oflScers  of  the  branch. 

The  plaintiflf  asked  to  have  struck  out  the  words — "  but  the 
defendant  did  not  impute  any  dishonesty  to  the  plaintiflf  or  the 
oflScers  of  the  said  branch  in  so  dealing  with  such  moneys,"  on 
the  ground  that  they  "  seek  to  limit  the  meaning  of  the  words 
complained  of  by  the  defendant's  alleged  personal  intention  as 
to  such  meaning." 

Paragraph  5  of  the  defence  alleged — "The  Chiltem  and 
Indigo  Branch  of  the  Amalgamated  Miners'  Association  is  a 
public  association,  and  so  much  of  the  words  complained  of  as 
consists  of  expressions  of  opinion  is  fair  comment  made  in  good 
faith  and  without  malice  concerning  acts  of  the  said  branch  or 
association  and  the  management  thereof,  which  were  matters  of 
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public  interest,  and  such  parts  thereof  as  refer  to  the  plaintiff 
are  fair  comments  on  his  acts  and  conduct  as  an  officer  of  such 
branch.  The  defendant  says  that  the  following  matters 
referred  to  in  the  said  article  were  matters  of  public  interest, 
and  that  the  statements  in  the  said  article  are  fair  comments 
thereon : — 

"(1.)  The  transfer  of  printing  orders  from  Chiltern  to 
another  town  and  the  reasons  therefor. 

"  (2.)  The  publicity  given  to  any  such  intended  transfer. 

"(3.)  The  relations  of  officers  of  the  said  branch  and 
association  with  the  miners  and  the  mine-owners  or  their 
representatives  respectively. 

"  (4.)  The  application  and  expenditure  of  the  moneys  of  the 
said  association." 

The  plaintiff  applied  to  have  this  paragraph  struck  out  on 
the  ground  that  it  "  raises  no  reasonable  ground  of  defence,  and 
no  facts  are  alleged  to  support  the  general  allegations  therein 
contained."  Alternatively,  the  plaintiff  asked  for  an  order  for 
''  particulars  of  the  facts  upon  which  it  is  alleged  that  the  said 
branch  is  a  public  association." 

Paragraph  4  (v.)  of  the  defence  stated  that  one  John  Cock 
said  to  the  plaintiff  in  the  presence  of  several  persons — "  You 
afterwards  joined  a  contract  party  at  the  Barambogie  mine,  and 
the  majority  of  the  party  complained  to  the  manager  of  your 
incapacity,  and  refused  to  work  with  you,"  and  asserted  the  truth 
of  Cock's  statement. 

The  plaintiff  asked  for  particulars  of  the  names  of  the 
"majority  of  the  party  who  complained  and  refused  to  work 
with  the  plaintiff,"  or,  alternatively,  to  strike  out  the  part  of  the 
defence  justifying  the  same. 


HODGES,  J. 
1904 
Mkad 

V, 

Andkbson. 


Isaacs,  K.C.  (with  him  Levinson),  for  the  plaintiff  in  support 
—The  article  complained  of  alleges  that  the  plaintiff,  while 
occupying  the  position  of  organizing  secretary  of  a  branch  of 
the  Amalgamated  Miners'  Association,  applied  for  the  position 
of  derk  to  a  mine.  To  justify  that  statement  the  defendant 
attempts  to  set  up  something  quite  different — something  that 
is  not  complained  of,  and  was  not  contained  in  the  libeL 
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He  referred  to  Odgers  on  Libel  (3rd  ed.),  p.  192  seq. ;  Rassam 
V.  Budge  (a). 

As  to  paragraph  4  (vii.),  the  words  we  ask  to  have  struck  oat 
put  the  defendant's  own  meaning  on  them,  and  attempt  to 
justify  them.  The  authorities  are  clear  that  a  defendant  cannot 
do  this. 

[HODOES,  J.  The  plaintiff  by  his  innuendo  says  that  the 
words  do  impute  dishonesty.  Is  not  this  merely  a  denial  of 
your  innuendo  ?] 

If  that  is  so  it  is  unnecessary,  for  the  defendant  has,  by 
paragraph  1,  denied  our  innuendoes  in  general  terms.  Para- 
graph 5  might  be  an  admissible  plea  in  England,  but  it  is 
clearly  a  bad  plea  in  Victoria,  where  there  is  no  privilege  for 
fair  reports  of  public  proceedings.  (He  referred  to  Gannon  v. 
White,)  (6)  In  any  event  we  are  entitled  to  know  the  facts  on 
which  the  defendant  intends  to  rely  at  the  trial  in  support  of 
his  allegation  that  this  is  a  public  association.  The  defendant  is 
also  clearly  entitled  to  be  told  the  names  of  the  majority  of  the 
party  who  refused  to  work  with  the  plaintiff,  otherwise  he  will 
not  have  an  opportunity  of  meeting  the  charge. 


Macfarlan  for  the  defendant  to  oppose — ^As  to  the  main 
application — the  striking  out  of  paragraph  4  (vi.)  of  the  defence 
— all  the  defendant  need  do  is  to  justify  the  substance  or  gist 
of  the  libel.  The  sting  of  the  words  complained  is  that  the 
plaintiff,  while  an  oflSce-bearer  in  a  working  miners'  association 
formed  to  protect  the  interests  of  the  working  miner  as  opposed 
to  those  of  the  mine-owner,  applied  for  a  position  the  duties  of 
which  were  inconsistent  with  and  conflicted  with  those  of  the 
miners*  association.  Whether  proof  that  he  applied  for  such 
position  while  holding  the  position  of  president  of  the  association 
is  a  substantial  justification  of  the  words  complained  of  is  a 
question  for  the  jury.  In  Alexander  v.  North-Eastern  Bly. 
Co.  ((j),  it  was  held  that  an  allegation  that  the  plaintiff  had  been 
sentenced  to  three  weeks'  imprisonment  on  a  certain  charge 
might  be  justified  by  proving  he  had    been  sentenced  to  two 


(a)    [1803]  1  Q,B.  571. 
{b)     [1886]  12  V.L.R.  S 


(c)     [1865]  34  L.  J.Q.B.  152;  6  B.&  S. 
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weeks  on  such  charge.  A  slight  or  immaterial  variance  between 
the  allegation  and  the  proof  is  not  necessarily  fatal.  As  to  the 
words  denying  the  imputation  of  dishonesty  in  dealing  with  the 
moneys  of  the  branch,  they  are  simply  a  traverse  of  plaintiff's 
innuendo.  It  is  true  defendant  has  already  denied  the 
innuendoes  generally,  but  he  is  entitled  to  specifically  traverse 
any  innuendo  which,  if  not  specifically  dealt  with,  might  preju- 
dice him  in  the  eyes  of  the  jury.  Paragraph  5  of  the  defence 
is  a  defence  of  fair  comment,  not  of  privilege.  Oannon  v.  White 
(supra)  does  not  touch  the  present  application— it  dealt  with  an 
entirely  different  subject.  Trengove  v.  Gallender  (d)  shows  that 
such  a  plea  Ls  good.  The  application  for  particulars  of  the  facts 
upon  which  it  is  alleged  that  the  A.lif.A.  is  an  public  asssocia- 
tion  is  an  invitation  to  disclose  our  evidence.  As  to  the  names 
of  the  "majority  of  the  party,"  proof  of  their  names  is  not 
necessary  to  defendant  s  case.  He  can  call  Burgin,  to  whom  the 
complaint  was  made,  to  prove,  for  instance,  that  there  were 
eight  in  the  party,  and  that  five  of  them  complained,  though  he 
does  not  remember  or  may  never  have  known  their  names. 
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Levinson  in  reply. 

HoDOES,  J.  This  is  an  application,  firstly,  to  strike  out  sub- 
paragraph 6  of  paragraph  4  of  the  defence  on  the  ground  that  it  is 
proposing  to  prove  immaterial  matter.  The  sub-paragraph  reads : 
—"The  plaintiff  in  the  month  of  March  1899  held  the  position 
of  president  (and  not  of  organizing  secretary,  as  in  the  words 
complained  of  alleged),  etc.''  (His  Honor  read  the  paragraph.) 
It  is  said  that  proof  that  he  was  president  is  no  proof  that 
he  was  organizing  secretary,  that  it  would  be  proof  of 
irrelevant  matter,  and  would  not  be  proving  the  truth  of  the 
libel.  I  am  not  prepared  at  this  stage  of  the  case  to  say  this  is 
irrelevant  matter.  It  may  be  relevant.  There  may  be  sub- 
stantially no  difference  in  the  duty  or  importance  of  the  office 
of  president  and  that  of  secretary.  It  may  be  possible  to  prove 
that,  so  far  as  the  thing  complained  of  is  a  libel,the  one  may  be  just 
as  bad  as  the  other.     I  propose,  however,  to  strike  out  the  words 

(d)    [1900]  26  V.L.R.249. 
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"  and  not  of  organizing  secretary,  as  in  the  words  complained 
of  alleged."  The  defendant  does  not  rely  on  that ;  he  relies  on 
the  fact  that  he  was  in  the  position  of  president.  I  don't  think 
I  can  prevent  his  relying  on  that  as  one  of  the  fcusts  upon  which 
he  relies  to  prove  the  truth  of  the  libel.  The  next  part  of  the 
application  is  to  strike  out  of  paragraph  4  (vii.)  the  words  "  The 
defendant  did  not  impute  any  dishonesty  to  the  plaintilf  or 
the  officers  of  the  said  branch  in  so  dealing  with  such  moneys." 
This  is  a  denial  of  certain  language  which  is  used  in  the  par- 
ticulars of  innuendoes.  But  that  innuendo  has  been  previously 
denied.  It  is  of  the  highest  importance  that  pleadings  should 
be  kept  within  reasonable  limits.  Once  the  innuendo  is  denied 
it  is  not  to  be  denied  again  totidem  verbis.  There  is  a  ten- 
dency in  modem  times  for  pleadings  to  get  embarrassing  and 
of  inordinate  length.  It  is  the  duty  of  the  Court  to  keep  that 
down.  One  way  is  to  strike  out  a  denial  which  simply  repeats 
a  denial  previously  made. 

The  next  application  is  to  strike  out  paragraph  5  of  the 
defence.  Paragraph  5  sets  up  "  That  the  Chiltern  and  Indigo 
branch  of  the  A.M.A.  is  a  public  association,"  etc.  (His  Honor 
read  the  paragraph.)  I  suppose,  putting  that  briefly,  it  is  an 
allegation  that  the  Chiltern  and  Indigo  branch  is  a  public 
association,  and  its  acts  are  acts  of  public  interest,  and  that  com- 
ments upon  these  matters  are  matter  of  public  interest.  I  don't 
think  I  should  strike  that  out,  though  I  confess  to  feeling  that 
it  is  to  some  extent  unusual  and  perhaps  embarrassing  in  form. 
I  think  I  ought  to  order  better  particulars  to  be  given  under  it 
of  the  facts  upon  which  it  is  alleged  that  this  association  is  a 
public  association.  There  may  be  some  fact  which  may  be  open 
to  much  dispute  upon  which  the  defendant  alleges  it  is  a  public 
association,  and  the  plaintiff  ought  to  have  an  opportunity  of 
dealing  with  that  fact. 

I  am  also  asked  to  order  further  and  better  particulars  under 
the  words  ''  the  majority  of  the  party  complained  to  the  manager 
of  your  incapacity."  The  plaintiff  wants  the  names  of  the 
persons  who  form  the  majority.  I  do  not  think  it  would  be 
essential  for  the  defendant  to  prove  the  names  of  or  call  the 
persons  who  formed   the  majority  of   the  party.     I  think  it 
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would  be  sufficient,  as  put  by  counsel,  if  it  were  proved 
by  Burgin  that,  though  he  did  not  know  the  names  of  the  men, 
there  were  eight  persons  there,  and  live  came  to  him  and  made 
the  complaint  alleged,  though  he  does  not  know  the  names,  and 
cannot  give  the  names  of  the  five  or  of  the  other  three. 
That  would  be  sufficient  The  only  thing  is  that  it  might 
throw  some  doubt  upon  Burgin's  credibility.  It  may  be 
impossible  for  defendant  to  do  more  than  give  evidence  of  that 
character.  I  do  not  think  I  ought  to  order  him  to  give  particu- 
lars of  something  which  he  could  not  be  called  upon  to  prove  at 
the  trial. 

Order  accordingly. 

Solicitor  for  plaintiff:  Isaacs. 

Solicitor  for  defendant:   J.    W.  Robertson  (for   Whitehead, 
Chiltem). 

J.  M. 
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TWOMEY  and  Another  v.  O'BRIEN. 

Saie  of  liquor  without  a  licence — Cwtoms  and  Exciee  Duties  Act  1890  {No.  1082),  s. 
l55^Complainl  for  goods  sold  and  delivered — D^enee  of  UUgalUy,  onus  of 
proof  of. 

By  sec.  155  of  the  Customs  and  Excise  Duties  Act  1890  it  U  provided  that  it 
shall  not  be  lawful  for  a  person  to  sell  *'  spirits,  wine,  or  fermented  liquor,"  unless 
such  person  holds  a  licence  authorizing  such  sale. 

In  a  claim  for  goods  sold  and  delivered,  such  goods  consisting  of  spirits  and 
wine,  at  the  close  of  the  complainant's  case  the  defendant  raised  the  point  that 
no  licence  authorizing  the  sale  of  such  liquors  had  been  proved,  and  he  asked  for 
judgment. 

Heldy  that  the  sale  of  spirits  and  wine  was  unlawful  only  when  the  facts 
rendering  it  illegal  had  been  proved,  and  that  it  was  for  the  defendant  to  prove 
nch  illegality. 

Order  nisi  to  Review. 

This  was  an  order  to  review  the  decision  of  the  Court  of 
Petty  Sessions  at  Melbourne. 

The  complainants  sued  the  defendant  for  the  price  of  wines 
and  spirits  sold  to  him.  At  the  hearing  one  witness,  in  giving 
evidence,  stated  that  the  defendant  was  indebted  to  the  com- 
plainants for  goods  sold  and  delivered  according  to  the  account, 
and  that  the  goods  had  been  delivered,  and  that  the  defendant 
Vol.29.  V.L.R.  W  V^ 
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bad  promised  to  pay  as  soon  as  he  had  sold  his  business.  This 
witness,  in  cross-examination,  was  asked  whether  he  produced  a 
licence  empowering  the  complainants  to  sell  wine  and  spirits, 
and  he  answered  "  No,"  but  that  they  did  hold  a  licence,  but 
whether  in  the  name  of  the  firm  or  not  he  did  not  know. 

The  defence  raised  at  the  hearing  was  that  there  had  been 
no  delivery  of  the  goods,  and,  secondly,  that  the  alleged  sale 
was  void  without  proof  of  licence.  No  evidence  was  called  for 
the  defence,  but  at  the  conclusion  of  the  complainant's  case  the 
solicitor  for  the  defendant  asked  for  judgment,  on  the  groand 
that  no  licence  had  been  proved.  The  justices  gave  judgment 
for  the  complainants  for  the  amount  claimed.  The  defendant 
obtained  an  order  to  review  such  decision  upon  the  grounds— 
(1)  that  there  was  no  evidence  that  the  goods  had  been 
delivered  ;  (2)  that  there  was  no  evidence  that  the  complainants 
were  licensed  to  sell  the  goods,  and  that  without  such  licence 
the  sale  was  void. 


Schutt  to  show  cause — There  was  sufficient  evidence  of  the 
delivery  of  the  goods,  and  the  promise  to  pay  for  the  same  is 
clearly  an  admission  that  the  goods  had  been  delivered.  As  to 
the  second  ground,  the  sale  of  such  goods  is  only  unlawful  when 
there  is  no  licence  authorizing  the  same,  but  the  fact  that  there 
is  no  such  licence  must  be  proved  by  the  defendant.  The  Court 
will  presume  that  all  things  have  been  properly  done,  and  will 
not  presume  illegality.  It  is  not  for  the  plaintiflT  to  prove  that 
the  transaction  was  lawful ;  it  was  for  the  defendant  to  prove 
illegality. 

Counsel  referred  to  Williams  v.  East  India  Co,  (a). 

O'Hara  Wood  to  move  the  order  absolute — Section  155  of  the 
Customs  and  Excise  Duties  Act  1890  makes  the  sale  of  liquor 
without  a  license  unlawful.  The  point  is  raised,  and  the  com- 
plainants should  have  produced  the  licence  if  it  really  existed. 
It  was  not  for  the  defendant  to  prove  a  negative.  The  contract 
is  unlawful  unless  a  certain  condition  is  complied  with,  and  to 
make  that  contract  lawful  the  complainants  should  have  proved 
(«0    [1802]  3  East  192. 
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that  the  statutory  condition  had  been  fulfilled.     The  complain- 
ants have  no  right  unless  they  have  first  obeyed  the  Statute ;  it 
is  a  condition  precedent  which  they  must  prove. 
Counsel  referred  to  Smith  v.  Mawhood  (6). 

Hood,  J.  As  to  the  first  ground  there  is  evidence,  which 
was  not  objected  to,  that  the  defendant  was  indebted,  and  that 
the  goods  had  been  delivered  ;  that  is  supported  by  the  evidence 
that  the  defendant  promised  to  pay.  That  promise  is  a  clear 
admission  that  the  goods  had  been  delivered,  or  at  least  it  was 
sufficient  evidence  to  go  to  the  justices.  If  the  goods  had  not 
been  delivered  the  promise  to  pay  for  them  would  have  been 
idle. 

As  to  the  second  ground,  there  was  in  fact  some  evidence  that 
there  was  a  licence.  The  witness  in  cross-examination  said  that 
there  was  a  licence  either  iu  the  name  of  the  complainant  or 
someone  else.  I  think  counsel  is  right  in  his  contention 
that  the  sale  would  be  an  unlawful  sale  if  the  facts  are  proved 
rendering  it  unlawful,  but  that  until  such  facts  are  proved  it  is 
lawful.  The  plaintiff  merely  says — *■  You  have  my  goods  and 
you  have  not  paid  for  them."  Then  if  the  defendant  sets  up  the 
defence  that  the  sale  was  unlawful  he  must  prove  the  facts 
showing  the  illegality  ;  the  burden  is  on  the  defendant. 

Order  nisi  discharcjed,  with  cods. 

Solicitors  for  complainant :   D.  S.  Abrahams. 
Solicitor  for  defendant :  R.  Kelly. 


w.  H.  M. 


731 

HOOD,  J. 

1904 

TWOMKY 
V. 

O'Bkien. 


{b)    [1845]  14  M.  &  \V.  452. 


Digitized  by  VjOOQIC 


732  SUPREME  COURT:   VICTORIA.  [VoU  29 


A'BECKETT,  J.  STONEHAM  V.  STONEHAM. 

1904 
^Ifj^y  15^  Huthand  and  wife — Judicial  ieparation-^Orud^. 

In  a  suit  for  judicial  separation  on  the  ground  of  cruelty  a  decree  may  be 
granted  where  the  evidence,  though  not  proTing  bodily  injury,  shows  injury  to 
the  petitioner's  mental  health. 

Petition  for  Divorce. 

The  facts  and  arguments  are  fully  set  out  in  the  judgment 
of  the  Court. 

Woolf  for  the  petitioner, 

Eagleson  for  the  respondent.  p^^,  ^^  ^^^^ 

a'Beckbtt,  J.,  read  the  following  judgment: — This  is  a 
petition  by  a  wife  seeking  dissolution  of  marriage  on  the  ground 
of  her  husband's  cruelty,  desertion,  and  adultery.  It  presents 
some  strange  features.  At  the  opening  of  the  case  I  was 
informed  that  only  judicial  separation  would  be  asked  for,  and 
that  the  charge  of  adultery  was  abandoned,  as  the  commission 
of  the  offence  had  been  procured  by  the  intervention  of  persons 
acting  in  the  supposed  interests  of  the  petitioner,  but  wiUiout 
her  cognizance.  The  charge  of  desertion  was  based  on  what 
was  deposed  to  by  the  wife,  and  admitted  by  the  husband,  that 
though  they  had  occupied  the  same  bedroom  until  August  1900, 
when  the  wife  went  to  her  daughters  room,  in  consequence  of 
his  abusing  her  for  asking  for  money,  intercourse  had  ceased 
some  twelve  months  before,  and  was  never  resumed.  The 
circumstances  under  which  intercourse  was  discontinued  were 
not  such  as  to  make  its  discontinuance  constructive  desertion 
within  the  principle  of  Simons  v.  SimoTia  (a). 

The  only  charge  remaining  to  be  considered  is  cruelty.  As 
to  this,  the  wife  gave  evidence  of  frequent  violent  abuse  and 
foul  names  addressed  to  her  in  the  presence  of  her  children. 
On  one  occasion  he  gave  her  a  black  eye.  He  spat  in  her  face, 
and  several  times  threatened  to  beat  her  with  a  strap.  The 
(a)    [1898]  24  V.L.R.  348. 
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wife  and   children   were  often   short  of    food,  and   on   these  a*BECKETT,  J. 
occasions  his  indifference  to  his  wife's  wants,  and  his  insulting  1904 

language  to  her,  were  most  reprehensible.  I  believe  that  the  Stonbham 
privations  she  had  to  endure  were  not  always  due  to  his  g  ^* 
inability  to  provide  for  her.  As  to  the  truth  of  the  charges 
made  against  him,  in  face  of  his  general  denial,  covering  matters 
as  to  which  the  wife  was  fully  corroborated,  I  must  accept  her 
testimony  on  some  of  the  charges  which  are  supported  by  her 
evidence  alone.  He  was  absent  from  Victoria  in  1899  on  a 
professional  engagement,  and  during  his  absence  she  found  in 
his  box  an  exti'aordinary  collection  of  papers  written  by  him  on 
various  subjects  not  material  here,  but  some  distinctly  suggest- 
ing that  his  wife  had  been  unfaithful  to  him,  and  that  she  had 
been  pregnant,  but  not  by  him.  The  finding  of  these  papers 
embittered  relations  which  had  previously  been  generally 
affectionate.  Unfortunately,  she  did  not  show  him  the  papers, 
but  asked  for  explanations  without  formulating  in  any  distinct 
way  the  facts  or  charges  which  she  wished  to  have  explained. 
He  declined  to  give  any  explanation,  and  so  matters  went  from 
bad  to  worse.  It  has  been  suggested  that  this  suit  was  prompted 
by  religious  dfferences,  but  I  do  not  think  so.  The  husband 
was  a  Protestant,  the  wife  a  Catholic ;  the  children  sometimes 
went  with  his  consent  to  a  Catholic  Church,  and  sometimes 
were  taken  by  him  to  a  Protestant  Church.  Quarrels  arose 
now  and  then  about  his,  but  differences  were  generally  on 
other  matters.  The  wife's  conduct  appears  to  me  to  have  been 
blameless.  She  has  struggled  to  maintain  order  and  decency  in 
a  home  where  want  of  means,  and  her  husband's  occasional 
offences  against  decency,  made  it  very  difficult  to  do  so.  The 
cause  of  final  separation  in  June  1903  was  the  wife  having  been 
told  of  the  adultery  to  which  I  have  before  alluded.  Taking  all 
the  circumstances  into  consideration,  I  think  she  has  made  out  a 
case  for  judicial  separation  if  the  acts  proved  against  her 
husband  amount  to  cruelty  within  the  meaning  of  the  Act. 

As  to  this,  counsel  for  the  respondent  pointed  out  that 
in  cases  of  judicial  separation  the  Court  is,  by  sec.  61,  thrown 
back  to  the  ecclesiastical  law  prevailing  in  England  in  1865,  and 
under  that  law  a  divorce  a  mensd  et  thai'o  would  not  be  granted 
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a'BECKETT,  J.  unless  the  acts  of  cruelty  proved  endangered  the  wife  s  health  or 
1904  personal  safety.     The  same  necessity  for  considering  the  old  law 

Btonkham  exists  under  the  English  Act  from  which  ours  was  taken.  In 
Brown  on  Divorce  (6th  ed.),  p.  128,  it  is  observed  that  the 
distinction  must  always  be  carefully  borne  in  mind  between  a 
definition  of  cruelty  in  a  case  of  judicial  separation  where  the 
Court  is  still  hampered  by  the  principles  and  rules  of  the 
ecclesiastical  courts  and  cases  of  dissolution  of  marriage  where 
it  has  a  free  hand.  This  leads  to  a  somewhat  strange  result 
— that  what  may  rightly  be  considered  "  cruelty  "  for  some 
purposes  of  the  Act  may  not  be  cruelty  for  the  purpose  of 
judicial  separation.  According  to  some  of  the  authorities  which 
support  the  rule  as  broadly  stated  by  counsel,  I  should 
have  felt  unable  to  grant  relief  in  this  case,  as  the  evidence  did 
not  satisfy  me  that  the  wife's  health  had  been  injured  by  her 
husband's  misconduct.  There  are,  however,  cases  in  which  relief 
has  been  given  which  show  that  the  rule  as  above  stated  mast 
be  considerably  qualified. 

The  latest  exposition  of  the  law  on  this  subject  is  to  be 
found  in  the  case  of  Russell  v.  Russell,  where  in  the  Court  of 
Appeal  and  in  the  House  of  Lords  (b)  most  eminent  Judges 
took  opposing  views.  The  question  there  was  whether 
Lady  Russell's  persistent  false  charges  against  Lord  Russell  of 
having  committed  an  unnatural  offence  amounted  to  cruelty 
which  would  have  entitled  him  to  a  judicial  separation.  The 
majority  in  both  Courts  held  that  they  did  not,  but  although  the 
Earls  health  was  in  no  way  affected,  or  likely  to  be,  the  Lord 
Chancellor,  Lords  Hobhouse,  Ashbourne,  and  Morris,  and  Lord 
Justice  Rigby  held  that  a  case  of  cruelty  which  would  have 
entitled  him  to  judicial  separation  had  been  made  out.  Lord 
Justice  Lopes,  who  was  one  of  the  majority,  defined  legal  cruelty 
thus : — *'  There  must  be  danger  to  life,  limb,  or  health,  bodily  or 
mental,  or  a  reasonable  apprehension  of  it."  This  reference  to 
mental  health  is  repeated  in  other  parts  of  the  judgment,  and  in 
the  judgment  of  Lord  Davey  in  the  Hous©  of  Lords.  When 
mental,  as  distinguished  from  bodily  health,  can  be  taken  into 
consideration,  a  wide  door  is  opened,  and  the  Court  can  give 

(6)    [1895]    P.  315 ;  [1897]  A.&  395. 
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relief  for  offences  which  operate  injuriously  on  tlie  mind  only.  a*BECKETT,  J. 
Cases  are  referred  to  in  the  judgments  in  which  relief  was  given,  1904 

though  the  bodily  injury  was  as  little  as  in  the  case  before  me :  Stonbham 
Milner  v.  Milner  (c),  at  p.  339  of  the  first  report,  and  Bray  stonbham 
V.  Bray  (d),  at  p.  430  of  the  second  report ;  Farlonger  v.  Fur- 
longer  (e),  p.  433,  and  Saunders  v.  Saunders  (/),  p.  435.  On 
the  whole,  I  feel  warranted  by  authority  in  holding  the  acts 
proved  here  to  amount  to  cruelty,  entitling  the  wife  to  judicial 
separation,  which  I  accordingly  grant,  with  costs. 


Solicitor  for  petitioner :  Gor^\ 

Solicitors  for  respondent :  Oaunson  &  Louie, 


w.  H.  M. 


In  re  THE  INCOME  TAX  ACTS  (No.  3). 


F.C. 


Income  Tax  Act  1895  {No.  1374),  ««.  2,  9  (11)—**  Income  Jrom  personal  exertion  "—  1904 

Bonu9  voted  Jrom  year  to  year  by  company  to  employ^— Reward  Jor  personal  ^^^  31,  Jane   2 

nermcea^Cont'muity  oj  payment — Probability  oj  recurrence — *' Granted  secured 

oraUoioed," 

A.  had  been  managing  director  of  a  company  for  16  years  at  a  salary  of 
600/.  per  annum,  and  during  each  such  year  there  had  been  voted  to  him  by  a 
resolution  of  the  shareholders  at  the  annual  (general  meeting  of  the  company  the 
sum  of  250/.  as  a  bonus. 

Held,  that  the  Commissioner  of  Taxes  rightly  assessed  the  sums  so  received 
daring  the  last  four  years  as  being  income  derived  from  personal  exertion,  and 
subject  to  income  tax. 

It  is  not  necessary  that  a  **  bonus "  should  have  been  received  under  an 
express  agreement  that  it  should  be  part  of  the  payment  for  personal  exertion  in 
order  to  render  it  liable  to  income  tax.  Section  9,  sub-sec.  11,  of  the  Income  Tax 
Act  1895  covers  all  payments  for  services  rendered  by  personal  exertion  ;  and 
where  such  payments  are  of  a  recurring  nature  they  are  liable  to  income  tax. 


Case  stated  for  the  opinion  of  the  Supreme  Court  as 
follows : — 

"  (1.)  During  the  years  1899,  1900,  1901,  and  1902,  and  for 
some  time  prior  thereto,  the  taxpayer  was  and  still  is  the  man- 
aging director  of  the  X.  Company,  and  as  such  managing  director 
lie  received  in  each  of  the  years  referred  to  a  salary  of  600i. 


(<•)      4  Swab.  &  Tr.  240. 
{d)     1  Hagg.  Ecc.  163. 


(e)      5  N.  of  C.  425. 
(/  )    1  Rob,  Ecc.  549. 
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F.C.  ''  (2.)  In  each  of  the  said  yeai-s  a  sum  of  2502.  was»  at  tbe 

]904  annual  meeting  of  shareholders,  voted  to  the  said  taxpayer  by  a 

J —  resolution,  which  appeared  in  the  minute  book  on  each  occasion 

Thk  substantially  in  the  words  following,  viz. — '  That  a  bonas  of  250t. 

Inoomb  Tax 

Acts  he  given  to  the  managing  director,  together  with  a  hearty  vote 

(No.  3).      Qf  thanks,'  on  one  occasion  the  words  *  for  his  servicas  during  the 

past  year'  being  added. 

"  (3.)  The  said  taxpayer  not  having  included  the  said  sums 
of  250/.  in  the  returns  of  his  income  for  the  several  years  above- 
mentioned,  the  Commissioner  of  Taxes  made  assessments,  and 
called  upon  the  said  taxpayer  to  pay  income  tax  on  each  of  the 
said  sums  of  250i.,  as  being  income  subject  to  tax  for  the  years 
1900, 1901, 1902,  and  1903  respectively,  derived  from  personal 
exertion. 

"  (4.)  The  said  taxpayer  duly  lodged  objections  to  the  said 
assessments,  which  were  disallowed  by  the  Commissioner,  and 
such  objections  came  before  me  for  hearing  and  determination 
on  the  29th  February  1904,  and,  after  hearing  counsel  for  the 
taxpayer  and  for  the  Commissioner  respectively,  I,  on  the  appli- 
cation of  counsel  for  the  Commissioner  of  Taxes,  stated  this  case. 

'*  A  copy  of  my  notes  taken  on  the  hearing  of  the  objections 
herein  is  to  be  deemed  to  form  part  of  this  case." 

These  notes,  so  far  as  they  are  material  and  supplementary 
to  the  facts  above  stated,  were  as  follow :— ^"The  secretary  of  the 
company  stated  in  evidence — *  There  was  no  agreement  or  under- 
standing between  the  company  and  the  taxpayer  for  the  payment 
of  these  moneys.  It  was  voted  each  year  at  the  annual  meeting 
on  the  motion  of  some  shareholders.'  Cross-examined :  *  On  each 
occasion  some  complimentary  reference  was  made  to  the  tax- 
payer's services,  and  on  several  occasions  the  remarks  have 
included  other  members  of  the  staff/  To  the  Court :  '  A  similar 
bonus  has  been  voted  and  paid  each  year  since  1888.  The  first 
covered  a  period  of  16  months.  The  taxpayer  has  been  manag- 
ing director  ever  since  the  foundation  of  the  company  in  1887.' 
Re-examined  :  '  Each  of  these  years  was  a  prosperous  year,  the 
company  paying  10  or  12^  per  cent,  dividends.' " 

"  (5.)  The  question  for  the  opinion  of  the  Court  is— Is  the 
said  taxpayer  liable  to  pay  income  tax  in  respect  of  the  said 
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amounts  set  out  in  paragraph   2  hereof  as  tax  upon  income  F.C. 

derived  from  personal  exertion  ? "  ][^ 

A.  W.  CHOMLEY,  *;~ 

Judge  of  County  Court.         j^J^^\^^ 

Acts 
Box  for  the  Commissioner  of  Taxes — Sec.  2  of  the  Income      ^^^'  ^^' 
Tax  Act  1895  defines  "income  from  personal  exertion  "to  be, 
inter  alia,  "  all  income  consisting  of   earnings   salaries  wages 
allowances,   etc.,  earned   in   or   derived    from    Victoria,"  while 
sec.  9^  sub-sec  11,  declaras  that  "  the  estimated  annual  value  of 
any  residence  quarters  or  board  and  residence  and  every  amount 
received  or  receivable  by  way  of  extra  salary  bonus  or  emolu- 
ment and  every  allowance  benefit  or  advantage  of  any  kind 
whether  in   money  or  otherwise  or   of  a   like  nature  or  any 
modification  or  combination  of  any  such  benefit  or  advantage 
granted  secured  or  allowed  to  any  person  shall  be  deemed  to  be 
part  of  the  income  of   such  person   and  subject   to   be   taxed 
accordingly."     The  words  "  granted  secured  or  allowed  "  are  to 
be  read  as  qualifying  the  words  "  allowance  benefit  or  advantage 
etc,"  and  those  words  only,  and  the  intention  of  the  Act  is  to  tax 
any  amount  whatever  received  or  receivable  by  way  of  extra 
salary,  bonus,  or  emolument.     Although  the  bonus,  or  allowance, 
or  whatever  it  may  be  called,  which  a  taxpayer  receives  may  be 
purely  voluntary,  and  may  not  be  legally  enforceable,  still  if 
there  be  a  fairly  fixed  expectation  or  a  reasonable  probability  of 
its  recurrence  from  year  to  year,  and  if,  moreover,  it  be  given  to 
him  for  or  in  respect  of  services  rendered  by  him  to  the  donor, 
or  for  or  in  respect  of  the  ofiice  which  he  holds,  it  is  deemed  to 
be  income,  and  is  subject  to  taxation.     In  In  re  Income  Tax 
Acts  (No.  2)  (a)  Hood,  J.,  says: — "Primarily  *  income*  means  any- 
thing that  comes  in,  but  the  Court  has  placed  certain  limitations 
on  that   meaning.     The   first   limitation   is   that   it   shall   not 
include  moneys  received  by  accident,  such  as  gifts.     The  second 
is  that  to  be  taxable  it  must  be  in  its  nature  probably  recurring 
—something  that  would  happen  yearly."     Shortly  the  tests  to 
be  applied   in  regard   to  this  bonus  are : — (1)  Was  it  probable 
that  it  would  recur  ?     (2)  Was  it  connected  with  the  services  of 

(a)    [1901]  27  V.L.R.  39,  at  p.  41. 
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F.C.  the  taxpayer  ?     As  to  (1),  the  taxpayer  has  received  a  similar 

J^^         bonus  for  sixteen  years  ;  and  (2)  is  obvious,  and  in  this  respect 

Y^  this   case   is   clearly   distinguishable   from   the   case  of  In  rt 

The  A.B.  (6),  where  the  payments  were  a  pure  act  of  benevolence  for 

Acts  a  limited  period  to  the  widow  of  a  deceased  officer,  and  not  to  a 

4Wo.  s>.       person  who  had  rendered  and  was  to  render  services.    The  case 

of  Herbert  v.  McQuade  (c),  although  the  decision  turns  to  some 

extent  on  the  words  "  by  reason  of  his  office "  in  the  English 

Income  Tax  Act   1842,  still  suggests  the  true  test  in  all  these 

cases.     See  per  Collins,  M.R.,  at  p.  649  : — **  It  is  a  principle  of 

law  that  a  payment  may  be  liable  to  income  tax  although  it  is 

voluntary  on  the  part  of  the  persons  who  made  it,  and  the  test 

is  whether,  from  the  standpoint  of  the  person  who  receives  it,  it 

accrues  to  him  in  virtue  of  his  office  ;  if  it  does,  it  does  not  matter 

whether  it  was  voluntary  or  whether  it  was  compulsory  on  the 

part  of  the  persons  who  paid  it."     If  by  putting  forward  his 

best  efforts  in  the  business  the  taxpayer  may  hope  to  get  extra 

payment  of  any  sort,  such  payment  is  taxable.     Here  the  bontis 

is  paid  both  as  a  reward  for  his  services,  and  as  a  spur  to  his 

efforts  in  the  future. 

Schutt  for  the  taxpayer — All  the  words  in  sec.  2  relate  to 
payments  to  which  the  recipient  has  some  legal,  if  not  enforce- 
able, claim,  and  he  must  have  "  earned  "  the  money  in  question ; 
while  in  the  case  of  In  re  the  Income  Tax  Acts  (No.  4)  (d)  it 
was  held  by  Hood,  J.,  that  the  words  "granted  secured  and 
allowed  "  in  sec.  9  (11)  must  mean  granted,  secured,  or  allowed 
so  as  to  be  legally  enforceable,  the  learned  Judge  saying  that,  if 
the  intention  of  the  Legislature  was  to  include  a  gift  or  gratuity, 
it  could  easily  have  added  the  word  "  given."  The  section,  being 
capable  of  this  construction,  should  be  so  construed  in  favour  of 
the  taxpayer.  The  true  test  is  whether  the  amount  received  is 
an  amount  the  receipt  of  which  was  contemplated  at  the  time 
the  recipient  undertook  to  give  his  services — in  other  words,  was 
it  part  of  the  terms  of  his  contract  for  employment  that  he 
should  receive  ihese  bonuses?     If  not,  then  they  are  not  tax- 

(b)    [1806]  18  A.  L.T.  67.  {c)     [1902J  2  K.B.  631. 

(d)    [18971  23  V.  L.R  485. 
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able ;  and  the  cose  states  that  there  was  no  agreement  as  to  the 
payment  of  these  sums.  Their  payment  was  purely  optional 
with  the  shareholders,  and,  of  course,  to  some  extent  depended 
upon  the  success  of  the  year's  operations.  On  each  occasion 
before  the  bonus  was  given  to  the  taxpayer  all  the  consideration 
on  his  part  was  past  or  executed,  and  he  could  not  have  com- 
plained if  he  had  not  got  anything. 

[a'Beckett,  J.  There  is  little  doubt  but  that  in  this  case 
there  was  an  honourable  understanding,  arising  out  of  conduct, 
that  if  he  did  his  work  successfully  he  would  get  the  bonus  he 
had  always  got  before.  In  your  view,  if  a  barrister's  feas  were 
honorary,  as  formerly,  he  would  not  have  to  pay  income  tax  upon 
them.] 

It  would  be  part  of  the  contract  of  his  employment  that  they 
should  be  paid,  though  they  might  not  be  legally  enforceable. 

[a'Bkckett,  J.  Supposing  a  waiter  were  to  make  lOOOZ.  a 
year  in  tips,  I  should  say  he  would  be  clearly  liable  to  pay 
income  tax  upon  them.] 

Not  unless  there  were  words  in  the  Act  to  cover  them,  and 
there  are  no  such  words  in  this  Act.  The  reason  why  the  pay- 
ments made  in  the  case  of  In  re  A.  B.  (e)  were  not  taxable  was 
merely  because  they  were  made  in  respect  of  the  services  of  the 
deceased  officer,  and  therefore  in  respect  of  a  past  consideration. 
The  word  "  income,"  occurring  with  the  word  "  salary,*'  in  the 
English  Bankruptcy  Acts  has  been  defined  to  cover  only  cases 
where  the  bankrupt  was  in  receipt  of  money  to  which  he  had  a 
legal  claim.     Of,  Ex  parte  Wicks  (/)  and  Ex  parte  Webber  (g). 

Counsel  also  referred  to  In  re  Everitt  (h) ;  In  re  Patter- 
son (i) ;  and  In  re  the  Income  Tax  Acts  (fc). 


F.C. 

1904 

/n  re 

The 

Income  Tax 

ACTO 

(No.  »>• 


Box  in  reply. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court 
[Maddkn,  C.J.,  a' Beckett  and  Hodges,  J  J.]  In  our  opinion  the 
question  before  us  in  this   case  ought  to   be  answered   "  Yes." 


(^)     18  A.L.T,  67. 

{ n  [1881]  17  Ch.  D.  70. 

(g)    [1886]  18Q.B.D.  111. 


(A)  [1896]  21  VL.R.  481. 
(i)  [1896]  2A.L.R.  152. 
(jt)     [1900J  26  V.L.R.  297,  at  p.  SOS. 
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The  Income  Tax  Act  1895  intends,  so  far  as  the  branch  of  its 
scheme  before  us  to-day  is  concerned,  that  income  derived  from 
personal  exertion  shall  be  subject  to  tax,  and  it  then  proceeds  to 
define  what  income  derived  from  personal  exertion  is  to 
mean,  viz.,  "all  income  consisting  of  earnings  salaries  wages 
allowances  pensions  superannuation  or  retiring  allowances  or 
stipends  earned  in  or  derived  from  Victoria  and  all  income 
arising  or  accruing  from  any  trade  carried  on  in  Victoria" 
(sec.  2).  That  is  undoubtedly  the  colouring  feature  of  the 
enactment  in  relation  to  this  branch  of  its  subject.  Having 
defined 'in  a  more  or  less  rigid  way  what  it  intends  to  tax,  it 
then,  by  sec.  9.  sub-sec.  (11),  amongst  other  things  provides  that 
"  the  estimated  annual  value  of  any  residence  quarters  or  board 
and  residence  and  every  amount  received  or  receivable  by  way 
of  extra  salary  bonus  or  emolument  and  every  allowance 
benefit  or  advantage  of  any  kind  whether  in  money  or  other- 
wise or  of  a  like  nature  or  any  modification  or  combination  of 
any  such  benefit  or  advantage  granted  secured  or  allowed  to 
any  person  shall  be  deemed  to  be  part  of  the  income  of  such 
-  person  and  subject  to  be  taxed  accordingly."  It  is  quite  clear, 
therefore,  that,  while  the  Legislature  is  remembering  that  it  is 
seeking  to  tax  income  from  personal  exertion,  and  that  it  has 
defined  for  general  purposes  what  that  income  is  to  be,  it  then 
proceeds  to  add  something  else,  which  is  not  income  in  the 
ordinary  sense,  but  which  is  to  be  "  deemed  to  be  part  of  the 
income  of  such  person.*'  So  that  it  first  of  all  lays  down  the 
preneral  rule  as  to  what  is  income,  and  then  it  goes  on  artifieially 
to  make  that  income  which  is  not  income  in  the  ordinary  sense, 
but  which  it  intends  shall  be  deemed  to  be  income.  The  words 
employed  in  so  doing  are  exceedingly  comprehensive,  and 
therefore  it  is  not  a  question  of  assigning  the  meaning  to  be 
given  to  the  word  "  income,"  but  the  difficulty  of  getting  rid  of 
anything  or  everything  that  might  come  within  that  compiftr 
hensive  expression.  The  word  "  income  "  itself  has  already  been 
held  to  be  too  wide  an  expression  if  one  regards  it  in  its  primary 
meaning  as  everything  which  "comes  in"  within  the  year. 
There  are  many  things  which  "come  in"  within  the  year 
which  are  not  income.     In  the  same  way  the  literal  meaning  of 
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this  section  would  make   any  form   of  bonus — bonuses   being  F.C. 

the  particular  question  before  us — subject  to  taxation.  ^   ^jjj^ 

It  is  argued  here  that  sub-sec.  11  of  sec.  9  merely  refers  to  ' — 

bonuses  secured  by  laW  or  embodied  by  express  contract  as  part  Thk 

Inoomic  Taic 

of  the  reward  of  the  man  who  is  bestowing  personal  exertion.    But  acts 

the  first  objection  to  that  is  this — that  if  you  have  a  contract  in  (No*  3)> 
which  such  a  thing  is  expressed — in  which  you  have  a  bonus  Madden,  C.J. 
provided  for — the  whole  ig  salary  in  the  wider  sense,  although 
the  man  may  have  a  definite  salary  called  such,  and  may  have 
an  indefinite  part  called  "  bonus/'  Therefore  it  was  unnecessary 
for  the  Legislature  to  have  indicated  this  at  all,  if  that  were  the 
only  purpose.  But  we  find  a  very  general  class  of  returns  which 
are  outside  the  ordinary  agreed  for  salary  or  stipend,  and  for 
which  the  Legislature  seeks  to  provide  by  sec.  9  (11).  We  find 
that  these  are  numerous  and  generally  expressed,  and  the  nature 
of  their  source  is  provided  for  in  singularly  comprehensive 
language.  They  are  to  be  any  of  these  things  expressed  to  be 
"granted  secured  or  allowed"  to  any  person.  Now  anything 
that  is  "  granted  or  secured  "  by  a  binding  contract  is  provided 
for  first,  and  then  disjunctively  it  is  provided  that  things 
"allowed"  to  any  person  shall  be  deemed  to  be  part  of  his 
income.  That  language  is  as  wide  as  it  could  possibly  be,  how- 
soever the  bonus  comes  to  hand.  As  I  have  already  indicated, 
we  have  only  to  say  what  that  general  expression  does  not 
cover,  because  apparently  it  covers  everything.  There  is  a  line_ 
of  decisions  which  shows  that  those  thin^ys  which  are  merely 
gifts,  and  which  have  no  relation  to  personal  exertion^  or  l;^ftftr 
only  a  distant  relation  to  personal  exertion — which  is  the  key- 
note of  this  branch  of  the  Statute — are  not  to  be  regarded  as 
income.  They  are  mere  gifts  and  stand  aside.  But  this  sub- 
section, if  any  meaning  is  to  be  given  to  it,  does  appear  to  cover 
all  returns  for  services  rendered  by  the  personal  exertion  of  some 
individual.  If  you  once  get  that  particular  relation  established 
as  the  test,  then  the  rest  is  easy  ;  and  in  order  to  give  efiect  to 
the  section  you  must  arrive  at  some  such  construction  if  you  are 
to  give  it  any  meaning  at  all.  In  the  present  instance  the 
alleged  taxpayer,  although  he  had  no  bargain  with  the  company 
that  he  should  receive  a  bonus  from  it,  nevertheless  each  year, 
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for  many  years  in  succession,  had  provided  for  him — it  is  true, 
by  the  concession  of  the  company  or  its  shareholders — that 
which  they  called  a  bonus ;  but  it  is  perfectly  obvious  that  they 
were  not  bestowing  any  benevolence  upon  him,  as  a  man  might 
bestow  benevolence  on  his  impecunious  friend,  or  give  alms  to  a 
beggar  ;  but  he  got  it  because  his  personal  exertions  had  been 
well  disposed  to  the  satisfaction  of  his  employers  and  to  their 
great  advantage.  It  is  with  them  a  matter  of  business,  and  there- 
fore they  give  him  that  which  otherwise  they  would  not  dream 
of  giving  away  ;  and  they  give  it  because  they  think  that  the 
expectation  he  will  have  of  receiving  similar  bonuses  in  fatore 
years  will  stimulate  him  to  further  services  over  and  above 
what  he  would  be  prepared  to  give  for  the  mere  salary  alone. 
Again,  the  continuity  of  this  series  of  bonuses  is  an  element  in 
determining  whether  they  were  a  mere  benevolence,  or  whether 
they  may  be  regarded  as  having  been  given  in  respect  of 
personal  exertion,  and  as  a  return  which  the  company  was 
willing  to  pay,  and  which  the  taxpayer  had  a  very  reasonable 
expectation  of  receiving.  We  think  that  is  the  least  interpreta- 
tion which  we  should  put  on  the  generality  of  this  section.  The 
question  will  be  answered  "  Yes,"  and  the  assessment  will  be 
affirmed.  In  the  special  circumstances  of  this  case  there  will  be 
no  costs. 

Assessnient  ajfflt'raed. 

Solicitor  for  the  taxpayer  :  G.  P.  Nemman. 
Solicitor  for  the  Commissioner  of  Taxes :  Ouinness,  Crow^ 
Solicitor.  • 

H.  I.  c. 
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SUTTONS  PROPRIETARY  LIMITED  v.  RICHARDS.  HOOD,  J. 

1004 
Agreement  Jor  purchase  and  hire-- Hirer  to  pay  monthly  rent  tiU  total  9um  paid—  May  25,  Jutie,  1. 

AhsolxUe  coffUract  to  purchase— Arrears  oj  instalments— Use  and  hire — Form  

oj  action — Jurisdiction  of  justices. 

Under  a  purchase  and  hiring  agreement  relating  to  an  organ,  the  hirer  agreed 
to  pay  a  deposit,  and  to  pay  lU.  every  month  ''during  the  continuance  of  the 
contract,"  and  that  as  soon  as  the  hirer  had  paid  the  total  sum  of  27/.  10«.  the 
organ  should  become  his  absolute  property. 

Held  an  absolute  contract  to  purchase,  and  consequently  the  instalments 
could  not  be  recovered  as  use  and  hire,  although  so  designated  in  the  agreement, 
nor  was  the  amount  of  such  instalments  recoverable  as  for  goods  sold  and 
delivered,  because  the  property  in  the  article  still  remained  in  the  vendor. 

Order  to  Review. 

The  complainant  sold  to  the  defendant  an  organ  under  a 
time-payment  agreement  in  the  following  terms  {inter  alia) : — 

"Hire  Contract. 

"  The  undersigned,  hereinafter  called  the  hirer,  agrees  to  hire 
from  Buttons  Proprietary  Limited,  Bendigo,  on  the  terms  and 
conditions  hereinafter  stated,  a  certain  Mason  and  Hamlin 
cabinet  organ,  value  27/.  lOs.,  hereinafter  called  an  instru- 
ment : — 

"  1.  The  said  hirer  shall  pay  to  the  said  Suttons  Proprietary 
Limited,  before  the  delivery  of  the  said  instrument,  the  sum  of 
one  pound,  and  shall  also  pay  to  the  said  Suttons  Proprietary 
Limited,  every  month  during  the  continuance  of  this  contract, 
the  sum  of  eleven  shillings,  the  first  of  which  said  monthly  pay- 
ment shall  be  made  on  the  4th  day  of  December  now  next 
ensuing. 

"2.  That  when  and  as  soon  as  the  said  hirer  shall  have 
paid  to  the  said  Suttons  Proprietary  Limited  the  total  sum  of 
27/.  10«.  (promissory  notes,  bills,  or  cheques  not  included  until 
paid),  and  all  other  sums  payable  under  this  contract,  the  said 
instrument  shall  become  the  absolute  property  of  the  said 
hirer,  and  not  before,  and  in  the  meantime  the  said  hirer  shall 
have  no  property  whatsoever  in  the  said  instrument. 

"  3.  That  the  said  instrument  shall  not  at  any  time  during 
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the  continuance  of  this  contract  be  removed  from  the  premises 
of  the  »aid  hirer  without  the  previous  consent  in  writing  of  the 
said  Buttons  Proprietary  Limited  by  any  person  whomsoever 
under  any  pretence  or  for  any  reason  whatever. 

"  4.  That  if  the  said  hirer  shall  make  any  default  in  payment 
of  the  said  sura  payable  before  delivery  of  the  said  instrument, 
or  in  the  due  payraent  of  any  one  of  the  other  sums  herein  pro-  ' 
vided  for,  or  if  the  said  instrument  be  removed  contrary  to 
clause  3  hereof,  or  in  case  the  said  instrument  is  levied  upon  or 
seized  under  any  warrant  of  distress,  judgment,  or  order  of  any 
court  of  law,  or  any  proceedings  against  the  said  hirer  at  the 
suit  or  instance  of  any  person,  or  the  said  hirer  shall  become 
insolvent  or  assign  his  estate  or  effects  for  the  benefit  of  any 
creditor,  then  and  in  either  of  such  cases  the  said  Buttons  Pro- 
prietary Limited,  or  their  agents,  shall  be  at  liberty  to  take  back 
into  their  possession  and  retain  the  said  instrument  as  if  this 
present  contract  had  not  been  made,  and  for  that  purpose  to 
enter  any  house,  room,  or  place  where  the  same  may  be,  of  the 
leave  and  license  to  do  which  this  contract  shall  be  conclusive 
evidence  and  may  be  pleaded  in  bar  to  any  action  brought  for 
such  entrj'. 

*•  5.  If  the  said  hirer  fails  to  deliver  up  the  said  instrument 
to  the  said  Suttons  Proprietary  Limited,  or  their  agents,  on 
demand,  by  reason  of  seizure  by  landlord  or  other  creditors, 
destruction  by  fire,  or  from  any  cause  whatsoever,  the  said  hirer 
shall  become  liable  to  the  said  Suttons  Proprietary  Limited  for 
the  immediate  payment  of  full  value  of  the  said  instrument  as 
above  stated. 

"  6.  The  said  hirer  shall  be  responsible  for  any  damage  (fair 
wear  and  tear  only  excepted)  the  instrument  may  sustain  while 
in  the  said  hirer's  possession. 

•*  7.  In  case  of  default  in  any  payment,  the  hirer  shall  pay 
monthly  to  the  said  Suttons  Proprietary  Limited,  at  their  option, 
a  charge  at  the  rate  of  7  J  per  cent,  per  annum  upon  the  value  of 
the  said  iristrument,  as  above  stated,  for  every  month  such  pay- 
ment shall  remain  unpaid,  and  in  default  of  payment  of  such 
charge,  the  same  shall  be  added  to  the  value  of  the  said  instru- 
ment, which  shall  not  become  the  property  of  the  said  hirer 
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until  all  such  charges  be  paid,  and  arrears  of  all  other  payments      HOOD,  J. 
be  made.  1904 

"  Dated  this  4th  day  of  November,  1903.  Suttons 

Pbopribtary 
"(Signed)    Christopher  Richards.  Limited 

..  «T..  T-i   i-i   TT       .        »  Richards. 

"  Witness— F.  C.  Harrison." 

One  penny  stamp,  cancelled. 

Defendant  paid  the  1^.  deposit  on  4th  November,  and  took 
delivery  of  the  instrument,  but  returned  it  to  the  complainants' 
warehouse  on  5th  December,  where  it  was  received  by  an 
employ^  without  authority,  and  the  defendant  was  immediately 
afterwards  notified  in  writing  that  he  must  remove  it  and 
complete  his  contract.     He  did  not  remove  the  organ.* 

On  9th  December  an  instalment  of  lis.  was  paid  by 
defendant,  and  upon  a  summons  being  issued,  another  instalment 
was  paid,  with  costs.  Complainant  now  sued  for  three  instal- 
ments of  hire.  The  complainant  claimed  "  for  the  use  and  hire 
of  a  certain  chattel,  viz.,  one  Mason  and  Hamlin  cabinet  organ, 
from  the  4th  January  to  4th  March  1904,  at  11a.  per  month,  by 
the  said  Suttons  Proprietary  Ltd.  then  and  there  let  to  hire  and 
delivered  to  you  at  your  request." 

It  was  admitted  by  the  complainant  that  two  instalments 
only  were  due,  and  the  Court  of  Petty  Sessions  at  Bendigo  made 
an  order  on  18th  April  for  11.  2«.,  and  21.  4«.  6d.  costs. 
Defendant  obtained  his  order  nisi  to  review  upon  the 
grounds : — 

1.  That  there  was  no  evidence  of  use  and  hire  of  the  organ, 
which  was  not  paid  for. 

2.  That,  on  its  true  construction,  the  contract  was  a  hiring 
contract  only,  terminable  on  reasonable  notice,  and  not  a  hire 
and  purchase  agreement. 

3.  That  the  contract  created  no  obligation  on  the  defendant 
to  purchase,  but  gave  him  an  option  only  to  purchase. 

4.  That  if  defendant  is  bound  by  the  written  contract, 
notwithstanding  the  return  of  the  organ,  then  the  Court  had  no 
jurisdiction  to  hear  the  complaint. 

Bryant  to  move  the  order  absolute. 
Vol.  29,  V.L.K.  X  X 
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HOOD,  J.  Shiels,  to  show  cause,  cited,  as  to  the  constniction  of  the 

1904  agreement:  Helby  v.  Matthews  (a);  Lee  v.  Butler  (6);   flutt 

SuTTONs       Ropes   Co.    V.    Adams  (c);   Thompson    v.    VecUe  (i).    As  to 

^^TMiTED*^    defendant's  right  to  raise  the  point  of  jurisdiction  now  for  the 

first  time:  Mdcarthur  v.  Harvey  (e).     As  to  the  jurisdiction: 

Horsburgh  v.  Christie  (f) ;  Laven  v.  Flower  (g) ;  Sales  ofOoods 

Act  1896  (No.  1422),  sec.  53  (2). 

Bryant — In  the  cases  cited  the  hirer  agreed  to  pay  insUl- 

ments  until   the  total   was  paid.     Landlord  and   Tenant  Ad 

1890,  sec.  22,   was   a  sufficient  authority    for    Horsburgh  v. 

Christie, 

Cur.  adv.  vuU. 


Hood,  J.  The  first  three  grounds  of  this  order  to  review 
depend  upon  the  construction  to  be  placed  upon  the  agreement 
made  between  the  parties,  and  in  my  opinion  that  agreement  b 
in'^substance  a  contract  of  sale.  The  value  of  the  instrument  is 
fixed  at  27L  10s.  The  defendant  agrees  to  pay  on  delivery  11, 
and  the  sum  of  lis.  every  month  during  the  continuance  of  the 
.contract,  and  when  and  as  soon  as  he  shall  have  paid  the  total 
sum  of  271.  10s,  (that  is,  the  value  of  the  organ)  it  shall  become 
his  absolute  property.  The  contract,  therefore,  is  to  be  continued 
until  the  defendant  has  paid  26Z.  108.  by  monthly  instalments, 
and  I  think  that  there  is  a  distinct  undertaking  by  him  to  pay 
that  amount  in  that  way.  The  other  provisions  are  only  inserted 
in  order  to  protect  the  vendor.  This  agreement  is  very  loosely 
worded,  but  in  effect  it  agrees  with  that  in  the  case  of  Hdby  v. 
Matthews  (A),  except  that  there  was  in  that  contract  a  special 
right  in  the  hirer  to  determine  the  agreement,  and  Lord  Shand, 
referring  to  the  clauses  as  to  payment  of  the  instalments,  said— 
"  If  these  stipulations  had  been  unqualified,  there  would  have 
been  an  absolute  obligation  or  agreement  by  Brewster  to  acquire 
the  instrument  in  property  and  by  purchase,  although  the  insta/- 
ments  were  described  as  for  rent  or  hire,  and  the  case  of  Lee  v. 


(a)  [1895]  A.C.  471. 

(6)  [1893]  2  Q.B.  318. 

(c)  [1895]  65  L.J.Q.B.  114. 

(d)  [1898]  74  L.T.  130. 


(e)  [1894]  15  A.  UT.  228. 

(/")  [1900]  26  V.L.R.  39a 

ig)  [1874]  5  A.J.R.  71. 

{h)  [1895]  A.C.  471. 
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Batler  (i)  would  have  directly  applied."  In  the  present  case 
these  stipulations  are  unqualified,  and  so  the  contract  is  an 
absolute  agreement  to  purchase,  and  the  defendant  fails  on  the 
main  point. 

This  view,  however,  is  fatal  to  the  complainants  on.  the 
fourth  ground.  They  sued  for  use  and  hire,  and  if  the  contract 
had  borne  that  interpretation,  there  might  have  been  jurisdiction; 
but  the  real  contract  being  one  of  purchase,  the  instalments  of 
purchase  money  cannot  be  recovered  as  rent,  even  though  the 
parties  have  chosen  so  to  designate  them,  and  a  claim  for  goods 
sold  and  delivered  would  not  lie,  because  the  property  in  the 
article  remained  by  the  contract  in  the  vendors:  Atkinson  v. 
BeU  (i). 

It  has  also  been  decided  that  where  goods  have  been  sold 
outright,  but  the  payment  is  to  be  by  instalments,  the 
indebitatus  counts  would  not  lie  till  the  whole  debt  was  due: 
Bullen  and  Leake  (3rd  ed.),  37.  Reference  was  made  to  sec. 
53  (2)  of  the  Sale  q/  Oooda  Act,  but  that  does  not  relate  to  the 
form  of  action.  The  price  in  such  a  case  is  recoverable  by  an 
action  on  the  contract — Dunlop  v.  Grote  (l) — and  the  Court  of 
Petty  Sessions  has  no  jurisdiction  to  deal  with  such  a  claim. 
As  this  point  was  not  taken  below,  there  will  be  no  costs. 


HOOD.  J. 

1904 

Sutton 8 
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Limited 
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Order  absolute,  witftout  costs. 

Solicitor  for  complainants :  Connelly  &  Crocker  (for  Connelly, 
TatcheU  <fe  Dunlop). 

Solicitor  for  defendant :  Rodd  (for  Murphy). 

w.  H.  M. 


(i)    [1893]  2  Q.B.  318.  {k)    [1828]  8  B.  &  C.  277. 

(/)     [1846]  2  C.  &  K.  153. 
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F.C.  /w  re  ike  INCOME  TAX  ACTS   (No.    4). 

JToy  ^  31.  DeAKIN'S  AND  LyNE's   CaSES. 

ConstUuHancU  lavi —Commonwealth  and  State  aulhorify — Interference  hy  State 
with  Federal  instrumentaiUy  or  agency— Salary  or  allowance  of  member  of 
Commonwealth  Parliament — Salary  or  allowance  oj  Commonwealth  Minider  of 
the  Crown — Salary  for  work  don/e  in  huUdings  exduaively  vested  in  the  Commm- 
wealth— Liahility  to  taxation  by  Slate  Legislature — Income  tax— Salary  eamed 
in  Victoria— Divimbility  of  salary  for  purposes  of  Income  Tax  Acts — Income 
eamed,  but  not  yet  received—Income  Tax  Act  1895  {No.  1374),  ss.  2,  7  (1)  (o), 
14— Commonwealth  of  Australia  Constitution  Act  (63  dt  64  Vict.,  c  \5), 
ss,  48,  66. 

The  salary  or  allowance  of  a  member  of  the  Commonwealth  Parliament  u 
liable  to  income  tax  under  thd  Victorian  Income  Tax  Act  1895  so  far  as  it  is 
earned  in  Victoria. 

Section  7  (1)  (a)  of  the  Victorian  Income  Tax  Act  1895  does  not  exempt  from 
taxation  the  salary  or  allowance  of  a  Commonwealth  Minister  of  the  Crown,  bnt 
such  salary  or  allowance  is  liable  to  income  tax  under  such  Act  so  far  as  it  is 
earned  in  Victoria. 

Income  tax  is  payable  under  the  Income  Tax  Act  1895  only  upon  the  amount 
of  income  which  has  been  actually  received  by  the  taxpayer  during  the  taxable 
year,  and  not  upon  money  eamed  by,  but  not  paid  to  him,  during  such  year. 

In  re  the  Income  Tax  Acts  (No.  4)  :    Wollaston's  Case  (28  V.L.R.  357)  followed. 

lySmden  v.  Pedder  ([1904]  I  C.L.R.  91)  distinguished. 

The  dicta  of  the  High  Court  of  Australia  in  lySknden  v.  Pedder  (1  C.L.R. 
91)  as  to  the  applicability  of  the  United  States  decisions  to  the  interpretation  of 
the  Commonwealth  of  Australia  Constitution  Act  not  followed ;  but  the 
principle  of  the  decision  of  the  Privy  Council  in  Bank  of  Toronto  v.  Lambt 
([1887]  12  App.  Cas.  575,  at  p.  587)  applied. 


Cases  stated  by  the  Commissioner  of  Taxes  for  the  opinion 
of  the  Supreme  Court,  and  referred  by  Holroyd,  J.,  to  the  Full 
Court : — 

the  honourable  ALFRED  DEAKIN's  CASE. 

(1.)  The  Honourable  Alfred  Deakin  was  from  and  after  the 
9th  May.  1901  a  member  of  the  House  of  Representatives,  and 
from  and  after  the  1st  January  1901  one  of  the  King's  Ministers 
of  State  for  the  Commonwealth  of  Australia,  and  was  during 
the  year  1901  domiciled  and  resident  in  Victoria. 

(2.)  The  said  Alfred  Deakin  received  under  sec.  48  of  the 
Constitution  of  the  Commonwealth  of  Australia  an  allowance  of 
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2332.  for  1901  as  member  of  the  House  of  Representatives,  and  F.G. 

for  the  same  year  received  also  as  Minister  of  State  1650f.,  being  {^ 

portion  of  the  sum  of   12,000Z.  payable  to   the  King  for  the  j" 

salaries  of  the  Ministers  of  State  under  sec.  66  of  the  said  Con-  The 

..,    ^.  Income  Tax 

stitution.  Acts 

(3.)  The   electoral   division   in   respect   of    which   the   said       ^^®*  *^* 
Alfred  Deakin  was  a  member  of  the  House  of  Representatives 
was  in  the  State  of  Victoria. 

(4.)  The  House  of  Representatives  sat  for  the  first  time  on 
the  9th  May  1901,  on  which  day  the  said  Alfred  Deakin  took 
his  seat,  and  the  said  House  sat  at  all  times  hitherto  in 
Victoria. 

(5.)  The  work  done  by  the  said  Alfred  Deakin  as  Minister 
and  as  a  member  as  aforesaid,  and  in  respect  of  which  he 
received  the  moneys  hereinbefore  mentioned,  was,  so  far  as  his 
personal  action  is  concerned,  nearly  all  performed  by  him  in  and 
from  Melbourne,  although  his  responsibilities  extended  to  all 
the  Australian  Commonwealth,  and  as  Minister  he  attended  His 
Excellency  the  Governor-General  and  met  his  colleagues  in 
Cabinet  on  eight  occasions  in  Sydney  and  on  sixty-eight 
occasions  in  Victoria,  and  corresponded  (principally  from  Mel- 
bourne) with  Federal  officials  in  the  several  States  of  the 
Commonwealth  with  regard  to  Customs  prosecutions  and  other 
matters. 

(6.)  The  said  moneys  were  paid  to  and  received  by  the 
said  Alfred  Deakin  in  Melbourne  by  payment  of  the  said 
moneys  into  his  account  at  the  Union  Bank  of  Australia, 
Melbourne. 

(7.)  In  assessing  the  income  of  the  said  Alfred  Deakin  for 
the  purpose  of  income  tax,  I  included  the  said  sums  of  233^.  and 
1650Z.  The  taxpayer  objected  to  such  assessment  on  the  ground 
that  the  said  sums  should  not  have  been  included. 

The  question  for  the  opinion  of  the  Court  is — Were  the  said 
sums  of  233i.  and  1650i.,  or  was  either  and  which  of  them,  or 
any  and  what  portion  thereof,  rightly  included  in  the  said  assess- 
ment 

THOS.  PROUT  WEBB, 

Commissioner  of  Ta^es. 
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F.C.  SIR  WILLIAM  JOHN   LYNE*S  CASE. 

^^^  This  case  differed  from  the  preceding  case,  so  far  as  material 

In  re         to  this  report,  in  the  following  particulars  : — 
Thk 
Income  Tax  (^0  During  the  said  year  1901  the  said  Sir  William  John 

CM^^I  I^y^®  was  domiciled  not  in  Victoria  but  in  New  South  Wales, 
but  generally  during  the  session  of  Parliament  came  to  Mel- 
bourne on  Tuesday  and  left  Melbourne  for  Sydney  on  Friday 
evening.  During  adjournments  of  the  House  he  generally 
remained  in  Sydney,  and  during  the  sitting  of  the  House 
he  occasionally  remained  in  Melbourne  from  Friday  to 
Tuesday. 

(6.)  The  electoral  division  in  respect  of  which  the  said  Sir 
William  John  Lyne  was  a  member  of  the  House  of  Representa- 
tives was  in  the  State  of  New  South  Wales. 

(c.)  The  said  moneys  were  paid  to  and  received  by  the  said 
Sir  William  John  Lyne  in  Sydney  by  payment  of  the  said 
moneys  into  his  account  at  the  Bank  of  New  South  Wales. 

It  was  also  stated  in  the  case  that  the  work  of  Sir  William 
Lyne,  both  in  Melbourne  and  Sydney,  was  done  in  the  Common- 
wealth offices. 

The  two  cases  were  argued  together. 

Isaacs,  K.C.  (with  him  Bryant),  for  the  Commissioner  of 
Taxes — The  question  in  these  cases  is  in  no  way  distinguishable 
from  that  already  decided  by  this  Court  in  Wollaston's  Case  (a). 
The  Commissioner  relies  entirely  upon  that  case.  The  cases  of 
lyEmden  v.  Pedder  (6)  and  Municipal  Council  of  Sydney  v. 
Corrvmonwealth  of  Australia  {c)  have  no  application  to  these 
cases. 

[Per  Curiam.    We  are  entirely  of  that  opinion.] 

Higgina,  K.O.,  and  Drake  for  the  taxpayers — One  of  the 
reasons  why  it  was  held  in  Wollaaton's  Case  {d)  that  the  tax  on 
the  salary  of  a  Commonwealth  officer  was  not  an  interference 
with  an  instrumentality  of  the  Commonwealth  Oovemment  was 
that  the  tax   was  assessed   on   the  money  after    it  had  got 

(o)    [1902]  28  V.L.R.  857.  (c)     [1904]  1  C.L.R.  208. 

(fr)    [1904]  1  C.L.R.  91.  (d)    28  V.L.R.  357. 
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into    the     taxpayer's    pocket      Bat    that    is    not    so;  .it    is  F.C. 

assessed    on    the    money    when    it    is    earned.      Under    the  {^ 

Income  Tax  Act  1895  the  tax   would   be   payable   upon   the  ' — 

salaries  in  question  here  whether  they  had  been  paid  or  not     A  Tub 

taxpayer  has  to  enter  in  his  returas  all  his  earnings  whether  '  acts 
they  have  been  actually  received  or  not,  and  whatever  part  of  ^^*  *^ 
them  he  is  unable  to  mark  off  as  bad  debts  which  will  not  be 
paid  to  him,  he  has  to  pay  tax  upon :  See  sec.  14,  which  provides 
that  "returns  of  income  shall  be  based  upon  the  amount  of 
income  which  was  earned  derived  or  received  by  the  taxpayer 
daring  the  year/'  etc. 

[Hodges,  J.  If  what  you  say  is  correct,  a  man  would  have 
lo  include  in  his  schedule  each  year  money  received  during  such 
year,  but  really  earned  the  preceding  year,  which  had  been 
included  in  the  preceding  year  s  schedule,  and  upon  which  tax 
had  already  been  paid ;  and  in  this  way  he  would  pay  the  tax. 
apon  it  twice.  Tou  say  it  is  income,  although  it  has  not  "  come 
in?"] 

[lacuica — The  Commissioner  has  to  "  estimate  the  balance  of 
income  liable  to  tax" — sec.  9  (2) — and,  as  a  matter  of  practice, 
the  tax  is  never  charged  upon  any  earnings  which  have  not 
actually  been  received  during  the  year.  In  any  case  the 
contention  is  not  open  in  these  cases,  because  it  is  admitted  that 
the  moneys  in  question  here  have  been  paid.] 

It  is  "  income  earned,"  although  it  has  not  come  in. 

[Per  Curiam.  We  are  all  of  opinipn  that  the  Act  taxes 
only  what  is  actually  received  during  the  taxable  year.] 

HigginSf  K.C. — The  Commonwealth  of  Australia  Con- 
stitution  Acty  sec.  48,  provides  that,  "  until  the  Parliament 
otherwise  provides  each  Senator  and  each  member  of  the 
House  of  Representatives  shall  receive  an  allowance  of  four 
hundred  pounds  a  year  to  be  reckoned  from  the  day  on  which 
he  takes  his  seat,"  and  sec  66  provides  that  "  there  shall  be  pay- 
able to  the  Queen  out  of  the  Consolidated  Revenue  Fund 
of  the  Commonwealth  for  the  salaries  of  Ministers  of  State 
an  annual  sum  which  until  the  Parliament  otherwise  provides 
shall   not    exceed    twelve    thousand    pounds    a    year."      The 
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F.C.  salaries  of  members   of  the   Federal  Parliament  are  not  paid 

^^  to  them  by  way  of  wages,  but  by  way  of  allowance  for  the 

' —  expenses  to  which  they  are  or  may  be  put  in  travelling  from  all 

The  parts  of  the  Commonwealth  in  attending  to  their  duties,  and 

Incjomk  Tax  

Acts  ^^    some    cases    in    setting    up    new    homes.     They    are   not 

(Bfo.  4).      <«  earnings  "  within  the  meaning  of  the  Victorian  Income  Tax 

Acta,  and  ought  not  to   be   taxed.     Again,  sec   7  (1)   of  the 

iTVCome  Tax  Act  1895  provides  that  "  subject  to  the  provisions 

of  this  Act  there  shall  be  exempt  from  income  tax  all  income 

derived  or  received  (a)  by  Her  Majesty  or  any  Minister  of  the 

Crown  as  such  Minister  or  the  Board  of  Land  and  Works  the 

Victorian  Railways  Commissioners  the  Marine  Board  of  Victoria 

the     Harbour     Trust     Commissioners     the     Melbourne     and 

Metropolitan  Board  of  Works     ....     or  any  local  authority 

in  so  far  as  such  income  Ls  official  and  not  personal ;   (b)  by  the 

Governor  of  the  Colony  so  far  as  respects  the  emoluments  of 

his  office  as  Governor."     This  section  has   been  interpreted  in 

practice  as  not  exempting  the  salary  of  a  Minister  of  the  Crown. 

It  is  not,  however,  easy  to  see  what  sums  are  payable  to  a 

Minister  of  the  Crown  as  such   Minister,   because  all  official 

payments  go  straight  into  the  consolidated  revenue. 

[a'Beckett,  J.  The  salaries  would  not  be  received  as 
Minister,  but  as  Mr.  Deakin  or  as  Sir  William  Lyne.] 

Literally,  the  words  ''  in  so  far  as  such  income  is  official " 
certainly  cover  these  salaries,  which  are  plainly  "official."  It 
is  extraordinary  that  income  tax  can  be  levied  upon  ihe 
"  emoluments  of  the  office "  of  the  Governor-General,  who  is 
clearly  a  Federal  instrumentality,  though  those  of  the  State 
Governor  are  exempt.  It  cajinot  be  said  that  the  section  relates 
only  to  the  State  Ministers  of  the  Crown,  because  the  Crown  is 
'*  one  and  indivisible.'*  Of.  235  Hansard  (English),  3rd  series, 
at  pp.  1131  et  seq.  If  you  tax  the  salary  of  a  Commonwealth 
officer,  it  either  falls  on  him  personally,  rendering  his  office  less 
desirable,  or  upon  the  Commonwealth  Government,  in  that  it 
may  be  obliged  to  pay  a  higher  salary  to  get  equcJIy  efficient 
services. 

[Hodges,  J.  Would  you  say  that  if  a  contractor  erects  a 
building    for    the   Commonwealth   Government    it    would  be 
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Imnipering  or  impeding  that  Government  if  the  contractor  be  F.C. 

charged  income  tax  upon  the  profits  of  that  contract  ?]  1994 

Yes,  for  the  reason  that  he  would  be  obliged  to  tender  at  a  z. 

higher  price  in  order  to  get  the  same  margin  of  profit.  The 

[Hodges,  J.     It  will  be  said  directly  that  it  is  unconstitutional  acts 

for  the  State  to  tax  a  butcher  who  supplies  a  Federal  officer       ^*®"  *'• 
with  meat.] 

According  to  the  United  States  decisions,  a  State  could  levy 
a  poll-tax  upon  every  Commonwealth  officer,  but  it  cannot  levy 
income  tax  upon  their  salaries.  As  soon  as  ever  the  money  gets 
into  the  pocket  of  the  Commonwealth  officer,  and  he  spends  it 
(say)  on  property,  that  property  may  be  taxable. 

[Per  Curiam.  If  a  State  poll-tax  were  to  fall  solely  on 
Commonwealth  officers,  or  more  heavily  on  them  than  on  other 
persons  in  the  community,  it  would,  we  think,  be  clearly  un- 
constitutional and  invalid.] 

If  the  question  is  whether  the  tax  is  imposed  upon  the  tax- 
payer as  a  Federal  officer,  then  this  tax  is  imposed  upon  the  tax- 
payers here  as  Federal  officers,  because  it  is  imposed  upon  their 
Federal  salaries.  Although  in  Wollaston's  Case  (e)  it  was  held 
that  the  taxpayer  was  liable  to  pay  tax  in  respect  of  that  portion 
of  his  salary  which  might  be  allocated  to  the  time  he  was  in 
Victoria,  there  is  no  machinery  in  the  Incovie  Tax  Acts  for  any 
such  apportionment. 

[a'Beckett,  J.  We  had  that  argument  before  us  in  that  case, 
and  we  have  decided  that  such  an  apportionment  is  permissible 
under  the  Act.     (He  referred  to  Re  A.  B.  (/").)] 

In  Sir  William  Lyne's  case  the  question  of  domicile  is  to  be 
considered. 

[Per  Curiam.  Domicile  has  nothing  to  do  with  the 
question  of  liability  to  taxation  under  the  Victorian  Income 
Tax  Ada.] 

It  is  admitted  that  the  case  of  D'ETnden  v.  Pedder  (g)  is 
quite  distinct  from  these  cases—  that  there  is  a  great  distinction 
between  the  question  whether  a  State  Act  can  compel  one 
Commonwealth  officer  to  put  a  receipt  stamp  upon  a  document 

(')    28  V.L.R.  357.  ( H  [1899]  4  A.L.R.  (C.N.)  37. 

ig)     [1904]  1C.L.R.  91. 
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F.C.  given   to   another    Commonwealth    officer,    and    the    question 

1904  whether  a  State  Act  can  impose  a  tax  upon  the  income  of  a 

J~  Commonwealth  officer  given  to  him  for  carrying  out  his  duties 

Thb  to  the  Commonwealth   Government.     Still  the  Hisrh  Court  in 

Acts  that  case — in  direct   antagonism  to  this   Court   in  Wollaston's 

^     •  4|.      Q^^  ^^^ — j^^g  intimated  its  opinion  that  the  doctrines  laid  down 

by  Marshall,  C.J.,  in  McCulloch  v.  the  State  of  Maryland  (i), 

and   by   his   successors   in   other   cases,  are   applicable   to  the 

interpretation  of  the  Constitution  of  the  Commonwealth. 

[a'Beckett,  J.  There  is  nothing  in  the  principle  of 
McCuUoch  V.  Sta^e  of  MarylaTid  which  says  that  a  Federal 
officer's  income  is  not  to  be  touched.  The  position  in  each  of 
the  cases  before  us  merely  Ls  that  the  taxpayer  is  not  permitted 
to  say  that  the  salary  he  gets  from  the  Commonwealth  is  not 
part  of  his  income.] 

Counsel  referred  to  Dobbins  v.  CommissioneTa  of  Erie 
County  (k). 

[Madden,  C.J.  That  is  one  of  the  cases  dealt  with  in 
Wollaston's  Case  (I).  It  is  undoubted  that  some  of  the  United 
States  authorities  have  gone  further  than  Marshall,  C.J.,  in 
McCulloch  V.  State  of  Maryland  (m).  The  principle  of  that  case, 
which  is  the  root  of  the  whole  matter,  does  not  necessarily  go  to 
support  the  subsequent  decisions,  and  they  apparently  stop  short 
of  the  principle  which  would  support  the  taxpayers'  position 
here.  The  arguments  derivable  from  the  United  States  eases 
have  already  been  addressed  to  us,  and,  whether  rightly  or 
wrongly,  we  did  not  yield  to  them.  Of  course,  if  it  were  fairly 
clear  to  us  that  the  High  Court  had  practically  overruled  the 
decision  in  Wollasion*8  Case,  then  we  would  certainly  not  adhere 
captiously  to  our  own  decision. 

a'Beckett,  J.  I  do  not  think  you  will  find  in  or  extract 
from  the  judgment  in  UEmden  v.  Pedder  (n),  a  word  to 
indicate  that,  because  the  State  law  lessened  the  income  of  the 
Commonwealth  officer  concerned,  that  was  the  reason  why  the 
High  Court  decided  in  the  way  they  did.    Short  of  showing 

(A)    28  v.  LR.  357.  (/)     28  V.L.R.  357. 

(i)    [1819]  4  Wheat.  316.  (m)    4  Wheat  316. 

{k)    [1842]  16  Peters  435.  (n)     1  C.L.R.  91. 
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that  the  decision  of  the  High  Court  is  the  other  way,  there  is  no  F.C. 

Qse  in  pointing  out  to  us  that  our  former  decision  is  wrong.]  J^ 

All  of  your  Honors  were  not  present  on  the  last  occasion.  ~ 

D'Eviden  v.  Pedder  (o)  was  not  decided  on  the  United  States  Thk 

IvcoMK  Tax 
cases,  but  on  a  statement  of  the  British  law  as  laid  down  by       '    acts 

Coke.     The  High  Court  then  say  that  they  will  do  what  the       <^^   *^- 

Privy  Council  itself  has  done — namely,   while  saying  that  the 

United  States  decisions  are  not  binding,  they  will  listen  to  the 

principles  which  they  enunciate. 

[Hodges,  J.  The  decision  of  one  Full  Court  binds  all 
subsequent  Full  Courts.  I  am  the  only  member  of  the  bench 
who  was  not  present  on  the  last  occasion,  and  I  should  not 
exercise  my  mind  on  the  subject  at  all.  I  am  bound  by  that 
decision. 

Madden,  C.J.  To  the  extent  to  which  the  subject-matter  in 
in  this  case  differs  from  Wollaaton's  Case  (p\  we  can  deal  with 
it,  but  not  otherwise.  As  to  the  applicability  of  the  United 
States  cases,  the  opinions  of  the  learned  Judges  in  UEmden  v. 
Pedder  (q)  which  apparently  lean  towards  such  applicability 
are  merely  dicta,  and  incomplete  dicta  at  that,  and  we  do  not 
regard  them  therefore  as  binding  upon  us.  We  had  occasion  to 
carefully  consider  sucVi  applicability  in  WoUaston*H  Case,  and 
have  decided  against  it,  upon  the  ground  {inter  alia)  that  the 
United  States  decisions  turn  upon  the  Constitution  of  the  United 
States,  which  is  essentially  different  from  that  of  the  Australian 
Commonwealth  and  other  British  Constitutions.  The  High 
Coart  seems  to  have  been  of  opinion  that  none  of  the  Courts  in 
the  United  States  have  departed  from  the  principle  of 
McCvilocKs  Case  (r).  With  every  respect  to  the  High  Court  I 
think  that  an  examination  of  the  United  States  decisions — 
Dobbin's  Case  (s)  amongst  them — will  show  that,  while  they 
enunciate  the  principle  of  McCallocKa  Case,  they  undoubtedly 
go  beyond  it.  On  the  other  hand,  the  disposition  of  the  later 
cases  is  to  confine  the  doctrine  to  that  laid  down  in  McCuUoch's 
Case:  Cf.  Railroad  Company  v.  Peniston  (t).     At  least  until 

(o)     1  C.L  R.  91.  (r)     4  Wheat.  316. 

(/>)    28V.L.R.  367.  {»)    16  Peters  436. 

(7)    1  C.L.R  91.  (0     [1873]  18  Wall.  6. 
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F.C.  the    High    Court    says    otherwise   in    explicit    terms,  we  are 

J 904  bound    by   the    decision    of    the    Privy   Council   in    Bank  of 

—  Toronto  v.  Lambe  (u),  which,  moreover,  may  be  the  uliioiate 

The  Court  of  Appeal  in  this  matter.] 

Acts  Twice  previously  to  that  case  the  Privy  Council  declined 

(No.  4).  ^  recognize  that  the  principle  of  the  United  States  cases 
did  not  apply  :  See  The  Attorney-General  for  Quebec  v.  The 
Queen  Insurance  Company  (v) ;  The  Attorney-General  for 
Qvbebec  v.  Reed  {w).  A  consideration  of  that  case  shows 
that  the  principle  of  McGullocKs  Case  {x)  had  nothing 
whatever  to  do  with  the  case  before  the  Court,  and  that 
is  all  in  effect  that  the  Privy  Council  says.  The  remarks 
in  that  case  have  been  wholly  misapprehended.  In  lyEwden 
V.  Pedder  (y)  the  High  Court  says : — "  In  the  case  of  Bawi 
of  Toronto  v.  Lambe  (z),  in  which  the  case  of  McCvMoA 
V.  Maryland  had  been  cited  before  the  Judicial  Committee  of 
the  Privy  Council,  the  Committee,  so  far  from  depreciating  the 
authority  of  that  case,  intimated  their  willingness  to  follow  the 
guidance  of  the  great  American  Chief  Justice  in  a  similar  ease, 
but  pointed  out  that  the  principles  laid  down  in  McCuUoch  v. 
Mainland  threw  no  light  on  the  question  before  them.  It  » 
not  easy,  indeed,  to  discover  the  purpose  for  which  McGuUoA  v. 
Maryland  was  there  cited.  We  are  not,  of  course,  bound  by 
the  decisions  of  the  Supreme  Court  of  the  United  States.  But 
we  all  think  that  it  would  need  some  courage  for  any  Judge  at 
the  present  day  to  decline  to  accept  the  interpretation  placed 
upon  the  United  States  Constitution  by  so  great  a  Judge  so  long 
ago  as  1819,  and  followed  up  to  the  present  day  by  the 
succession  of  great  jurists  who  have  since  adorned  the  Bench  of 
the  Supreme  Court  at  Washington.  So  far,  therefore,  as  tkc 
United  States  Constitution  and  the  Constitution  of  the  Com- 
monwealth are  similar,  the  construction  put  upon  the  former  by 
the  Supreme  Court  of  the  United  States  may  well  be  regaitied 
by  us  in  construing  the  Constitution  of  the  Commonwealth,  not 

(I/)    [1887]  12  App.  Cas.  575,  at  p.       {x)  4  Wheat.  316. 

587.  {y)  1  C.L.IL  91.  at  p.  112. 

(v)    [1878]  3  A.C.  1090.  (z)  12  A.C.  575. 
{w)   [1884]  10  A.C.  141. 
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as  an  infallible  guide,  but  as  a  most  welcome  aid  and  assistance.  F.C. 

There  is,  indeed,  another  consideration  which  gives  additional  J^ 

weight  to  the  authority  of  the  United  States  decisions   with  z — 

regard  to  matters  in  which  the  two  Constitutions  are  similar.  The 

We  have  already,  in  discussing  the  language  of  sec.  51  of  the  acts 

Constitution,  referred  to  the  inference  to  be  drawn  from  the  ^^*  ^'' 
fact  that  a  Legislature  has  deliberately  adopted  in  its  legislation 
a  form  of  words  which  has  already  received  aiithorative  inter- 
pretation." The  case  of  the  Sydney  Municipal  Corporation  v. 
Commonwealth  of  Australia  (a)  shows  even  more  strongly  that 
the  High  Court  are  going  to  apply  the  principles  of  the 
United  States  cases  notwithstanding  the  case  of  the 
Bank  of  Toronto  v.  Lambe.  There  it  was  held  that  the 
Commonwealth  was  not  liable  to  pay  municipal  rates 
upon  property  occupied  and  used  by  it  within  the  city  of 
Sydney,  inasmuch  as  the  imposition  of  such  rates  was  an  inter- 
ference by  the  State  with  the  agencies  and  instrumentalities  of 
the  Commonwealth,  and  Griffith,  C.J.,  says,  at  p.  232 : — "  If  the 
tax  is  considered  as  merely  a  tax  upon  the  Commonwealth 
regarded  as  a  juristic  person,  or  upon  its  officers  as  persons — a 
view  which  for  reasons  already  given  I  think  erroneous — other 
considerations  would  arise.  In  that  view,  the  question  for  dis- 
cussion would  be  whether  a  State,  or  a  delegated  authority 
within  a  State,  has  power  to  affect  the  Commonwealth  or  its 
officers  in  the  performance  of  the  duties  cast  upon  them  by  the 
Constitution  or  by  the  laws  of  the  Commonwealth.  The  answer 
to  this  question  depends  upon  the  further  question  whether 
under  the  Constitution  of  the  Commonwealth  the  jurisdiction  of 
the  States  extends  to  the  Commonwealth  regarded  as  a  juristic 
person,  or  to  its  officers  in  the  performance  of  their  duties  as 
such  officers.  On  this  point  my  opinion  is  sufficiently  expressed 
in  the  judgment  in  D^Emden  v.  Pedder"  (b).  In  that  case  also 
the  High  Court  says  that  the  power  of  veto  is  not  enough  ;  that 
even  if  the  Crown,  which  in  our  Constitution  is  part  of  the 
Parliament,  were  to  assent  to  an  Act,  and  that  Act  were,  in  the 
working  out,  to  be  found  to  be  in  any  particular  opposed  to  the 
Commonwealth  Constitution,  it  would  be  void. 
(a)   1  C.L.R.  208.  (6)     1  C.L.R.  91. 
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F.C.  [Madden,  C.J.    The  judgment  in   lyEmden  v.  Pedder{c) 

j[^  seems  to  me  to  misconceive  the  position  altogether.     It  says,  at 

- —  pp.  117,  118: — "  It  is,  however,  the  duty  of  the  Court,  and  not 

The  of  tlie  Executive  Government,  to  determine  the  validity  of  an 

Acts  attempted   exercise   of   legislative   power.     The  assent  of  the 

(wo.  4).  Crown  cannot,  nor  can  the  non-exercise  of  the  power  of  veto, 
give  effect  to  an  invalid  law.  And  it  would  be  to  impose  an 
entirely  novel  duty  upon  the  Crown  s  advisers  if  they  were 
required,  before  advising  whether  the  power  of  veto  should  be 
exercised,  to  consider  the  validity  under  the  Constitution  of  the 
provisions  of  each  Act  presented  for  the  Royal  assent.  That,  as 
already  said,  is  the  function  of  the  judiciary.  And,  even  if  such 
a  duty  were  cast  upon  the  Executive  Government,  it  could  neither 
relieve  the  judiciary  of  their  duty  of  interpretation  nor  affect  the 
principles  to  be  applied  in  that  interpretation."  If  an  Act  of 
Parliament  comes  into  force,  then  the  Court,  and  the  Court  only, 
can  interpret  it.  But  under  its  power  of  disallowance,  as  dis- 
tinguished from  its  power  to  veto,  the  Crown  may,  as  is  shown 
in  Wollaaton's  Casey  within  a  period  of  two  years  after  assent 
has  been  given  to  an  Act  by  the  Governor,  and  even  though  the 
Act  is  admittedly  good  law,  determine  that  it  will  be  dis- 
allowed.] 

An  Act  may  not  come  into  operation  until  after  the  lapse  of 
two  years.  Again,  assuming  that  the  Crown  did  not  disallow  an 
Act,  and  after  a  lapse  of  two  years  it  was  found  to  be  unconsti- 
tutional, then  surely  the  fact  that  the  Crown  had  not  disallowed 
it  would  not  make  it  good. 

[Per  Curiam.  Certainly  not ;  it  would  be  bad  ah  initio. 
Madden,  C.J.  Under  the  United  States  Constitution 
certain  powers  were  given  to  the  Federation,  and  everything 
else  remained  with  the  States.  The  result  was  that  a  State 
might  have  the  power  to  enact  a  law  which  was  perfectly  good, 
but  which  would  be  apt  to  contravene  the  Federal  Constitution 
or  its  principles.  The  United  States  Courts  therefore  decided 
that  any  enactment  by  the  States  which  'might  have  the  effect  of 
interfering  with  the  Federal  Constitution  was  bad.  It  is  not 
with   reference  to  bad  laws  (because  they  take  care  of  them- 

(c)    1C.L.R.  91. 
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selves,  or  rather  the  Court  takes  care  of  them),  but  with  good  F.C. 

laws,  that  the  power  of  disallowance  exists,  and  the  Crown  may  J904 

disallow  a  perfectly  good  law  if  it  be  of  opinion  (say)  that  it  ' 

may  create  disruption.]  Thk 

Income  Tax 
In  D*Emden  v.  Pedder  (d)  it   was  not  suggested  that  the  acts 

Tasmanian  Act  was  unconstitutional.     The  decision  which  has       ^*^*  ^* 

invariably  been  arrived  at  in  these  cases  is  that  the  tax  is  a 

diminution  of  the  salary,  and  therefore  a  tax  on  the  salary.     In 

a  Queensland  case  it  was  held  that  the  salary  of  a  member  of 

Parliament  could  not  be  garnisheed,  because  his  salary  was  the 

equivalent  of  his  services,  and  if  you  gamisheed  his  money  you 

lessened  the  value  of  his  services. 

Counsel  also  referred  to  The  Collector  v.  Day  {e) ;  Leprohon 

v.  The  Corporation  of  Ottawa  (/) ;  Boyd's  Constitutional  LaWy 

p.  64 ;  Blank's  Constitutioval  Law  (2nd  ed.),  pp.  375,  378  ;  and 

The  Commonwealth  of  Australia  Constitution  Act,  sec.  81. 

Madden,  C.J.  (to  Isaacs,  K.C)  What  do  you  say  as  to  sec.  7 
of  the  Income  Tax  Act  1895  ?  Can  the  words  "  in  so  far  as  such 
income  is  official  and  not  personal  "  apply  to  a  '*  Minister  of  the 
Crown  as  such  Minister  ? " 

Isaacs,  K,C.,  in  reply — The  words  have  always  been  held  to 
apply  to  the  whole  of  the  persons  and  corporations  named  in 
the  section.  Members  of  Parliament  are  not  included  in  the 
section,  and  their  salaries  are  official  in  one  sense.  The  Minister 
of  Education  in  his  corporate  capacity  has  property  vested  in 
him,  and  he  receives  money  in  respect  of  it;  and  there  are 
several  cases  in  which  the  treasurer  receives  money  in  his  own 
name.  Cf,  the  Transfer  of  Land  Act  1890,  sec.  103,  and  the 
Irrigation  Act  1890. 

Per  Curiam.  The  section  manifestly  cannot  apply  to  a  man 
who  has  ceased  to  be  a  Minister,  but  is  entitled  to  some  salary. 
We  need  not  trouble  you  further. 

(rf)    1  C.L.R.  91.  (/)  [1878]  2  Ontario  App.  522,  1  Cart, 

(c)     [1870]  11  Wall.  113.  592. 
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F.C.  Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Maddes, 

—  C.J.,  a'Beckett  and  Hodges,  JJ.J     We  think   that  in  each  of 

these  eases  the  alleged  taxpayer  is  liable  to  tax  within  the  limits 

The  already  expressed  by  us  in   Wollaston's  Case  (<;).    The  tax  is 

Acts  imposed  (for  the  purpose  of  to-day)  upon  "  income  from  personal 

(Wo.  4).'  exertion,"  which,  according  to  the  interpretation  section, 
means  "  all  income  consisting  of  earnings  salaries  wages  allow- 
ances pensions  superannuation  or  retiring  allowances  or  stipends 
earned  in  or  derived  from  Victoria  and  all  incojie  arising  or 
accruing  from  any  trade  carried  on  in  Victoria."  We  are  of 
opinion  that  the  tax  applies  to  incomes  which  are  earned  in 
Victoria,  and  so  far  as  they  are  earned  in  Victoria,  represented 
by  the  allowance,  salary,  or  however  it  may  be  styled,  of  a 
member  of  the  Commonwealth  Parliament,  and  also  of  a  Minister 
of  the  Commonwealth  Government. 

It  h&s  been  said,  first  of  all,  that  the  salary  of  a  member  of 
the  Commonwealth  Parliament  is  not  in  any  true  sense  a  salary, 
but  is  a  reimbursement  of  the  necessary  expenditure  by  him  in 
relation  to  his  attention  to  his  duties  as  such  member,  whether 
in  Victoria  or  wherever  Parliament  may  be  sitting.  That  is  an 
indication  of  the  purpose  for  which  his  salary  is  given,  but 
nevertheless  it  is  a  concrete  salary  of  so  much  per  annuvi  which 
a  member  earns;  and,  except  for  the  expression  of  the  reason 
why  it  is  created,  it  is  in  all  respects  a  salary.  As  soon  &s  he 
becomes  a  member  it  is  his,  and  according  to  the  rate  at  which  it 
is  to  be  paid  to  him,  he  receives  it  monthly,  quarterly,  half- 
yearly,  or  yearly  as  the  case  may  be,  and  it  is  then  his  to  do 
what  he  likes  with ;  and  although,  as  I  have  said,  there  is  a 
certain  expression  in  its  creation  which  indicates  why  it  is  given, 
it  has  all  the  attributes  of  an  ordinary  salary. 

In  the  case  of  a  Minister,  it  is  said  that  his  salary  consists, 
in  fact,  of  a  sort  of  honorarium,  which  is  given  by  the  King  to 
his  Ministers  out  of  a  sum  which  is  appropriated  in  globo  for 
the  purpose  of  representing  the  salaries  of  Ministers  of  the 
Crown.  We  think  that,  so  far  as  this  is  concerned,  it  is  merely 
a  general  standing  appropriation  in  the  Govimoiiweallh  of 
Australia     Conditution    Act     to    provide    the    Crown    with 

((/)    28  V.L.R.  357. 
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Ministers,  so  that   the  Crown   may  call   to  its  services   the         F.C. 

necessary  constitutional  advisers,  and  be  able  to  pay  them  a  J^ 

reasonable  remuneration  for  their  services   and   the  sacrifices  ; — 

In  re 

they  make  in  attending  on  the  Governor-General  to  advise  him,  The 

as  representing  the  ELing.     The   mere  fact   that   that  sum   is  aots 

appropriated  to  the  King  for  the  purpose  of  paying  his  Ministers  (No^4), 
does  not  in  any  sense  make  it  an  honorarium  to  the  Ministers.  Madden^  O.J. 
The  Ministers,  because  the  money  is  there  provided  by  the 
CanstUiUion  Act,  take  that  sum  and  divide  it  amongst  them- 
selves in  this  way : — The  representative  of  the  King  sends  for 
some  person  to  call  certain  men  together  to  His  Majesty's 
Council — in  other  words,  to  form  a  Government — and  that 
person  may  arrange  to  divide  that  sum  of  money  between 
himself  and  the  other  members  of  the  Government  in  any 
proportion  that  seems  fit  and  proper.  It  is  not  in  any  sense 
distributed  by  the  Governor-General — ^he  has  nothing  whatever 
to  do  with  it.  We  therefore  think  that  there  is  not  in  connec- 
tion with  that  particular  salary  any  special  feature  which 
makes  it  cease  to  be  salary  or  cease  to  be  money  earned  in 
Victoria  or  derived  from  Victoria  as  a  "salary  allowance 
pension,"  or  whatever  it  may  be  styled.  It  is  in  each  case 
earned  in  Victoria  so  far  as  these  gentlemen  respectively  bestow 
their  labours  in  Victoria.  As  to  that  we  have  already  pointed 
out  in  WoUaston's  Case  (h)  that,  although  ordinarily  salary  is 
the  whole  reward  for  services,  it  may  be,  according  to  the 
intention  of  a  particular  Act  of  Parliament,  distributable ;  and 
according  to  the  intention  of  the  Act  in  question  here,  it  may  be 
distributed  according  as  it  is  earned  in  or  derived  from  Victoria 
or  elsewhere.  In  the  cases  before  us,  Mr.  Deakin's  salary  is 
almost  wholly  earned  in  Victoria,  though  some  of  it  is  earned  in 
other  places ;  while  that  of  Sir  William  Lyne  is  earned  partly 
in  Victoria,  but  chiefly  in  New  South  Wales.  But  as  in 
Wcllaston's  Case  {h),  we  think  that  in  each  case  the  salary  is  to 
be  discriminated  for  the  purpose  of  the  tax  according  as  it  is 
earned  in  Victoria  or  elsewhere ;  and  as  it  is  earned  in  Victoria 
or  elsewhere  so  it  will  be  respectively  liable  or  not  liable  to  tax. 
In  addition  to  these  two  special  features  which  were  pre- 

(h)    28V.L.R.  357. 
VoL29,V.L.R.  Y  Y 
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Income  Tax 

Acts 

(No.  4). 


•F.G.  sented  to  us  in  these  particular  ca^es,  there  was  that  which  we 

have  most  recently  discussed,  and  which  it  is  said  arises 
under  sec  7,  sub-sec.  (1),  of  the  Income  Tax  Act  1895.  Ufa 
Suggested  that  as  income  derived  or  received  by  Ministers  of  the 
Crown  as  such  Ministers  is  exempted  by  that  sub-section  from 
taxation,  the  salaries  in  question  here  were  exempt ;  and  for  a 
Madden,  C.J.  moment  it  looked  as  if  that  might  be  so,  because  the  difference 
is  easily  apparent  as  to  the  application  of  the  last  words  of  that 
sub-section,  viz.,  "  in  so  far  as  such  income  is  official  and 
personal "  to  the  various  classes  of  persons  and  corporations 
mentioned  in  the  section.  The  application  of  those  words  to  the 
various  corporations  who  are  named  immediately  before  them  is 
quite  obvious,  but  when  we  see  that  "  the  income  of  Her 
Majesty  "  (now,  of  course,  to  be  read  "  His  Majesty  ")  is  also 
spoken  of  in  the  beginning  of  the  sub-section,  one  at  once 
asks — "  How  could  income  be  received  by  His  Majesty  which  is 
not  official,  and  how  could  those  words  be  considered  to  operate 
upon  such  income  ? "  and  if  they  did  not  apply  to  His  Majesty, 
then  it  might  be  said  that  they  did  not  apply  to  Ministers  of  the 
Crown  as  such  Ministers.  But  the  answer  is  that,  whatever 
effect  they  may  have  with  regard  to  His  Majesty,  the  intention 
is  that,  whenever  a  Minister  receives  money  as  such  Minister, 
and  for  the  purposes  of  the  Crown  as  such  Minister,  that  money 
is  exempt.  But  as  soon  as  ever  he  receives  the  salary  in 
connection  with  his  office  as  such  Minister,  he  does  not  receive  it  as 
such  Minister,  but  he  receives  it  as  a  person  for  his  own  personal 
use  and  expenditure.  Therefore  the  words  of  that  sub-section 
do  not  give  exemption  to  any  Minister  of  the  Crown  as  to  his 
salary,  because  he  does  not  receive  it  as  such  Minister,  but  he 
receives  it  as  a  person  for  his  own  personal  use  and  expenditure. 
It  seems  also  a  probable  state  of  things  that,  if  the  decision  in 
the  case  of  Municipal  Gorporaiion  oj  Sydney  v.  ComTnoniveaUh 
of  Australia  (i),  which  has  been  cited  to  us,  goes  the  length  it 
appears  to  go,  then  the  words — "  a  Minister  of  the  Crown  as 
such  Minister "  in  this  Victorian  Statute  could  not  have  any 
relation  to  a  Minister  of  the  Crown  for  the  Commonwealth, 
because  it  is  said  in  that  case  that  the  Crown  in  New  South 

(»)    1  C.L.R.  208. 
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Wales,  or  the  Crown  in  any  of  the  other  States,  is  a  different 
juristic  person  altogether  from  the  Crown  in  the  Commonwealth. 
If  that  were  so,  then  income  derived  or  received  by  a  Common- 
wealth Minister  would  not  be  in  any  case  exempted  from  taxation 
by  sec.  7  (1).   But  as  to  that  it  is  unnecessary  to  give  a  decision. 

As  to  the  rest  of  this  case,  it  comes  ifi  this : — It  is  said  that 
the  High   Court    has    decided   in  the  case    of    UEw,den    v. 
Pedder  (k)   that  a   State  stamp   tax  was  not    enforceable   in 
relation   to  a  receipt  given  by  one  Commonwealth  oflScer  to 
another  Commonwealth  officer  in  the  direct  administration  of  a 
Commonwealth  Act,  and  it  is  also  said  that,  in  deciding  that 
case,    the   High   Court    has    indicated    its    preference   for   the 
decisions   of    the   Courts   of    the   United    States,   and   for   the 
principles  which  underlie  those  decisions,  as  the  guiding  light 
in  the  interpretation  of   the   relations   of    the   Commonwealth 
Constitution  to  the  State  Constitution,  rather  than,  apparently, 
for  the  decisions  of  the  Privy  Council  in  England  expressed  in 
relation   to   similar    matters.     As  to   the    actual    decision    in 
D*Emden  v.  Pedder  (k\  we  do  not   differ  from  it  in  any  way. 
We  think  that,  if  that  case  had  been  submitted  to  us — we  say  this 
with  all  deference  and  respect — -we  would  have  decided  it  in  the 
same  way.      Wollaston's  Case  (I)  shows  that  that  very  condition 
of  things  was  anticipated  as  being  a  case  in  which  the  general 
words  of  a  Victorian  Statute  might  very  well  be,  and  properly 
should  be,  limited  in  such  a  fashion  as  that  they  should  not 
impede  the  administration  of  the  Commonwealth  Qovernment  or 
any  of  its  departments — that,  although  the  words  of  a  Victorian 
Statute  might  be  perfectly  general,  and  might  appear  at  first 
sight  to  apply  to  the  Commonwealth,  yet,  as  it  was  put  by  my 
brother  A'Beckett  in  that  case,  it  is  not  to  be  imputed  to  the 
State  Legislature  that  it  has  the  intention  of  interfering  with 
the  Commonwealth  ;  and   therefore   the   general   effect   of  the 
words  is  to  be  cut  down  to  give  effect  to  that  principle.     There- 
fore we  say  that  our  opinion  in  that  case  is  quite  in  accord  with 
that  of  the  High  Court  in  D*Emden  v.  Pedder  (Je).     But  as  to 
the  rest  of  the  latter  case,   the   opinions   which  their  Honors 
have   expressed   as   to   the  applicability  of  the   United  States 

(k)     1  C.L.R.  91.  (0    28  V.L.R.  367. 
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F.C.  decisions  are  mere  dicta,  and  therefore  are  not  to  be  dealt  with 

1 904  by  us  as  though   they  were  a  decision.     In  addition  to  that, 

we  have  before  us  actual  decisions  of  the  Privy  Council,  which 
is  at  leaat  a  concurrent  Court  of  ultimate  appeal  with  the  High 
Court,  for  our  guidance  in  our  decisions.  We  have  already 
expressed  in  Wolldstou'a  Case  (m)  our  preference  for  the  Privy 
Madden,  G.J.  Council  decisions  on  the  matter  in  question  before  us,  because 
they  appear  to  us,  as  conveyed  by  the  langua.ge  of  their  Lord- 
ships, to  be  more  appropriate  to  the  interpretation  of  the  British 
Constitution,  as  it  exists  in  Canada,  in  Victoria,  and  in  the 
Commonwealth,  than  are  the  decisions  of  the  United  States 
Courts,  and  we  have  said  so.  The  High  Court  is  also  a  Court 
certainly  of  ulterior  appeal,  and  it  may  be  of  ultimate  appeal,  as 
the  Privy  Council  always  is  ;  and  on  this  particular  question  it 
will  be  or  will  not  be  the  Court  of  ultimate  appeal  according  as 
it  may  seem  fit  to  the  High  Court  to  give  leave  to  appeal 
thereto,  or  to  withhold  such  leave.  But  if  the  High  Court  takes 
a  different  view  of  this  case  from  what  we  take,  or  of  our 
reasons  in  Wollaston's  Case  (m),  we  will  show  it  all  the  respect 
we  are  in  duty  bound  to  show  it  according  as  it  may  turn  out  to 
be  the  ultimate  Court  of  Appeal,  and  its  decision  the  final  ascer- 
tainment of  the  law  on  the  matter.  That  will  depend  on  the 
relation  of  the  one  Court  to  the  other.  For  the  present  we  say 
that  we  find  nothing  in  the  case  of  UEmden  v.  Pedder  (n)  to 
suggest  that  the  judgment  of  this  Court  in  Wollaston's  Case  (m) 
is  not  right,  and  we  therefore  adhere  to  it.  We  accordingly 
give  in  effect  the  same  answer  as  we  gave  there,  and  say  that 
both  sums  are  rightly  included  in  the  respective  assessments  so 
far  as  they  relate  to  the  earnings  of  the  respective  taxpayers  in 

ic  ona.  Qiuestions  answered  in  favour  of  the 

Commissioner  of  Taxes, 

Solicitors  for  the  taxpayers  :  Oeorge  Turner  &  Son. 
Solicitor  for  the  Commissioner  of  Taxes :  Ouinness,  Crown 
Solicitor. 

H.  I.  C. 
(m)    28V.L.R.367.  (n)     1  C.L.R.  91. 
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NAGLE  v.  MILLER  F.C. 

Watercourse^ Riparian  owners -RighU  of  riparian  owners^ObatructionB  in  the  l^W 

alveuBofa  atream^Dam  erected  by  riparian  oumer/or  the  purpose  o/irriga-      ^^^^t^f  ^^' 
tion —  Weir  erected  by  riparian  owner  at  bed  level  to  prevent  the  erosion  oj  the 
bed—Obstmetion  causing  no  appreciable  damage^RigM  to  nominal  damages^ 
Right  to  injuncUon— Right  to  preserve  the  bed  o/  a  stream  from  the  operations 
of  ncUure—Title  ad  medium  fUum  flumims—Tre^pass, 

A  dam  erected  by  the  defendant  across  a  stream  from  his  land  and  on  to  the 
lower  end  of  the  plaintiff's  land  obstructed  the  flow  of  the  stream  sufficiently  to 
enable  the  defendant  to  irrigate  his  land,  but  it  did  no  appreciable  damage  to  the 
plaintiff : 

A  municipal  corporation  constructed  an  artificial  channel,  the  effect  of  which 
was  to  concentrate  the  waters  of  a  stream  and  to  erode  its  bed.  The  defendant, 
in  order  to  prevent  this  erosion  spreading  up  stream  between  his  land  and  that  of 
the  plaintiff,  constructed  a  weir  across  the  stream  on  a  level  with  the  bed,  and 
lower  down  the  stream  than  the  above-mentioned  dam.  The  weir  did  not 
obstruct  the  natural  flow  of  the  stream,  but  it  arrested  or  retarded  the  erosion 
of  the  bed. 

HM,  that,  apart  from  any  question  of  trespass,  both  the  dam  and  the  weir 
were  lawful,  and  that  the  plaintiff  was  not  entitled  either  to  nominal  damages,  or 
to  an  injunction  for  their  removal  and  discontinuance. 

If  the  alveus  of  a  stream  is  being  destroyed  by  the  operations  of  nature, 
riparian  proprietors  may  for  their  own  benefit  and  protection  preserve  the  course 
of  the  stream  as  it  was  by  mending  or  maintaining  its  bemks  and  bottom. 

Qucere,  whether  the  title  to  the  bed  of  a  river  ad  medium  JUum  aquae  is  in 
riparian  owners  in  severalty. 

The  rights  of  riparian  owners  discussed. 

BickeU  V.  Morris  ([1866]  L.R.  1  H.L.  (Sc.)  47)  discussed. 

Case  submitted  for  opinion  of  the  Supreme  Court. 

1.  This  action  is  brought  by  the  plaintiff  against  the 
defendant  to  recover  damages  for  injuries  done  to  her  land  by 
the  defendant,  who  has  erected  certain  constructions  in  the  bed 
of  the  Lerderderg  River,  near  Bacchus  Marsh,  which  the 
plaintiff  says  have  obstructed  the  flow  of  the  river.  I  regard 
the  damages  as  nominal,  and  estimate  them  at  Is,,  but  the  real 
question  between  the  parties  is  one  of  legal  rights  rather  than 
of  damages. 

2.  The  parties  occupy  land  on  opposite  sides  of  the  Lerder- 
derg River,  and  the  following  admissions  as  to  their  respective 
titles  have  been  made  between  the  parties : — 

I  That  one  Patrick  Nagle  was  at  the  time  of  his  death  the 


Digitized  by  VjOOQIC 


766  SUPREME  COURT:   VICTORIA.  [VOL.» 

F.C.  owner  of  certain  land  on  the  west  bank  of  what  is  now  called 

1^0^  the  Lerderderg  River. 

.;: —  ii.  That  such  land  meets  or  adjoins  the  said  river  a  short 

V.  distance  above  the  wooden  structure  now  placed   in  the  said 

MlLLBB^ 

river. 

iii.  That  the  plaintiff  is  the  tenant  during  her  life  and 
widowhood  of  the  land. 

iv.  That  the  plaintiff  has  been  since  the  death  of  the  mi 
Patrick  Nagle,  26th  March  1877,  and  is  now  the  occupier  of 
the  said  land. 

V.  That  since  November  1890  the  defendant  has  been  the 
occupier  of  land  on  the  east  bank  of  what  is  now  called  the 
River  Lerderderg,  near  or  contiguous  to  land  occupied  by  the 
plaintiff  on  the  west  side  thereof,  and  that  he  is  also  the  owner 
of  land  on  the  said  east  bank. 

vi.  That  the  defendant  is  the  occupier  of  land  on  the  cast 
bank  of  the  said  river  at  the  point  where  the  said  wooden 
structure  is  placed  in  the  said  river. 

3.  The  Lerderderg  flows  into  the  Werribee;  formerly  the 
Lerderderg  just  before  its  junction  with  the  Werribee  spread 
out  over  a  considerable  area  of  almost  level  land,  and,  in  order 
to  prevent  the  flooding  of  this  area,  the  Shire  Council  of 
Bacchus  March  in  1874  constructed  an  artificial  channel,  which 
from  that  time  carried  the  water  past  the  level  area  into  the 
Werribee. 

•  4.  The  effect  of  making  this  channel  was  to  concentrate  the 
water  which  formerly  spread  over  a  large  surface  into  a  narrow 
channel,  and  soon  afterwards  the  water  thus  concentrated  began 
to  erode  the  soft  bed  of  the  river,  and  to  deepen  its  natural 
channel  until  high  banks  were  gradually  formed  on  each  side  of 
the  stream. 

5.  The  erosion  thus  begun  gradually  extended  upstream,  and 
deepened  the  bed  of  the  river  between  the  land  occupied  by  the 
defendant  and  the  plaintiff  respectively. 

6.  In  1884  the  defendant's  predecessor  in  title  or  possession 
constructed  a  stone  dam  across  the  river  to  enable  him  to 
irrigate  a  portion  of  the  land  which  he  then  teld.    This  dsm 
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was  subsequently  desfcroyed  by  the  floods  from  time  to  time,  F.^!. 

and  was  from  time  to  time  renewed.  1904 

7.  In  1800  defendant  went  into  occupation  of  his  land,  and  jsj^g 
he  has  maintained,  or  from  time  to   time  renewed,  this   dam,  «. 

_  MiLLEB. 

which  extends  more  than  half-way  across  the  river.  It 
obstructs  the  flow  of  the  stream  sufficiently  to  enable  defendant 
to  irrigate  his  land,  but  it  does  no  appreciable  damage  to 
plaintiff. 

8.  In  1894  the  defendant,  in  order  to  prevent  the  further 
erosion  of  the  bed  of  the  stream  between  his  land  and  the 
plaintitt's,  constructed  a  weir  of  wood  and  other  materials  across 
the  river  on  a  level  with  the  bed,  a  few  yards  lower  down  the 
stream  than  the  dam.  This  weir  does  not  obstruct  the  natural 
flow  of  the  stream,  but  it  has  arrested  or  retarded  the  erosion  of. 
the  bed  of  the  river. 

[The  particulars  of  plaintiff's  demand  and  certain  plans  and 

photographs  were  made  part  of  the  case.] 

The  questions  for  the  determination  of  the  Court  are : — 

1st.  Is  the  plaintiff  entitled  to  recover  nominal  damages  ? 

2nd.  Is  the  plaintiff  entitled  to  an  injunction  as  claimed  by 

her? 

E.  B.  HAMILTON, 

Judge  of  the  County  Court. 

The  particulars  of  plaintiff's  demand  were  as  follows : — 
The  plaintiff  demands  of  you  these  damages  for  injuries 
caused  to  certain  lands,  to  which  the  plaintiff  is  entitled  as 
beneficial  owner  during  her  life  and  widowhood,  which  lands  are 
situate  near  Bacchus  Marsh,  on  and  near  the  bank  and  on  the 
bed  of  the  Lerderderg  River,  and  adjoining  and  conterminous 
with  certain  land  of  the  defendant,  and  for  damage  sustained 
by  the  plaintiff  in  respect  of  her  rights  of  user,  enjoyment,  and 
occupation  of  the  said  first-mentioned  lands,  including  her  rights 
of  user  and  enjoyment  of  the  waters  of  the  said  river  in  their 
natural  and  usual  state  and  condition,  and  her  riparian  rights  in 
respect  of  the  said  river,  by  reason  of  the  defendant,  his 
servants,  agents,  ^^  workmen  '  having  wrongfully  dammed 
back  the  waters  of  the  said  river,  and .  wtongfully  interfered    , 
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F.C.         with  and  diverted  the  natural  and  accustomed  flow  and  eomse 
^^  thereof,  and  by  his  or  their  having  wrongfully  placed  in,  upon, 

^; —  and  across  the  said  river  and  the  bed  and  channel  thereof  a 

^'_  certain  wooden  structure,  stones,  bags,  and  other  materials, 
whereby  the  natural  and  accustomed  flow  and  course  of  the  said 
river  has  been  and  is  being  obstructed,  diverted,  and  interfered 
with,  and  for  trespass  on  the  said  first-mentioned  lands  and  on 
the  said  river,  492. 

And  for  an  order  that  the  defendants,  his  agents,  servants,  or 
workmen  shall  remove  the  said  wooden  structure,  stones,  bags, 
or  other  materials  from  the  bed  or  channel  of  the  said  river,  and 
a  perpetual  injunction  restraining  the  defendant,  his  agents, 
servants,  or  workmen  from  placing  or  using  any  further  or 
other  structure  or  materials  in  or  abutting  or  projecting  or 
encroaching  on,  across,  or  over  the  said  river,  or  the  bed  or 
channel  thereof,  or  otherwise  so  as  to  obstruct,  divert,  or  inter- 
fere with  the  natural  or  accustomed  flow  or  course  of  the  waters 
of  the  said  river,  or  so  as  to  interfere  with  the  natural  or  usual 
state  or  condition  of  the  waters  of  the  said  river  as  such  flow, 
course,  state,  or  condition  existed  prior  to  or  would  have  existed 
but  for  the  said  wooden  structure,  stones,  bags,  and  other 
materials,  or  any  of  them  being  placed  in,  upon,  or  across  the 
said  river,  or  the  bed  or  channel  thereof,  and  from  in  any  manner 
interfering  with  the  plaintiff's  said  rights, 

Bryant  (with  him  H,  J.  Cohen)  for  the  plaintiff — From  the 
plans  and  photographs  it  is  apparent  that  there  has  been 
an  actual  trespass  both  on  the  plaintiff's  bank  and  also  on  that 
half  of  the  alveus  which  belongs  to  the  plaintiff.  The  case  of 
Bickett  V.  Morris  (a)  decides  that  the  title  to  the  bed  of  a  river 
ad  mediwm  JUvmi  aquce  is  in  riparian  owners  in  severalty.  In 
the  case  of  Lord  v.  Commissioners  of  Sydney  (b),  decided  at  the 
time  when  Victoria  was  part  of  New  South  Wales,  it  was  held 
that  a  Crown  grant  of  land,  bounded  by  a  creek,  passed  half  the 
creek  to  the  grantee.  See  also  Coulson  and  Forbes  on  the  Law  of 
Waters  (2nd  ed.),  pp.  100-107. 

(a)    L.R.  1  H.L.  (So.)  47.  (6)    [1S59]  12  Moo.  P.a  47S. 
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[Hood,  J.,  referred  to  Oarihaldi  Co,  v.  Craven's  New  Chum  F.C. 
Co.  ((?).]  i5o4 

Counsel  referred  to  Davis  v.  The  Queen  (d),  WishaH  v.  ^^^^ 
WyUie  (e\  and  Borton  v.  Howe  (A  »• 

MiLLBB. 

[PsR  Curiam.  The  case  says  nothing  abont  trespass,  so  that 
we  need  not  discuss  it.  The  probability  is  that  the  learned  Judge 
finds  no  difficulty  in  regard  to  it] 

Bortan  v.  Howe  (g)  also  decides  that  ''the  common  law 
respecting  the  rights  of  riparian  proprietors  is  applicable  to  the 
colony  of  New  Zealand,"  and  the  lutio  decidendi  of  that  case,  at 
pp.  13, 14,  is  equally  applicable  to  Victoria.  On  this  point  c/. 
also  North  Shore  Railway  v.  Pion  (h).  The  plaintiff,  as  a 
riparian  owner,  "  has  the  right  to  have  the  water  come  to  him  in 
its  natural  state,  in  flow,  quantity,  and  quality,  and  to  go  from 
him  without  obetrudAon" i  Chasemore  v.  Richards  (i).  In 
Bickett  V.  Morris  (Jc)  there  was  an  encroachment  on  the  alveus  of 
2^  feet  only  in  a  stream  58  feet  wide,  and  with  a  depth  of  not 
more  than  2  feet  where  it  was  deepest;  yet  though  no 
damage  had  been  sustained,  or  was  proved  to  be  likely,  the 
obstruction  had  to  be  removed:  See  per  Lord  Westbury,  at  p.  60. 
In  the  Court  below  Lord  Benholme  had  said: — "What  may 
be  the  result"  (of  putting  a  building  in  the  channel  of  a 
river)  "no  human  being  with  certainty  knows,  but  it  is  my 
right  to  prevent  you  doing  it ;  and  when  you  do  it  you  do  me 
an  injury,  whether  I  can  qualify  damage  or  not;"  and  Lord 
Neaves  had  said  : — *'  The  idea  of  compelling  a  party  to  define 
how  it  will  operate  upon  him,  or  what  damage  or  injury  it  will 
produce,  is  out  of  the  question  ; "  and  Lord  Chelmsford  says,  at 
pp.  55,  56 : — "  These  views  appear  to  me  to  be  perfectly  sound  in 
principle,  and  to  be  supported  by  authority.  ...  It 
seems  to  me  to  be  clear  that  neither  proprietor  can  have 
any  right  to  abridge  the  width  of  the  stream  or  to 
interfere  with  its  regular  course.*'  At  pp.  58,  59  Lord 
Cranworth    says: — "The    owners   of   the   land  on  the  banks 

(e)    [1884]  10  V.L.R.  283.  {g)    3  N.Z.C. A.  5. 

(d)  [1869]  6W.W.&A'B.(Eq.)106,      (A)    [1889]  14App.Caa.612,atp.620. 

at  p.  116.  (t)     [1859]  7  H.L.C.  349,  at  p.  882. 

(e)  [1863]  1  McQ.  389.  {k)   L.R.  1  H.L.  (So.)  47. 
(/)     [187613N.Z.O.A.  6. 
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F.C.  are   not  fcound    to  obtain,   or  be   guided   by,:.)  the  opinions  of 

]^  engineers  or  other  scientific  persons,  as  to  what  is  likely  to  be 

^^ —  the  consequences   of  any  obstruction  set  up  in  waters  in  which 

IN  AGLE 

V.  they  all  liave  a  common  interest.     There  is  in  this  case,  and  in 

all  such  cases  there  ever  must  be,  a  conflict  of  evidence  as  to 
the  probable  result  of  what  is  done.  The  law  does  not  impose  on 
riparian  proprietors  the  duty  of  scanning  the  accuracy  or 
appreciating  the  weight  of  such  testimony.  They  are  allowed 
to  say — *  We  all  have  a  common  interest  in  the  unrestricted 
flow  of  the  water,  and  we  forbid  any  interference  with  it' 
This  is  a  plain,  intelligible  rule,  easily  understood  and  easily 
followed,  and  from  which  I  think  your  Lordships  ought  not  to 
allow  any  departure."  It  would  be  impossible  to  find  languasfe 
more  directly  applicable  to  this  case,  in  which,  as  the  obstructions 
are  permanent,  and  extend  right  across  the  stream,  there  can  be 
no  question  as  to  their  unlawfulness.  Of  course  there  must  be 
some  limitation  on  the  rule,  and  this  is  recognized  by  all  their 
Lordships,  and  is  thus  stated  by  Lord  Cranworth  at  p.  59:— 
"  It  was  said  in  argument — *  Then,  if  I  put  a  stake  in  the  river, 
am  I  interfering  with  the  rights  of  the  riparian  proprietors?' 
To  this  I  should  answer,  de  TniniTnia  non  curat  praetor.  But 
further,  it  might  be  demonstrated  in  such  a  case,  not  that  there 
was  an  extreme  improbability,  but  that  there  was  an  impos- 
sibility of  any  damage  resulting  to  anyone  from  the  act." 

That  case  has  been  consistently  followed  without  question  both 
in  Great  Britain  and  in  the  colonies.  In  Norhwi'y  v.  Kitchin  (I) 
it  was  held  that — "  A  liparian  owner  has  a  right,  irrespective  of 
any  actual  damage  sustained  by  him,  to  complain  of  an  obstruc- 
tion to  a  stream."  In  Palmer  v.  Peraae  (m)  it  was  held  that 
"  the  plaintiff  was  entitled  irrespective  of  proof  of  actual  damage 
to  an  injunction  restraining  the  defendant  from  continuing  an 
obstruction  in  alveo  fiuminia ;  and  that  "  the  principle  of  the 
case  of  Biclcett  v.  Morins  is  not  confined  to  the  case  of 
opposite  riparian  proprietors,  but  it  extends  to  all  cases  where 
injury  is  likely  to  arise  or  may  by  reasonable  possibility  be 
sustained  by  riparian  proprietors."  That  case  is  analogous  to 
this  also  in  the  fact  that  certain  alterations  had  been  made  in 
(/)     [1867]  15  L.T.  N.S.  501.  (m)    [1877]  1  R.  11  Eq.  616. . 
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the  stream    by   the   local    authorities   acting   under  statutory  F.C. 

powers.      Cf.   also   McGlone  v.   Smith  (n),  and   Belfast  Rope  j^ 

Works  V.  Boyd  (o).    In  the  latter  case,  Chatterton,  V.C,  says,  ' 

at  p.  565  : — "  I  think  it  is  hard  to  contend  that  this  structure  is  v. 

not  an  injury.  From  its  very  nature  it  is  an  injury  to  interrupt 
the  flow  of  the  stream  by  building  a  barrier  across  it."  In 
Pring  v.  Marina  (p)  it  was  held  by  the  New  South  Wales 
Full  Court  that  "the  erection  of  a  dam  by  a  riparian  owner 
across  a  running  stream  cannot  be  lawful  if  it  obstruct  for  one 
moment  the  flow  of  the  entire  stream  to  the  other  lands  below." 
That  Court  also  held  in  Howell  v.  Prince  (q)  that  "  where  the 
flow  of  water  of  a  running  stream  in ,  its  natural  course  is 
interfered  with,  every  person  injured  in  any  degree,  however 
nnascertainable,  may  maintain  an  action  for  obstruction  of  the 
water  without  proof  of  actual  damage ; "  while  Lomax  v. 
Jarvis  (r)  is  another  Full  Court  decision  to  the  same  efFect.  In 
all  these  cases  too,  as  distinguished  from  this  case,  the  dam  or 
other  obstruction  objected  to  was  on  the  defendant's  own  land, 
and  at  a  considerable  distance  from  the  land  of  the  plaintiflT. 

[Per  Curiam.  The  case  says  that  the  weir  was  **  constructed 
by  the  defendant  on  a  level  with  the  bed  in  order  to  prevent 
the  further  erosion  of  the  bed  between  his  land  and  the  plain- 
tifiTs,"  and  that  it  "  has  arrested  and  retarded  the  erosion  of  the 
bed  of  the  river."     Is  not  all  that  perfectly  lawful  ?] 

No.  Nature  must  be  allowed  to  take  her  course.  That  is  the 
rule  of  law,  and  it  is  also  a  rule  of  convenience,  because  one  set  of 
riparian  proprietors  may  want  the  river  deep  and  another  set  may 
want  it  shallow,  and  who  is  to  decide  between  them  ?  There  is  no 
reported  case  as  to  whether  you  can  or  cannot  stop  the  erosion 
of  the  bed  of  a  stream,  but  what  may  be  called  the  converse  case 
has  been  decided,  namely,  that  "  where  by  long-continued  natural 
accretion  the  bed  of  a  river,  and  consequently  the  flow  of  water, 
have  become  permanently  altered,  it  is  not  within  the  rights  of 
a  riparian  owner,  by  removing  the  accretion,  to  restore  the  flow 
of  water  to   its   former  state   as   to   velocity  and  direction  : " 

(n)  [1888]  22L.R.(Ir.)659.        {q)    [1869]  8  N.S.W.  S.C.B.  (L.) 

(o)  [1887]  21  L.R.  (Jr.)  560.  316. 

ip)    [1866]  6N.S.W.S.C.R.(L.)390.      (r)    [1886]  6  N.S.W.  L.R.  (L.)  287. 
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F.C.  Withers  v.  Purchase  («).    It  was  admitted  in  argument  in  that 

1904  case   "that   there    must    be    no   interference    with    the  solid 

jj^^         bed  or  the  banks  of  the  river ; "  and  Kekewich,  J.,  says,  at 
«.  p.  821 — "  It  is  impossible  accurately  to  define  the  rights  of  a 

riparian  owner  in  respect  of  interference  with  the  channel  of  a 
stream.  On  the  one  hand  he  may,  probably  without  complaint, 
erect  a  post  for  a  ferry  or  for  mooring  a  boat,  or  plant  stakes  to 
prevent  poaching,  though  one  and  all  would  induce  a  slight 
alteration  of  the  current ;  and  on  the  other  hand,  it  is  difficult  to 
suppose  any  case  in  which  he  can  lawfully  build  a  dam,  say  half- 
way across  the  stream,  whatever  its  size  and  character.  BickeU 
V.  Morris  recognizes  the  de  minimis  rule  while  establishing  the 
principle  that  it  is  not  necessary  to  prove  that  damage  has  been 
sustained  or  is  likely  to  be  sustained ;"  and  at  p.  822  he  says:— 
"  I  can  discover  no  sound  argument  against  extending  to  the 
bed  the  principle  applicable  to  the  banks — that  where  a  stream 
changes  its  course  by  slow  steps  the  riparian  pi-oprietors  are 
bound  to  accept  the  consequent  alteration  in  their  boundaries.'* 

[HoDOES,  J.  Could  not  a  riparian  owner  palisade  the  face  of 
his  bank  to  protect  it  ?  and  could  he  not  remove,  say,  six  inches 
of  the  bed  and  pitch  it  with  stones  to  an  exactly  similar  depth 
in  order  to  protect  the  bed  from  erosion  ?] 

It  has  been  laid  down  in  Bickett  v.  Morris  (t)  that  riparian 
owners  on  the  banks  of  a  non-tidal  river  may  protect  their 
property  from  the  invasion  of  the  water  by  building  a  bulwark 
ripcB  muniendce  causd ;  but  that  even  in  this  necessary  defence 
of  themselves  they  are  not  at  liberty  to  conduct  their  operations 
so  as  to  do  actual  injury  to  the  property  on  the  opposite  side  of 
the  river  or  above  or  below  them.  Lord  Chelmsford,  L.C.,  says,  at 
p.  56,  that  **  being  on  the  party's  own  ground,  they  were  lawful 
in  themselves,  and  only  became  unlawful  in  their  consequences 
upon  the  principle  of  sic  utere  tuo  ut  alienum  Tum  ladas. 
But  any  operation  extending  into  the  stream  itself  is  an 
interference  with  the  common  interest  of  the  opposite  riparian 
proprietor,  and  therefore,  the  act  being  primd  facie  an 
encroachment,  the  onus  seems  properly  to  be  cast  upon  the 
party  doing  it  to  show  th.at  it  is  not  an  injurious  obstruction.'' 
(«)     [1889]  60  L.T.  N.S.  819.  (0     L.B.  1  H.L.  (8c.)  47. 


Digitized  by  VjOOQIC 


V.L.R]  SUPREME  COURT:  VICTORIA.  773 

In  the  same  case  in  the  Cotirt  below,  Inglis,  L.C.J.,  said  : — "  The         F.C. 
general  rale  unquestionably  is  that  even  for  the  defence  of  his  ^^ 

property  a  riparian  owner  has  no  legal  right  to  make   any  ' — 

erection  in  alveo:"  See  14  L.T.  N.S.  835,  at  p.  836.    All  he  has  v. 

is  the  right  to  raise  the  banks,  so  long  as  he  does  not  injure  the 
property  of  others:  See  OouUon  and  Forbes  on  the  Law  of 
Waters  (2nd  ed.),  pp.  154-157,  and  the  cases  there  cited.  The 
language  of  the  law  is  "  aqua  currit  et  debet  currere  ut  currere 
wlebat;*'  and  it  is  laid  down  in  Braeton,  iii.,  c.  45,  that  a 
person  cannot  lawfully  "divert  the  water  or  do  anything  or 
immerse  anything  whereby  the  water  flows  in  a  lower  or  higher 
or  a  thinner  or  more  rapid  stream  than  before,  or  whereby  it  is 
diminished  in  any  way,  whereby  it  changes  the  bed  of  the 
stream  to  work  inconvenience  to  a  neighbour." 

[Hodges,  J.    Supposing  a  flood  were  to  deposit  a  huge  tree 
opposite  a  man's  land,  could  he  not  remove  it  ?] 

Probably  he  could,  though  if  the  tree  had  grown  in  the  bed, 
he  could  not  interfere  with  it.  The  true  principle  as  to  this 
point  is  derivable  by  analogy  from  the  cases  on  the  question  of 
accretion.  That  principle  is,  that  where  the  operations  of  nature 
are  sudden  and  perceptible,  then  persons  aflected  thereby  are 
not  bound  to  accept  their  consequences.  Where,  for  example,  a 
stream  suddenly  alters  its  course,  they  may  restore  it  to  its  old 
course ;  and  in  any  case  their  property  remains  as  before, 
according  to  the  former  bounds :  Ford  v.  Lacy  (u).  But  where 
the  operations  of  nature  are  gradual  and  imperceptible,  no 
person  has  any  right  at  any  time  to  intervene,  or  to  interfere 
with  such  operations.  As  it  is  put  by  Angdl  on  Watercourses 
(7th  ed.),  p.  49  {n) : — "  Each  owner  takes  the  chances  of  injury 
and  of  benefit  arising  from  the  situation  of  the  property."  In 
Foster  v.  Wright  (v),  Lindley,  J.,  in  delivering  the  judgment  of 
the  Court,  says: — "The  question  we  have  to  determine  is, 
whether  the  plaintiff^s  exclusive  right  to  fishing  extends  over  so 
much  of  the  water  as  flows  over  land  which  can  be  identified  as 
formerly  part  of  the  defendant's  property.  I  am  of  opinion 
that  it  does.  The  change  of  the  bed  of  the  river  has  been 
gradual ;  and,  although  the  river  bed  is  not  now  where  it  was, 

(tt)    [1861]  7  H.  &  N.  151.  (r)     [1878]  4  C.P.D.  438,  at  pp.  446,  447. 
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F.C.  the  shifting  of  the  bed  has  not  been  perceptible  from  hour  to 

^^  hour,  from  day  to  day,  from  week  to  week,  nor  in  fact  at  all, 

NaoIe  except  by  comparing  its  position  of  late  years  with  its  position 

V.  many  years  before.     .     .     .     Gradual  accretions  of  land  from 

MiLLSR, 

water  belong  to  the  owner  of  the  land  gradually  added  to  :  Rex 
V.  Yarborotigh  (w) ;  and,  conversely,  land  gradually  encroached 
upon  by  water  ceases  to  belong  to  the  former  owner :  In  re 
Hill  cfe  Sdby  Railway  Oo.  (x)  The  law  on  this  subject  is  based 
upon  the  impossibility  of  identifying  from  day  to  day  small 
additions  to  or  subtractions  from  land  caused  by  the  constant 
action  of  running  water.  The  history  oi  the  law  shows  this  to 
be  the  case."  Gf,  also  Goidson  and  Forbes  on  the  Law  of  Waters 
(2nd  ed.),  pp.  70,  71,  101,  102  ;  Hindson  v.  Askby  (y) ;  and 
Zetland  v.  Olover  Incorporation  (z). 

Even  though  the  learned  Judge  has  found  that  the  damages 
are  nominal,  there  is  no  finding  whatever  with  regard  to 
apprehension  of  Hamage,  which  must  be  obvious  in  the  case  of 
obstructions  like  these.  But  apart  altogether  from  actual 
damage,  there  being  an  interference  with  the  plaintiff  s  right, 
there  is  an  actionable  wrong,  and  she  is  at  the  very  best  entitled 
to  a  verdict  for  nominal  damages,  and  also  to  the  injunction 
claimed,  because,  if  the  interference  be  allowed  to  continue,  the 
defendant,  who,  moreover,  claims  to  do  what  he  has  done  as  of 
right,  might  obtain  an  indefeasible  right  by  acquiescence  or 
prescription:  See  Gale  on  Easements  (7th  ed.),  pp.  244-246; 
Harrop  v.  Hirst  (a) ;  Swindon  Watei^works  Co,  v.  Wilts  and 
Berks  Canal  Navigation  Co.  (6) ;  and  Embrey  v.  Owen  (c), 
which  holds  that  "  whenever  an  injury  is  done  to  a  right,  actual 
perceptible  damage  is  not  indispensable  as  a  foundation  to  an 
action,  but  it  is  sufficient  to  show  the  violation  of  a  right,  and 
the  law  will  presume  damage.*'  Even  though  the  damages  be 
nominal,  an  injunction  is  granted  to  prevent  the  inconvenience 
of  repeated  actions  for  damage :  See  Pennington  v.  Brinsop  (»); 

(w)    [1874J   3  B.  &  C.  91;   5  Ring.  (a)  [1868]  L.R.  4  Ex  43. 

163  ;  27  R.R.  292.  (6)  [1876]  L.R,  7  H.L697,atp.'^ 

(x)    [1841]  5  M.  &  W.  327.  (f)  [1851]  6  Excheq.  353. 

(y)    [1896]  2Ch.  1.  {d)  [1877]  5  Ch.  D.  769. 
(:)     tlS7  0J  L.R.  2  H.L.  (Sc.)  70. 
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and  Clowes  v.  Stafordahire   Water  Co.  (e) ;   while  FuUwood  v.  F.C. 
FaXlwood  (/)  also  shows  that  where  a  legal  right  is  established,  [^ 

an  injunction  in  aid  of  it  follows  as  of  course. 


Dwffy,  K,C  (with  him  MiUer)  for  the  defendant— The 
learned  Judge  has  found  that  the  dam  ''does  no  appreciable 
damage  to  the  plaintiflF,"  using  the  word  "  appreciable  "  in  the 
sense  defined  by  the  case  of  Embrey  v.  Owen  (g)  as  "  incapable 
of  being  estimated  or  valued."  In  the  case  of  Menzies  v. 
Breadalbane{h),  Lord  Lyndhurst,L.C.,  referring  to  the  facts  of  the 
unreported  case  of  Farquharson  v.  Farqviharaon,  decided  in 
1741,  says  : — "  The  river  had  been  continually  going  to  the  east- 
ward. It  had  in  one  instance  actually  departed  from  its 
original  course,  and  taken  a  new  direction,  placing  a  part  of 
Invercauld  grounds  on  Auchindyne  side,  and  was  obviously 
repeating,  or  attempting  to  repeat,  the  same  operation  by  a  new 
encroachment  on  Auchindyne  grounds.  The  mound  erected, 
therefore,  was  not  to  have  the  effect  of  altering  the  old  course  of 
the  river,  but  it  was  to  have  the  effect  of  preventing  the  old 
course  of  the  river  from  being  altered ;  and  that,  I  apprehend 
is  a  most  material  distinction  in  cases  of  this  kind."  In  this 
view  the  weir  erected  by  the  defendant  is  perfectly  lawful.  The 
weir,  in  fact,  is  as  much  a  benefit  to  the  plaintiff  as  it  is  to  the 
defendant.  All  that  Bickett  v.  Morris  (i)  decides  is  that  if  it  is 
established  that  an  obstruction  in  alveo  interferes  with  the  flow 
of  the  stream,  so  as  to  throw  more  water  on  to  the  bank  of  the 
adver sarins,  then  it  is  not  necessary  for  him  to  show  that 
damage  has  happened.  As  appears  from  the  report  of  that  case 
in  14  L.T.  N,S.  835,  at  p.  836,  Inglis,  L.G.J.,  in  his  judgment  in 
the  Court  below,  said  : — ''  If  it  could  be  shown  that  the  party 
complaining  of  a  very  slight  encroachment  upon  the  alveus 
was  doing  so  for  the  mere  purpose  of  annoyance — in  emula- 
tioneni  vicini — not  under  any  apprehension  of  danger  to  him- 
self, or  of  damage  to  his  property,  but  merely  for  the  purpose  of 
asserting  his  legal  right  up  .to  a  definite  line,  if  it  could  be  shown 

(e)     [1872]  L.R.  8  Ch.    125,  at  pp.      {g)  6  Ex.  353. 

142,  143.  (/i)  [1828]  3  Bli.  (N.S.)  414.  at  p.  421. 

if)  [1878]  9Ch.  176.  (»)  L.R.  1  H.L.  (Sc.)  47. 
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F.C.         that  the  work  had  been  accidentally  extended   into  the  olveiu, 
J^  that  it  was  innocuce  utilitfUis,  or  that  it  was  beneficial  to  the 

complainer  &s  well  as  the  respondent,  I  am  not  prepared  to  say 
that  I  could  hold  such  a  work  to  be  illegal."  The  true  limits  of 
that  case  are  shown  by  the  case  of  Orr-Ewing  v.  Colquhoun  (Jb). 
Lord  Blackburn,  in  his  judgment,  at  p.  855,  cites  with  approval 
a  passage  from  the  judgment  of  the  Privy  C!ouncil  in  Miiier  t. 
OUmouT  (/),  which  says : — "  But,  further,  every  riparian  owner 
has  the  right  to  what  may  be  deemed  the  extraordinary  use  of 
the  water  flowing  past  his  land,  provided  that  he  does  not 
thereby  interfere  with  the  rights  of  other  proprietors  either 
above  or  below  him.  Subject  to  this  condition,  he  may  dam  up 
the  stream  for  the  purpose  of  a  mill,  or  divert  the  water  for  the 
purpose  of  irrigation;  but  he  has  no  right  to  interrupt  the 
regular  flow  of  the  stream  if  he  thereby  interferes  with  the 
lawful  use  of  the  water  by  other  proprietors,  and  inflicts  upon 
them  a  sensible  injury."  That  passage  is  also  approved  of 
in  the  case  of  Baily  v.  Clark  (m).  In  this  case  the  learned 
Judge  has  expreasly  negatived  "sensible  injury."  Lord 
Blackburn  then,  at  p.  856,  expresses  his  disagreement  with 
the  view  of  the  Lord  President  and  the  Court  below  to  the 
efiect  that  an  erection  in  alveo  of  a  running  stream,  though  in  a 
man's  own  land,  is  primd  facie  illegal,  even  if  it  does  not  alter 
the  flow  of  the  water  on  anyone  else's  land,  or  interfere  with  the 
rights  of  other  proprietors  either  above  or  below  him  ;  and  then 
he  goes  on  to  say — "  I  apprehend  that  a  proprietor  may  without 
any  illegality  build  a  mill-dam  across  the  stream  within  his  own 
property,  and  divert  the  water  into  a  mill-lade  without  asking 
leave  of  the  proprietors  above  him,  provided  he  builds  it  at  a 
place  so  much  below  the  lands  of  those  proprietors  as  not  to 
obstruct  the  water  from  flowing  away  as  freely  as  it  was  wont; 
and  without  asking  the  leave  of  the  proprietors  below  him  if  he 
takes  care  to  restore  the  water  to  its  natural  course  before  it 
enters  their  land.  It  would  require  strong  authorities  to  lead 
me  to  believe  that  the  law  of  Scotland  does  give  the  proprietors 
on  the  banks  of  the  stream  a  right  to  act  the  part  of  the  dog  in 

{k)  [1877]  2  App.  Ca8.  839.  (/)   [1858]  12  Moo.  P.O.  131, at  p.  156. 

(m)    [1902]  1  Ch.  649. 
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the  manger  to  such  an  extent  as  to  hinder  this."     No  damage  or  F.C. 

injury  to  a  proprietary  right  being  shown,  Lord  Blackburn  eon-  j^ 

eluded  that  an  injunction  should  not  be  granted.  .^^ — 

[Cohen — There  is  here,  as  there  was  in  Bickett  v.  Morris  (n),  v. 

an  injury  to  a  proprietary  right,  while  in  that  case  the  alleged 
interference  was  with  a  right  of  navigation,  which  is  simply  a 
right  of  way,  and  not  a  proprietary  right] 

In  Bickett  v.  Morris  {n)  the  defendant  built  part  of  a  house 
into  a  stream,  which,  of  course,  he  had  no  right  to  do.  In  the 
ease  of  Belfast  Rope  Works  v.  Boyd  (o),  FitzGibbon,  L.J., 
says — "  It  was  contended  that  under  Bickett  v.  Montis  all  that 
need  be  shown  was  an  erection  in  alveo  Jluminis,  and  that  the 
moment  that  was  shown  the  burden'  of  proof  w^as  thrown  upon 
the  defendants,  and  the  erection  and  continuance  of  the  weir 
became  illegal,  unless  the  defendants  could  prove  not  only  the 
absence,  but  the  impossibility,  of  injury  to  the  plaintiffs.  I 
cannot  think  that,  according  to  the  ordinary  law  of  this  country, 
such  a  burden  of  proof  is  thrown  upon  every  riparian  owner 
who  builds  a  weir  in  a  flowing  stream.  It  would  be  impossible 
to  sustain  it  in  almost  any  case,  and  scarcely  a  weir  erected  in 
the  United  Kingdom  could  have  originally  escaped  condemnation 
as  an  unlawful  structure  if  this  be  the  law.  Every  erection  in 
alveo  fluminis  must  to  some  extent  interfere  with  the  flow  of 
the  stream,  and  every  mill-weir  is  in  fact  erected  for  the  pur- 
pose and  has  the  eflect  of  altering  and  delaying  the  natural  flow, 
and  may  be  so  used,  and  generally  is  so  used,  as  sensibly  to 
affect  that  flow  below  it.  .  .  .  It  could  not  be  proved  that 
they  were  incapable  of  causing  serious  injury  to  lower  proprie- 
tors." He  then  cites  the  passage  from  Miner  v.  Gilmour  (p), 
already  referred  to,  and  continues : — "  If  that  passage  be  law  a 
riparian  proprietor  who  erects  a  mill-wheel  has  the  right  to 
maintain  it,  not  only  if  it  cannot  inflict,  but  if  it  has  not 
inflicted,  any  sensible  injury  on  other  proprietors — at  least, 
unless  such  injury  is  probable  or  has  been  threatened." 

Bryant  in  reply — The  only  discussion  that  has  ever  arisen  in 

(w)    L.R.  I  H.L.  (Sc.)  47.  (/))    12  Moo.  P.C.  131,  at  p.  156. 

(o)    21  L.R.  (Ir.)  560,  at  pp.   578, 
579,  580. 
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F.C.  regard  to  Bickett  v.  Morris  (q)  is  as  to  whether  it  allows  all  the 

[^  riparian  proprietors  to  complain  of  an  obstruction  in  a  streatD, 

—  but   its   application   in   the    case   of    adjacent    or    ex   adveno 

V.  proprietors  has  never  been  questioned.     In   Orr-Ewing  v.  CoU 

quhoun  (r)  Lord  Blackburn  throughout  his  judgment  expresses 
his  approval  of  it,  so  far  at  least  as  it  applies  to  such  owners, 
in  unmistakable  terms,  and  at  p.  853  he  says : — "  I  understand 
the  principle  of  Bickett  v.  Morris  to  be  that  where  an  erection 
is  a  present  sensible  injuria  to  the  proprietary  right  of  the 
owner  of  the  other  part  of  the  alveus,  or  of  the  opposite  bank  of 
a  running  stream,  he  may  have  it  removed  on  the  ground  that 
there  is  a  present  injury  to  the  right  of  property,  if  it  is  im- 
possible to  predicate  that  it  may  not  produce  serious  damage  in 
future,  though  the  complaining  papty  is  not  yet  in  a  position  to 
qualify  present  damage,  and  I  think  the  same  principle  will 
apply  where  the  complaining  party  is  not  a  proprietor,  ex 
advsrso,  of  the  spot  where  the  erection  is  made,  but  is  a  pro- 
prietor of  land  on  the  banks  of  the  stream  below  the  spot, 
but  so  near  to  it  that  the  erection  in  alveo  alters  the  natural  flow 
of  the  water  on  the  complaining  party's  land."  The  passage  in 
.  the  judgment  of  FitzGibbon,  L.J.,  in  Belfast  Rope  Works  v. 
Boyd  (s)  immediately  succeeding  that  relied  on  by  the  defendant 
is : — "  I  do  not  think  that  Bickett  v.  Morris  was  intended  to  hold 
that  the  mere  possibility  of  injury  is  sufficient  to  make  every  or 
any  erection  in  alveo  ftuminis  illegal — at  least  in  any  other  case 
than  that  of  an  ex  adverso  or  immediately  adjacent  proprietor." 
Even  with  that  limitation  it  completely  covers  this  case.  The 
quotation  from  Miner  v.  Gilmour  (t)  is  not  at  all  at  variance 
with  the  decision  in  Bickett  v.  Morris,  and  moreover  the  words 
"dam  up  the  stream  for  the  purpose  of  a  mill"  do  not  necessarily 
mean  the  building  of  a  dam  right  across  the  stream.  A  dam 
built  obliquely  may,  and  usually  does,  serve  all  the  purposes  of 
a  mill.  Further,  the  expression  "  sensible  injury,"  as  used  in 
that  quotation  and  throughout  the  cases,  means  sensible  "injuria" 
or  infringement  of  legal  right,  as  distinct  from  "rfamnum."  If 
the  defendant  were  injured  as  a  result  of  the  cut  made  by  the 

{q)    L.R.  1  H.L.  (Sc.)  47.  (»)     21  L.R.  (Ir.)  660,  at  p.  580. 

(r)    2  App.  Gas.  839.  (0      12  Moo.  P.O.  131,  at  p.  156. 
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Shire  Council  in  1874,  he  could  have  obtained  compensation  from  F.C. 

the  council,  both  for  actual  and  prospective  damages:  See  Local  ^^ 

Govetmment  Act  1874,  sees.  384,  387,  and  President,  etc.,  of  Colac  - — 

Naolk 
V.  Summei^fteld  {u).    The  plaintiff  has  a  right  to  protest  against  v, 

the  alteration  caused  by  the  weir  in  the  natural  action  of  the 

stream,   whether    it   be    for   better    or   worse :    Cf.  Roberts  v. 

Qwyrfai  District  Council  (v).      If  once  a  riparian  owner  were 

permitted  to  interfere  with  the  bed  of  a  stream  on  the  ground 

that  his  interference  was  merely  for  preservative  or  restorative 

purposes,  he  might  operate  upon  just  so  much  of  the  bed  as 

might  satisfy  his  purpose  or  caprice,  and  might  thereby  cause 

great   injury  to  other   riparian  proprietors.     Endless  disputes 

would  arise ;  and  for  this  reason  the  law  says  to  all  alike — "  You 

must   not  touch  the  bed   or  channel.      Let   Nature   take  her 

course." 

Counsel  also  referred  to  Attorney-Oeneral  v.  Lonsdale  (w) ; 

and  Lemmon  v.  Webb  (a?). 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden 
C.J.,  Hodges  and  Hood,  J  J.]  This  is  a  very  important  case,  not 
because  it  presents  to  the  Court  anything  that  is  new,  or 
revolutionary  of  the  law,  as  we  have  always  understood  it,  but 
because  a  claim  is  put  forward  which  in  itself  is  very  startling 
as  to  its  effects.  The  contention  put  to  us  is  that  where  there 
is  a  stream  with  riparian  owners  upon  either  bank,  it  is  a 
principle  of  law  that  no  riparian  owner  can  touch  in  any  way 
whatever  the  alveus  of  the  stream  for  any  purpose.  If  that  were 
the  law,  and  every  riparian  owner  has  to  be  considered 
in  his  individual  opinion  as  to  what  is  best  to  happen  in 
the  use  of  the  stream,  so  that  none  may  do  what  any  one 
of  them  forbids  or  differs  from,  the  result  of  that  proposi- 
tion carried  to  legitimate  lengths  would  be,  in  a  country 
like  this,  in  many  parts  of  which  water  is  often  very  scarce 
and  extremely  valuable,  this — that  the  riparian  owner  who 
is  nearest  in  opinion  to  savagery  would  prevail,  and  the 
stream  would  never  be  used  for  its   true  purposes.     That  is, 

(m)    [1893]  A.C.  187.  {w)    [1868]  L.R.  7  Eq.  377. 

(r)     [1899]  1  Ch.  583  ;  2  Ch.  608.  (a:)    [1895]  A.C.  1. 
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the  good  and  proper  use  of  the  stream  for  the  best  purposes  for 
which  it  could  be  used  would  be  absolutely  forbidden  ;  and  the 
country  would  remain  unprogressive,  although  everyone  except 
the  one  person  objecting  aimed  in  the  same  direction.  If  but 
one  forbade  it,  the  water  could  not  be  used  for  the  best  purposes 
of  utility.  It  is  therefore  necessary  in  this  case  to  re-state  the 
law,  because  that  is  all  that  needs  to  be  done,  and  in  order  to  do 
that  it  is  necessary  to  do  once  again  what  appears  to  have  been 
already  done — namely,  to  call  attention  to  the  fact  that  there 
are  two  entirely  different  propositions  involved  in  the  matter  of 
a  watercourse.  There  is  the  stream  of  water  running  along 
certain  depressions  or  between  certain  enclosures  of  land ;  and 
there  is  the  alveus.  It  must  be  remembered  that  the  one  is 
water,  and  the  other  is  land.  It  is  also  well,  and  indeed 
necessary,  to  remember  that  the  two  things — the  alveus  and  the 
stream— stand  upon  quite  different  principles  of  law.  So  far  as 
the  alveus  is  concerned,  we  may  say  for  to-day,  though  we  do 
not  decide  it,  that  in  this  country,  as  it  certainly  is  in  England, 
the  alveus  is  a  piece  of  land  covered  by  water,  which  belongs  to 
each  of  the  proprietors  of  the  land  on  either  side  up  to  the 
middle  line.  That*  is  unquestionably  the  law  in  England.  It 
may  be  the  law  in  Victoria — we  do  not  decide  it  to-day,  because 
we  are  not  asked  to  decide  it.  We  avoid  saying  anything  about 
it.  In  this  case,  so  far  as  the  argument  is  concerned,  it  has  been 
assumed  that  the  law  in  Victoria  is  the  same  as  it  is  in  England. 
The  matter  is  merely  a  question  of  real  property  up  to  that 
point. 

The  stream  of  water  itself  is  another  thing.  Every  riparian 
owner,  as  to  that,  has  these  rights.  Each  riparian  owner  may, 
as  of  course,  use  the  water,  and  each  has  this  right — that  if  he 
needs  it  for  himself  and  his  stock,  and  can  do  it,  he  may 
consume  the  whole  of  the  water  that  comes  to  him.  This  is  an 
absolute  right — each  of  them  is  entitled  to  take  all  he  wants  for 
his  domestic  use  and  for  his  stock.  Of  course,  if  the  water 
gives  out,  it  gives  out  for  every  one  of  the  riparian  ownei-s, 
but  so  long  as  it  remains,  it  remains  for  everybody  who  is  a 
riparian  owner.  But  in  addition  to  that  there  is  what  is  called 
the  "  extraordinary  user  "  of  the  water,  and  that  means  this— 
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that  every  riparian  owner  has  also  the  right  to  use  the  water 
from  the  stream  for  any  purpose  that  he  desires,  and  in  any 
quantity  that  he  chooses,  provided  always  that  he  does  not  by 
that  user  sensibly  diminish  the  quantity  of  the  water  for  other 
riparian  proprietors,  and  also  subject  to  this,  that  in  his  attempt 
to  use  it  for  extraordinary  purposes  (using  the  phrase  in  the 
sense  in  which  it  has  been  used  before),  he  does  not  either 
obstruct  the  water  sensibly  as  against  the  man  above  him,  or 
diminish  the  water  sensibly  as  against  the  man  below  him. 

Now  these  two  features  are  things  to  be  distinctly 
remembered  in  order  to  properly  understand  the  cases  as  they 
have  been  decided.  The  rule,  then,  that  ensues  in  respect  of 
both  these  principles — that  relating  to  the  alveus  and  that 
relating  to  the  water — is  this,  that,  subject  to  the  ordinary  law 
of  trespass,  any  riparian  owner  may  utilize  the  alveus  in 
order  to  exercise  his  extraordinary  rights  of  using  the  water  of 
the  stream,  provided  he  does  not  sensibly  decrease  its  volume, 
or  sensibly  obstruct  it  as  against  any  other  riparian  owner.  As 
far  as  the  alveus  itself  is  concerned,  it  is  subject  to  just  the  law 
of  trespa&s.  If  the  riparian  owner  on  this  side  of  the  stream 
owns  the  land  on  that  side  of  the  stream,  jand  therefore  owns 
the  alveus  from  side  to  side,  he  may,  if  he  likes,  put  a  dam 
across  the  whole  of  the  alveus  in  order  to  exercise  his  extra- 
ordinary right  of  user  of  the  water,  provided  always  that  his 
doing  so  does  not,  as  I  said  before,  sensibly  diminish,  divert,  or 
obstruct  the  stream  of  water  as  against  other  riparian  owners. 
If  he  does  not  own  both  sides  of  the  stream,  but  owns  only  one 
side,  and  can,  and  does,  obtain  the  consent  of  the  other  man  on 
the  opposite  side  of  the  stream,  he  can  do  the  same  thing;  or 
having  regard  to  tjie  ordinary  limitations  which  appertain  to 
the  law  of  trespass,  he  may  do  it  too,  but  he  cannot,  of  course, 
trespass  on  that  which  is  the  land  of  another  without  his 
consent  or  without  any  of  those  other  excuses  which  the  law 
allows  when  the  question  of  trespass  arises  in  relation  to  land. 

Those  principles  of  law  are  made  perfectly  clear  as  it  appears 
to  us  from  the  cases  which  have  been  cited  to  us.  The  case  of 
Bickett  V.  Morris  (y)  discusses  the  question  apparently  somewhat 
(y)    L.R.  1  H.L.  (Sc.)47, 
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at  large,  and  as  a  result  the  actual  decision  of  the  Court  is  in 
places  not  as  clear  as  it  is  made  in  subsequent  cases.  But  in 
his  judgment  Lord  Chelmsford,  as  Lord  Chancellor,  at  pp.  55, 
56,  seems  to  put  the  matter  within  limitations  which  cannot  be 
mistaken.  He  says : — "  These  views  "  (speaking  of  the  views  of 
the  Scotch  Judges  in  the  Court  below)  "  appear  to  me  to  be 
perfectly  sound  in  principle  and  to  be  supported  by  authority. 
The  proprietors  upon  the  opposite  banks  of  a  river  have  a 
common  interest  in  the  stream,  and  although  each  has  a  propei^ty 
in  the  alveus  from  his  own  side  to  the  medium  JUum  fiaminU 
neither  is  entitled  to  use  the  alveus  in  such  a  manner  as  to  inter- 
fere with  the  natural  flow  of  the  water.  My  noble  and  learned 
friend,  the  late  Lord  Chancellor,  during  the  argument,  put  this 
question  :  '  If  a  riparian  proprietor  has  a  right  to  build  upon  the 
stream,  how  far  can  this  right  be  supposed  to  extend  ?  Cer- 
tainly (he  added)  not  ad  medium  filum,  for,  if  so,  the  opposite 
proprietor  must  have  a  legal  right  to  build  to  the  same  extent 
from  his  side.'  It  seems  to  me  to  be  clear  that  neither  pro- 
prietor can  have  any  right  to  abridge  the  width  of  the  stream, 
or  to  interfere  with  its  regular  course ;  but  anything  done  in 
alveo,  which  produces  no  sensible  effect  upon  the  stream,  is 
allowable."  He  goes  on  to  say  later  on : — "  Upon  principle,  then, 
the  respondents  had  a  cause  of  action  in  respect  of  the 
Defender's  building,  and  were  entitled  to  a  declaration  against 
the  encroachment,  and  a  decree  to  have  the  obstruction 
removed.  The  authorities  cited  in  the  argument  at  the  bar 
support  the  principle,  and  establish  a  satisfactory  distinction. 
The  proprietors  on  the  banks  of  a  river  are  entitled  to  protect 
their  property  from  the  invasion  of  the  water  by  building  a 
bulwark,  ripm  muniendce  cauad,  but  even  in  this  necessary  defence 
of  themselves  they  are  not  at  liberty  so  to  conduct  their 
operations  as  to  do  any  actual  injury  to  the  property  on  the 
opposite  side  of  the  river.  In  this  case  mere  apprehension  of 
danger  will  not  be  sufficient  to  found  a  complaint  of  the  acts 
done  by  the  opposite  proprietor,  because,  being  on  the  party's 
own  ground,  they  were  lawful  in  themselves,  and  only  became 
unlawful  in  their  consequences  upon  the  principle  of  sic  tUere 
tuo  lU  alienum  non  Icedas.     But  any  operation  extending  into  the 
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stream  itself  is  an  interference  with  the  comnjon  interest  of  the 
opposite  riparian  proprietor,  and  therefore,  the  act  being  prima 
facie  an  encroachment,  the  onu8  seems  properly  to  be  cast  upon 
the  party  doing  it  to  show  that  it  is  not  an  injurious  obstruction." 
The  result,  therefore,  is  that  His  Lordship  lays  it  down  that 
anything  done  in  alveo  that  produces  no  sensible  effect  upon  the 
iitream  is  allowable.  The  expression  "  sensible  effect  upon  the 
.stream  "  must  be  rationally  interpreted,  because  if  you  dip  your 
finger  in  the  water  you  produce  a  sensible  effect  upon  the  water 
in  one  sense.  But  His  Lordship  is  referring  there  to  the  word 
"  sensible  "  as  applied  generally  to  the  water  of  a  stream — that 
you  must  not  diminish  it  sensibly.  You  may  take  ten  million 
gallons  of  water  out  of  it,  and  that  would  be  an  enormous 
abstraction ;  but  yet,  of  course,  you  may  do  it  if  you  do  not 
sensibly  diminish  the  volume  for  other  people's  use.  In  the 
same  way  you  may  obstruct  the  stream,  provided  you  do  not 
sensibly  divert  it  or  throw  it  back  upon  the  man  above.  As  it 
has  been  in  effect  put  by  Lord  Blackburn  in  another  case: — 
*  You  may  place  in  alveo  an  obstruction  which  may  have  the  effect 
of  diverting  a  large  portion  of  the  stream  into  your  own 
riparian  land  for  your  own  riparian  purposes,  provided  you  let 
the  stream  go  on  the  other  side  to  pursue  its  course  in  its  old 
line  of  flow.  No  matter  what  quantity  you  divert  or  use  for 
the  time  being  so  long  as  you  do  not  sensibly  diminish  it  for  the 
man  below — you  may  obstruct,  always  provided  that  in  doing  so 
you  do  not  effect  or  produce  any  injury  on  the  man  opposite." 
That  word  "sensible"  must  be  sensibly  remembered  in  reading 
all  these  cases.  It  does  not  mean  any  even  considerable  inter- 
ference with  the  stream,  provided  that  interference  does  not 
amount  to  a  breach  of  the  rule  of  law  which  I  have  already 
stated.  Then  his  Lordship  goes  on,  in  effect,  to  say  that  "every 
interference  is pritnd  facie  an  encroachment."  That  is  true;  and 
if  there  be  an  interference — it  may  be  little  or  it  may  be 
much — it  is  prima  facie  an  encroachment,  and  therefore  he  says 
that  the  oniL8  is  always  on  the  man  who  thus  interferes  to  show 
that  it  does  not  sensibly  diminish  the  flow,  or  obstruct  the  flow,  or 
divert  the  flow ;  and  if  he  does  that,  it  necessarily  follows  logic- 
ally from  that  proposition  as  stated  that  if  a  man  does  show 
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that  the  flow  is  not  sensibly  diminished,  or  sensibly  obstructed, 
or  sensibly  diverted,  then  he  has  discharged  that  onus,  and  he 
has  satisfied  the  law  that  he  has  done  nothing  which  he  is  not 
entitled  to  do. 

That  case  is  followed  by  the  case  of  On^-Ewing  v.  Colqu- 
houn  (z).  Therein  Lord  Blackburn,  as  indeed  is  his  wont,  puts 
the  matter  as  clearly  as  language  can  put  it.  He  gathers 
together  the  apparent  differences  in  the  various  Courts  of  the 
realm,  and,  having  so  brought  them  together,  he  discusses  Bickett 
v.  Morris  (a)  amongst  other  cases.  He  limits  its  extravagance,  if 
it  be  lawful  to  say  so,  or  the  excursion  from  the  direct  line 
which  their  Lordships  were  considering,  and  he  brings  the 
decision  to  its  precise  ratio,  and  he  then  discusses  it  in  his  own 
vigorous  fashion  at  p.  854 — "  My  Lords,  as  the  ratio  decidendi 
of  Bickett  v.  Morris  (a)  is  unquestionably  binding,  I  shall  pro- 
ceed to  support  my  view  of  that  decision  by  argument  and 
authority,  and  I  think  it  the  more  necessary  to  do  so  as  the 
Lord  President,  who  as  Lord  JusticcClirk  was  a  party  to  that 
decision,  seems  now  to  take  a  different  view  of  the  effect  of  that 
decision  from  that  which  I  take.  My  Lords,  where  the  property 
in  the  banks  of  the  natural  stream,  above  the  flow  of  the  tide,  is 
in  different  persons,  primd  facie,  and  until  the  contrary  is 
shown,  the  boundary  between  their  properties  is  the  viedkm 
filum  aqvxB.  In  this  respect  there  is  no  difference  between  the 
law  of  England  and  Scotland.  And,  after  some  diversity  of 
opinion,  it  has,  I  think,  been  for  many  years  the  settled  law 
of  England  that  the  proprietor  of  land  on  the  bank  of 
such  a  river  has,  6ls  incident  to  his  property  in  the  land, 
a  proprietary  right  to  have  the  stream  flow  in  its  nataral 
state,  neither  increased  nor  diminished,  and  this  quite  in- 
dependently of  whether  he  has  as  yet  made  use  of  it,  or, 
as  it  used  to  be  called,  appropriated  the  water.  This  can 
hardly  be  considered  as  settled  law  in  England  before  the 
case  of  Mason  v.  Hill  (6).  He  goes  on  to  point  out  that  from 
1625  it  had  been  the  law  in  Scotland,  and  says  .—"Precisely  i 
the  same  law  has  been  now  established  in  America  (Blanduvd 

{z)     2  App.  Cas.  839.  (a)    L.R.  1  H.L.  (Sc.)  47. 

(6)    [1833]  5  B.  &  Ad.  1. 


Digitized  by  VjOOQIC 


V.L.R.] 


SUPREME   COURT:    VICTORIA. 


785 


V.  Miller  (c))  and  in  England  {Mason  v.  Hill)  without,  I  think, 
either  the  American  or  English  judges  being  aware  that  the 
Scotch  judges  had  so  long  before  anticipated  their  reasoning. 
This  right  is  subject  to  the  use  of  the  water  by  those  above 
hira,  below  him,  and  opposite  to  him,  either  acquired  bj'^ 
user,  or  such  as  the  general  law  gives  to  the  riparian  proprie- 
tors." After  referring  to  Embrey  v.  Owen  (d),  he  continues : — 
"  In  Miner  v.  Oilmour  (e)  Lord  Kingsdown,  in  delivering  the 
judgment  of  the  Privy  Council,  says : — 'It  did  not  appear  that 
for  the  purpose  of  this  case  any  material  distinction  exists 
between  the  French  and  the  English  law.  By  the  general  law 
applicable  to  running  streams,  every  riparian  proprietor  has  a 
right  to  what  may  be  called  the  ordinary  use  of  the  water 
flowing  past  his  land  ;  for  instance,  to  the  reasonable  use  of  the 
water  for  his  domestic  purposes,  and  for  his  cattle,  and  this 
without  regard  to  the  effect  which  such  use  may  have  in  case 
of  a  deficiency  upon  proprietors  lower  down  the  stream.  But, 
further,  he  has  a  right  to  the  use  of  it,  or  what  may  be 
deemed  the  extraordinary  use  of  it,  provided  that  he  does  not 
thereby  interfere  with  the  rightsof  other  proprietors  either  above 
or  below  him.  Subject  to  this  condition,  he  may  dam  up  the 
stream  for  the  purpose  of  a  mill,  or  divert  the  water  for  the  pur- 
pose of  irrigation.  But  he  has  no  right  to  interrupt  the  regular 
flow  of  the  stream  if  he  thereby  interferes  with  the  lawful  use 
of  the  water  by  other  proprietors,  and  inflicts  upon  them  a 
sensible  injury/"  Then  the  judgment  in  several  other  places, 
which  I  will  not  now  cite,  discusses  the  other  authorities,  and 
Lord  Blackburn  puts  the  thing  precisely  as  I  have,  though 
much  more  effectually  than  I  have,  endeavoured  to  re-state  it 
here. 

It  has  then  to  be  remembered  that  every  part  of  the  water 
belongs  to  either  riparian  owner,  but  that  the  alveus — that  is, 
any  part  of  it  which  is  immediately  opposite  a  given  proprietor 
or  proprietors — belongs  to  that  proprietor  or  those  proprietors. 
It  is  very  important  also  to  remember  that  every  riparian  pro- 
prietor may  go  and  take  the  water  wherever  he  finds  it,  and 

(c)    8  Oreenleaf  Amer.  Rep.  268.  (d)    6  Ex.  3r)3,  367. 

(«)    [1858]  12  Moo.  P.C.  156. 
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F.C.  for  this   purpose   may  go  up  the  stream  or  down  the  stream, 

1904  or '  wherever    the    water    is,    along    the    particular    land    of 

^j^ —  which  he   is   the  proprietor.      As  far    as  the   cdvevua   is    con- 

r.  cerned,  neither  of  them   can  make  any  excursion  on  to  other 

*       parts    of    it    beyond    the    mediain  filum  fluniinis.    In    the 

MacUlen,  C,J.  ^y^^^x^^^  q^^q  vve  have  to  apply  those  principles,  and  as  far 
as  we  are  concerned  it  is  exceedingly  easily  done.  The  case 
states  that  there  is  a  dam,  which  is  described  in  the  case,  up- 
stream relatively  to  a  weir.  As  to  that  dam,  the  finding  for  our 
judgment  is  this ; — '*  It  obstructs  the  flow  of  the  stream 
sufficiently  to  enable  defendant  to  irrigate  his  land,  but  it  does 
no  appreciable  damage  to  plaintiflT."  The  result  is  that 
as  far  as  we  are  concerned  to-day,  there  is  an  erection 
in  cdveo  which  does  obstruct  the  stream,  but  not  so  as 
to  sensibly  obstruct  the  flow  of  the  water  as  against 
the  people  who  are  above  or  to  sensibly  diminish  it  as 
against  those  below.  The  result  is,  therefore,  applying  the 
principles  above  stated,  that  the  obstruction  in  that  case  is  a 
lawful  obstruction,  and  the  defendant  has  shown  that,  though 
he  has  placed  it  in  alveo,  he  has  done  it  legitimately,  because  he 
has  not  sensibly  diminished,  obstructed,  or  diverted  the  stream 
within  the  proper  meaning  of  the  word  "  sensibly." 

There  is*  also  a  weir,  the  history  of  which  is  somewhat 
ditt'erent.  It  appears  that  the  dam  was  erected  in  1884,  and  was 
washed  away  from  time  to  time,and  was  from  time  to  time  mended 
or  re-erected.  It  remains  there  at  the  present  day.  It  was  some- 
times strengthened  by  a  mound  of  bags  being  placed  upon  it. 
That  is  its  history,  and  the  true  principles  of  law^  when  applied 
to  the  particular  findings  of  the  Judge,  in  our  opinion,  dispose 
of  the  matter.  As  to  the  weir,  it  appears  to  us  that  there  was 
an  alteration  made  in  the  stream  by  a  cut  which  the  municipal 
corporation  made,  and  the  eflect  was  that  the  water  used  to 
undercut  the  bottom  of  the  stream — the  cdveus — and  with  the 
eflect,  which  always  happens  where  the  soil  is  alluvial,  that 
when  the  stream  became  very  small  the  water  simply  dribbled 
over  the  edge  of  each  inequality  in  the  bed  and  undercut 
them,  leaving  a  ledge  of  earth ;  and  then,  when  a  great 
body  of   water  came  along,  its    weight  and  rush  broke  down 
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that  piece,  and  a  considerable  amount  of  earth  was  washed 
away.  Then  the  same  process  went  on  again  and  again. 
In  order  to  stop  that,  this  weir,  a  wooden  building,  was 
erected  by  the  defendant  for  the  purpose  of  making  a  face 
that  would  not  be  eroded,  and  the  effect  of  it  was  to  stop 
the  erosion  which  it  had  been  put  there  to  prevent.  The 
weir  itself  was  so  placed  that  it  is  found  that  it  was  "  on 
a  level  with  the  bed."  The  result  was  therefore  that  it  was  no 
obstruction  above  the  bed — the  alveas — and,  in  that  point  of 
view,  could  not  be  any  breach  of  the  law  relating  to  water- 
courses. We  take  it,  as  the  result  of  the  cases  which  I  have 
mentioned  and  of  the  other  cases  cited  in  them,  that  every 
riparian  proprietor  has  the  right  to  make  erections,  as  it  is  put, 
ripen  muniendce  caiisd — for  the  purpose  of  repairing  or  main- 
taininor  his  bank — and  he  certainly  can  so  mend  or  maintain  his 
banks.  It  seems,  however,  probable,  though  it  is  unnecessary  to 
deal  with  that  here  to-day,  that  he  has  the  right  to  mend  the 
bottom  so  as  to  maintain  the  bottom  in  good  order  and  con- 
dition, provided  he  does  not  sensibly  raise  or  lower  that  bottom. 
It  is  found  by  the  learned  Judge  that  the  weir  was  constructed 
on  a  level  with  the  bed,  and  his  finding  then  goes  on  to  say : — 
"  This  weir  does  not  obstruct  the  natural  flow  of  the  stream,  but 
it  has  arrested  or  retarded  the  erosion  of  the  bed  of  the  river." 
We  think  that,  as  it  does  not  obstruct  the  natural  flow  of  the 
stream,  according  to  all  the  authorities  it  is  not  a  breach  of  the 
law.  He  has  done  that  which  is  both  useful  and  legitimate  in 
order  to  preserve  the  river  in  the  state  in  which  it  then 
was — operating  for  the  advantage  of  all  the  parties,  and  not 
interfering  with  the  rights  of  any  of  them. 

There  were  a  number  of  cases  cited  to  us  which  it  is 
right  to  refer  to  in  order  to  show  that  they  are  not  per- 
tinent to  the  matters  involved  here.  They  are  cases  which 
decide  that  where  the  original  and  natural  course  of  a  stream 
has  been  altered  by  any  natural  cause  so  that  a  new  flow — a 
new  stream,  different  altogether  to  the  old  stream — has  been 
formed,  then  a  person  who  would  'have  been  a  riparian 
owner  on  the  banks  of  the  old  stream  must  not  interfere 
with    the    stream    as    it    has    become   in    order    to    bring    it 
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back  to  its  old  course,  or  do  anythinor  which  has  that 
effect.  The  result  is  that  where  the  banks  of  a  stream 
have  tumbled  in,  or  by  reason  of  obstructions  which  have  been 
long  allowed  to  remain  in  the  bed  of  the  river,  the  course  has 
been  lost  in  whole  or  in  part  and  a  new  course  is  being  pursued 
by  the  stream,  then  a  person  who  would  have  been  entitled  to 
the  ownership  of  the  bank  or  banks  of  the  old  course  must  not 
do  anything  to  restore  the  stream  from  its  new  course  to  its  old 
course ;  because,  as  it  has  been  put,  these  are  the  operations  of 
nature,  and  as  nature  has  altered  the  stream  so  all  the  world 
'must  take  it.  But  if  the  alveiis  is  being  destroyed  by  the 
operations  of  nature,  riparian  proprietors  may,  for  their  own 
benefit  and  protection,  preserve  the  course  as  it  was  by  mending 
or  maintaining  the  banks  and  the  bottom.  The  case  of  Menzm 
V.  Breadalbane  (  f),  and  Farquharson  v.  Farquharsan,  cited  in  it; 
at  p.  421,  make  that  absolutely  clear,  and,  as  I  have  said,  that  Is 
also  the  judgment  of  the  Court  in  Ch^r-Ewing  v.  Colquhoun  (g). 
We  therefore  think  that  these  questions  which  are  put  to  ns 
ought  to  be  answered — (1)  '*Is  the  plaintiff  entitled  to  recover 
nominal  damages?"  "  No ;  apart  altogether  from  the  question  of 
trespass."  We  desire  to  let  it  be  thoroughly  understood  that  we 
do  not  deal  with  the  question  of  trespass,  as  the  materials  are 
not  before  us.  The  learned  Judge  has  stated  this  case  seeking  to 
extract  from  us  our  opinion  as  to  the  question  of  interference 
with  the  water  flow  as  contradistinguished  from  interference 
with  the  alveuB  as  mere  land  or  with  the  bank.  We  do  not  say 
anything  as  to  the  question  of  trespass,  because  we  do  not  think 
this  case  is  ripe  for  decision  on  that  point.  But  subject  to  any 
view  which  the  learned  Judge  may  take  as  to  any  interference 
with  the  alvexiB  or  the  bank,  apart  from  trespass,  the  plaintiff  is 
not  entitled  to  recover  nominal  damages. 

As  to  the  second  question — "  Is  the  plaintiff  entitled  to  an 
injunction  as  claimed  by  her?" — we  answer  (confining  our 
attention  to  any  interference  with  the  water)  "  No." 

The  question  of  the  costs  of  this  matter  rests  also  with  us  by 
the  Statute.  On  that  subject  there  is  also  a  little  difficulty. 
We  see  that  it  may  be  that  the  learned  Judge  may  yet  conclude 

(/)  3  Bli.  (N.S.)  414.  0/)    2  App.  Cas.  839. 
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that  on  the  question  of  tre.spass  the  plaintiff  is  entitled  to  succeed. 
We  express  no  decision  as  to  that.  It  may  be  that  the  ultimate 
judgment  in  the  action  may  be  for  the  plaintiff,  and  if  that  be 
so,  then  questions  as  to  fairness  might  arise  on  the  question  of 
costs.  But  the  plaintiff  has  brought  this  action,  and  this  par- 
ticular case  stated  is  one  of  the  incidents  of  this  action.  The 
defendant  has  been  brought  here  to  fight  this  case  stated, 
and  therefore  it  would  be  unfair  to  deprive  him  of  the 
costs  of  it  when  he  has  been  successful.  Therefore  we  think 
that  the  proper  order  to  make  as  to  costs  is  that  the  costs  of 
this  case  stated  be  the  defendant's  costs  in  the  cause.  The 
result  will  be  the  ordinary  one,  that  if  he  succeeds  and  gets 
judgment  finally  in  the  action  with  costs  then  he  gets  all  the 
costs  of  the  action  ;  but  if  he  fails,  and  judgment  is  gi^en 
against  him  with  costs,  the  plaintiff  will  get  the  costs  of  the 
action,  but  not  the  costs  of  this  case  stated. 

Questions  answered  in  favour  of  the  defendant. 

Solicitors  for  the  plaintiff:  Dugdale  <k  Greber, 
Solicitors  for  the  defendant:  Moule,  Hamilto7i  <fc  Kiddle, 
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TURNER  V.  MANGAN. 

P<dice  Offences  Act  1890  {No,  1126),  «.  41  {\2)— Place  of  public  resort, 

A  pathway  leading  up  to  and  forming  part  of  railway  station  premises  adjoining 
the  ticket  office,  along  which  mimbers  of  people  passed,  and  on  the  fence  of  which 
stock  notices  were  posted  for  the  information  of  the  public,  is  **  a  place  of  public 
resort"  within  the  meaning  of  sec.  41,  sub- sec.  (xii.),  of  the  Police  Offences  Act 
1890. 

Case  stated  by  the  Court  of  General  Sessions  at  Melbourne. 

John  Turner  was  charged  under  the  Police  Offences  Act  1890 
(No.  1126),  sec.  41  (xii.),  with  that,  "being  a  suspected  person, 
he  did  on  11th  July  1903  then  and  there  frequent  a  certain 
place  of  public  resort,  to  wit  the  Newmarket  railway  station, 
there  situate,  the  same  being  at  the  time  a  place  of  public  resort, 
with  intent  to  commit  a  felony."     The  evidence  was  that  the 
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accused  was  seen,  not  on  the  platform,  but  only  on  the  ramp: 
that  notices  relating  to  live  stock  were  ordinarily  posted  on  the 
ramp,  and  tliat  people  went  there  every  day  to  look  at  them: 
that  the  ticket  window  was  outside  the  platform  and  at  the  top 
of  the  ramp. 

The  accused  was  convicted,  and  his  conviction  was  affirmed 
hy  the  Court  of  General  Sessions. 

A  case  was  stated  as  to  whether — 

(rt.)  Certain  evidence  was  admissible  at  the  stage  at  which  it 
was  given. 

(6.)  Whether  the  facts  in  evidence  did  or  did  not  constitute 
the  pathway  leading  up  to  the  wicket  gate  of  the  railway  station 
platform,  and  outside  the  platform,  a  "  place  of  public  resort." 

Eaglesov,  for  the  accused,  cited: — McWilliams  v.  TItf 
Justices  oj  Melhouime  (a) ;  Davidson  v.  Darlington  (6). 

Wanliss,  for  the  Crown,  cited : — Re  Jones  (c) ;  Reg.  v. 
Wellard  (d). 

Cur.  adv.  vvlt 


Hood,  J.,  read  the  following  judgment: — As  to  the  first 
question  herein,  counsel  for  the  defendant  has  stated  that  it 
does  not  raise  the  objection  which  he  took.  With  that  I  have 
nothing  to  do  ;  I  can  only  deal  with  the  point  stated,  and  as  it 
stands  there  is  nothing  in  it. 

As  to  the  second  question,  I  think  that  there  were  facts  in 
evidence  to  show  that  the  pathway  referred  to  was  a  place  of 
public  resort  when  the  defendant  was  there.  It  is  part  of  the 
station  premises  adjoining  the  ticket  office.  People  were 
resorting  there  in  numbers,  and  it  was  a  place  where  stock 
notices  were  posted  which  persons  went  to  read.  If  the  facts  in 
Davidson  v.  Darlington  (e)  are  looked  into,  they  show  that  that 
decision  really  governs  the  present  case.  (I  wish  fco  say,  in 
respect  to  the  first  point  decided  there,  that  in  the  case  of  R-  v- 


(a)  [1896]  18  A.L.T.  78. 
{h)     [1899]  24  V.L.R.  667. 
(r)  ll8o2]  7  Kx.  586. 


[fi)    [1884]  14  Q.B.D.  63. 
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StuH  (/),  though   there  were  three  summonses,  there  was  only 

the  one  and  the  same  charge  for  a  joint  offence,  and  therefore 

that  decision  did  not  apply  to  the  facts  of  R,  v.  Muir  (g).)     The 

decision  in  McWilliams  v.  Justices  of  Melbou'^me  (It),  which  was 

relied  upon,  does  not  seem  to  me  to  apply.     The  Court  there 

held  that  the  mere  fact  that  the  public  used  a  street  qua  street 

did  not  make  it  a  place  of  public  resort.     That  cannot  mean,  as 

was  contended,  that  the  use  of  a  place  by   the  public  in  the 

manner  in  which   the  place  was   intended   to    be   used    would 

prevent    it   from   being   a    place   of    public    resort.     Such    an 

interpretation   would  exclude   all   places    which   are   expressly 

intended  for  public  resort,  such  as  theatres  and  gardens,  and 

which  have  been  held  to  be  within  the  section.     Nor  has  the 

permanencj'  of  the  use  anything  to  do  with  the  matter.     "  The 

object  of  the  provision  is  the  protection  of  large  assemblies  of 

persons  from  the  depredations  of  thieves  and  pickpockets,  and 

the  permanent  character  of  the  assembly  appears  to  me  to  be 

quite  immaterial:"  Sewell  v.  Taylor  (i). 

I  therefore  answer  the  questions  by  saying  that  neither  of 
the  contentions  is  correct. 
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Attorney  for  the  Crown  :  Guinness,  Crown  Solicitor. 
Attorney  for  the  accused  :  L.  S.  Lazarus, 


w.  H.  M. 


In  re  PYNE  ;  Ex  parte  THE  PERPETUAL  EXECUTORS  AND 
TRUSTEES  ASSOCIATION  OF  AUSTRALIA  LIMITED. 

Probate  Charge  Act  1903  (No,  1827),  «.  ^—Solicitor's  charges  Jor  obtaining  probate 
—**  Property  l^t**-~Oross  or  net  va^ne — Costs  oj  preparing  statement — What 
are  inducted  in. 

For  the  purpose  of  determiniog  the  charges  to  be  allowed  under  the  Prolate 
Charges  Act  1903  to  a  solicitor  for  obtaining  probate  the  gross  value  of  the  estate 
isto  be  looked  at. 

The  costs  of  *' preparing  statement,"  which  may  be  charged  for  separately, 
include  the  costs  of  instructions  for  statement  and  of  the  affidavit  verifying  the 
statement. 


U)   [1876]  2V.L.R.  103. 

io)    [1896]  2  A.L.R.  (C.N.)  322. 


{h)     [1896]  2  A.L.R.  202. 

(i)      [1860]  7  C.B.  (N.S.),  at  p.  164. 


HOOD,  J. 

1904 
May  19. 
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HOOD,  J.  Summons  to  Review  Taxation. 

1904  The  solicitor  s  bill  of  costs  for  obtaining  probate  of  the  will 

Re  Pynk  ;      of  William  Symons,  deceased,  of  which  the  Perpetual  Executors 
This^P^etual  ^^^  Trustees  Association  were  executors,  contained  the  following 
Executors      items  : — 


AND 

Tkustees 
Association 

OP 

Australia 
Limited. 


Statutory  costs  of  obtaining  probate,  estate 

valued  at  4114/.  (gross) 13^.  10«.    Orf. 

Instructions  for  statement,  including  attend- 
ances on  valuers,  the  executors,  and 
others         3i.     3«.    W. 

Instructions  for  affidavit  verifying  statement  OZ.     6«.    M. 

The  net  value  of  the  estate  was  less  than  4000Z.  The 
taxing  officer  reduced  the  first  item  to  13/.,  which  was  the 
allowance  provided  by  the  Probate  Charges  Act  1903  for  an 
estate  where  the  property  left  was  more  than  3500/.,  and  not 
more  than  4000/. 

The  taxing  oflScer  also  disallowed  the  second  and  third  items, 
on  the  ground  that  they  were  not  part  of  the  costs  of  "  preparing 
statement,"  which  the  Act  allows  the  solicitor  in  addition  to  the 
fixed  charge.  A  summons  was  thereupon  taken  out  to  review 
the  taxing  officer's  decision, 

Paul  in  support  referred  to  the  AdrmnUtration  anJ 
Probate  Act  1890,  sec.  29  ;  "  Rules  of  Supreme  Court,"  App.  N. ; 
and  the  Probate  Charges  Act  1903  (No.  1827),  sec.  2. 

Hood,  J.  I  think  the  taxing  officer  is  wrong  on  all  three 
points.  At  first,  taking  sec.  2  (a)  by  itself,  the  words  ''property 
left "  rather  inclined  me  to  the  view  that  the  sub-section  was 
dealing  with  the  amount  actually  received  by  the  beneficiaries; 
but  passing  to  sub-section  (6),  relating  to  letters  of  administra- 
tion, the  gross  amount  of  property  seems  to  be  what  is  intended 
as  the  basis  for  arriving  at  a  ready  system  of  fixing  cost«  in  small 
estates.  If  the  gross  amount  does  not  exceed  the  amount  which 
is  there  mentioned,  the  costs  are  not  to  exceed  the  sum  fixed- 
As  to  the  other  items,  I  see  no  possible  reason  why  the  cost 
of  "  preparing  and  passing  "  the  statement  should  be  extra  to 
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the  fixed  sum  if   it  is  only  filling  up  the   document   that   is      HOOD,  J. 
intended.     The  Legislature  recognized  that  there  may  be  some  1904 

extra  work  which  the  solicitor  would  have  to  do,  and  which  jje  Pynb  ; 
would  cause  him  a  fair  amount  of  trouble.  It  would  be  a  xhb^P^etu 
ridiculous  view  to  take  that  the  solicitor  should  be  allowed  Exkcutors 
specially  for  engrossing  and  filling  up  the  document,  and  yet 
be  allowed  nothing  for  getting  the  information  for  it.  The 
objections  will  be  referred  back  to  the  taxing  officer. 


Solicitors  for  the  applicant :  Hughes  &  PermezeL 


J.  M. 


AND 

Tbustebs 
Association 

OF 
AUSTBALIA 

Limited. 


[IN    CHAMBERS.] 
In  re  KING ;  KING  u  BERNDT. 

Wiil — Con9trticiion — Trustee — Direction  to  sell  realty— Duty — Power  to  postpone 
sale  or  to  lease — Practice— Originating  summons— Infant— Representation, 

A  testator  declared  that  upon  the  happening  of  certain  events  his  trustees 
should  with  all  convenient  speed  absolutely  sell  and  dispose  of  his  real  estate  or 
snch  part  thereof  as  should  be  then  unsold. 

fields  that  although  the  words  **  with  all  convenient  speed  "  gave  the  trustees 
a  certain  discretion  to  postpone  the  sale,  if  in  doing  so  their  conduct  was  after- 
wards challenged  by  any  beneficiary  it  would  lie  upon  them  to  show  that  the 
interests  of  such  beneficiary  had  not  been  injured  by  the  delay. 

Held  alnOy  that  in  such  a  case  the  trustees  ought,  as  far  as  possible,  to  keep 
their  discretion  open  and  unfettered. 

Upon  a  summons  asking  the  Court  to  determine,  in  the  interests  of  infants 
beneficiaries,  whether  something  should  be  done  or  forborne,  the  infants  should 
be  brought  before  the  Court  personally. 

The  NcUumal  Trustees  Executors  and  Agency  Co.  Ltd,  v.  Johnson  ([1892]  18 
V.L.R.  386)  distinguished. 

Originating  Summons. 

Robert  King,  by  his  will  dated  9th  August  1883,  appointed 
his  wife,  Agnes  King,  and  his  daughter,  Anne  Jane  King, 
tru.stees  and  executors  thereof,  and,  after  making  certain 
bequests  of  personal  estate,  devised  all  his  real  estate  to  his 
trustees  upon  trust  to  receive  the  rents  and  profits,  and  (after 
payment  of  interest  in  respect  of  any  mortgage  thereon)  to  pay 
thereout  to  his  daughter  Anne  Jane  an  annuity  of  lOOi.  during 
her  life,  and  to  pay  the  residue  to  his  wife  during  her  life 
provided  she  should  so  long  continue  his  widow,  and  upon  the 
death  or  marriage  of  his  wife  upon  trust  to  pay  the  rents,  issuesi 
Vol,  29,  V.L.R.  AAA 


HOLROYD,  J. 

January  6. 

In  re 
Kino. 
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HOLROYD,  J.  and  profits  (after  payment  of  interest)  to  his  said  daughter  during 
1904  her  life  for  her  separate  use.    The  will  contained  a  proviso  that 

In  re  the  trustees,  in  their  absolute  discretion,  at  any  time,  for  the 
purpose  of  satisfying  and  paying  ofif  any  mortgages  on  testator's 
real  estate,  or  for  the  purpose  of  paying  his  debts,  funeral  and 
testamentary  expenses,  might  absolutely  sell  or  dispose  of  any 
part  of  the  real  estate,  and  have  power  to  grant  leases  of  all  or 
any  part  of  such  real  estate,  for  any  term  not  exceeding  five 
years,  at  the  best  rent  that  could  reasonably  be  obtained  therefor. 
Upon  the  death  or  marriage  again  of  his  w4fe,  and  upon  the  death 
of  his  said  daughter,  the  testator  declared  that  the  trustees  for 
the  time  being  of  his  will  should,  with  all  convenient  speed, 
absolutely  sell  and  dispose  of  his  said  real  estate,  or  such  part 
thereof  as  should  be  then  unsold,  and  should  stand  possessed  of 
the  moneys  to  arise  from  such  sale  or  sales  upon  trust  for  all  the 
children  or  any  the  child  of  his  said  daughter  Anne  Jane  and 
all  his  other  children  in  equal  shares  and  proportions,  and  if 
there  should  Idc  only  one  of  the  above-mentioned  persons,  the 
whole  for  such  one,  and  he  declared  that,  in  the  event  of  the  death 
of  either  his  last-mentioned  children  leaving  lawful  issue,  such 
issue  should  take  the  share  to  which  his  or  their  jmrent  would 
have  been  entitled  if  he,  she,  or  they  had  lived.  There  was  no 
provision  for  the  appointment  of  new  trustees  contained  in  the 
will. 

Robert  King,  the  testator,  died  1st  October  1883.  Probate 
was  granted  to  Agnes  King,  his  widow,  and  daughter,  Anne 
Jane.  Both  of  these  persons  were  now  dead,  the  widow  not 
having  married  again,  and  the  daughter  dying  unmarried.  Of 
several  other  children  who  survived  the  testator  one  died  before 
her  interest  under  the  will  tecame  vested,  leaving  children,  some 
of  whom  were  infants,  all  resident  outside  the  jurisdiction. 

James  Leslie  King  and  William  Girvin  King,  two  of  testator's 
children,  issued  a  sununons  asking — (1)  an  order  for  the  appoint- 
ment of  new  trustees  of  the  will,  (2)  an  order  sanctioning  the 
postponement  by  such  new  trustees  of  the  sale  of  the  real  estate 
for  a  period  not  exceeding  six  years  as  they  or  the  survivor  of 
them  or  other  the  trustees  or  trustee  for  the  time  being  of  the 
will  in  their  or  his  discretion  might  think  fit,  (3)  an  order  that 


Digitized  by  VjOOQIC 


V.L.R.]  SUPREME  COURT:    VICTORIA  ,79^ 

such  trustee  or  trustees  might  from  time  to  time  during  such  HOLROYD,  J. 
postponement  of  sale  be  at  Hberty  to  grant  leases  of  the  real  estate,  1904 

and  (4)  so  far  as  might  be  necessary  administration  by  the  Court.  in  re. 

Matilda  Bemdt,  one  of  the  testator's  children,  resident  within 
the  jurisdiction,  was  made  defendant  on  behalf  of  all  the  tene- 
ficiaries  except  the  plaintiffs.  All  the  beneficiaries,  adult  and 
within  the  jurisdiction,  desired  that  the  plaintiffs  should  be 
apjx)inted  trustees.  Since  the  deaths  of  Agnes  and  Mary  Jane 
King  several  unsuccessful  attempts  had  been  made  by  the  adult 
beneficiaries  to  sell  the  real  estate. 

A.  J.  Agij  for  the  plaintiffs — ^I'lie  ordei-s  sanctioning  post- 
ponement of  sale  by  the  trustees  and  for  power  during  such 
]K>stjoonenient  to  grant  leases  of  the  real  estate  are  for  the  benefit 
of  the  infant  beneficiaries. 

Counsel  referred  to  National  Trustees  Executors  and  Agency 
Co.  Ltd.  V.  Johnson  (a) ;  Fox  v.  Dolby  (b) ;  McLelland  v. 
Howell  (c)  ;  Umphelby  v.  Grey  (d). 

L.  S.  Woolf  for  the  defendant. 

Cur.  adv,  vult. 

HoLROYi),  J.,  i-ead  the  following  judgment : — I  am  pi-epared  to 
make  an  order  appointing  the  plaintiffs  new  tinastees  of  the  will  of 
Robert  King,  deceased,  but  not  the  other  orders  asked  for.  The 
testator  declared  that  upon  the  death  or  remarriage  of  his  wife 
and  upon  the  death  of  his  daughter  Anne  Jane,  which  events 
have  happened,  the  trustees  for  the  time  being  of  his  will  should 
with  all  convenient  spe«d  absolutely  sell  and  dispose  of  his  real 
estate  or  such  part  thereof  as  should  be  then  misold.  If  under 
such  a  clause  the  trustees  would  have  no  power  to  postpone  the 
sale  of  the  testator's  real  estate,  I  have  no  jurisdiction  to  confer 
such  a  power  upon  them.  I  think  that  by  the  words  "  with  all 
convenient  speed,"  a  certain  discretion  is  confided  to  them  as  to 
postponing  the  sale,  if  it  is  manifest,  or  they  have  good  grounds 
for  believing,  that  a  postponement  would  prevent  the  property 
from  being  sacrificed ;  but,  if  their  conduct  in  so  doing    were 

(a)     18  V.L.R.  386.  (c)     [1896]  24  V.L.R.  p.  985  (n.) 

(6)     [1883]  W.N.  29.  (d)    [1898]  24  V.L.R.  979. 
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HOLROYD.  J.  aftenvards  challenged  by  the  beneficiaries  or  any    of    them,  it 
1904  would  lie  upon  the  trustees  to  show  that  the  interests  of  such 

In  rt  beneficiaries  had  not  been   injuriously  affected    by    the  delay: 

Cuf  V.  Hall  (e).     They  ought   moreover   as  far  as   possible  to 
keep  their  discretion  open,  and  not  to  put  it  for  a  definite  period 
out  of  their  power  to  sell,  although  an  opportunity    of   selling 
at  a  fair  price  should  offer.     The  trustees  can  protect  themselves 
against  adult  cestuia  que  trustent  as  regards  the    consequences 
of  any  step  they  may  take  to  which  the  latter  have  consented; 
and  so  far  the  intervention  of  the  Court   is  not  necessan-.    But 
if  the  Court  is  asked  to  detennine  that  it  would  Ije  for  the  advan- 
tage of  infants  that  something  should  be  done  or  forebome,  the 
infants  should   be   brought    before    the    Court   personally,  and 
have  an   opportunity  of  submitting  their  rights    and  interests 
to  the  Court.     They  are    not    sufficiently  represented    by   an 
adult  beneficiary  who  has  already  made    up    her    mind    as  to 
her  own  interest.    Perhaps  in  the  case  of  the  National  Trustm 
Executors    and    Agency    Company    Limited    v.    Johnson  (f)  I 
went  a  little  too  far.       But  the  order  there  sought    was   ver}* 
different ;    the  infants  were  before  the  Court,  and  put  in   the 
usual  defence ;    and  the  adults  were  all  in  favour  of  the  order 
iDeing    made.       Such    of    the    adult    beneficiaries    under   Robert 
King's  will  as  Mrs.  Berndt  has  been  selected  by  the  plaintiffs  to 
represent,  but  have  not  in  fact  consented  to  what  is  proposed, 
would  not,  in  my  opinion  be,  or  at  any  rate  ought  not  to  be, 
deprived  by  any  order  of  the  Court,  of    their  right  to  hold  the 
trustees  responsible  for  the  consequences,  if  they  could  show  the 
postponement  of  the  sale  to  have  been  rash  and  unreasonable,  as 
well  as  disastrous  to  the  estate. 

Taxed  costs  of  the  parties  to  come  out  of  the  estate ;  plaintiff's 
costs  to  be  taxed  as  between  solicitor  and  client. 

Solicitor  for  plaintiff :  Donahoo. 

Solicitor  for  defendant :  Champion. 

R.  H.  C. 

(c)     1  Jur.  N.S.  972.  (/)     18  V.L.R.  386. 
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In  re  WARD-COLE,  an  Insolvent  F.C. 

Insolvency — Assignment  in  trust  for  benefit  of  creditors — Trustee* s  commission —  1903 

Costs  of  trustee — Sequestration  of  assignor's  estate — Bight  of  trustee  under       October  12. 
deed  of  assignment  to  deduct  from  moneys  in  his  hands  belonging  to  insolvent 
estate — Costs  of  preparing  insolvent's  schedule — Bights  of  assignee  in  insolvency 
to  money  in  hands  of  trustee  under  deed  of  assignment — Insolvency  Act  1890 
{No,  1102),  s.  71. 

The  rights  to  the  payment  of  commission  properly  chargeable,  and  of  costs  and 
expenses  properly  incurred,  by  trustees  under  a  deed  of  assignment  for  the 
benefit  of  creditors  are  preserved  by  sec.  71  of  the  Insolvency  Act  1890,  and  the 
trustees  are  entitled,  notwithstanding  the  sequestration  of  the  assignor's  estate, 
to  deduct  and  retain  moneys  for  the  payment  thereof  from  the  moneys  in  their 
hands  as  such  trustees  at  the  date  of  the  sequestration. 

The  costs  incurred  in  the  preparation  and  filing  of  an  insolvent's  schedule  may 
be  allowed  out  of  the  insolvent  estate. 

The  assignee  or  trustee  in  insolvency  has  no  power  to  take  possession  of 
money  in  the  bank  to  the  credit  of  the  trustees  under  a  deed  of  assignment  for 
the  benefit  of  creditors  made  prior  to  the  sequestration  of  the  insolvent  estate. 

Semble,  that  the  Judge  of  the  Insolvency  Court  has  a  discretion  to  allow  the 
payment  out  of  the  insolvent  estate  of  any  remuneration  or  expenses  not  provided 
for  by  the  Insolvency  Acts. 

Appeal. 

On  the  27th  February  1902  Margaret  Morison  Ward-Cole 
made  an  assignment  by  deed  of  all  her  estate  to  A.  S.  Baillieu 
and  C.  B.  Norton  for  the  benefit  of  all  her  creditors.  By  order 
nisi,  dated  7th  April  1902,  and  made  absolute  on  the  1st  May 
1902,  the  estate  of  Miss  Ward-Cole  was  compulsorily  seques- 
trated. Prior  to  the  sequestration,  Messrs.  Baillieu  and  Norton 
were  entitled  to  receive  the  sum  of  54i.  2s.  9d.,  being  the  balance 
of  commission  properly  chargeable  by  them  under  the  provisions 
of  the  deed  of  assignment.  On  the  30th  April  1902  a  cheque 
was  given  by  Messrs.  Baillieu  &  Norton  to  Messrs.  Fink,  Best  & 
Hall  for  the  sum  of  19i.  14s.  5d.  for  legal  costs,  charges,  and 
expenses  properly  incurred  by  them  as  such  trustees  under  the 
provisions  of  the  deed  of  assignment.  On  the  2nd  May  1902,  E. 
N.  Brown,  the  assignee  of  the  insolvent  estate  of  Miss  Ward-Cole, 
with  the  permission  of  the  bank,  took  possession  of  the  whole  of 
the  money  in  the  bank  to  the  credit  of  Messrs.  Baillieu  and 
Norton  as  such  trustees,  and  the  cheque  for  19i.  48.  5d.  above- 
mentioned  was  consequently  not  paid.  On  the  15th  May  1902 
W.  G.  Sharp  was  appointed  trustee  of  the  insolvent  estate,  and 
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F.C.  subsequently  paid  the  said  sums  of  54Z.  2s.  9d.  and  19?.  148.  5d.  i 

7^  to  Messrs.  Baillieu  &  Norton  and  Messrs.    Fink,    Best   &   Hall 

j~^  respectively,  and  a  further  sum  of  14^  6s.  Id.  to  Messrs. 
Ward-Colk.  Fink,  Best  &  Hall  for  "costs  of  preparation  and  filing  of 
insolvent's  schedule."  Both  these  bills  of  costs  had  been 
taxed  and  allowed  by  the  Chief  Clerk  at  the  respective  sums 
mentioned  prior  to  payment.  Upon  the  filing  of  his  accounts 
by  the  trustee  in  insolvency,  each  of  the  said  sums  of  54i. 
2s.  9d.,  19i.  4s.  5d.,  and  141.  6s.  Id.  was  surcharged  by  the 
official  accountant,  the  two  first-mentioned  sums  on  the  ground 
that  "  the  trustees  for  commission  and  the  solicitors  for  costs 
could  only  rank  as  ordinar}^'  creditors,"  and  the  last-mentioned 
sum  on  the  ground  that  "in  the  alosence  of  an  onler  of  the 
Court,  there  does  not  apjiear  to  ]ye  any  authority  for  paying  coats 
incuri-ed  by  insolvent  in  preparing  her  schedule."  The  trustee 
in  insolvency  objected  to  the  surcharge,  and  the  official  accoun- 
tant made  a  report  in  writing  to  the  Judge  of  the  (^ourt  of 
Insolvency  at  Melbourne,  and  on  26th  June  1903  an  order  was 
made  calling  upon  the  trustee  in  insolvency  to  "  show  ciiuse  why 
he  should  not  refund  to  the  insolvent  e^state  the  sum  of  88/.  3s. 
3rf."  (the  sum  total  of  the  three  sums  alx)ve  mentioned),  "  Ijeing 
the  amount  of  the.  surcharge  mentioned  in  the  said  re]M)rt  of 
the  official  accountant,"  and  on  the  15th  July  1903  an  oitler 
was  made  for  the  refund  by  the  trustee  in  insolvency  to  the 
insolvent  estate  of  the  said  sum  of  83i.  3s.  3d.,  with  costs. 

The  reasons  of  the  learned  Judge  for  making  this  last- 
mentioned  order  are  fully  set  out  in  the  judgment  of  Holroyd,  J. 
(infra).  From  this  order  the  trustee  in  insolvency  now 
appealed. 

Isaacs,  K.G.  (with  him  Cussen  and  Wanliss),  for  the 
appellant — ^The  trustees*  commission  and  the  legal  charges 
properly  incurred  under  the  deed  of  assignment  are  perfectly 
bond-fide  dealings,  and  are  clearly  protected  by  sec.  71  of  the 
Insolvency  Act  1890,  which  avoids  the  assignment  as  against 
the  trustee  in  insolvency,  but  leaves  unaffected  by  sequestration 
"  all  dealings  with  the  property "  assigned,  and  "  all  acts  and 
things  bond'fide  made  or  done  by  the  trustew"  wd^r   the 


Digitized  by  VjOOQIC 


V.L.R.]  SUPREME  COCTRT:  VICTORIA.  799 

{tssignnient.       Sec.  71  merely  saj'^  that  the  creditors  shall  not  F.O. 

have  the  property  by  virtue  of  the  aaaignment,  but    must    get  ^903 

title  in  some  other  way.      In    other    words,  it  merely  kills  the  ^~ 

trust.  Further,  sec.  74  (3)  provides  that  "nothing  in  this  Act  vvardColk. 
shall  render  invalid  any  contract  or  dealing  with  any  insolvent 
made  in  good  faith  or  for  valuable  consideration  before  the  date 
of  the  order  of  sequestration."  So  far  as  the  deed  of  assignment 
operates  as  a  transfer  in  trust  for  the  creditors  the  law  revokes 
it,  but  the  agency  of  the  persons  called  upon  to  do  the  necessary 
work  under  such  deed  is  left  untouched.  That  is  not  part  of  the 
assignment.  Where  either  a  voluntary  or  a  compulsory  seques- 
tration is  made,  the  costs  of  the  sequestration  incurred  by  the 
insolvent  and  the  j^etitioning  creditor  respectively  are  to  be  paid 
out  of  the  estate :  See  sees.  34  and  40.  Clearly,  therefore,  the 
costs  of  the  preparation  and  filing  of  the  insolvent's  schedule 
should  be  paid  out  of  the  estate.  Sec.  27  of  the  Insolvency 
Act  1897  is  a  safeguard  against  any  unnecessary  and  unreason- 
able expenditure,  and,  the  Chief  Clerk  having  allowed  both  bills 
of  costs,  they  should  be  paid  out  of  the  estate. 

Counsel  also  referred    to  sec.  70  of  the  Insolvency  Act  1897 
and  to  rule  15 1  of  the  "Insolvency  Rules  1898." 

Mann  for  the  official  accountant,  respondent — ^By  sec.  71, 
upon  the  sequestration  of  an  estate  a  deed  of  assignment  is 
avoided  altogether,  except  as  to  rights  of  property  acq-uired  for 
value  and  without  notice.  The  saving  words  in  the  section  are 
for  the  purpose  of  saving  bond-fide  holders  for  value  of  property 
acquired  for  the  trustees  from  being  liable  to  actions  for  con- 
version. Even  if  the  trustees  under  the  deed  had  paid  them- 
selves their  commission  after  having  notice  that  sequestration 
proceedings  were  pending,  then  that  section  would  have  avoided 
such  payment  as  against  the  trustee  in  insolvency.  Neither  the 
claim  for  commission  nor  the  first  bill  of  costs  was  for  anything 
"made  or  done  by  the  trustees"  within  the  meaning  of  sec.  71. 
In  Smith  v.  Dresser  (a)  it  was  held  that,  a  conveyance  in  trust 
for  creditors  being  invaUd,  the  trustee  thereunder  was  not 
entitled  to  retain  the  costs  and  expenses  incurred  by  him  in  the 
(a)    [1866]  L.R,  X  Ecj.  651, 
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F.V,  execution     thereof :      Cf.    In     re    H olden.     Ex    parte    Official 

1903  Receiver  (b).    As  to  the  distinction  between  acts  which  are  acts 

J^^  of  insolvency,  and  acts  which  are  void  but  are  not  acts  of 
Ward-Colk.  insolvency,  see  In  re  Vansittart,  Ex  parte  Brown  (c).  As  to 
the  second  bill  of  costs,  the  trustee  in  insolvency  has  paid  of  his 
own  motion  costs  which  should  have  been  paid  by  the  insolvent 
herself,  and  the  learned  Judge  meant  by  his  decision  merely  to 
intimate  that  the  trustee  was  wrong  in  paying  such  costs  with- 
out the  authority  of  the  Court. 

Counsel  also  referred  to  Insolvency  Act  1890,  sees.  123  and 
128,  and  "  Insolvency  Rules  1898,''  rules  153  and  171. 

Isaacs  was  not  called  upon  to  reply. 

HoLROYD,  J.,  delivered  the  judgment  of  the  Court  [Holroyd, 
a'Beckett,  and  Hodges,  JJ.]  The  official  accountant  who 
audited  the  accounts  of  the  trustee  in  this  insolvenc}^  surcharged 
him  with  three  several  sums  of  money  which  the  accountant 
conceived  had  not  been  properly  paid.  The  trustee  informed  the 
official  accountant  that  he  intended  to  dispute  the  surcharges, 
and  thereupon  the  accountant  applied  to  the  Court,  and  the 
Court  made  its  order  calling  upon  the  trustee  to  show  cause 
why  these  sums  should  not  be  surcharged. 

Now,  what  happened  was  (shortly)  this:  Messrs.  Baillieu  & 
Norton,  who  had  l)een  the  trustees  of  a  deed  of  assignment 
executed  by  Miss  Ward-Cole,  had  under  that  deed  sold  a  portion 
of  her  property,  had  collected  certain  of  her  assets,  and  had 
also  incurred  certain  expenses  in  the  administration  of  the  trusts. 
Under  the  terms  of  the  deed  they  were  to  be  allowed  for  expenses 
of  the  nature  of  those  they  had  incurred,  and  were  also  to  be 
allowed  commission  on  the  sales  and  on  the  collection  of  the  assets. 
Before  the  insolvency  the  amount  of  commission  to  w^hich  they 
had  become  entitled  was  a  sum  of  54i.  2,8.  9d.,  and  the  costs 
which  they  had  incurred,  and  to  which  they  were  entitled 
under  the  deed,  amounted  to  the  sum  of  191.  4s.  5d. ;  and 
there  was  money  to  their  credit  in  the  bank  as  trustees 
under  the  deed  of  assignment.    On  the  insolvency  the  assipiee 

(c)     [1893]  2  Q.B.  379.  (6)     [1887]  20  Q3.D.  43. 
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took    upon    himself    to    "  attach,"    as    he    expressed    it,    the  F.C. 

money  standing   to   the   credit   of    Messrs.    Baillieu    &    Norton  1903 

in    the    bank.     I    am    unable    to    see    myself  what    afuthority  J^^ 

the  assignee  could  have  had  to  take  possession  of  this  money,  Ward-Cole. 
and  I  do  not  imderstand  why  the  bank  permitted  him.  Holroyd,  J. 
There  was  a  debt  due  by  the  bank  to  Messrs.  Baillieu  & 
Norton  as  trustees  of  the  deed  of  assignment.  Upon  the  in- 
solvency the  deed  of  assignment  became  void.  But,  at  the 
same  time,  the  rights  which  Messrs.  Baillieu  &  Norton  had 
to  be  paid  for  commission  and  for  the  expenses  legitimately 
incurred  under  that  deed  were  preserved  by  the  proviso  at  the 
end  of  sec.  71  of  the  Insolvency  Act  1890.  Therefore  the 
trustees  under  the  deed  of  assignment  might  have  paid  them- 
selves the  commission  and  costs  if  the  money  had  not  been 
seized  by  the  assignee. 

When  the  trustee  in  insolvency  was  appointed,  he  considered 
his  position  with  regard  to  these  two  sums,  and  also  with 
regard  to  a  third  sum.  As  to  the  first  two  sums,  he  came 
to  the  conclusion  that  the  insolvent  estate  was  not  entitled  to 
either  of  them*  The  money  was  not  ear-marked.  There 
might  have  been  a  debt  due  from  the  trustees  under  the  deed  to 
the  trustee  in  insolvency,  but  in  ascertaining  the  value  of  that 
debt  the  trustees  under  the  deed  were  entitled  to  deduct  what 
was  due  to  them  by  virtue  of  sec.  71.  The  trustee  in  insolvency 
had  nothing  to  do  as  an  honest  man  but  to  pay  back  that  money 
and  put  the  trustees  under  the  deed  in  the  same  position  as  if 
the  money  had  not  been  seized.  As  to  the  first  two  items,  I 
think,  therefore,  that  the  surcharge  was  improper. 

As  to  the  third  item,  that  stands  in  a  different  position.  This 
was  a  sum  of  money  which  had  l^een  paid  to  the  solicitors,  Messrs. 
Fink,  Best  &  Hall,  for  preparing  and  filing  the  insolvent's 
schedule.  I  do  not  know  how  or  by  what  authority  the  instruc- 
tions were  originally  given  to  Messrs.  Rnk,  Best  &  Hall  for  that 
purpose.  Looking  at  the  bill  of  costs  itself  the  principal  item 
in  it  states — ^''Numerous  and  lengthy  attendances  upon  insol- 
vent, conferring  and  taking  instructions  to  prepare  schedule — 
her  estate  having  \)een  compulsorily  sequestrated/'  It  is  said 
ia  the  evidence  that  Mr.  McCay,  who  was  Mr,  Sharp's  accoim- 
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tant,  and  who  had  really  given  the  instructions,  had  incurred 
the  items  in  this  bill  of  costs  some  days  before  Mr.  Shaip 
was  appointed  trustee  in  the  estate.  However,  under  sec. 
27  (3)  of  the  Insolvency  Act  1897,  it  is  the  duty  of  the  Chief 
Clerk,  when  he  is  taxing  the  bills  of  costs  and  charges  which 
are  presented  to  him,  to  satisfy  himself  before  passing  such 
bills  of  costs  and  charges  that  the  employment  of  a  barrister  and 
solicitor  in  respect  of  the  particular  matters  out  of  which  the  charges 
arise  was  reasonable  and  necessary.  We  must  assume,  there- 
fore, that  the  Chief  Clerk  did  satisfy  himself,  when  this  bill  of 
coats  of  Messrs.  Rnk,  Best  &  Hall  was  before  him,  that  both  the 
employment  of  Messrs.  Pink,  Best  &  Hall  for  the  purpose  for 
which  they  were  employed  and  the  charges  which  they  made 
were  in  his  opinion  reasonable  and  necessary.  We  think  it  was  the 
duty  of  the  official  accountant,  as  regards  all  these  various  matters, 
to  call  the  attention  of  the  Judge  to  them.  The  Judge  had  made 
no  order  about  them,  and  the  Judge  apparently  had  a  discretion 
as  to  remuneration  which  was  not  provided  for.  The  attention 
of  the  Court  having  been  drawn  to  the  surcharges,  as  I  have 
said,  the  matter  came  tefore  the  learned  Judge,  and  he  allowed 
all  these  surcharges.  What  he  says  is  this : — ^"  My  reasons  for 
making  the  order  herein  were  that  I  held  generally  that  the 
official  accountant  was  right.''  Now,  w^hat  does  the  official 
accountant  say  ?  That  is  to  te  found  in  exhibit  7,  and  it  is 
addressed  to  Mr.  Sharp.  He  says : — ''  In  reply  to  yours  of  the 
loth  inst.,  I  beg  to  inform  you  that  my  reasons  for  making  the 
surcharge  are— (1),  as  to  19^  148.  5d.  and  54Z.  2s.  9d.,  that  the 
solicitors  for  the  costs  and  the  trustees  for  commission  can  only 
rank  as  ordmary  creditors ;  (2),  as  to  14J.  6s.  Id.,  in  the  absence 
of  an  order  of  the  Court  there  does  not  appear  to  be  any 
authority  for  paying  costs  incurred  by  insolvent  in  preparing 
her  schedule."  On  that  the  learned  Judge  says:— "I  held 
generally  that  the  official  accountant  was  right.  In  my  opinion 
the  payments  of  54L  2s.  9d.  and  19J.  14s.  5d.  were  not  protected 
by  sec.  71  of  the  Insolvency  Act  1890.  I  was  also  of  opinion 
that  the  money  attached  on  the  2nd  May  1902  was  all  part  of 
the  insolvent  estate." 

From  what  I  have  already  said,  it  would  appear    that  the 
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Court  is  of  opinion  that  the  learned  Judge  was  wrong,  that  the 
two  sums  of  54J.  2s.  9d.  and  19J.  14s.  5d.  were  protected  by  sec. 
71,  and  that  the  money  attached  on  the  2nd  May  1902  was  not 
part  of  the  insolvent  estate. 

Then  the  learned  Judge  proceeded  in  this  way : — "  I  did  not 
think  that  the  trustees  under  the  deed  had  a  lien  on  the  money 
attached  in  the  English,  Scottish,  and  Australian  Bank."  I 
hardly  know  myself  what  is  meant  by  that.  The  ]30sition 
which  the  trustees  under  the  deed  took  up  was  this : — "  This  is 
our  money.  We  are  trustees  for  it,  with  the  right  to  make 
certain  deductions  >)efore  accounting  for  the  balance  of  the 
trust." 

Then  the  learned  Judge  says : — "  I  did  not  think  that  the 
trustees  under  the  deed  had  a  claim  as  having  a  right  of 
indemnity  as  against  the  trustee  in  insolvency.  Nor  did  I  think 
that  the  trustees  could  claim  on  the  arguments  as  to  mutual 
credits  and  mutual  dealings  based  on  sec.  121  of  the  Insolvency 
Act  1890."  We  do  not  think  it  necessary  to  discuss  these  two 
reasons.  The  trustee  in  insolvency,  as  we  have  already  stated, 
restored  the  condition  of  things  which  had  existed  before  the 
money  was  improperly  attached. 

With  regard  to  the  14/.  6s.  Irf.,  the  learned  Judge  api)ears  to 
have  thought  that  he  had  no  discretion  in  the  matter.  He 
saj-s  "  such  costs  were  not  chargeable  to  the  estate  in  the 
case  of  a  compulsory  secjuestration."  The  inference  from  that 
appears  to  l)e  that  in  his  opinion  such  costs  could  never 
in  any  event  \ye  allowed — ^that  the  insolvent  (whether  he 
had  money  or  whether  he  had  none,  or  whether  he  had 
the  ability  to  file  his  schedule  or  whether  he  had  not)  should 
always  be  obliged  to  file  his  schedule  himself  and  pay  for 
it.  It  is  to  be  presumed  that  the  Chief  Clerk  allowed 
this  amount,  l^eing  satisfied  that  it  w^as  requisite  for  the 
benefit  of  the  estate  and  for  the  purpose  of  carrying  out 
the  insolvency  proceedings  that  the  items  should  be  allowed ; 
and  when  the  matter  came  before  the  learned  Judge,  so  far 
as  this  item  was  concerned,  it  was  virtually  an  appeal  from 
the  Chief  Clerk's  decision.  We  think,  on  those  grounds,  that 
Qu  all  points   th^   learned  Judge  was  in    error,   and  that  this 
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appeal  should  be  allowed  with  costs,  and  the  order  of  the  10th 
July  1903  set  aside,  with  costs. 

Appeal  aUowed,  toith  costs. 

Solicitors  for  the  appellant :  Fink,  Best  <fe  HaU. 
Sohcitor  for  the  respondent :  GuinnesSy  Crown  Solicitor. 

H.  I.  C. 
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June  4,  7. 


MARSHALL  v.  THE  COLONIAL  BANK  OF  AUSTRALASL\ 

LTD. 

Banker  and  customer — Cheque,  fraudulent  alteration  of — Negligence  of  customer  in 

filling  up  cheque. 

A  cheque  was  drawn  by  one  of  three  executors  in  such  a  way  as  to  permit  of 
the  spaces  left  in  the  cheque  being  filled  up.  The  cheque  in  this  form  was  signed 
by  all  the  executors,  and  the  executor  who  had  thus  drawn  the  cheque  8ubs^ 
quently  filled  in  the  spaces  with  letters  and  figures  for  a  far  larger  sum  than  the 
amount  of  the  cheque  as  presented  to  the  other  two  executors  for  their  signature, 
and  the  banker  paid  the  same,  and  the  first  executor  misappropriated  the  amount 
representing  the  altered  cheque. 

In  an  action  by  the  other  two  executors  to  recover  the  extra  amount  of  the 
cheque  thus  fraudulently  altered, 

Held^  that  the  plaintiffs  could  not  recover. 

Per  HoDGBS,  J.  That  the  contract  between  a  banker  and  his  customer  is,  that 
while  the  banker  undertakes  to  honour  the  cheques  of  his  customer,  the  ktter  on 
his  part  undertakes  that  he  will  not,  by  the  method  of  drawing  such  cheque, 
give  faciliticvS  for  their  alteration,  or  that  the  customer  undertakes  that  if  the 
banker  is  misled  by  his  fault  in  the  manner  of  filling  up  the  cheques  the  loss  shall 
fall  upon  the  customer. 

Per  Hood,  J.  The  customer  of  a  bank  undertakes  that  he  will  not  draw  his 
cheques  in  such  an  unusual  way  as  to  afford  facilities  for  fraud,  and  if  he  does  so 
he  must  bear  the  loss. 

Young  v.  Grote  ([1827]  4  Bing.  253)  followed. 

Appeal. 

This  was  an  appeal  to  the  Full  Court  from  a  verdict  given 
in  the  action,  and  a  motion  for  a  new  trial. 

The  action  was  brought  by  W.  L.  Marshall  and  H.  J.  Day 
against  the  Colonial  Bank  of  Australasia  Ltd.,  claiming  the  sum 
of  450i.  The  facts  proved  at  the  trial  showed  that  the  plaintiffs, 
together  with  one  U.  Myers,  were  the  executors  of  Ann  Myers, 
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and  as  such  executors  kept  a  banking  account  with  the  defendant  F.C. 

bank.    A  sum  of    money  belonging    to    the    estate    had    been  1904 

paid  into  the  bank,  upon  which  the  plaintiffs  were  accustomed      mabshall 

to  draw.     The  cheques  were  signed  by  all  three  executors.    It  r^^^ 

appeared  that  on  several  occasions  R.  Myers,  one  of  the  executors,  Colonial  Bank 

drew  cheques  in  such  a  form  as  to  leave  considerable    space  in    Australasia 

the  line  for  the  letters  in  the  cheque,  and  a  sufficient  space  to 

fill  in  figures  in  the  figure-Une.     The  other  two  executors  signed 

the  cheques  in  this   form — ^the  cheques    being  open  cheques — 

and  handed  them  to  their  co-executor  Myers,  who  filled  in  the 

spaces  with  letters  and  figures  for  a  far    larger    amount    than 

the  cheques   when   presented    for    signature    represented,    and 

cashed  the  cheques,  and  misappropriated  the  balance  represented 

by    the    fraudulent    alteration.       The    defendant    set    up    the 

following   defence: — ^**If    the   cheques  were   fraudulently  altered 

and   increased   in    amount,  such   cheques   were   drawn    by   the 

plaintiffs    and   Myers    without    reasonable    care    or    precaution, 

and  in  a  manner  and  form  so  negligent  that  they  enabled  and 

permitted   the  alterations  and  erasures  to    be    made,   and    the 

bank  paid  such  cheques  so  altered  in  good  faith,  and  without 

knowledge   of  any   alteration,   and   without   negligence.    It   will 

contend  that  the  plaintiffs  by  reason  of  the  aforesaid  facts  are 

estopped  from  alleging  that  the  cheques  so  altered  and  increased 

were  not  their  cheques,  or  drawn  by  them,  or  with  their  authority, 

and  from  alleging  that  the  said  cheques  were  in  fact  fraudulently 

altei-ed  and  increased  in  amount/' 

The  action  came  on  for  trial  before  Madden,  C.J.,  and  a  jury 
of  six.  The  cheques  in  question  were  put  in  evidence.  The 
letters  in  these  cheques  as  presented  to  the  plaintiffs  for  their 
signatures  commenced  in  the  middle  of  the  line,  and  there  was 
sufficient  space  left  in  the  Une  for  the  figures  to  be  filled  in. 
ilany  other  cheques  were  put  in  evidence,  signed  by  the  three 
executors,  all  of  which  properly  commenced  at  the  edge  of  the 
line,  and  no  spaces  were  left  which  could  be  filled  in.  The 
ledger-keeper  called  by  the  defendants  stated  in  cross-examina- 
tion that  if  his  attention  had  been  called  to  some  of  the  cheques 
be  would  not  have  passed  them,  but  that  "  the  hurry  of  business 
prevents  careful  scrutiny  of  the  body  of  the  cheques/' 
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F.C.  The  first  question  left  to  the  jur\-   was — "  Were  the  chwjues 

1904  or  any  of  them  drawn  by  the  plaintiflFs  negUgently  ^  *' 

Mabshall  "^^^  Chief  Justice,  in  his  charge  to  the  jury  on  this  question, 

J*-  said  : — "  I  will  proceed  to  tell  you  what  I  refer  to  there.      If  a 

Colonial  Bank  customer  of  a  bank  is  draw^ing  a  cheque  upon  that  bank,  it 
Australasia  appears,  according  to  our  law  (as  I  think  it  still  exists),  that  the 
customer  is  bound  to  avoid  such  negligence  in  drawing  out  his 
cheque  as  will  unreasonably  expose  the  banker  to  the  risk  of 
having  to  pay  more  than  the  proper  amount  of  the  cheque  which 
was  drawn  out  by  such  customer — that  is  to  say,  nobody  is  hmni 
to  suppose  that  anybody  else  will  be  a  criminal,  nor  that  anylwdy 
into  whose  hands  the  instrument  will  come  will  commit  a 
forgery  upon  it.  .  .  .  But  if  you  draw  a  checiue  in  a 
manner  which  a  jury  thinks  is  so  negligent  that  it  induced  or 
caused  opportunity  to  a  person  who  chances  to  te  desirous  of 
committing  a  forgery  to  effect  that  forgery,  so  that  the  banker 
is  exposed  to  the  paying  of  a  larger  sum  than  you  (the  customer) 
intended  when  you  signed  the  cheque,  then  the  law  is  that  if  a 
jury  is  of  opinion  that  such  action  of  the  customer  amounts  to 
negligence,  and  neghgence  of  such  a  kind  as  in  the  opinion  of 
the  jury  ought  to  preclude  him  from  complaining  of  the  fact 
that  the  banker  paid  the  altered  cheque,  then  the  customer 
cannot  complain  against  the  bank.  In  other  words,  if  a  man 
signs  a  cheque  or  draws  it  out  in  any  way  he  likes  and  nothing 
comes  of  it,  no  more  is  said ;  but  if  a  man  draws  a  cheque  in 
such  a  fashion  that  a  jury  says : — '  Well,  now,  that  is  a 
temptation  to  anybody  who  might  be  minded  to  commit  a 
forgery.  It  is  true  nobody  ought  to  be  suspected  of  intending 
to  commit  it,  but  people  do  commit  forgeries,  and  if  it  is  a 
temptation  to  a  man  to  commit  it,  and  it  gives  him  an  ample 
opportunity  to  do  so,  then  we  say  that  the  cheque  so  drawn  ought 
to  be  considered  as  estopping  the  man  who  drew  it  from  trying 
to  make  the  bank  liable  for  a  forgery  wliich  has  iDeen  committed, 
because  he  himself  has  in  effect  conduced  to  it.'  " 

The  other  questions  material  to  this  report  put  to  the  jury 
were : — "  3.  If  you  answer  No.  1  in  the  aflBrmative,  then  could 
the  bank  by  the  exercise  of  ordinary  care  and  caution  have 
avoided  paying  the  cheques  so  altered  ?    4.  Were  the  cheques 
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altered  and  increased  by  Myers  with  the  knowledge  and  authority  F.C. 

of  the  plaintiffs  ?  "  J^ 

The  jury  answered  the  first  question  (previously  set  out)  in  Marshall 

the  affirmative,   the  third    question    in    the   negative,   and  the  f- 

fourth  question  in  the  negative,  and  generally  found  a  verdict  Colonial  Bank 

for  the  defendant.  Australasia 

The     plaintiffs     now    appealed     from     this    judgment,    and  '^^' 
alternatively  moved  for  a  new  trial. 

Starke   {Coldham   with   him)   for   the   appellants — The    Chief 
Justice  was  wrong  in  charging  the  jury  that  the  plaintiffs  were 
under  a  duty  to  draw  their  cheques  in  such  a  way  that  oppor- 
tunities for  fraud  were  not  afforded.     The  general  principle  is 
that  if  a  banker  pays  a  forged  or  altered  cheque  he  must  bear 
the  loss :  Hall  v.  Fuller  (a) ;  Robarts  v.  Tucker  (b) ;  The  Instru- 
ments Act  1890,  sees.  25  and  65.    The  supposed  duty  which  is 
sought  to  be  placed  upon  the  plaintiffs    is    founded    upon    the 
decision  in   Young  v.  Grote  (c).    The  grounds  of  that  decision 
must  be  either  that  the  customer  was  estopped  by  his  negligence, 
or  that  the  customer,  by  affixing  his  signature  to  a  blank  cheque, 
gave,  primd  fadcy  authority  to  fill  it  up.    But  the  plaintiffs  are 
not    estopped ;    they  made   no   representation    of    fact    to    the 
defendant,  and  no  act  of  theii^s  misled  the  defendant.    Estoppel 
must  be  founded  upon  the  breach  of  some  duty  on  the  part  of 
the  plaintiffs.    No  duty  is  imposed  by  the  English  law  upon  the 
plaintiffs  to  guard  against  fraud  :  Schol field  v.  Londesborough  (d)  ; 
Canada  Bank  v.  Hamilton  (e) ;  Union  Bank  v.  Mersey  Dock  (f). 
These  cases  overrule  Young  v.  Grote,  and  the  basis  of  all  possible 
grounds  for  that  decision  is  destroyed  by  the  various  judgments. 
Analogous  cases  show  that  the  principle  contended  for  by  the 
defendants  in  this  case  is  unsound,  because  there  is  no  duty  imposed 
by  law  upon  persons  to  keep  their  documents  or  seals  in  such  a 
manner  that  opportunities  for  fraud  are  not  afforded :  Northern 
Counties  v.  Whipp  (g) ;  Bank  of  Ireland  v.  Evans  Trustees  (h) ; 

(a)    [1826]  5  B.  &  C.  750.  (c)  [1903]  A.C.  49. 

(6)     [1851]  16  Q.B.  560.  (/)  [1899]  2  Q.B.  205. 

(c)     4  Bing.  253.  ig)  [1884]  26  Ch.  D.,  at  pp.  493,  494. 

id)    [1894]  2  Q.B.  660;  [1895]  1  Q.B.  (h)  [1855]  5  H.L.C.  389. 
536  ;  [1896]  A.C.  514. 
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F.C.  Merchants  of  the  Staple  v.  The  Bank  of  England  (i) ;  Arnold  v. 

1904  Cheque  Baiik  {k).     There  is  no  duty  imposed  upon  the  makers  of  a 

Marshall      promissory  note  to  draw  such  instrument  in  such  a  manner  that 

J^'  opportunities  for  fraud  are  not  afforded,  and  no  diflference  exists 

Colonial  Bank  in  point  of  principle  between  those  cases  and  the  present :  the 

OF 

Australasia  effect  of  neghgence  would  be  the  same  in  each  mstance  so  far  as 
third  persons  are  concerned.  The  law  will  not  imply  a  contract 
on  the  part  of  the  customer  as  regards  the  Imnker  involving  the 
duty  now  contended  for.  Such  a  contract  is  not  pleaded,  and  it 
was  not  left  to  the  jury  as  a  fact.  The  charge  was  baaed  \\\yon 
estoppel,  and  not  upon  any  supposed  contract.  What  contract 
can  be  implied  ?  Is  it  a  duty  to  take  reasonable  care  and  skill 
in  drawing  cheques,  or  a  duty  to  draw  them  in  such  a  manner 
that  faciUties  for  fraud  are  not  given?  Such  a  duty  was  not 
suggested  in  Young  v.  Grote,  or  in  any  case  commenting  upon  or 
explaining  that  case.  In  the  case  of  Bank  of  Australasia  v. 
Ervyin  (i),  which  must  be  considered  as  overruled  by  Scholjidd 
V.  Londesborough,  it  was  laid  down  by  this  Court  that 
Young  v.  Grote  rested  upon  the  principle  of  estoppel,  and 
not  upon  any  contract  pecuhar  to  banker  and  customer. 
That  view  of  the  case  must  now  be  disregarded.  To  what 
extent  does  this  supposed  duty  go  ?  Is  a  customer  lx)und 
to  consider  the  defects  of  his  own  handwriting,  the  kind  of 
paper  on  which  he  draws  his  cheque,  and  the  ink  which  he  uses, 
and  the  fraudulent  ingenuity  which  can  be  brought  to  bear  at  a 
particular  time  and  place  for  the  alteration  of  cheques.  More- 
over, the  supposed  duty  has  this  absurd  result,  that  against  the 
frauds  of  a  skilled  forger  the  banker  would  be  unprotected, 
while  against  the  frauds  of  a  clumsy  forger  he  would  be  pro- 
tected, and  if  the  duty  is  pushed  beyond  the  exercise  of 
reasonable  care  and  skill,  is  it  reasonable  to  suppose  that  the 
customer  made  any  such  agreement  ?  No  definition  or  limitation 
of  the  duty  can  be  found  in  any  decided  case,  or  upon  any 
principle  known  to  the  law  of  England.  Assummg  that 
Young  v.  Grote  was  founded  upon  the  principle  that  the 
customer  by  affixing  his  signature    to    a    blank    cheque  gave, 

{%)     [1888]  21  Q.B.D.  160.  (k)    [1876]  1  C.P.D.  578. 

(I)     [1864]  1  W.W.  &  a»B.  (L.)  70. 
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primd    facie,  an    autherity    to    fill    it    up,  it   is    plain    that   the  F.C. 

present    case   is   not   touched   by   the   decision.      The   plaintiffs  1904 

did  not  sign  blank  cheques,  they  signed  cheques  for  an  amount      mabshall 
specified  on  the  face  of  the  document,  and  it  would  be  unreason-  ''• 

able  and  opposed  to  the  Instrumeats  Act  1890,  sec.  21,  in  such  Colonial  Bank 

OF 

a  case  to  draw  any  such  inference  :  See  Lord  Watson  in  Scholfield's     Australasia 

C(use  (m).      Assuming  that  the    plaintiffs  owed  some  duty  to 

the  defendant  in  the  manner  of  drawing  their  cheques,   there 

was  no  evidence  proper  to  Ije  submitted  to  the    jury  that    the 

plaintiffs    wei'e  guilty  of  any  neglect    of    that  duty :    See    the 

judgments  of  Esher,  M.U.,  and  Kigby,  L.J.,  and  of  the  Lords, 

particularly  that  of  Lord  Macnaghten   in  Scholfield   v.   Londes- 

borough.       Assuming  both  a  duty  on  the  part  of  the  plaintiffs 

towards  the  defendant  and  a  neglect  of  that  duty,  the  proximate 

cause  of  the  loss  was  not  the  neglect  of  the  duty,    or,    in   other 

words,  the  forgery  of  Myers,  the  third  executor,  was    not    the 

natural  or  probable  consequence  of  the  plaintiffs'  neglect  of  that 

duty:  Baxendale  v.  Bennett  (n).    The  finding  of  the  jury  that 

the  l>ank  could  not  by  the  exercise  of  ordinary  care  and  caution 

have  avoided  paying  the  cheques  as  altered  is  against  evidence. 

The  finding  ivats  simply  upon  an  inspection  of  the  cheques,  and 

the  Court  is  in  as  good  a  position  for  dealing  with  the  matter  as 

the  jur>'  itself. 

Bryant  and  Sehvtt  for  the  respondent  were  not  called  upon. 

a*Beckett,  J.  This  is  a  motion  for  a  new  trial  in  an  action 
in  which  the  defendant  bank  was  sued  for  having  improperly 
paid  certain  cheques.  The  plaintiffs  were  two  out  of  three 
executora,  and  the  checjues  in  question  were  signed  by  the  three 
executors,  but  the  two  plaintiffs  had  those  cheques  handed  to 
them  for  their  signatui'e  filled  up  by  the  third  executor  in  a  certaui 
form  wherein  blanks  were  left  between  the  letters  and  the  figures 
—that  is,  a  considerable  distance  was  left  from  the  margin  in 
such  a  way  as  would  attract  the  attention  of  most  people  as 
being  most  unusual.  These  cheques,  too,  were  differently  filled 
up  from  numerous  other  cheques  which  were  given  and  paid 

(m)  [1896]  A.C.,  at  p.  536.  (n)    [1878]  3  Q.B.I).  525. 
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F.C.  for  the  right  amounts,  and  which  had  been  duly  presented  to 

j^  the  two   plaintiffs  for  their  signatures.       So   without  a  doubt 

Marshall      t;heir  suspicion  as  to  these  present  cheques  should    have    been 

**•  aroused.     The  defendant  says  that  it  is  not  hable  to  repay  the 

Colonial  Bank  amounts  of  these  cheques  by  reason  of  the  negligence    of   the 

Australasia     plaintiffs  in  signing  such  cheques  in  such  a  form.       The  Chief 

^"  Justice,  in  charging  the  jury,  asked  them  to  say  whether  the 

A*Beckeu,  J.    cheques    or    any     of     them     were     drawTi     by     the     plaintiffs 
negligently. 

The  Chief  Justice  also  put  it  to  the  jury  to  ascertain  whether 
the  bank  itself  was  guilty  of  negligence  through  its  ofl&cers  in 
not  observing  the  suspicious  appearance  of  the  cheques ;  in  fact, 
asking  the  jur}-  to  find  whether  there  had  been  contributory 
negligence.  That  branch  of  the  case  was  put  very  favourably 
for  the  plaintiffs,  and  the  jury  were  wame<d  against  excusing 
the  defendant  for  negligence  because  it  might  have  arisen  from 
the  hurry  of  business.  The  charge  to  the  jurj''  is  iiot  questioned 
on  any  matter  except  as  to  the  legal  bearing  of  the  questions 
which  the  Chief  Justice  put,  and  the  case  depends  upon  whether 
those  questions  should  govern  the  rights  of  the  parties.  It  is 
not  suggested  that  there  was  any  aspex^t  of  the  case  not  duly 
presented  to  the  jury,  and  the  jury  found  in  favour  of  the  defendant 
bank  on  all  the  points,  and,  as  a  consequence  of  their  finding, 
judgment  was  given  for  the  defendant. 

In  opening  the  appeal  counsel  referred  to  the  case  of  Young 
V.  Grote,  upon  which  the  Chief  Justice  founded  his  view  of  the 
law,  and  the  contention  has  been  that  Young  v.  Grote  is  not 
law,  and  should  not  govern  the  present  case.  It  was  argued 
that  by  reason  of  the  observations  which  have  been  made  ujwn 
the  case  of  Young  v.  Grote  in  the  House  of  Lords,  although  it 
was  not  expressly  overruled,  yet  the  opinions  of  the  members 
of  the  Court  cut  away  all  the  grounds  upon  which  it  could  be 
supported,  and  that  therefore  it  is  Imd  law.  Supix)sing,  however, 
Young  v.  Grote  to  he  good  law,  I  think  there  is  no  question  that 
it  would  govern  the  present  case — that  is,  that  the  view  of  the 
law  upon  which  the  Chief  Justice  charged  the  jury  was  the 
correct  view,  and  the  questions  put  to  the  jury  were  the  correct 
questions. 
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In  that  case  the  cheque  upon  which  the  action  was  brought,  F.C. 

or  upon  which  the  point  of  law  arose,  was  handed  by  the  drawer  1904 

to  his  wife  in  blank  to  be  filled  up,  and  she  did,  by  the  clerk  who      Marsrall 
acted  under  her  directions,  fill  up  the  cheque,  but  in  such  a  way  J^- 

as  to  leave  a  blank  space,  and  that  space  was  filled  up  with  an  Colonial  Bank 
amount  which  transformed  the  cheque  into  a  cheque  for  a  larger     Australasia 
amount,  contrary  to  her  intention.     I  do  not  think  that  that  J^ 

case  can  turn    upon    its    having    been    a    blank    cheque ;    the     ^'^^^^^f  «^« 
authority  to  fill  up  the  blank  made  the  wife  the  agent    of   the 
drawer,  and  the  act  of  the  agent  was  just  the  same  as  the  act  of 
the  drawer  himself.    It  appears  from  the  judgment  that  it  was 
considered  just  the  same  as  if  he  had  himself  filled  it  in ;  that, 
apart  from  the  way  in  which  it  was  filled  up,  the  leaving  of   a 
blank  was  an  improper  act — that  is,  it  was    an    act    carelessly 
done,  which  justified  the  bank  in  paying  it,  and  prevented  the 
plaintiff  from  recovering.     Best,  C.J.,  commented  strongly  upon 
the  negligence  of  the  plaintiff,  and  I  think  that    negligence  is 
one  of  the  grounds  of  the  decision,  without  any  reference  to  the 
rule  laid  down  by  Pothier,  which  has  been  said  not  to  furnish 
any  reason  for  the  decision  ;    but  the  case  was  put    upon    the 
ground  of  negUgence,  and  the  negligence  is  exactly  of  the  same 
class  as  in  the  present  case.     Counsel  argued  that  there  can  be 
no  negligence  unless  there  was  a  duty,  and  that  there  was  no 
legal  principle  which  created  the  duty.     I  think,  however,  that 
Young  v.  Grotey  in  deciding  that  there  was  negligence,  impliedly 
contemplates  the  existence  of  a  duty.     That  case  has  been  followed 
in  other  cases  as  to  cheques,  and  I  think  that  according  to  the 
cases  the  law  acted  upon  since  1827  has    shown    in    the    most 
practical  way  what  will  be  the  result  of  negligence  of  this  descrip- 
tion.    It  may  be  that  it  does  not  purport  to  define  in  a  scientific 
way  the  character  of  the  duty  imjx)sed  upon  the  customer,  but 
it  is  easily  understood  as  a  duty  on  the  part  of  the  customer  towards 
his  banker  to  avoid  giving  facilities  for  fraud  in  drawing  instru- 
ments of  this  kind,  and  if  through  the  neglect  of  the  observance 
of  ordinaiy  caution,  the  instrument  is  changed,  he  is  responsible 
for  that  alteration,  and    the    bank  is  not  to    lose    through    his 
negligence.    I  think  that  that  principle  is  perfectly  intelUgible,  and 
should  apply  to  the  relation  between  banker  and  customer.    It  is  a 
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^^C.  principle   which   ordinary   common-sense   can   apprehend,  and  I 

1904  think  that  the  case  of  Young  v.  Grate,  followed  as  it  has  been  by 

Mabshall  other  cases,  has  defined  sufficiently,  and  in  accordance  with  all 

*^-  reason,  the  obhgations  which  attach  to  a  person  who  draws  a 

Colonial  Bank  cheque — if  he  wishes  that  it  should  represent  only  such  a  sum 
or 
Australasia 


J^TD. 

A' Beckett,  Jn 


as  he  intends  to  order  payment  of  when  he  draws  it  and  signs  it. 
It  is  unnecessary'  to  refer  to  the  undesirable  consequences  that 
would  follow  if  we  held  that  there  was  no  duty  such  as  has 
been  heretofore  recognized  as  attaching  to  a  customer  dealing 
with  his  banker.  The  reason  why  counsel  for  the  plaintiffs 
seeks  to  set  the  matter  at  large  is  because  there  are  expressions 
in  the  case  of  Londesborough  v.  Scholfield  which  undoubtedly 
question  and  express  disapproval  of  some  of  the  reasons  given 
in  support  of  the  judgment  in  Young  v.  Grote.  I  think,  however, 
that  if  the.  learned  Judges  had  intended  to  overrule  that  case 
it  was  their  duty,  and  it  would  have  been  in  accordance  with 
their  custom,  to  say  so  distinctly.  On  the  other  hand,  it  must  be 
noticed  that  they  say  nothing  of  the  sort,  and  one  of  their  Lordships 
expressly  points  out  that  the  case  of  Young  v.  Grote  stands  on  & 
basis  of  its  o\\^i,  and  is  not  to  be  considered  as  shaken  by  the 
decision  before  them  ;  he  did  not  use  those  exact  words,  but  he 
did  use  equivalent  expressions.  Speaking  for  myself,  that  is 
sufficient  for  me.  I  find  Young  v.  Grote  as  a  decision  still 
standing,  not  overruled,  and  not  stated  to  be  bad  law  by  those 
whose  duty  it  was  to  say  it  was  bad  law  if  they  so  considered  it. 
I  therefoi*e  consider  Young  v.  Grote  as  still  law,  and  that  it 
governs  this  case,  and  therefore  the  appeal  should  J^e  dismissed 
and  the  motion  for  new  trial  refused,  with  costs. 


Hodges,  J.  I  also  think  that  the  appeal  should  be  dismissed. 
The  apjjellant  relies  upon  the  decision  in  Scholfield  v.  Londes- 
borough  J  while  the  respondent  relies  upon  the  case  of  Young  v. 
Grote.  The  case  of  Young  v.  Grote  in  its  facts  is  verj'  similar 
to  the  present  case ;  it  is  a  case  between  customer  and  banker 
just  as  this  is,  and  it  applies  strictly  to  the  case  now  before  us. 
In  Scholfield  v.  Londesborough  the  case  arose  between  an 
acceptor  of  a  bill  of  exchange  and  the  indorsee.  The  relation 
between  acceptor  and  indorsee  is  not  at  all  the  same  as  the  rela- 
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tion  of  a  customer  towards  his  banker.    It  has  been  urged  that  F.C. 

the  case  of  Schol field  v.  Londesborough  has  really  overruled  the  1904 

decision  in   Young  v.  GrotCy   but  in  my  opinion  Lords  Watson,       Marshall 

Shand,  Macnaghten,   and   Davey   expressly   decline   to   overuule 

that  decision.       The   reasons   for  the   decision   are 

mented  upon,  and  some  of  them  violently  attacked,  but  I  do  not     Austualasia 

find  any  one  of  their  Lordships  prepared  to  overrule    it    or    to 

cleai-ly  say  that  it  is  bad  law.    It  may  Ije  difficult — in  fact,  it  is 

difficult — ^under  those  circumstances  to  say  on  what  ground  Young 

V.  Grote  ought  to  have    been    decided,  or  to  define    accurately 

upon  what  ground  this  case  should  be  decided,  but  it  appears  to 

me  that  the  relation  of  banker  and  customer  is  one  of  contract ; 

a  contract  with  the  terms    but    sparsely  expressed    when    the 

customer   oi)ens   his   accoimt.      The   contract,   however,   is  well 

known  to  merchants  and  bankers,  and  in  my  opinion  there  are 

two  sides  to  that    contract,  and    while    on    the    one    hand    the 

banker  undertakes  to  honour  the  cheques  of  his  customer,  the 

customer  on  the  other  hand  on  his    part    undertakes,  slightly 

altering  the  words    of    Lord  Watson,  that  he  will    not    by    the 

method  of  drawing  his  che(|ue  give  facilities  for  its  alteration, 

or,  slightly  altering  the  w^ords  of  Lord  Macnaghten,  that    the 

customer  undertakes  that  if  the  banker  is  misled  by  the  fault 

of  the  customer  in  the  manner  of  filling  up  the  cheques,  the  loss 

must  fall  upon  the  customer.    In  this  case  it  is  clear,  and  cannot 

be  disputed,  that  the  method  of  drawing  up  the  cheques  did  give 

facilities  for  a  fraudulent  alteration,  and  that  loss  resulted  from 

that,  and  consecjuently  the  loss  should  fall  upon  the  customer 

and  not  upon  the  bank. 


Hood,  J.  I  prefer  rather  to  alter  the  proposition  just  stated 
by  saying  that  the  duty  of  the  customer  towards  his  banker  is, 
not  to  draw  his  cheques  or  orders  in  such  an  unusual  way  as  to 
afford  facilities  for  fraud.  If  the  case  should  arise  as  suggested 
in  argument  where  an  ingenious  chemist  was  able  to  remove  the 
mk  now  ordinarily  used  in  filling  up  cheques,  then  the  customer, 
in  using  the  ordinary  ink,  having  done  nothing  unusual,  is  not 
to  be  penalized  for  any  loss.  But  if  the  scientific  method  became 
widely  known,  and  it  was  obvious  that  that  particular  kind  of 
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F.C.  ink  could  ]je  readily  removed,  so  that  no  prudent  man  would  uae 

1904  it  on  any  important  document,  then  if  the  customer  used  that  ink 

Makshall  ^  J^^  might  hold  him  liable.    That  is,  if  he  adopts  unusual  means 

The  for  ^filling  up  the  cheque,  he  must  bear  the  loss. 
Colonial   Bank 

®'  Appeal  dismissed. 


Australasia 
Ltd. 

Hood,  J. 


Solicitor  for  plaintiffs:  C,  J.  McFarlane, 

Solicitors  for  defendants :  Moule,  Hamilton  &  Kiddle. 


w.  H.  M. 


A'BECKETT,  J.  THE  NATIONAL  TRUSTEES  EXECUTORS  AND  AGENCT 
1904  COMPANY  LIMITED   v.   0*HK\  and  Others. 

March  29,  30, 

AfjrU  26.  Administration  and  Probate  Acts,  1890  {No.  1060),  Part  V.  ;  1903  {No.  18151, «. 
3, 1 1 — Properties  transferred  by  way  of  gift,  etc.,  during  life  of  donor— Prdaif 
duty  —  Whether  payable  by  transferred  properties  or  by  estcUe  —  Efftd  of 
provision  in  will  for  payment  of  duty  payable  on  estate — Donatio  mortis  eavd 
— Gift  by  master  to  servant  of  goods  in  custody  of  servant — Promise  of  a  gift  fc 
charity — Expenditure  by  others  induced  thereby — Whether  promise  enforccaUi 
against  e^ate  of  promisor — Contract. 

The  duty  payable  by  virtue  of  sec.  1 1  of  the  Administration  and  Probate  Ad 
1903  (No.  1815),  in  respect  of  property  transferred  eolourably  or  by  way  of  gift 
during  the  life  of  the  donor,  is  to  be  borne  by  the  property  so  transferred,  unless 
the  donor  expressly  provides  for  the  payment  of  such  duty  out  of  some  other 
fund. 

A  provision  in  the  donor's  will  for  "  payment  of  testamentary  and  administra- 
tion expenses  and  all  probate  legacy  and  other  duty  payable  on  my  estate "  out 
of  a  specified  fund  does  not  exonerate  the  transferred  property. 

Although  the  delivery  of  possession  necessary  to  a  valid  donatio  mortis  cau» 
may  be  antecedent  to  the  words  of  gift  (as  in  the  case  of  gift  of  a  chattel  to  the 
bailee  thereof),  the  delivery  of  a  chattel  by  a  master  into  the  custody  of  his 
servant  is  not  such  a  delivery  of  possession  as,  followed  at  a  subsequent  date  by 
words  of  gift,  will  constitute  an  effective  donatio  mortis  causA. 

The  legal  effect  of  a  promise  to  donate  money  to  a  charity  with  the  object  of 
inducing  others  to  incur  liability  or  expenditure  in  connection  therewith,  and 
with  the  result  that  others  have  been  so  induced,  considered. 

Originating  Summons. 

This  was  a  summons  for  the  determination  of  certain  questions 
arising  on  the  construction  of  the  will  and  codicils  and  in  the 
administration  of  the  estate  of  Monsignor  Charles  Adolphus 
O'Hea. 
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The  testator  died  on  31st  August  1903,  leaving  a  will  dated  a'BEOKETT,  J. 


12th  April  1892  and  two  codicils  dated  respectively  30th  July 
1903  and  2nd  August  1903. 

On  22nd  October  1903  letters  of  administration  were  granted 
to  the  National  Trustees  Executors  and  Agency  Company  of 
Australia  Limited  (the  plaintiff  herein),  it  having  been  duly 
authorized  to  apply  for  such  letters  by  the  executor  appointed 
by  the  will.- 

By  his  will  the  testator  devised  and  bequeathed  all  his  real 
and  personal  estate  to  the  Most  Keverend  Thomas  Joseph  Carr, 
Archbishop  of  Melbourne,  and  appointed  him  sole  executor  and 
trustee. 

By  the  first  codicil  testator  gave  all  his  household  furniture, 
pictures,  plate,  and  other  household  effects,  carriage  and  horses, 
unto  his  nephews  and  nieces.  After  giving  certain  pecuniary 
legacies  to  various  persons  he  ratified  and  confirmed  a  transfer 
which  had  been  made  to  him  a  few  months  prior  to  his  death 
to  his  coachman,  Antoni  Hoogen,  of  certain  land  at  Coburg.  He 
directed  that  all  legacies  should  be  free  of  probate,  legacy,  or  other 
duty,  and  should  be  paid  out  of  money  belonging  to  him  and 
lodged  at  any  bank  or  banks  either  on  account  current  or  as  fixed 
deposit ;  and  as  to  the  balance  of  such  moneys  (if  any)  so  lodged 
at  any  bank  or  banks,  "  after  payment  thereout  of  all  debts 
funeral  testamentary  and  administration  expenses  and  all  probate 
legacy  and  other  duty  payable  on  my  estate,"  he  dii'ected  his 
executor  to  pay  and  divide  the  same  amongst  his  nephews  and 
nieces  in  equal  shares,  and  in  other  respects  confirmed  his  will. 
By  the  second  codicil  he  left  certain  other  pecuniary  legacies, 
directing  their  payment  free  of  duty  out  of  the  same  fund  as  the 
legacies  left  by  the  first  codicil.  During  his  lifetime  the  testator 
h'ad  transferred  certain  properties  and  moneys,  referred  to  in  the 
first  question  raised  by  the  summons  (infra).  The  ojfficer  appointed 
for  assessing  duty  on  the  estates  of  deceased  persons,  under  sec.  60 
of  the  Administration  and  Probate  Act  1890,  held  that  these 
transfers  came  within  the  provisions  of  sec.  11  of  the  Act  No.  1815, 
and  assessed  the  duty  payable  in  respect  thereof  at  respectively — 
(a)  1701.  6«.  4d.,  (b)  277Z.,  (c)  300J.,  (d)  111.  4s.  These  amounts 
had  all  been  paid  by  the  plaintiff  as  administrator  of  the  deceased. 
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The  facts  material  to  the  matters  raised  by  question  (3)  of 
the  summons  (infra)  are  sufficiently  set  out  in  the  judgment  of 
A'Beckett,  J.  (infra). 

The  present  summons  was  taken  out  by  the  plaintiff  for  the 
purpose  of  obtaining  the  opinion  of  the  CJourt  on  the  following 
matters : — 

1.  From  what  persons  or  from  what  properties  respectively, 
if  at  all,  is  the  plaintiff  as  such  administrator  entitled  to  be  repaid 
or  recouped  certain  payments  which  as  such  administrator,  and 
as  a  condition  of  obtaining  such  administration,  it  has  been  com- 
pelled to  make  by  way  of  duty  in  respect  of  the  following  lands 
or  moneys  parted  with  by  the  testator  in  his  Ufetime,  namely  :— 

(a.)  Certain  land  at  Coburg  transferred  by  the  testator  on 
the  18th  Octoljer  1899  to  the  defendants  Thomas  Joseph  Carr 
and  Mary  Lyons  to  hold  as  trustees  upon  certain  charitable 
trusts. 

(h.)  Certain  other  land  at  Coburg  transferred  and  conveyed  by 
the  testator  on  the  10th  October  1899  to  the  defendants  Thomas 
Joseph  Carr  and  Maurice  McKenna  to  hold  as  trustees  upon 
certain  other  charitable  trusts. 

(c.)  A  sum  of  3000Z.  given  by  the  testator  in  the  year  1888 
to  the  trustees  of  St.  Ignatius'  Church,  Richmond,  to  enable  the 
purchase  for  such  church  of  certain  land  at  Richmond,  which 
was  purchased  accordingly  for  2800Z.,  and  is  now  held  by  the 
defendants  Joseph  Heam,  Joseph  Cahill,  and  Patrick  Keating  as 
trustees  for  such  church. 

(d.)  Certain  other  land  at  Coburg  transferred  by  the  testator 
on  the  23rd  day  of  July  1903  to  the  defendant  Antoni  Hoogen 
which  transfer  was  ratified  and  confirmed  by  the  first  codicil  to 
the  said  will. 

And  in  particular  should  such  payments  of  duty  respectively 
be  borne  by  the  testator's  estate  or  be  repaid  or  recouped  to  such 
estate  by  or  from  the  several  properties  in  respect  of  which  they 
were  respectively  paid  as  aforesaid  or  how  otherwise  ? 

2.  If  the  aforesaid  duty  or  any  part  thereof  should  not  be 
repaid  or  recouped  to  the  testator's  estate  as  aforesaid,  then  by 
or  from  what  portion  of  such  estate  should  the  same  be  borne 
or  deducted,  having  regard  to  the  provisions  of  the  said  will  and 
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codicils,  and  in  particular  should  the  same  Ije  borne  by  the  fund  a'BECKETT,  J. 
which  by  the  first  codicil  is  expressly  made  subjec^t  to  the  payment  1904 

thereout  of  all  debts,  funeral,  testamentary,  and  administration 
expenses,  and  all  probate,  legacy,  and  other  duty  payable  on  the 
testator's  estate  ? 

3.  Whether,  having  regard  to  the  several  statements  and 
admissions  of  fact  which  have  been  laid  before  the  plaintiff  as  such 
administrator  as  aforesaid,  the  plaintiff  should  or  may  admit  to 
any  and  what  extent  all  or  any  and  which  of  certain  claims  which 
have  been  made  affecting  the  said  testator's  estate  as  follows, 
namely : — 

(a.)  A  claim  of  the  defendant  Antoni  Hoogen  to  the  proceeds 
of  sale  of  certain  horses,  carriages,  and  harness,  formerly  the 
property  of  the  testator,  and  claimed  by  such  defendant  to  have 
been  given  to  him  by  the  testator  in  his  Ufetime. 

(b.)  A  claim  by  the  defendant  Michael  Hayes  on  behalf  of 
the  Koman  Catholic  Church  at  Coburg,  for  payment  of  200i.,  or 
alternatively  of  lOOi.,  claimed  to  be  due  from  the  testator's  estate 
as  under  a  promise  made  by  the  testator. 

The  questions  asked  were  argued  separately. 


Weigall  for  the  plaintiff. 

^^^ffy>  K.C.,  and  Hogan  for  the  defendant  Hoogen — As  to 
the  gift  to  Hoogen,  it  was  a  good  donatio  mortis  causa.  Actual 
delivery  at  the  time  of  the  gift  is  not  necessary  where  the  subject 
of  the  gift  is  in  the  possession  of  the  donee  as  a  bailee,  for  that 
possession  presupposes  an  antecedent  delivery,  which  is  sufficient : 
Vide  WilliaTTis  on  Personal  Property  (15th  ed.),  pp.  66,  68  ; 
Alderson  v.  Peel  (a)  ;  Winter  v.  Winter  (h)  ;  Cochrane  v.  Moore  (c)  ; 
Kilpin  V.  Ratley  (d) ;  Cain  v.  Moon  (e) ;  In  re  Weston  (f) ;  Cartledge 
V.  Heales  (g). 

Isaacs,  K.C.,  and  Robinson  for  the  nephews  and  nieces  of  the 
testator — There  must,  to  constitute  a    good  donatio  inter  vivos 


(a) 

[1891]  7  T.L.R.  418. 

(e) 

[1896]  2  Q.B.  283. 

(6) 

[1861]  9  W.R.  747  ;  4  L.T.  639. 

(/) 

[1902]  1  Ch.  680. 

ic) 

[1890]  26  Q.B.D.  57. 

i9) 

[1898]  24  V.L.R.  576. 

id) 

[1892]  1  Q.B.  582. 
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})e  either  delivery  or  such  an  alteration  in  the  existing  state  of 
aflfairs  as  amounts  to  deliven\  Here  the  state  of  aflfairs  eidsting 
l3efore  the  alleged  donatio  was  disturbed  in  no  way.  The  horses, 
etc.,  had  never  been  in  the  possession  of  Hoogen  at  all.  He  was 
not  a  bailee.  Being  a  mere  servant,  his  possession  was  his  masters. 
Where  the  intended  donee  is  a  bailee  all  that  is  necessary  is  to 
change  the  terms  of  his  possession.  Where  he  is  a  servant  there 
has  never  been  any  delivery  of  possession  even  antecedent  to  the 
proposed  gift — he  has  the  custody  merely.  A  bailment  implies 
possession  coupled  with  a  trust :  Irons  v.  Smcdlpiece  (h) ;  Anninn 
V.  Anning  (i) ;  Solicitor  to  the  Treasury  v.  Lewis  (k). 

Dufy  in  reply — ^The  only  rule  is  that  all  must  be  done  which 
can  be  done  to  change  the  nature  of  the  possession  howsoever 
acquired.     Winter  v.  Winter  (supra)  was  the  case  of  a  servant. 

Mitchell,  K.C.,  for  the  defendant  Hayes — ^Where  a  person  has 
promised  to  give  a  sum  for  a  certain  purpose  in  order  to  induce 
the  expenditure  of  money  for  that  purpose,  and  other  persons 
have  teen  induced  thereby  to  incur  liabilities  to  effect  that 
purpose,  the  promise  will  be  enforced.  If  the  promisor  has 
died  without  fulfilling  his  promise,  it  may  be  enforced  against 
his  executors:  Cottage-street  Methodist  Church  v.  Kendall  (/); 
University  of  Des  Moines  v.  Livingstone  (m) ;  Re  Hudson,  Creed 
V.  Henderson  (n) ;  Anson  on  Contracts  (10th  ed.),  pp.  90,  91 ; 
Cxirrie  v.  Misa  (o). 

Isaacs — Assuming  the  law  here  to  be  the  same  as  laid  do^n 
in  the  cases  cited,  the  facts  here  exclude  its  appUcation  to  this 
case. 

On  the  question  of  duty, 

Isaacs,  K.C.  (with  him  Robinson)  — Th^  whole  liability 
depends  on  the  Act  No.  1815.  It  must  be  taken  as  admitted, 
for  the  purpose  of  this  summons,  that  the  conveyances  to  Hoogen 
and  to  the  Archbishop  come  within  sec.  11,  and  they  are  therefore, 
to  be  deemed  *'  to  have  made  the  property  to  which  they  relate 


(h)  [1819J  2  B.  &  Aid.  551. 

(»•)  21  N.S.W.  L.R.  (Eq.)  13. 

ik)  [1900]  2  Ch.  812.  at  871. 

(I)  23  American  Rep.  286. 


(m)   42  American  Rep.  42. 
(n)    [1885]  33  W.R.  819. 
(o)     [1876]  L.R.  10  Ex.  153. 
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chargeable  with  the  payment  of  the  duty  payable  under  the  a'BECKKTT,  J. 
Administration  and  Probate  Acts  as  though  part  of  the  estate 
of  the  donor."  If  these  properties  were  in  fact  part  of  the  estate 
of  the  testator,  they  would  undoubtedly  (apart  from  any  special 
provision  in  the  will)  have  to  bear  the  duty  payable  in  respect  of 
them.  The  right  given  to  recover  the  duty  under  the  principal 
Act  is  as  well  in  rem  as  in  personam  :  Graham  v.  Graham  (j)). 
Where  one  person  pays  oflf  the  debt  of  another,  or  where  one 
property  pays  ofiF  the  incumbrance  on  another,  under  circum- 
stances such  as  these,  there  aris^  a  right  to  indemnity  :  Bouner  v. 
Tottenham  (q)  ;  Moule  v.  Garrett  (r)  ;  Wolmerhausen  v.  Gullick  (s). 
That  is  the  real  position  here.  For  the  purposes  of  the  revenue 
the  law  makes  the  executors  pay  this  duty  in  the  first  instance 
out  of  the  estate.  But  the  estate  is  not  benefited  thereby.  The 
payment  is  really  made  for  the  benefit  of  the  owners  of  the  trans- 
ferred properties. 

Weigall  for  the  trustees — If  the  duty  is  to  be  borne  by  the 
estate  and  not  by  the  property  transferred  inter  vivos,  it  would 
lead  to  the  result  that  where  the  estate  is  smaU  it  might  be 
insufficient  to  pay  the  duty  ;  or  you  might  have  a  case  where 
the  whole  of  a  man's  property  was  transferred  under  circum- 
stances which  would  bring  it  within  sec.  11.  As  there  would  be 
nothing  in  his  estate,  there  would  l^e  no  fund  for  the  payment 
of  the  duty. 

Hogan  (with  him  Duffy,  K.C.)  for  the  defendant  Hoogen — 
Sec.  11  puts  these  gifts  for  purposes  of  duty  in  the  same  position 
as  they  would  be  in  if  they  were  devises,  bequests,  or  legacies 
under  a  will.  To  ascertain  the  ultimate  liability  for  duty  we 
are  thrown  back  on  the  law  as  to  devises,  etc.,  under  the  1890 
Act.  The  general  rule  is  that  the  duty  may  be  deducted  from 
each  devise  or  bequest  pro  rata  (sec.  103),  "  unless  the  testator 
should  have,  made  a  different  disposition  as  to  the  payment  of 
the  said  duty."  Here  he  has  done  so  by  the  first  codicil  by 
indicating  a  specific  fund,  out  of  which  duty  is  to  be  paid.  Even 
if  the  words  "  duty  payable  on  my  estate  "  do  not  include  the  duty 


(p)    [1874]  5  A.J.R.  100. 
iq)     [1899]  1  Q.B.  161. 


(r)     [1872]  L.R.  7  Exch. 
is)     [1893]  2  Ch.  514. 
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payable  on  these  gifts,  still  as  payment  of  such  duty  has  to  l)e 
governed  by  the  payment  of  duty  on  devises,  etc.,  under  the 
will,  and  as  such  devises  are  here  exempted  from  payment,  these 
gifts  are  also  exempted.  As  to  the  contention  that  it  is  inequit- 
able that  the  nephew  and  nieces  should  pay  duty  on  property 
which  other  people  have  the  benefit  of,  that  does  not  express 
the  true  position.  The  codicil  does  not  bequeath  all  the  money 
in  the  bank  to  the  nephews,  etc.,  and  direct  that  the  duty  should 
be  paid  out  of  such  bequest.  It  specifies  a  fund  which  is  to  bear 
the  payment  of  duty,  and  then  bequeaths  what  is  left  after  such 
payment  to  the  nephews  and  nieces. 


Macfarlan  for  the  defendants  Archbishop  Carr  and  others— 
The  argument  for  the  nephews  for  making  the  transferred  pro- 
perties bear  the  duty  proceeds  on  the  assumption  that  sec.  11 
makes  the  duty  a  statutory  "  charge ''  upon  them.  If  that  were 
the  intention  of  the  Legislature  it  would  have  been  easy  to  say 
so.  The  words  actually  used  mean,  in  their  ordinary  sense,  that 
duty  is  to  be  payable  in  respect  of  these  properties.  The  Legislature 
is  defining  in  this  section,  not  the  method  of  the  recovery  of  duty 
(namely,  by  making  it  a  charge),  but  merely  the  property  in 
respect  of  which  duty  is  payable.  The  argument  as  to  the 
possibility  of  there  being  no  assets,  or  insufficient  assets,  in  a 
testator's  estate  to  pay  the  duty  does  raise  a  difficulty,  but  it  may 
well  be  that  that  is  a  contingency  which  the  Legislature  has 
overlooked.  The  contraiy  view  gives  rise  to  as  great  difficulties, 
for  in  many  cases  it  would  l)e  impossible  to  get  at  the  transferred 
property.  If  this  language  creates  a  statutory  charge  on  land 
transferred  inter  tnvoSy  the  consequences  will  be  very  serious  to 
purchasers,  and  cannot  have  been  intended.  **  Probate  duty 
I)aya])le  on  my  estate ''  means  all  duty  payable  by  the  executor 
as  a  condition  precedent  to  obtaining  probate :  Blackwood  v.  The 
Queen  (t).  Tlie  payment  of  the  duty  on  this  property  is  such  a 
condition  precedent,  and  the  duty  is  therefore  covered  by  these 
words  in  the  codicil.  The  duty  on  the  gifts  is  paid  as  much  for 
the  Ijenefit  of  the  estate  (in  order  to  obtain  probate)  as  for  the 
benefit  of  the  donees.  The  words  "  testamentary  expenses  "  used 
{t)     [1882]  8  App.  Cas.  82. 
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in  the  codicil  are  themselves  wide  enough  to  carry  these  duties :  a'BECKETT,  J. 
Vide  In  re  Clemow  {u)  ;  In  re  Treasure  (i?). 

He  also  referred  to  Direct  Spanish  Telegraph  Co,  v.  Shepherd  (w). 


Higgins,  K.C.  (with  him  Poioer)  for  the  defendants  Heam 
and  others — The  Crown  has  no  right  to  duty  on  the  property  the 
subject  of  these  gifts.  In  any  case  the  amount  on  which  duty 
would  be  payable  was  not  3000Z.,  but  the  value  of  the  land  at 
the  date  of  testator's  death,  or  the  value  of  the  reversionary 
intei-est  when  the  money  was  given. 

[a'Beckett,  J.,  ruled  that  on  the  questions  submitted  these 
contentions  were  not  open  to  the  parties.] 

Isaacs,  K.C,  in  reply — In  re  Bell  (x)  illustrates  the  distinction 
between  the  testator's  estate  and  what  shall  for  certain  purposes 
be  regarded  as  his  estate.  The  words  in  the  codicil  are  "  duty 
payable  on  my  estate,"  not  "out  of  my  estate." 

a'Beckett,  J.,  read  the  following  judgment :  —  I  have  to 
determine  on  originating  summons  several  questions  of  law 
which  have  arisen  in  the  administration  of  the  estate  of  Mon- 
signor  O'Hea.  There  is  no  conflict  about  the  facts,  which  are 
admitted  to  have  been  correctly  set  forth  in  the  afhdavits  and 
written  statements  before  me.  Monsignor  O'Hea  was  a  Dean 
of  the  Roman  Catholic  Church,  and  died  at  the  Deanery  at 
Coburg  on  the  31st  of  August  1903.  Administration  to  his  estate, 
with  will  annexed,  was  granted  to  the  National  Trustees  Company. 

The  first  matter  to  be  dealt  with  is  a  claim  for  200Z.,  to 
supplement  a  gift  of  500i.  made  by  the  Dean  in  his  lifetime  to 
a  fund  for  the  completion  of  the  Presbyt^i7  at  Coburg.  It 
appears  that  he  had  spoken  of  giving  six  or  seven  hundred 
pounds  for  the  building,  and  it  is  contended  that  he  had  done 
so  in  such  a  way,  and  with  such  consequences,  as  to  justify  a 
claim  against  his  estate  for  the  balance  unpaid  at  his  death.  I 
have  been  referred  to  American  authorities,  which  decide  in 
effect  that,  where  a  promise  has  been  made  to  give  a  certain 
sum  for  a  certain  purpose,  as  an  inducement  to  expenditure  for 
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(u)    [1900]  2  Ch.   182,  at  p.  195. 
(»)    [1900]  2  Ch.  648. 
iw)  [1884]  13  Q.B.D.  203. 


ix)     [1877]  3  V.L.R.  (I.)  26  ;  [1877] 
2  App.  Cas.  560. 
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that  purpose,  and  persons  are  thereby  induced  to  mcur  liabilities, 
the  promise  may  be  held  to  be  binding  as  against  the  promisor's 
executors,  should  he  have  died  without  fulfilling  it.  Conceding 
that  English  Courts  would  give  relief  upon  the  same  equity,  it 
should  certainly  be  given  cautiously,  and  only  in  cases  which 
left  no  doubt  of  a  distinct  promise,  and  of  action  clearly  induced 
by  the  promise.  The  facts  before  me  fall  short  in  this  respect, 
though  I  entertain  no  doubt  of  the  truth  of  the  statements  on 
which  the  claim  is  based. 

In  October  1902  the  Dean  told  Father  Hayes,  the  parish  priest 
of  Coburg,  that  he  would  give  oOOi.  towards  the  completion  of 
the  Presbytery,  which  was  expected  to  cost  between  six  and  seven 
himdred  pounds.    A  few  weeks  afterwards,  the  Dean  saw  Father 
Hayes,  and  told  him  that  if  he  would  go  on  with  the  work  he 
would  give  500Z.,  and  lOOZ.  later  on.    Plans  were  subsequently 
prepared  by  an  architect,  Mr.  Smart,  which  included  a  verandah 
and  balcony,   bringing  the  probable  cost  up  to   1150/.     Father 
Hayes  proposed  to  dispense  with  the  balcony  and  verandah,  and 
under  his  direction  the  architect  called  on  the  Dean  in  November 
1902,  and  told  him  the  probable    cost  and  that  Father  Hayes 
desired  to  reduce  it  by  dispensing  with  verandah  and  balcony. 
He  said,  "I  will  give  600/.  or  700/.  if  the  whole  thing  is  done  pro- 
perly.    It  will  Ije  useless  without  the  verandah  and  balcony."    The 
architect  advertised  for  tenders.    The  lowest  tender  was  for  1115/. 
In  January  Mr.  Smart  and  Father  Hayes  met  the  Dean  in  his 
carriage,   and,   in   a  short  conversation,   asked   him  to  sign  the 
contract  for  the  work.    The  Dean  appeared  to  be  angry,  said  he 
would  sign  nothing,  and    asked  Mr.  Smart  to  see  him    on   the 
following    afternoon    at    the    Archbishop's.       Father    Hayes,  in 
reference  to  this  interview,  says — "  He  said  to  me  *  I  will  gi^'e 
you  what  I  promised  ; '  I  replied,  '  You  ought  to  give  me  1000/.' " 
The  Dean  met  the  architect  at  the  Archbishop's  the  next  day, 
as  arranged,  and  what  occurred  there  is  thus  described— **  The 
Dean  said  to  the  Archbishop,  *  I've  come  to  give    you  500/.  to 
keep  for  the  Presbytery ;  you  must  keep  it  till  the  verandah  and 
balcony  are  finished.    The  contract  must  be  signed  for  the  whole 
thing.'  "    He  then  handed  his  cheque  to  the  Archbishop.    This 
I  regard  as  the  conclusive  arrangement.    It  shows  what  the  Deaa 
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was  willing  to  give,  if  and  when  the  building  was  erected  in  accord-  a*BECKETT,  J. 

ance  with  the  completed  design  he  had  asked  for.    The  announce-  1904 

ment  was  made  when  the  Dean  was  perfectly  free  to  change  his 

mind,  and  give  less  than  he  had  previously  spoken  of  giving,  and 

nothing  was  said  to  suggest  that  more  than  500Z.  would  be  expected 

from  him.    The  contract  was  not  then  signed,  and  need  not  have 

been,  if  the  persons  who  entered  into  it  had  not  been  content  to 

proceed  on  the  contribution  of  oOOi.     In  those  circumstances  it 

would  be  too  much  to  say  that  the  Dean  had  placed  himself  or 

his  administrator  under  a  legal  obligation  to  give  200i.  in  addition 

to  500J.    Though  he  said  to  Father  Hayes,  about    six    weeks 

before  his  death,  "  I  suppose  they  will  expect  me    to    keep    my 

contract,"  I  cannot,  on  the  strength    of    this  observation,  find 

any  binding  engagement  to  pay  200i. 

The  next  question  relates  to  horses,  harness,  and  carriages, 
which  the  Dean,  on  his  death-bed,  desired  to  give  to  his  coach- 
man, Antoni  Hoogen,  who  had  been  for  over  thirteen  years  in  his 
service,  and  for  the  last  three  years  his  close  attendant.    On  the 
10th  of  August,  after  referring  to  his  faithful  service,  the  Dean 
said  to  him — "  I  have  done  something  for  you ;    I  want  to  do 
more.     I  give  you  the  horses,  the  harness,  and  the  carriages  ; 
keep   them   here   till  you   dispose  of  them."     Hoogen   said — "  I 
cannot  take  them  ;  there  is  no  one  here  to  witness."    Shortly 
afterwards  Father  Collins,  a  priest  in  attendance  on  the  Dean, 
came  in,  and  the  Dean  said  to  him — "  I  want  to  give  Tony  the 
horses,  the  harness,  and  the  carriages ;  I  w^ant  you  to  witness 
that."    About    half    an    hour    afterw^ards    Father  Collins  said — 
"What  is  it  precisely  that  you  want  done  with  the  horses  and 
vehicles  ?  "    The   Dean   said — "  Have   I   not   already   told   you  I 
gave  them  over  in  your  presence  ?  "    Hoogen  said — '*  Thank  you 
very  much."    The  Dean  never  left  his  room  after  this.     Hoogen 
kept  the  chattels  in  his  possession  at  the  Deanery.     He  had  in 
his  sole  charge  and  possession  the  keys  of  the  coach-house  and 
stables  in  which  they  were  kept,  and  this  continued  until  after 
the  Dean's  death.    About  four  days  after  the  10th  of  August  the 
Dean  said  to  him — "  Are  you  still  keeping  the  horses  and  carriages 
here  ?  "    Hoogen  said  he  was,  and  the  Dean  told  him  that  he 
could  keep  them  there  and  use  his  fodder  to  feed  them.      The 
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validity  of  this  gift  is  in  question,  and,  pending  a  decision,  the 
chattels  were  sold,  with  the  consent  of  all  persons  interested,  and 
realized  185/  18s.  6d.  net,  now  held  by  the  administrator. 

On  these  facts  I  hold  that  the  intended  gift  was  a  donatio 
mortis  causa.  The  condition  that  the  gift  is  not  to  be  effectual 
in  case  of  the  donor's  recovery  need  not  be  expressed,  but  may 
be  implied  from  the  circumstances  under  which  it  was  made. 
Treating  it  as  a  gift  of  this  kind,  one  of  the  essentials  to  its  validity 
is  that  there  should  be  deliveiy  of  some  sort  of  the  thing  givea 
though  the  dehvery  may  Ije  antecedent  to  the  gift :  Cain  v.  Mooniyl 
In  that  case  a  deposit  note  was  handed  by  a  daughter  to  her 
mother  some  time  before  her  death,  teUing  her  mother  not  to 
part  with  it.  Some  time  after  the  mother  visited  the  daughter, 
who  was  seriously  ill  and  said  she  did  not  think  she  could  live. 
"  The  note  is  for  you  if  I  die."  This  was  held  good.  Lord 
Russell  said — "  I  concede  that  there  must  be  a  deliver}-  to  the 
person  to  be  benefited  of  the  subject  of  the  donatio  mortis  causa, 
but  in  my  judgment  there  is  no  reason  why  an .  antecedent 
delivery  should  not  be  efifective."  In  the  case  which  I  hare 
to  deal  with  there  was  no  attempt  at  deliver}'.  The  subject  of 
the  gift  was  in  the  actual  possession  of  the  donee.  It  was  con- 
tended on  his  Ijehalf  that  in  these  circumstances  no  deliven^  was 
necessary.  It  was  said  to  be  a  case  within  the  rule,  as  stated 
in  Williams  on  Personal  Property  (loth  ed.),  p.  68— *' Where 
goods  are  in  the  possession  of  a  bailee,  it  is  held  that  there  may 
be  a  valid  gift  of  them  from  the  owner  to  the  bailee  by  mere 
word  of  mouth  expressing  an  intention  of  present  gift,  coupled 
with  that  change  of  possession  which  takes  place  when  the  bailee, 
with  the  donor's  consent,  ceases  to  hold  the  goods  as  bailee  and 
begins  to  hold  them  for  his  own  exclusive  use  as  owner. 
ReUance  was  placed  upon  two  cases — Alderson  v.  Peel  (z)  and 
Winter  v.  Winter  (a).  In  the  first  case  a  picture  had  l^een  lent, 
and  a  letter  was  some  time  after  written  to  the  i)erson  to  whom 
it  had  been  lent  teUing  him  he  might  keep  it,  and  the  gift  ^^ 
held  good.  In  the  second  case — "  A  barge,  while  in  possession 
of  the  donee  and  worked  by  him  as  servant  to  the  owner,  was 


iy)     [1896]  2  Q.B.  283. 


(a) 


iz)     [1891] 
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donee  worked  it  and  paid  the  wages  of  the  crew  on  his  own 
accomit  until  the  donor's  death,  and  the  gift  was  held  to  be  com- 
plete." Both  w^ere  gifts  inter  vivos.  Winter  v.  Winter  is  most 
in  point  here,  because  there,  as  here,  the  donee  was  servant  of 
the  donor^  and  held  possession  as  such  at  the  time  of  the  gift. 
Its  force  in  favour  of  the  done^  is,  however,  weakened  by 
observing  the  stress  laid  in  the  judgments  on  the  actual  change 
of  possession — an  oj)en  user  of  the  barge  by  the  donee  for  him- 
self ;  manifestly  diflfei'ent  from  its  user  when  the  proj)erty  of 
the  donor.  C^ompton,  J.,  says : — **  It  is  sufficient  to  complete  a 
gift  inter  vivos  that  the  conduct  of  the  })arties  should  show  that 
the  owniership  had  Ijeen  changed."  Irons  v.  Smallpiece  (6)  also 
shows  how  a  change  in  the  character  of  the  possession  might 
affect  the  ownership  in  case  of  a  gift  which  would  be  ineffectual 
without  it.  I  have  not  to  decide  what  the  rights  of  the  parties 
would  have  been  if,  after  the  verbal  gift,  the  donee  had  taken 
the  chattels  away  and  let  them  out  on  hire  for  his  own  benefit, 
or  paid  a  liverj'-stable  keej^er  for  takhig  charge  of  them.  Nothing 
of  this  sort  took  place  ;  the  actual  custody  and  user  or  non-user 
of  the  chattels  continued  the  same  after  as  l^efore  the  gift. 

It  was  said,  in  opposition  to  tlie  validity  of  the  gift,  that 
the  general  rule  above  stated  from  Williams  does  not  apply  as 
between  master  and  servant ;  that  a  servant  has  not  possession 
as  bailee  within  the  meaning  of  it.  **  A  servant  in  charge  of 
his  master's  property,  or  a  pereon  having  the  use  of  anything 
by  the  mere  licence  of  the  owner  generally,  has  not  possession  " : 
Pollock  and  Wright  on  Possession,  at  p.  58.  I  decide  against 
the  gift  on  the  ground  that  there  nuist  be  delivery  to  constitute 
a  good  donatio  mortis  causa  and  that  there  was  none  here. 
It  would  be  dangerous  to  relax  a  rule  which  requires  some  visible 
act  as  an  essential,  when  the  only  other  essential  is  that  certain 
words  should  be  spoken.  The  possession  of  the  servant  is  the 
possession  of  the  master,  not  only  in  the  eye  of  the  law%  but  in 
the  eyes  of  those  who  observe  master  and  servant  and  thing 
possessed.  In  this  case  nothing  was  done  which  would  indicate 
a  change  in  possession.    It  could  not  be  said  that  the  Dean  had 

(6)     [1819]  2  B.  &  Aid.  551. 
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a'BKCKETT,  J.  at  any  time  made  delivery  to  his  coachman  of  any  of  the  chattels 
1904  which  were  in  his  custody  at  the  time  when  they  were  given  to 

•  him,  or  that  that  custody  differed  from  the  ordinary  custody 
by  a  servant  of  his  master's  goods.  When  things  are  in  such 
custody  I  hold  that  there  can  be  no  effectual  gift  of  them  by  the 
master  merely  telling  the  servant  that  he  may  keep  them  as  his 
own.  Nothing  more  occurred  here.  I  regret  that  the  rule  of 
law  disappoints  the  Dean's  intention  and  the  servant's  expecta- 
tions ;  but  the  nephews  and  nieces,  to  whom  the  185Z.  18s.  6d,  must 
go  in  the  first  instance,  may  have  the  pleasure  of  returning  it  to 
Hoogen,  less  the  probate  duty,  without  any  doubt  as  to  their 
doing  what  the  Dean  would  have  wished  them  to  do. 

I  have  next  to  deal  with  questions  arising  as  to  payment  of 
duty  under  the  Administration  and  Probaie  Act  1903.  The 
testator  made  certain  gifts,  which  fell  within  sec,  11  of  that 
Act,  which  provides  that  every  conveyance,  assignment,  gift, 
etc.,  of  estate,  real  or  personal,  purporting  to  operate  as  an 
immediate  gift,  shall,  if  made  within  twelve  months  of  death,  or 
relating  to  property  in  which  the  donor  retained  any  interest, 
be  deemed  "  to  have  made  the  property  to  which  the  same 
relates  chargeable  with  the  payment  of  the  duty  payable  under 
the  Administration  and  Probate  Acts  as  though  part  of  the 
estate  of  the  donor."  I  have  to  decide  whether  the  effect  of 
these  words  is  to  make  the  duty  payable  out  of  the  projDerty  in 
respect  of  which  it  is  imposed,  and  if  so,  whether  the  adminis- 
trator, who  has  under  compulsion  paid  the  duty  on  these  gifts, 
has  a  right  to  recover  what  it  has  so  paid  against  the  properties 
the  subject  of  the  gifts,  or  the  owners  of  the  properties.  Sec.  2 
of  the  Act  of  1903  provides  that  it  "shall  be  construed  as  one 
with  Part  V.  of  the  Administration  and  Probate  Act  1890." 
Sec.  11  is  the  only  section  of  the  Act  of  1903  to  which  we  can 
look  to  see  how  the  duty  imposed  is  to  be  recovered,  and  it 
evidently  contemplates  that  the  means  provided  by  the  Act  of 
1890  are  to  be  resorted  to.  What,  then,  are  the  means  available 
for  obtaining  payment  of  duty  on  the  estate  of  a  testator  under 
the  Act  of  1890  ?  The  executor  is  bound  to  pay  the  duty,  as  a 
debt  of  the  testator,  under  sec.  102.  If  it  is  not  paid  within  the 
time  limited,  the  Master  in  Equity    may  apply    to    the  Court, 
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which  may  order  that  a  sufficient  part  of  the  testator's  property  a'BECKETT,  J. 

may  be  sold,  and  the  proceeds  applied  in  payment  of  the  duty.  1904 

The  late  Mr.  Justice  Molesworth,  in    Graham    v.  Graham    (c) 

declared  the  remedy  given  by  the  Act  to  be  "  in  rem  direct,  not 

merely  in  personam."    Under  sec.  103,  the  executor  is  to  deduct 

from  each  devise  and  bequest  an  amount  equal  to  the  duty  paid 

in  respect  of  it,  unless  the  testator  shall  have  made  a  different 

disposition   by  his  will.    These  provisions  may    be    difficult    to 

work  out,  and  great  difficulties  have  arisen  under  sec.  103,  but 

the  result  which  they  were    intended    to    bring    about  is  that, 

though  the  whole  duty  payable  may  Ije  recovered  by  the  Crown 

from  any  one  property,  and  though  the  executor  may  sell  any 

one  property  to  pay  the  whole  duty,  still,  as  between  separate 

owners  of  separate  projDerty,  in  the  absence    of    the    testator's 

direction  to  the  contrary,  the  duty  would  have  to  be  adjusted  as 

between  the  different  i)n)i:)erties,  so  that  in  a  sense  each  property 

may  be  said  to  l)e  charged  with  the  duty  payable  in  respect  of  it. 

Then,  coming  to  the  new  law  where,  by  the  operation  of  sec. 
11,  other  proi)erties  "  ai*e  chargeable  with  the  payment  of  the 
duty,  as  though  part  of  the  est^ite  of  the  donor,''  I  think  the 
executor  has  the  same  duty  of  paying,  and  the  Oown  the  same 
means  of  obtaining  ])ayment  as  with  i^egard  to  properties  passing 
by  the  will.  The  executor  could,  I  tliink,  enforce  a  sale  of 
those  properties,  while  l)elonging  to  the  donee,  in  order  to  raise 
the  duty  payable  upon  them.  There  would  be  difficulties  as  to 
procedure  in  all  cases,  as  the  pro|)erties  would  not  be  vested  in 
the  executor  or  under  his  control  by  force  of  sec.  11.  In  some 
cases  the  difficulty  might  lx»  insui)erable.  The  subject  of  gift 
might  be  lost  or  destroyed.  The  donee  might  be  insolvent.  Land 
under  the  Transfer  of  Ijand  Statute  might  have  been  transferred 
to  a  purchaser,  whose  title  under  the  Act  could  not  be  impeached. 
Notwithstanding  these  difficulties,  I  think  that,  having  been 
remitted  by  the  Act  of  1903  to  the  system  under  the  Act  of 
1890,  its  analogies  should  be  followed  as  far  as  practicable,  and 
that  the  Court  would  find  a  way  to  relieve  i^ersons  taking  under 
a  will  from  the  duty  j)aid  out  of  these  properties  on  properties 
given  away  in  the  testator's  lifetime.  Where  the  amount 
(c)      11874]  5  A.J.R.,  at  p.  101. 
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a'BECKETT,  J.  required  to  pay  duty,  under  sec.  11,  can  te  raised  from  the  pro- 
1904  perties  subject  to  it,  or  obtained  from  the  persons  to  whom  they 

belong,  I  think  it  is  the  duty  of  an  executor  to  obtain  it  either 
to  pay  in  the  first  instance,  or  to  recoup  to  his  testator  s  estate 
what  may  have  been  paid  out  of  it.  This  can  be  done  in  the 
present  case,  and  I  think  it  ought  to  be  done.  It  seems  to  me 
inequitable  that  beneficigwies  under  a  will  should  be  deprived 
in  order  to  pay  the  tax  on  gifts  made  by  the  testator  in  his  lifetime, 
and  sec.  11  appeara  to  me  suflScient  to  give  beneficiaries  under 
the  will  a  right  to  be  recouped.  I  have  some  doubt  upon  the 
point,  and  am  not  clear  as  to  the  process  which  should  be 
adopted  to  obtain  payment  out  of  the  donee's  properties  when 
payment  is  refused.  These  difficulties  do  not  exist  in  the  present 
case,  as  the  donees  are  ready  and  willing  to  pay,  if  they  ought 
to  pay. 

I  have  now  to  consider  whether,  assuming  that  the  testators 
estate  should  be  relieved  of  this  payment  in  the  absence  of  any 
direction  to  the  contrary  by  the  testator,  there  is  any  direction 
to  the  contrary  in  the  will  before  me.  It  has  been  contended  that 
such  a  direction  is  to  be  found  in  the  first  codicil,  which,  after 
giving  certain  legacies  to  be  paid  out  of  moneys  in  the  bank  on 
current  account  or  fixed  deposit,  gives  the  residue  to  the  legatees 
**  after  payment  thereout  of  all  debts  funeral  testamentary  and 
administration  exj^enses  and  all  probate  legacy  and  other  duty 
payable  on  my  estate."  I  have  been  referred  to  authorities  giving 
a  very  wide  interpretation  to  the  words  "  testamentary'  expenses," 
which  might  cover  the  duties  in  question,  but  I  think  it  should 
not  be  adopted  in  the  present  case,  where  the  words  are  associated 
with  other  words  dealing  specifically  with  duties.  Those  whicli 
seem  to  me  material  are  **  probate  legacy  and  other  duty  payable 
on  my  estate."  I  cannot  think  that,  by  the  words  "  my  estate,' 
the  testator  intended  to  include  property  which  he  had  given 
away  in  his  lifetime.  These  did  not  become  part  of  his  estate, 
but  were  to  be  deemed  so  for  a  limited  purpose  under  the  Act  of 
1903.  "  My  estate "  means  the  estate  which  the  testator  is 
disposing  of  by  his  will.  The  Statute  cannot  vary  the  construc- 
tion to  be  placed  upon  the  words  in  the  codicil.  It  creates  a 
new  and  peculiar  tax,  and  I  have  to  say  whether  this  tax  comes 
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within  the  words  duty  "payable  on  my  estate."    I  hold  that  it  A'RKCKKrr.  J. 
does  not.     This  disposes  of  all  the  questions  I  have  to  answer 
except  as  to  costs. 

As  to  costs,  the  circumstances  are  exceptional,  and  various 
interests  are  represented.  I  leave  the  claimants  of  the  200i.  to 
abide  their  own  costs.  I  shall  also  leave  Antoni  Hoogen  to  abide 
his  own  costs.  ^Although  his  claim  was  meritorious,  I  should 
not  feel  justified  in  making  the  legatees,  or  the  residuary  legatee, 
pay  his  costs.  I  also  leave  the  persons  opposing  the  claim 
for  duty  under  sec.  11  to  abide  their  own  costs.  The  legatees 
have  successfully  maintained  their  position  as  to  payment 
of  duty  under  sec.  11,  as  well  as  upon  the  questions  of  construction 
of  the  will  and  of  the  donatio  mortis  causa.  I  give  them 
their  costs  out  of  the  residuary  estate.  The  administrator  will, 
of  course,  be  entitled  to  its  costs  out  of  the  same  fund. 

The  questions  asked  by  the  summons  may  be  answered  as 
follows  : — 

1.  The  payments  mentioned  in  question  1  should  not  be 
borne  by  the  testator's  estate,  but  should  \ye  recouped  by  or 
from  the  several  properties  in  respect  of  which  they  were  paid, 
or  by  the  owners  thereof. 

2.  Need  not  be  answered. 

3.  The  plaintiflF  should  not  admit  claim  (a) ;  claim  (6)  has 
been  withdawn,  and  claim  (c)  should  not  be  admitted  in  any  form. 

Direct  plaintiff's  costs  to  Ije  taxed  as  between  solicitor  and 
client,  and  retained  out  of  residuary  estate. 

Direct  legatees'  costs  to  be  taxed,  and  to  be  paid  by  plaintiff 
out  of  residuary  estate. 

Other  parties  to  abide  their  own  costs  of  summons. 

Questions  answered  accordingly. 

Solicitors  for  the  plaintiff :  Gavan  Duffy  &  King. 
Solicitors  for  the  defendant  nephews  and  nieces :  Gaunson  (fc  Lonie. 
Solicitor  for  the  defendant  Hoogen  :  W.  H.  Walker. 
Solicitor  for  the  defendant  Hayes :  C.  J.  McFarlane, 
Solicitor  for  defendants  Carr,  Lyons,  and  Cahill :  Momane. 
Solicitor  for  defendants  Heam,  Cahill,  and  Keating:  G,  F. 
A.  Jones^ 


J.  M. 
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F.C.  BEECH  t?.  POTTER. 

1^^  County  CouH  Act  1890  {No.  1078),  «.  64— *8fpectaZ  summont— Claim  for  urn  ni 

^      '  occupcUion — Debt  or  liquidcUed  demand. 

An  action  for  use  and  occupation  may  be  commenced  by  special  summoBs 

under  sec.  64  of  the  County  Court  Act  1890. 

Rock  Freehold  Land  Company  v.  Cunliffe  ([1894]  20  V.L.Jt.  328)  overmki 

Appeal  from  County  Court. 

The  plaintiff,  Eliza  Ellen  Beech,  commenced  an  action  in  the 
County  Court  at  Melbourne  against  the  defendant,  Charles  Vincent 
Potter,  by  a  special  summons  under  sec.  64  of  the  County  Caari 
Act  1890.  The  part  of  the  summons  material  to  this  report 
was  as  follows  : — 

"  The  plaintiff  demands  of  you  payment  of  the  sum  of  42t.  for 
use  and  occupation  of  land,  house,  and  furniture,  of  which  the 
following  are  particulars  : — 

"Use  and  occupation  of  the   above,  64  weeks  at 

11.  per  week      ..  ..  ..  ..     64Z.    Os.    M. 

"  The  like,  185  weeks  at  15s.  per  week    , .  . .  1381.  15s.    M. 

2021.  lo5.    (W. 
"  Payment  between  these    dates  . .  . .   1601.  15s.    Od. 


"  Plaintiff  claims  ..  ..     42i.    Os.  Orf.' 

Defendant  entered  a  defence,  and  the  cause  came  on  for  hearing 
in  the  County  Court  on  14th  December  1903,  when  counsel  for 
the  defendant  took  the  objection  that  the  summons  instead  of 
being  on  a  special  summons  form  should  have  been  on  an  ordinary 
form  of  County  Court  summons,  and  referred  to  the  case  of  The 
Rock  Freehold  Land  Company  v.  Cunliffe  (a). 

The  Judge  refused  an  application  by  plaintiff's  counsel  to 
amend  by  allowing  the  plaintiff  to  claim  alternatively  for  rent 
and  struck  out  the  cause  with  costs. 

No  evidence  was  given  at  the  hearing. 

From  this  decision  the  plaintiff  appealed  to  the  Full  Court, 
(a)    fl894]  20  y^.^.  3?9, 
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Barrett  for  the  appellant — A  claim  for  use  and  occupation  may  FC. 

be   brought  on  a  special  summons  imder  sec.  64.    It  is  a  claim  1904 

for  a  liquidated  demand.  Under  the  old  form  of  action  debt  lay  Bekch 
ior  use  and  occupation — ^it  was  one  of  the  common  indebitatus  po^j.^, 
counts,  and  the  proper  and  ordinary  plea  to  it  was  "  never  in- 
debted." The  point  was  not  really  in  dispute  in  Rock  Freehold  Land 
Co.  V.  Cunliffe  (b) — it  seems  to  have  been  assumed  by  counsel 
that  if  the  claim  were  for  use  and  occupation  the  writ  could  not 
be  specially  indorsed.  The  question  really  fought  there  was 
whether  the  claim  was  in  fact  for  use  and  occupation  or  for 
rent. 

He  referred  also  to  Chitty  on  Pleading  (7th  ed.),  vol.  i.,  pp.  121, 
122  ;  Hourigan  v.  McPherson  (c) 

(He  was  stopped  by  the  Court.) 

Ma^farlan  (with  him  Meagher)  for  the  respondent — Sec.  64 
contemplates  claims  where  the  amount  is  ascertained  or  is  a  mere 
matter  of  calculation  :  Yide  sub-sec.  (3),  which  in  default  of  notice 
of  intention  to  defend  empowers  the  plaintiff  to  forthwith  enter 
final  judgment  for  the  amount  claimed.  A  claim  for  use  and 
occupation  is  a  claim  for  damages,  and  the  quantum  of  damages 
to  be  recovered  is  such  as  will  be  a  reasonable  satisfaction  for  the 
land  used  and  occupied :  Cf.  Landlord  and  Tenant  Act  1890, 
sec.  22.  What  is  a  reasonable  satisfaction  is  matter  of  evidence 
and  a  question  for  the  jury.  The  section  does  not  contemplate 
claims  for  damages  unless  liquidated. 

[Hodges,  J.  Use  and  occupation  is  as  much  a  liquidated 
demand  as  goods  sold  and  delivered  or  work  and  labour  done 
where  the  price  has  not  been  agreed  upon  beforehand.] 

It  is  very  doubtful  whether  work  and  labour  done  can  be  the 
subject  of  a  specially  indorsed  writ  where  no  rate  has  been  fixed. 
It  has  never  been  so  decided.  Connolly  v.  Teeling  (d)  is  a  decision 
to  the  contrary  on  similar  words  in  the  Irish  Common  Law  Pro- 
cedure Act.  It  is  not  to  be  assimied  that  every  claim  which  might 
have  been  the  subject  of  an  action  for  debt  imder  the  old  procedure 
can  be  brought  by  special   summons    or    by  specially  indorsed 

(6)    [1894]  20  V.L.R.  328.  (c)     [1903]  29  V,L,R,  139, 

(d)     12  Ir.  C.L.R,  (App,)  29, 
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F.C.  wTit.     Where  interest  is  claimed  by  way  of  damages  only  it  cannot 

1904  be  the  subject  of  a  specially  indorsed  writ :   Gold  Ores  Reduction 

V. 

PoTTBK.  Madden,  C.J.    We  think  that  in  this  case  the  appeal  should 

be  allowed.  Sec.  64  of  the  County  Court  Act  1890  prescribes,  it 
is  true,  that  a  summons  shall  be  in  the  form  of  a  special  summons 
where  the  claim  is  for  a  debt  or  liquidated  money  demand.  In 
the  absence  of  any  express  intention  of  the  Legislature  to  vary 
a  term  well  known  in  law,  the  presumption  is  that  it  has  its  accus- 
tomed and  well-known  meaning.  And  there  is  no  doubt  that 
these  two  words,  debt  and  liquidated  money  demand,  have  a  well- 
known  meaning.  Where  there  is  a  transaction  and  the  contract 
has  reached  such  a  stage  that  everything  is  complete  except  payment 
of  the  consideration,  there  arises  an  action  of  indebitatus  assumpsit 
— an  action  for  debt  or  money  demand.  In  the  present  case  "use 
and  occupation "  is  the  form  in  which  the  plaintiff  sues  and  that 
has  always  teen  an  action  which  came  within  the  category-  of  debt. 
It  is  said  that  it  ought  not  to  come  within  the  category  because 
this  is  an  action  for  an  unliquidated  money  demand — ^an  indefinite 
sum.  It  is  said  that  use  and  occupation  is  distinguished  from 
rent — that  it  is  a  claim  for  an  amount  representing  the  reasonaUe 
value  of  the  use  of  the  premises  and  is  not  specific.  But  the  same 
criticism  would  apply  to  a  case  of  goods  sold  and  delivered,  or 
work  and  lal)our  done,  or  interest  upon  money,  or  money  had  and 
received,  in  many  of  which  the  amount  has  to  be  ascertained, 
Ijecause  no  specific  amount  has  been  agreed  upon.  All  these  are 
unquestionably  actions  of  debt  or  for  a  liquidated  demand,  not- 
withstanding the  actual  amount  has  not  been  determined  before- 
hand, but  has  to  \ye  estimated  on  stated  terms,  if  the  plaintiff  is 
right.  We  therefore  think  the  learned  Judge  was  in  error  in 
striking  out  this  case  upon  this  ground. 

a'Beckett,  J.  I  think  my  decision  in  the  case  of  The 
Rock  Freehold  Land  Co.  v.  Cunliffe  should  be  considered 
erroneous.  It  proceeded  upon  the  concession  by  counsel  that  i/ 
the  action  were  for  use  and  occupation  it  could  not  be  brought 
on  a  s]>ecially  indorsed  writ.  I  accepted  that  view,  and  merely 
(e)    [1892]  2  9.B.  14« 
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considered  the  only  question  I  was  asked  to  consider — ^namely, 
whether  the  action  was  for  use  and  occupation  or  for  rent.  I 
reserved  my  decision,  and  concluded  that  it  was  for  use  and 
occupation.  But  although  that  was  so,  I  think  it  could  have 
been  the  subject  of  a  specially  indorsed  writ.  My  decision  pro- 
ceeded upon  a  wrong  ground. 


F.C. 

1904 
Bkech 

V. 

Potter. 
A' Beckett,  J. 


Hodges,  J.,  concurred. 


Appeal  allowed. 


Solicitors  for  appellant :  Phillips  &  Clarke. 
Solicitors  for  respondent :  Madden,  Drake  &  Candy. 


J.  M. 


MONTAGUE  v.  LAWSON. 

Practice — Affidavit — ''On  the  return  of  the  order  to  review^ — Adjournment  of 
arder  to  review — Affidavit  filed  after  return  day  fixed  by  order  nisi  to 
review— Justices  Act  1890  {No.  1105),  s.  146. 

Where  the  hearing  of  an  order  to  review  has  been  adjourned,  an  affidavit  filed 
after  the  return  day  fixed  by  the  order  nisi  may  be  read  upon  the  adjourned 
hearing. 

Order  to  Eeview. 

Coldliam  for  the  informant  to  move  the  order  absolute. 

Power  for  the  defendant  to  show  cause. 

Coldham — ^There  is  a  preliminary  objection  that  the  answering 
affidavit  on  behalf  of  the  defendant,  being  filed  after  the  return 
day  fixed  by  the  order  nisi — namely,  the  15th  June  (the 
hearing  having  been  adjourned  by  consent  from  that  day,  first 
to  the  21st  June,  and  then  until  to-day) — cannot  be  read. 
When  once  a  case  is  called  on  the  hearing  is  commenced,  and 
it  is  the  continuation  of  the  hearing  that  is  adjourned.  The  practice 
has  been  not  to  allow  affidavits  to  be  filed  after  the  return  day. 

Powder— The  answering  affidavit  may  be  filed  at  any  time  before 
the  actual  hearing.  This  is  in  fact  the  return  day,  it  having  been 
postponed  fronj  time  to  time  by  consent  q{  the  pftrti^.    Th^  facts 
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here  are  that  there  has  been  a  change  of  defendant's  solicitors, 
and  the  present  solicitors  filed  the  aflSdavit  as  soon  as  they  possibly 


could. 


Cur,  adv.  vult. 


Hood,  J.    I  have  to  dispose  of  a  preliminary  objection  to  the 
reading  of  an  afiidavit  upon  the  hearing  of  an  order  to  review. 

The  order  nisi  was  returnable  originally  on  the  15th  June.  It 
was  then  by  consent  adjourned  from  time  to  time  to  the  29tli 
June,  and  on  the  28th  Jime,  for  the  first  time,  the  defendant  filed 
an  aflSdavit.  It  was  objected  by  counsel  for  the  informant  that 
that  aflSdavit  was  filed  too  late,  and  ought  not  to  be  considered, 
and  that  the  respondent  to  an  order  nisi  was  bound  to  file  his 
aflSdavit  or  aflSdavits  before  the  original  return  day.  That  argu- 
ment was  mainly  founded  on  the  words  of  sec.  146  of  the  Justices 
Act  1890,  which  provides  that — "  On  the  return  of  the  order  to 
review  the  Full  Court " — now  this  Court — '*  may  on  a  consideration 
of  the  evidence  and  materials  adduced  and  brought  before  the 
said  Court  of  Petty  Sessions  or  the  justice  or  clerk  and  if  the  Full 
Court  shall  think  fit  of  any  further  evidence  either  oral  or  by 
aflSdavit,"  etc.  Counsel  contended  that  those  words  "  on  the  return 
of  the  order  to  review"  mean  on  the  original  day  fixed  by  the 
order  nisi.  But  consideration  has  induced  me  to  think  that  that 
is  not  so,  and  that  those  words  mean  "  on  the  return  of  the  order 
nisi  or  any  adjournment  thereof.  The  section  provides  for  the 
hearing  of  the  case  "  on  the  return  of  the  order  to  review,"  and  if 
that  were  read  strictly  to  mean  upon  the  day  fixed  by  the  order 
nisi,  the  Court  would  never  have  power  to  adjourn  the  case,  and 
if  for  any  reason  it  did  not  come  on  for  hearing  on  that  day 
w^ould  never  have  power  to  hear  it. 

Counsel  also  put  it  as  a  ciiiestion  of  practice.  So  far  as  I  can 
see,  there  is  no  express  decision  on  the  matter,  but  in  dealing  with 
the  practice  as  to  motions  and  rules  under  the  old  common  law 
procedure,  it  is  stated  in  Chitty's  Archbold's  Practice  (12th  ed.), 
p.  1586,  that  "  in  practice  aflSdavits  are  frequently  sworn  and 
handed  to  counsel  after  the  day  named  in  the  rule  for  showing 
cause  against  it."  That  may  show  remissness  on  the  part  of 
solicitors*  but.  pn  th^. other  baud  it  shows  tbftt  there  is  no 
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serious  objection  to  the  proceeding,  otherwise  the  practice  would 
never  have  grown  up. 

In  addition  to  that,  even  if  the  strict  construction  were 
given  to  sec.  146,  it  has  been  frequently  disregarded,  and 
the  practice  has  been  to  allow  affidavits  to  be  filed  even  after 
the  hearing  has  commenced.  In  the  case  of  Young  v.  Mook  Ah 
Meng  (a),  where  the  applicant  had  omitted  to  file  an  affidavit  as 
to  some  technical  matter,  and  an  order  nisi  was  granted  without 
it,  at  the  hearing  on  the  return  of  the  order  nisi  a  preliminary 
objection  that  there  was  no  such  affidavit  was  allowed,  but  the 
argument  was  allowed  to  proceed  on  the  applicant  paying  21.  2s. 
costs  and  filing  the  affidavit  in  question.  That  shows  that  the 
Court  holds  very  liberal  views  with  regard  to  this  matter.  More- 
over, Order  LXX.,  r.  1*,  gives  power  to  the  Court  or  a  Judge, 
where  there  has  been  a  non-compliance  with  any  rule  of  practice 
for  the  time  being  in  force,  to  amend  or  otherwise  deal  with  the 
proceedings  in  such  manner  and  upon  such  terms  as  he  or  it 

thinks  fit. 

Preliminary  objection  overruled. 

Solicitor  for  the  informant :  Guinness,  Crown  Solicitor. 
Solicitors  for  the  defendant :  Nolan  <fe  Nolan. 

H.  I.  C. 


HOOD,  J. 

1904 
Montague 

V. 

Lawson. 


[PRACTICE  COURT.] 

MAYOR,  ETC.,  OF  ARARAT  v.   MARTIN. 

Water  Act  1890  {No.  1156),  ss.  458,  4S3— Water  Act  1900  [No.  1651),  a.  153— 
Water  rates,  liability  to  pay — Refusal  to  supply  water — Demand  for  payment 
of  rates,  sufficiency  of. 

Under  sec.  458  of  the  Water  Act  1890  upon  the  fulfilment  of  certain  conditions 
the  owner  of  property  is  liable  to  pay  water  rates  "  unless  the  Board  refuse  to  supply  " 
him  with  water. 

Under  that  provision,  where  the  Board  has  cut  oflf  the  water  from  such  an 
owner  for  the  non-payment  of  prior  water  rates  this  would  amount  to  a  refusal 
to  supply,  and  such  person  would  not  be  liable  for  water  rates  during  such  period 
under  the  above-mentioned  act. 

By  the  Water  Act  1900,  sec.  153,  power  is  given  to  the  Board  to  cut  off  the 
water  supply  for  non-payment  of  rates,  and  such  "  cutting  off  "  is  not  a  refusal 
to  supply  the  owner  of  the  property  with  water. 

Held,  th^t  the  provisions  of  see.  153  are  not  retrospegtive  anc)  ^hat  where  the 

ia)    [1891].  JZ  Y4-^  Up,. . 


A  BECKETT,  J. 
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A 'BECKETT,  J.  Board  has  cut  off  the  supply  prior  to  the  passing  of  the  Act  of  IftOO  the  owner 
is  not  liable  until  and  unless  he  has  been  again  supplied  with  water  and  the  Board 
has  cut  off  the  supply  afterwards. 

SembUy  a  demand  for  payment  of  rates  due  for  several  years  made  first  before 
action  brought  to  recover  rates  is  sufficient  under  sec.  483  of  the  Water  Act  1890, 
although  no  demand  was  made  from  time  to  time  as  each  rate  became  due. 


Mayor,  etc., 

OP 

Ararat 

r. 
Martin. 


Order  to  Review. 

The  complainants,  the  Mayor,  Councillors,  and  Burgesses  of 
the  Borough  of  Ararat,  a  local  governing  body  under  Part  VL 
of  the  Water  Act  1890,  sued  the  defendant,  William  Martin,  in 
the  CJourt  of  Petty  Sessions,  Ararat,  for  arrears  of  water  rates  for 
six  years.  It  appeared  that  the  water  main  passed  defendant's 
property,  and  that  water  was  available  if  the  defendant  wanted  it, 
but  that  the  supply  to  his  premises  had  been  cut  oflf  in  1894,  owing 
to  his  failure  to  pay  the  rates  then  due,  and  that  he  had  never 
since  been  supplied  w4th  the  complainants'  water.  It  also  appeared 
that  a  demand  was  made  on  the  defendant  for  payment  in  October 
1903,  prior  to  the  commencement  of  proceedings,  but  no  other 
demand  for  payment  as  the  rates  fell  due  from  year  to  year  was 
put  in  evidence.  Tlie  Police  Magistrate  held  that,  as  the  water 
passed  defendant's  property,  he  was  supplied  under  the  Act,  and 
that  sec.  153  of  the  Water  Act  1900  was  passed  to  meet  such  a 
case,  and  an  order  was  made  for  the  amount  of  rates  due  since 
the  passing  of  that  Act  in  1900. 

The  defendant  obtained  an  order  nisi  to  review  on  the  grounds 
— (1)  that  the  complainants  had  refused  to  supply  the  defendant 
with  water ;  and  (2)  that  no  proper  demand  was  made. 

Schutt  to  move  the  order  absolute. 

Box  to  show  cause — ^The  rates  are  chargeable  whether  the 
water  is  taken  or  not  by  the  owner  or  occupier  of  the  property. 
It  w^ould  be  impossible  for  local  bodies  to  carry  out  their  water 
scliemes  otherwise.  The  authority  to  recover  is  given  by  Part  IV. 
of  the  Water  Act  1890,  sees.  516,  517,  the  latter  section  incor- 
porating Part  V.  The  mere  fact  of  pubUcation  of  the  by-law 
making  the  rate  in  the  Government  Gazette,  under  sec.  520,  fully 
makes  the  ratepayer  liable.  The  supply  of  water  is  not  compulsory : 
sec.  428  ;  but  sec.  458  carries  out  the  view  that  the  notice  that 
the  paains  fu:^  ready  is  wtioe  to  every  owner  or  occupier  within 
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Habtix. 


the  district  that  he  is  to  pay  the  rates,  and  whether  he  takes  the  VBKCKETT,  J. 
water  or  not  does  not  matter.    "  Unless  the  Board  refuse  to  supply  1904 

such  o-wner  or  occupier  with  water  "  does  not  apply  to  a  case  like    Mayok,  btc., 
this,  but  refers  to  some  physical  impossibility  of  any  supply  being        abarat 
afforded  and  not  where   the  water  has    been   supplied   and  the 
person   supplied  refuses  to  pay  and  the  water  is  then  cut  off. 

[a'Bbckett,  J.  I  think  if  you  cut  him  off  because  he  does 
not  pay  that  is  a  refusal  to  supply  liim  with  water,  and  he  would 
not  be  Uable  in  the  future,  although  he  would  be  for  past  rates 
remaining  \mpaid.] 

The  construction  of  the  Act  would  seem  to  be  otherwise  : 
Sees.  459,  480,  482,  483.  The  fact  that  the  main  passes  the 
defendant's  property  shows  that  he  was  supplied.  He  could  have 
the  water  if  he  wanted  it.  Sec.  153  of  the  Water  Act  1900  makes 
him  Hable  at  least  for  rates  since  the  passing  of  that  Act,  but  it 
is  submitted  that  he  was  liable  before  the  passing  of  the  Act. 
As  to  the  second  ground,  there  was  ample  demand  under  sec.  483. 
The  summons  itself  is  a  suflScient  demand.  It  is  not  necessary 
that  the  demand  should  be  in  writing,  or  that  it  should  be  made 
from  year  to  year. 


Schutt  in  reply — ^The  refusal  to  supply  here  excuses  the  defend- 
ant. Sec.  153  of  the  amending  Act  shows  that  sec.  458  did 
apply  before  to  cases  of  refusal  to  supply  by  cutting  off  for  non- 
payment of  rates. 

[a*Beckett,  J.  I  think  that  if  the  water  is  cut  off  there  is  a 
refusal  to  supply,  although  I  agree  with  counsel  that  the  original 
Act  probably  contemplated  other  matters  than  the  mere  cutting 
off  where  there  was  a  refusal  to  pay.] 

The  Water  Act  1900  does  not  apply.  Sec.  153  is  not  retro- 
spective, and  only  applies  to  a  person  suppUed  with  water.  The 
defendant  has  never  been  supplied  since  the  passing  of  that  Act. 
Part  in.,  Div.  2,  of  the  1900  Act  should  be  read  with  Part  V., 
Div.  2,  of  the  1890  Act.  Only  Div.  1  of  Part  V.  of  the  1890  Act 
is  incorporated  in  Part  VI.  of  that  Act.  Sec.  153  being  in  Div.  2 
of  Part  in.  of  the  1900  Act  therefore  does  not  apply :  Hardcastle 
on  Statutes  (3rd  ed.),  352.  As  to  the  second  ground,  sec.  483 
requires  a  demand  before  action.    There  should  be  a  separate 
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A*BEOKETT,  J.  demand  for  the  rates  for  each  year.    If  one  demand  is  made  for 
1904  a  number  of  years  lumped  together,  a  defendant  wo\ild  not  be 

Mayor,  etc.,    perhaps  in  a  position  of  making  a  defence,  and  would  be  embar- 
Ai^Lt       massed. 

Martin.  g^^  Q^y  permission)  referred  to  Felloics  v.  Board  of  Land  and 

Works  (a). 

a'Bbckett,  J.  This  is  a  proceeding  to  recover  water  rates 
from  a  person  who  would  be  liable,  apart  from  the  question  of  the 
water  supply  having  been  cut  off,  for  a  period  during  which  he 
was  in  point  of  fact  cut  off  from  the  water  by  the  act  of  the 
authority  controlling  the  water  supply.  One  of  the  objections 
raised  was — *"  You  have  no  right  to  sue  me  for  the  period  during 
which,  by  your  own  act,  you  prevented  me  from  getting  water, 
and  that  is  a  refusal  on  your  part  to  supply  water."  Counsel 
has  urged  that,  if  I  give  way  to  that  objection,  I  am  sanctioning 
the  view  that  the  liability  to  pay  for  water  depends  upon  actual 
\iser  of  the  water,  and  that  it  sanctions  the  position  of  the  man 
who  says — ''  I  do  not  want  the  water,  and  I  am  not  going  to  pay 
for  it."  I  do  not  sanction  that  view.  I  agree  with  counsel's 
argument  as  to  the  general  effect  of  the  Act.  Where  certain 
conditions  exist,  the  liability  arises  independently  of  the  actual 
supply  of  water,  and  where  those  conditions  exist  a  man  cannot 
say — "  I  do  not  want  the  water.  I  do  not  use  it,  and  I  will  not 
pay  for  it." 

This  proceeding  is  brought  under  certain  sections  of  the  Wakr 
Act  1890.  Sec.  458  is  the  prehminary  one  material  to  look  at. 
It  provides  that,  after  the  district  is  reticulated,  a  notice  shall  be 
given,  and  then  after  one  month  from  the  last  publication  of  such 
notice,  the  owner  shall  be  liable  to  pay  the  rates  and  charges.  But 
the  section  contains  a  very  material  qualification  to  that,  viz., 
**  unless  the  Board  refuse  to  supply  such  owner  or  occupier  with 
water."  The  Board,  or  local  authority,  did  in  this  case  **  refuse 
to  supply  such  owner  or  occupier  with  wat^r'*  by  cutting  the 
water  off,  and  they  were  at  li))erty  apparently  to  take  that  course, 
but  I  think  that,  having  taken  that  course,  tlie  pei'son  who  was 
thus  cut  off  from  supply  would  l^e  at  liberty  to  regard  himself 
(a)    [18611  1  W.W.  &  VB.  (L.)  198. 


Digitized  by  VjOOQIC 


V.L.R.] 


SUPREME  COURT:  VICTORIA. 


839 


Mayob,  etc., 
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Ararat 
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Martin. 


as  a  person  to  whom  the  supply  had    been   refused,  and  would,  a'BECKETT,  J. 
apart  from  subsequent  legislation,  be  in  a  position  to  resist  pro-  1904 

ceedings  for  that  period  of  exclusion. 

Then  comes  new  legislation,  and  that  new  legislation  is  to  be 

found  in  sec.  153  of  Act  No.  1651.    Beyond  all  question  that 

section  contemplates  that  where  a  person  who  is  connected  'v^dth 

the  water  supply,  as  this  defendant  was,  fails  to  pay  the  authority, 

the  authority  can  cut  the  water  off,  and  on  cutting  the  water  off, 

they. do  not  terminate  his  responsibility  for  the  rates,  and  if  this 

Act  had  been  in  force  when  this  water  was  cut  off,  this  defendant 

here  would  have  been  Uable.    But  counsel  points  out  that  the 

framing  of  the  Act  is  such  as  to  exclude  the  benefit  of  it  from  the 

authority  which  has,  at  an  antecedent  period,  availed  itself  of  the 

power  it  possessed  of  cutting  off  the  water.      I  think  that,  having 

done  that  act  at  a  time  when  the  cessation  of  the  water  supply 

extinguished  UabiUty,  that  UabiUty  is  not  revived  by  this  Act, 

and  that  in  order  to  make  this  Act  appUcable,  the  person  from 

whom  the  water  is  cut  off  must  be  in  the  position  of   a  person 

supphed  with  water  imder  sec.  153,  so  that  in  order  to  get  the 

benefit  of  this  Act  a  person  who  is  to  be  visited  with  UabiUty  must 

be  in  the  position  of  a  person  having  been  supplied,  and  having 

the  ability  to  use  the  water,  and  then  being  deprived   of  it,  and 

if  after  this  Act  is  passed  he  is  then  deprived  of  it,  he  still  continues 

to  be  Uable.    Counsel  relies  upon  the  opening  words  of  the  section 

as  having  that  limiting  effect.    The  section  runs  in  these  words : — 

"  If  any  person  who  is  supplied  with  water  by  the  Board  or  local 

governing  body  having  the  care  and  management  of  the  works 

for  the  supply  of  water  refuses  or  neglects  to  pay  on  demand  any 

J^te  charge  or  sum  due  \mder  the  Water  Acts  then  the  Board  or 

local  governing  body  may  cut  off  any  of  the  pipes  or  means  by  or 

through  which  water  is  suppUed  by  the  Board  or  local  governing 

body  to  such  person  or  for  his  use  and  may  cease  to  supply  him 

with  water  so  long  as  such  rate  charge  or  sum  remains  unpaid, 

and  neither  such  cutting  off  of  pipes  or  means  nor  the  cessation 

of  such  water  supply  as  aforesaid  shall  relieve  any  person  of  his 

liability  to  pay  water  rates  during  such    jDeriod    of    cessation.'* 

Supposing,  with  reference  to  the  cutting  off  of  water,  that  that 

was  an  illegal  act,  and  a  matter  of  complaint  before  the  Act  was 
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a'BECKETT,  J.  passed,  I  do  not  think  that  this  Act  could  l^e  held  to  validate  the 
1904  past  cutting  off  so  as  to  deprive  a  person  of  his  relief  for  a  past 

cutting  off.  I  think  the  language  used  has  nothing  of  a  retro- 
spective character  in  it.  It  purports  to  give  a  new  power,  or  if 
not  a  new  power,  it  contemplates  the  exercise  of  a  power  from 
the  time  of  the  passing  of  the  Act,  and  does  not  deal  with  the 
exercise  of  that  power  before  the  Act  came  into  force,  and  it  is  m 
its  first  words  exclusive  of,  or  shutting  out  the  present  case.  **if 
any  person  who  is  supplied  with  water.**  This  person  was  nut 
suppUed  with  water,  except  in  the  sense  that  counsel  referi-ed  to, 
that  he  could  have  had  it  after  the  passing  of  the  Act,  although 
he  was  not,  in  point  of  fact,  supphed.  But  the  Act  is  deaUng  vith 
facts,  not  with  obUgations  to  pay  for  the  water,  and  I  think  that, 
on  regarding  its  strict  language  and  its  general  intention,  it  confers 
a  new  power *and  creates  a  new  obligation  which  did  not  exist  before 
when  a  similar  thing  had  been  done.  It  says,  in  effect,  where  a  man 
has  been  cut  off  from  water  supply,  inferentially  he  was  not  under 
a  liability  to  pay,  but  we  shall  provide  that  you  may  cut  off  and 
the  liabihty  to  pay  will  continue,  and  I  think,  on  the  strict  inter- 
pretation of  the  Act,  that  this  case  does  not  fall  within  it.  I  do 
not  think  the  consequences  of  such  an  interpretation  are  absurd, 
although  I  was  inclined  to  tliink,  at  first,  that  it  would  be  absurd 
for  the  authority  to  go  into  the  house,  turn  on  the  supply  for  five 
minutes,  and  say — ^'^  Mr.  Martin,  you  are  supplied  ^vith  water; 
will  you  pay  ?  If  you  do  not,  we  will  cut  off,"  and  if  he  does  not, 
that  they  should  then  cut  off.  I  do  not  think  that  would  be  an 
absurdity.  A  man  knows  he  is  under  a  liability,  and  is  depri\'ed 
of  something  the  use  of  which  would  te  advantageous  to  his 
property,  and  he  knows  that,  while  he  labours  under  that  dis- 
advantage, he  is  not  under  any  liability  to  pay.  I  do  not  thint 
that  it  is  absurd  that  the  Act  should  provide  that,  before  he  comes 
under  the  responsibility  to  pay  for  that  of  wliich  he  is  deprived, 
he  should  be  by  some  act  made  aware  of  that  state  of  things,  and 
some  sort  of  election  given  to  him  to  consider  whether  he  vni 
pay  or  not.  So  that,  although  it  might  be  considered  a  strict 
interpretation  of  the  section,  and  one  1  was  not  in  favour  of  at 
first  sight,  on  fuller  consideration  I  think  it  is  the  right  one, 
and  does  not  involve  absurd  or  uiijust  consequences.    I  them 
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foi-e  make  the  order    absolute  on  the  firat  ground.      As  to  the  A'BKCKKl'r,  J. 

second,  it  is  not  necessary  to   decide  it,  but  I    have    considered  1904 

it,  and  am  against  it.    The  order  will   }ye  absolute  on  the   first    Mayor,  etc., 

ground,  with  costs.  Ararat 

Order  absolute.  v. 

Martix. 

Solicitors  for  complainants :  Grano,  Ararat. 
Solicitors    for   defendant :  WilliaTns    <fe    Matthews  (for  Webb, 
Ararat). 

w.  H.  M. 


GRAVES  V.  ROTH.  madden,  c  j. 

1004. 
Licensing  Act  1890  (No,  1111),  «.  134,  165,  \QZ— Sunday  trading— Obligations         jyly^l 

of  licensee — "  Sale  "^  or  **  barter  ^  of  or  '^  traffic  '  in  liquor — Admissions  by  

accused  'person — StatemeM  in  presence  of  accused — Evasive  denial  by  accused — 

Evidence — Hearsay — Admissibility — '^Licensed  premises' — Yard  of  hotel — 

Appeal  under  Licensing  Act  1890 — Amendment  of  charge  on  appeal. 

In  a  prosecution  under  sec.  134  of  the  Licensing  Act  1890  evidence  was  given 
by  a  constable  that  on  a  certain  Sunday  he  saw  a  woman  coming  from  the  back 
entrance  of  an  hotel  with  a  bottle  containing  beer  ;  that  he  took  her  back  to  the 
hotel  and  to  the  licensee  (the  defendant),  in  whose  presence  she  said  **  I  got  the 
beer  from  a  man  in  the  yard,  and  gave  him  3d.  for  it ; "  and  that  the  defendant 
said,  "  I  did  not  serve  her  with  any  beer.  Cannot  you  let  this  pass  ?  "  The 
woman  was  not  available  as  a  witness,  and  no  evidence  was  called  for  the  defence- 

Heldy  that  the  statement  of  the  defendant  was  admissible  in  evidence  as  an 
admission,  and  that  consequently  the  statement  of  the  woman  which  led  up  to 
it  was  also  admissible. 

Held,  that  the  yard  of  an  hotel  should  always  be  assumed  to  be  part  of  the 
licensed  premises,  until  the  contrary  is  shown. 

Cairns  v.  Peterson  ([187f]  2  V.L.R.  (L.)  143)  followed. 

Held,  that  the  defendant  was  rightly  convicted  of  a  **  traffic  in  liquor  on 
licensed  premises"  within  the  meaning  of  the  section. 

The  meaning  of  the  words  "  sale,"  **  barter,"  and  "  traffic  "  in  sec.  134  of  the 
Licensing  Act  1890  discussed. 

The  obligations  of  a  licensee  with  regard  to  trading  on  a  Sunday  discussed. 

Upon  an  appeal  or  other  application  of  the  kind  referred  to  in  sec.  193  of  the 
Licensing  Act  1890  the  Court  or  Judge  has  no  jurisdiction  to  alter  the  charge 
in  the  information. 

Ordbr  to  Review. 

An  information  was  laid  under  sec.  134  of  the  Licensing  Act 
1890  by  Licensing  Inspector  Edwin  Graves  against  the  defendant, 
William  Roth,  that  "  the  defendant  then  being  a  licensed  person 
within  the  meaning  of  the  Licensing  Act  1890,  and  then  holding 
a  license  for  the  licensed  premises  known  as  the  Moonee  Valley 
Vol  29,  V,L.R,  P  D  P 
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MA  DDE  X,  C.J.  HoteK  on  Sunday,  the  19th  June  1904,  a  traflSc  in  liquor  unlawfully 

1904  took  place  on  the  said  licensed  premises  to  a  person  not  being  then 

Graves        either  a  lodger  or  boarder  in  such  house  or  a  bond-fide  traveller 

Roth.         within  the  meaning  of  the  said  Act,  contrar}'  to  the  said  Act." 

At  the  hearing  of  the   information   on   the   6th  July   1904 

before  the  Court  of  Petty  Sessions  at  Fitzroy,  the  evidence  of  the 

constable,  set  out  in  the  judgment  below,  w^hich  was  corroborated 

by  another  constable,  was  given   for  the  prosecution,  and  also 

evidence  that  unavailing  efforts  had  been  made  to  trace  the  woman 

referred  to. 

No  evidence  was  called  for  the  defence. 
The  defendant,  who  had  previously  been  convicted  of  the  same 
offence,  was  fined  101.  with  6s.  costs. 

An  order  nisi  to  review  this  decision  was  obtained  on  the 
following  grounds  : — . 

(1.)  That  there  was  no  evidence  of  the  offence  charged  in  the 
information. 

(2.)  That  if  there  was  any  evidence  there  was  none  of  a 
"  traffic  "  within  the  meaning  of  the  Licensing  Act  1890. 

The  material  part  of  sec.  134  is  set  out  in  the  judgment. 

Potts  for  the  defendant  to  move  the  order  absolute. 

Meagher  for  the  informant  to  show  cause. 

The  following  arguments  are  additional  to  those  which  appear 
from  the  judgment : — 

Meagher — ^''Traffic*'  in  sec.  134  of  the  Licensing  Act  1890 
is  a  general  term  of  which  "  sale  "  and  "  barter  "  are  merely  special 
instances.  Webster's  International  Dictionary  and  The  Imperid 
Dictionary  both  define  "  traffic  "  to  mean  "  conmaerce  either  by  barter 
or  by  buying  and  selling  ;  interchange  of  goods  and  commodities; 
trade.  This  word,  like  trade,  comprehends  every  species  of  dealing 
in  the  exchange  or  passing  of  goods  or  merchandise  from  hand 
to  hand  for  an  equivalent,  imless  the  business  of  retailing  w 
excepted," 
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[Madden,  C.J.    It  is  quite  clear  that  this  Act  uses  the  word  maddkn,  C.J. 
"traffic"  in  relation  to  retailing.]  I904 

In  Deviv£  v.  Fallon  (a),  where  a  man  had  bought  beer  on  Graves 
Saturday  and  called  for  it  on  Sunday,  Holroyd,  J.,  held  that  R(^h. 
there  had  been  a  "  traffic ''  on  the  Sunday,  even  if  there  had  been 
no  "  sale  "  or  "  barter  "  thereon.  In  Connolly  v.  Whitty  (6)  your 
Honor  held  that  a  second  or  third  offence  under  sec.  134  is  con- 
stituted if  the  defendant  is  found  guilty  of  a  "  sale,"  or  "  barter," 
or  "  traffic  "  on  a  second  or  third  occasion  after  a  previous  con- 
viction for  "  sale,"  or  "  barter,"  or  "  traffic." 

[Madden,  C.J.  I  should  think  that  every  "  traffic  "  would  include 
a  "  sale  "  and  every  "  traffic  "  would  include  a  "  barter  ;  "  the 
question  is  whether  the  species  "  sale  "  is  taken  out  of  the  genus 
"  barter."] 

It  would  still  remain,  although  it  was  a  **  sale,"  a  "  traffic." 
In  Molyneux  v.  McPherson  (c)  Holroyd,  J.,  said — "  It  must  be 
understood  that  when  I  say  the  offence  was  a  trafficking  in  Uquor, 
I  mean  on  the  Sunday  alleged ;  but  the  offence  itself  is  general, 
and  ought  not  to  have  been  confined  to  any  particular  person. 
Possibly  the  traffic  could  be  proved  in  certain  cases,  if  only  one 
person  had  been  dealt  with,  or  had  received  a  glass  of  liquor  from 
the  landlord."  Even  if  all  the  informant's  proceedings  were  wrong 
your  Honor  would  be  bound  to  amend  :  See  Licensing  Act  1890, 
sec.  193. 

[Madden,  C.J-  All  that  section  means  is  that "  no  conviction  etc. 
shall  be  invalid  by  reason  of  any  variance  between  the  information 
and  the  conviction,  etc."] 

"  Or  by  reason  of  any  other  defect  in  form  or  substance."  In 
Hitchen  v.  Phipps  (d),  Holroyd,  J.,  says,  speaking  in  reference  to 
a  similar  section — '*  There  are  only  two  kinds  of  defects — ^the  one 
in  substance,  the  other  in  form." 

pjfADDEN,  C.J.  Sec.  193  also  says  "and  provided  there  is 
evidence  to  prove  such  offence."  The  section  means  that  if  the 
evidence  supports  the  offence  which  has  been  charged,  the  Court 
will  sustain  the  conviction  no  matter  how  the  information  may 
have  been  bungled.] 

u  (a)    [1897J  3  A.L.R.  (C.N.)  42.  (r)     [1902]  8  A.L.R.  120,  at  p.l21. 

{h)    [1895]  1  A.L.R.  105.  (d)    [1903]  29  V.L.R.  422,  at  p.  424, 
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'ummary  Convictions  (5th  ed.),  pp.  194,   195,  and  In  MADDEN,  C.J. 
Ex  parte  Stexmrt  (i).  1904 

r  referred  to  Cairns  v.  Peterson  (fc).]  ,  Gra.vxs 

\  relates  only  to  defects  in  form  or  substance  in  instru-         Rain. 
»re  the  Court. 

N,  C.J.    You  need  not  trouble  about  that  section.] 
i  also  referred  to  the  definitions  of  "  Appui-tenances  " 
ilage ''  in  Stroud's  Judicial  Dictionary  (1st  ed.),  at  pp. 


V,    C.J.     Counsel   for   the   defendant   has   left  nothing 

this  case  that  might  help  his  client,  still  for  all  that  I 

the  decision  of  the  justices  is  right.     The  first  ground 

V  nisi  is  that  there  was  no  evidence  of  the  offence  charged 

)rmation  ;  and  that  is  put  in  two  ways.    First  of  all  it 

t  in  this  case  there  is  really  no  evidence  at  all,  because 

said  is  that  a  woman — not  uix>n  oath — told  a  policeman 

,  and  afterwards  said  something  in  the  presence  of  the 

;  that  the  defendant  then  said  all  he  was  called  upon 

.  indeed,  he  was  called  upon  to  say  anything ;  and  that, 

that  which  was  stated  in  the  C^ourt    below    did    not 

«)  the  establishment  of  a  fact  or  facts  from  which  any 

•jrence  could  lje  drawn  to  the  disadvantage  of  the  defend- 

s  quite  clear  that  a  conviction  must  be  upon  evidence — 

%'orn  evidence.    It  is  also  clear  that  the  prosecution  must 

acts  sufficient,  with  the  reasonable  inferences  which  may 

from  them,  to  make  out  the  offence  charged ;    and, 

to  our  system  of  law,  a  person  accused  is  not  called  upon 

.3  word  up  to  that  point,  nor  can  his  silence  be  invoked 

11  for  inferring  that  the  same  facts,  which  would  otherwise 

oient  to  prove  an  offence,  ought  to  te  deemed  sufficient 

purpose.    But,  on  the  other  hand,  according    to    our 

law,  when  once  the  prosecution    estabhshes  such  facts 

ler  with  the  reasonable  inferences  which  may  Ije  drawn 

in,  prifnd  facie  warrant  the  conclusion  of  guilt,  then  the 

the  accused  i)ei'son  becomes  very  much  more  important ; 

SS]  14  V.L.R.  317,  in  argw       (k)     2  V.L.R.  (L.)  143. 
/ido,  at  p.  321. 
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MADDEN,  C.J.  and  the  facts  and  the  inferences  which  may  be  drawn  from  them 
1904  become  a  great  deal  more  potent  because  he,  who  might  disposg 

Graves        of  them  altogether  if  untrue,  says  nothing. 
^^H  These  are  two   aspects  of  'the  case  which  one    ought  not  to 

forget,  because  they  are  commonly  involved  in  dealing  with 
criminal  matters.  In  the  present  case  what  happened  was  this : 
The  constable  says  in  his  evidence  that  "  On  Sunday  morning, 
the  19th  June,  I  saw  a  woman  coming  from  the  back 
entrance  of  the  Moonee  Valley  Hotel."  That  particular  state- 
ment of  fact  is  not  without  obscurity,  but  I  should  say  it 
would  warrant  anyone  in  concluding,  and  would  induce  most 
jDeople  to  conclude,  that  he  meant  the  woman  was  coming  from 
the  back  entrance  of  the  hotel  after  having  passed  through  it. 
It  is  said  that  that  was  meant  merely  to  indicate  the  particular 
direction  from  which  she  was  coming,  but  I  do  not  think  that 
most  people  would  think  that  that  was  meant,  or  that  that 
meaning  could  reasonably  Ije  inferi^ed  from  that  statement.  The 
evidence  of  the  constable  then  goes  on — ''  She  had  a  bottle  in  her 
hand  containing  liquor.  I  smelt  it  and  found  it  contained  beer. 
I  took  the  woman  back  to  the  hotel  and  to  the  defendant,  and  she 
said  in  the  defendant's  presence — *  I  got  the  beer  from  a  man  in 
the  yard  and  gave  him  M.  for  it.'  "  It  is  said  as  to  that  that  when 
that  statement  was  made  the  defendant  was  not  called  uix>ii  to 
make  any  answer  to  it,  and  I  think  it  is  true  that  if  he  had 
remained  alDSolutely  silent  it  would  have  been  extremely  difficult 
to  have  made  out  any  evidence  against  him,  unless  the  woman 
had  Ijeen  called  to  give  evidence  against  him.  In  this  case  the 
woman  was  not  called,  not  Ix^ing  available  for  the  purpose,  and  had 
he  remained  silent  I  think  that  nothing  could  have  been  proved 
against  him.  But  the  evidence  of  the  constable  goes  on  to  say— 
*'  The  defendant  said, '  /  did  not  serve  her  with  any  Ijeer.'  The  woman 
would  not  say  that  she  got  the  Ijeer  fmm  the  licensee.  I  have  not 
seen  the  woman  since.  Before  leaving  the  hotel  defendant  said 
to  me  *  Can't  you  let  this  pass  ? '  I  said  that  the  matter  would 
have  to  l^e  re})orted  in  the  usual  course." 

As  t^)  the  admissibility  of  the  evidence,  I  think  that  none  of 
the  evidence  would  have  Ix^eu  admissible  if  the  defendant  had  not 
himself  said  something,  and  said  something  which  was  sufficient 
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to  warrant  the  justices  in  drawing  a  conclusion  adverse  to  him,  MADDKN,  C.J. 
and  probative  of  the  alleged  charge,  from  what  he  said;  because  1904 

the  only  admission  which  could  aflfect  him  would  be  an  admission  Graves 
made  upon  sworn  testimony  —  what  the  constable  swore  the  .  roth. 
defendant  had  admitted.  I  think,  therefore,  that  what  the 
defendant  said  was  certainly  admissible  evidence ;  and  that  what 
the  woman  said  to  him,  which  induced  that  admission,  was 
admissible  evidence  l^ecause  it  led  up  to  it,  so  to  speak — ^it  was  a 
sort  of  rhetorical  ciuestion  to  him  to  which  he  gave  an  answer. 

Then  it  is  said  that,  assuming  this  evidence  is  admissible,  it 
is  for  two  reasons  not  effective  to  support  the  conviction  against 
the  defendant.  It  is  said,  fii*st  of  all,  that,  assuming  the  woman 
did  say  that  she  got  the  beer  in  the  yard  of  the  hotel,  there  was 
no  evidence  that  the  yard  of  an  hotel  is  j)art  of  the  licensed  premises. 
In  my  opinion,  the  yard  of  an  hotel  should  always  be  assumed 
to  ]je  part  of  the  licensed  premises ;  and  if  it  Ix^  asserted  that  it  is 
not  so,  then  the  party  who  so  asserts  ought  to  prove  it  not  to  be 
so.  Privid  facie,  I  should  say  that  the  yard  of  an  hotel  ought 
always  to  Ije  included  in  the  license  as  part  of  the  premises,  and 
the  appui'tenances  of  the  premises,  and  the  case  of  Cairns  v. 
Peterson  (I)  is  \'ery  distinct  to  the  same  effect. 

The  evidence,  so  far,  j3ut  l)efore  the  justices  the  fact  that  the 
woman  said  that  on  ])art  of  the  licensed  pivmises — for  the  justices 
maj'  reasonably  have  concluded  that  the  yard  was  paiii  of  the 
licensed  premises — ^a  man  had  given  her  Ijeer,  and  that  she  had  given 
him  3d.  for  it.  The  landlord  of  licensed  pi-emises  is  bound  by  the 
principle  of  this  Lixxns^iny  Act  to  see  to  it  that  on  Sunday  no  liquor 
is  disposed  of  on  his  pi-eniises ;  that  is  to  say,  he  is  specifically 
required  to  close  up  the  bar  and  to  keep  it  locked  and  free  from 
access  by  anybody.  He  is  the  j)ei'son  to  whom  the  law  looks, 
and  if  anybody  takes  advantage  of  him  and  gets  the  liquor,  he 
is  responsible.  He  is  bound  to  see  that  there  is  no  Uquor  available 
on  his  premises  on  that  day  to  Ije  disposed  of  by  anybody ;  and  in 
point  of  fact,  if  liquor  is  disposed  of  on  his  premises  on  that  day 
he  must,  to  avoid  i*esponsibihty,  be  in  a  position  to  show  that 
somebody  maliciously  and  without  his  knowledge  took  liquor 
other  than  his  on  to  his  premises  and  disposed  of  it  there.  When 
(l)     2  V.L.R.  (L.)   143. 
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MADDEN,  C.J.  this  statement  was  made  by  the  woman  that  she  *  got  the  beer 
1904  from  a  man  in  the  yard  and  gave  him  3d.  for  it "   all  that  the 

Qbavis  defendant  said  was  "  I  did  not  serve  her  with  any  beer."  Any 
Roth.  publican,  who  was  violating  the  Act  in  a  most  flagrant  fashion, 
might  yet  say  that  with  perfect  safety.  If  he  had  any  brains  at 
all  it  is  just  the  sort  of  thing  one  would  expect  he  would  say,  and 
yet  several  persons  might  have  been  serving  in  the  hotel  with  his 
knowledge.  If  he  had  been  entirely  innocent,  what  he  should 
have  said  was  that  the  woman  was  lying  in  saying  that  she  had 
ever  been  in  the  yard,  or  that  she  had  got  the  beer  in  the 
yard,  or  that  she  had  got  the  bder  on  his  premises.  His  was 
a  mere  pregnant  denial,  which  meant  nothing.  Then  he  goes 
further  and  says,  **  Cannot  you  let  this  pass  ?  "  If  he  knew  that 
he  was  innocent  of  any  offence,  the  proper  position  for  him 
to  have  taken  up  was  not  to  say  a  word  about  the  matter,  but  to 
go  to  the  Court  and  fight  it  out.  It  is  said  for  him  that  it  might 
have  been  merely  a  weak-minded  suggestion  that  he  should  not 
Ije  put  to  any  bother  about  the  matter ;  but  still  it  is  a  fact  which 
the  justices  might  consider  in  connection  with  his  pregnant  denial 
of  the  woman's  statement,  as  leading  to  the  conclusion  that, 
though  he  himself  did  not  serve  her  with  beer,  somebody  else  had 
done  so  with  his  knowledge,  or  that  he  had  winked  at  the  disposal 
of  it. 

Thus  there  is  evidence  wliich  would  warrant  the  justices  in 
coining  to  the  conclusion  that  he  was  guilty  of  some  form  of  dis- 
posal. Up  to  that  ix)int  he  is  entitled  to  say  nothing  and  to  say 
to  the  prosecution — **  When  you  make  out  a  case  against  me,  I  \^ill 
answer  it  ;  but  until  then  I  will  not  say  a  word."  But  as  soon 
sis  a  primd  facie  cjise  is  made  against  him  he  is  bound  to  speak, 
and  say- what  the  real  truth  of  the  case  is,  unless  he  be  content 
to  let  the  justices  draw  inferences  of  guilt  against  liim  ;  and  the 
case,  when  once  established  prima  facie,  l)ecomes  much  stronger 
when  he  who  knows  most  about  it  says  nothing.  Therefore,  I 
think  that,  the  evidence  Ijeing  admissible  that  the  woman  got  the 
Ijeer  on  the  licensed  premises,  and  that  the  defendant,  Ijeing  told 
of  it,  evaded  the  cjuestion  and  did  not  say  all  he  might  have  said, 
and  did  not  indeed  say  what  he  was  lx)und  to  say — namely,  that 
ho  had  taken  every  ])()ssil)le  jnvcaution  to  i)i"event  hquor  ijeing 
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disposed  of,  and  that  if  it  was  disj)osed  of  it  must  have  been  done  MADDBJff,  C.J. 
maliciously  by  some  person  who  had  brought  the  liquor  to  the  iflW 

premises  unknown  to  him — the  justices  were  justified  in  finding         Graves 
as  they  have  done.  Hora. 

Then  it  is  said  that  what  is  charged  here  is  that  there  was  a 
**traflBo  in  liquor,"  whereas  in  fact  the  evidence  (if  any)  is  that 
there  was  a  sale  of  liquor.  Sec.  134  of  the  Licensing  Act  1890  says  : 
—**  Every  licensed  person  on  whose  licensed  premises  any  sale  or 
barter  of  or  traffic  in  liquor  takes  place  or  on  which  any  liquor  is 
drunk  on  Sunday  except  by  lodgers  or  by  bond-fide  travellers  shall 
for  a  first  offence  be  hable  to  a  penalty,  etc."  Everybody  knows 
that  pubhcans  keep  liquor  for  the  purpose  of  selling  it,  and  if 
liquor  is  disposed  of  it  is  very  probable  that  the  liquor  has  been  sold. 
But,  nevertheless,  if  a  publican  be  sufficiently  acute,  it  might  be  a 
difficult  thing  to  prove  that  a  sale  has  taken  place,  because  a  sale 
means  a  transmission  of  property  for  a  consideration,  and  although 
you  could  perhaps  prove  the  transmission  easily  enough,  you  might 
not  be  able  to  prove  the  consideration.  And  although  in  ninety-nine 
cases  out  of  every  hundred  the  consideration  for  the  transmission 
of  liquor  would  l^e  money,  it  would  ]ye  difficult  jjerhaps  in  some 
particular  case  to  prove  it.  All  kinds  of  excuses  might  Ije  set  u)3, 
and  it  might  Ix?  said  that  goods  of  some  sort  had  l)een  exchanged 
for  the  liquor.  The  Legislature  thei'efore  say  that,  if  the  liquor 
has  been  bartered  for,  that  is  sufficient.  The  I>»gis]ature,  therefore, 
makes  either  a  sale  or  a  barter  an  offence.  But  still  the  circum- 
stances might  be  such  as  that  they  show  neither  a  sale  nor  a  Ijarter 
and  yet  there  is  a  disix)sal  of  liquor  on  the  j)remises.  Consequently 
the  Legislature  has  said — **  Prove  a  sale  of  liquor  if  you  can  ; 
prove  a  barter  of  liquor  if  you  can  ;  and,  anyway,  if  you  can 
prove  a  traffic  in  liquor  that  is  sufficient." 

In  the  present  case  that  which  the  prosecution  could  Ije  sure 
of  was  this — that  there  was  a  disposal  of  Ijeer  on  a  Sunday  on  the 
licensed  premises  to  this  woman  by  someljody  unknown,  and 
whose  relation  to  the  licensee  was  unknown  and  could  not  be 
established.  The  woman  said  that  she  gave  this  man  [Id.,  and 
if  the  woman  had  In^en  called  as  a  witness  at  the  hearing  there 
would  have  been  evidence  of  a  sale.  The  woman  was  not  thei*e 
to  state  that  on  oath,  but  there  was  the  admission  of  the  defendant 
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MADDEN,  C.J.  by  his  saying  that  if  she  had  got  that  beer  on  the  premises  he  did 

1904  not  supply  her  with  it,  and  by  his  asking    that    the   matter  be 

Gbavik        "  passed  by/*    In  these  circumstances  all  that  could  be  proved  on 

{^1,  oath,  or  the  only  inference  of  fact  that  could  be  drawn,  was  that 

there  waa  a  disposal  of  Uquor  on  the  premises  by  somebody.    That 

being  so  the  magistrates  could  only  fall  back  on  the  evidence  of 

a  traffic,  because  nothing  else  could  be  established  unless  by  the 

evidence  of  the  woman.    I  think  that  the  justices  were  at  Uliertv 

to  draw  the  inference  they  did,  and  were  right  in  convicting  as 

they  did. 

My  attention  has  l^een  drawn  to  sees.  1G5  and  166  of  the 
Licensing  Act  1890.  Sec.  165  says  that  "  the  dehvery  of  any 
liquor  by  a  hcensed  victualler  or  by  the  ow^ner  or  occupier  of  any 
house  or  place  or  by  his  or  her  servant  or  other  peraon  in  any 
house  or  place  shall  be  deemed  to  be  sufficient  privui  facie  evidence 
of  money  or  other  consideration  having  been  given  for  such  liquor 
so  as  to  support  a  conviction  unless  satisfactory  proof  to  the 
contrary  te  given."  That  merely  goes  to  this,  that  if  a  man  is 
charged  with  a  sale  the  prosecution  would  be  so  far  helped  tkt 
the  mei-e  disposal  of  liquor  would  connote  a  sale  without  proving 
the  passage  of  money.  Sec.  166  is  in  the  same  direction.  But 
if  a  prosecution  says — "  There  may  \ie  a  sale,  but  we  are  unable 
to  say  anything  alx)ut  it,  but  we  can  pi'ove  a  traffic,"  they  would 
be  entitled  to  do  so.  I  cannot  disturb  the  decision  of  the  justices. 
1  discharge  the  order  nisi  ^\^th  costs. 

Order  nisi  discharged. 

Solicitor  for  the  informant :  Guinness,  Crown  Solicitor. 
Solicitor  for  the  defendant :  Potts. 

H.  I.  c. 


Digitized  by  VjOOQIC 


V.L.R.]  SUPREME  COURT:  VICTORIA.  851 


LPRACTICE  COURT.]  HOOD,  J. 

BESTMAN  V.  MITTEN.  ,  19M 

June  1,  16 
MiTUS  Act  1890  {No,  1120),  «.  5 — Miner's  right — Hight  to  possession  of  land  ~ 

under  miner^s  right  where  no  by-lavs  have  been  made — Tailings  site — Mims 
Act  1897  {No.  1514),  «.  53  {l)^Forfeiture  of  tailings. 

By  see.  5  of  the  Mines  Act  1890  (No.  1120)  it  is  provided  that  "Any  person 
who  shall  be  the  holder  ....  of  any  such  miner's  right  shall  subject  to 
the  provisions  of  this  part  of  this  Act  and  to  the  by-laws  to  be  made  as  hereinafter 
mentioned  be  entitled  ....  to  take  possession  for  gold-mining  purposes 
of  a  parcel  or  so  many  parcels  as  such  by-laws  shall  permit  of  Crown  land.    .     .    ." 

Held,  that  the  holder  of  a  miner's  right  is  not  entitled  to  take  possession  of 
any  land  until  appropriate  by-kiws  have  been  made. 

It  was  provided  by  a  by-law  that  any  miner  should  be  at  liberty  to  hold 
possession  ofany  quartz,  earth,  timber,  or  other  substance  that  may  have  been 
stacked  by  him  or  of  which  he  is  the  owner,  and  might  register  such  substance 
with  the  mining  registrar. 

Held,  that  such  by-law  did  not  upon  registration  of  tlic  substance  referred 
to  confer  a  holding  title  to  the  site  upon  which  the  materials  were  stacked. 

Sec.  53  (1)  of  the  Mines  Act  1897  provides  for  the  forfeiture  of  tailings  left 
upon  land  comprised  in  a  lease  even  though  such  tailings  were  not  placed  there 
during  the  currency  of  the  lease. 

Special  Case  stated  l)y  the  Warden  of  the  (loldfields  at  Tama- 

The  sjiecial  case  wiis  stated  iis  follows  : — 
This  case  was  eommeiiced  by  summons  dated  ot\\  Febniary 
1904,  by  which  the  complainant,  Frederick  William  Bestman, 
sought  by  virtue  of  his  miner's  right,  and  also  by  virtue  of  his 
application  No.  4956,  Maryborough,  for  a  gold-mining  lease,  to 
have  it  declared  that  the  defendant,  Andrew  Mitten,  trespassed 
on  certain  Crown  lands  situate  at  Llanelly  included  ui  an 
application  for  a  gold-mining  lease  by  the  complainant, 
which  land  was  marked  out  by  him  for  such  application  on  the 
13tli  July  1903,  and  since  that  date  up  to  tlie  present  time  the 
application  has  been  pending,  such  trespass  by  the  defendant 
being  the  marking  out  and  registration  by  defendant,  on  the  5th 
Januarj'  1904,  of  the  said  suljstance  as  quartz  tailings  in 
contravention  of  the  Mines  ActSy  and  of  clause  85  of  the 
Marylx)rough  Mining  By-Laws,  number  4. 

And  the  complainant  seeks  it  to  lx»  declared : — 
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(a.)  That  the  defendant  is  in  illegal  occupatiou  of  tte  siud 
land.  Defendant  claims  to  Ije  in  occupation  under  a  certain 
registration  dated  5th  Januaty  1904,  under  clause  85  of  the 
Maryborough  Mining  By-laws. 

(6.)  That  such  registration  by  the  defendant  was  illegal,  inas- 
much as  such  quartz  taUings,  referred  to  in  the  registration,  had 
not  been  raised,  stacked,  or  stored  by  defendant,  nor  was  defendant 
the  owner  thereof. 

And  the  complainant  further  seeks  an  order  that  such  registra- 
tion be  cancelled,  and  that  he  be  put  in  possession  of  the  laod 
comprising  same. 

The  summons  came  on  for  hearing  before  me  on  the  23nl 
February,  and  the  4th  and  14th  March,  1904,  both  parties  being 
represented  by  counsel. 

The  following  are  the  facts  given  in  evidence,  and  admitted 
by  both  parties  : — 

On  the  3rd  day  of  Octol^r  1892,  the  defendant,  Andrew  MitteJi, 
obtained  from  the  Crown,  imder  the  Mines  Act  1890,  a  lease  for 
quartz  gold  mining,  No.  3514,  consisting  of  8  acres  3  i-oods  and 
7  perches  of  Crown  lands  at  Llanelly,  in  the  State  of  Victoria,  and 
held  such  lease  continuously  from  then  until  the  22nd  day  of 
Jmie  1900,  when  such  lease  was  declared  void  by  the  Crown  for 
non-compliance  with  the  covenants  therein  expressed. 

For  yeai-s  prior  to  and  on  the  22nd  day  of  June  1900,  the  dati? 
of  the  said  voidance,  a  large  quantity  of  taihngs  was  left  lying 
on  the  land  comprised  in  defendant's  lease. 

The  defendant  Mitt<»n  did  not  i-emove,  work,  or  tmit  the 
tailings  from  the  date  of  the  declaration  of  voidance  of  the 
lease,  on  the  22nd  day  of  June  1900,  until  the  date  of  issue  of  the 
complaint  herein,  viz.,  5th  February  1904;  the  defendant  Mitten 
did  not  raise,  stack,  or  stoi-e  the  tailings. 

Alx)ut  thirt}'  yeai-s  ago  one  Bousfield  had  a  batteiy  site  on 
pail  of  the  land  comprised  in  the  said  lease  No.  3514,  and  he  had  a 
battery  thereon,  in  which  he  crushed  quartz  for  the  public  and 
for  himself,  which  crushing  j)roduced  the  tailings  alwve-nientioued. 

On  the  26th  February  187(5,  Thomas  Comrie,  of  TaniagiilK 
took  from  Bousfield  a  bill  of  sale  over  the  machineiy  on  the  said 
battery  site,  but  no  mention  of  the  tailings,  or  of  Siuul  or  dArii'^ 
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was  made  in  the  bill  of  sale,  but  the  l)ill  of  sale  contained  a 
general  clause  intending  to  include  in  the  said  bill  of  sale  all  other 
the  chattels  and  effects,  mattera,  and  things  then  upon  or  thei^e- 
after  to  be  brought  upon  the  said  site  during  the  contuiuance  of 
the  bill  of  sale. 

Comrie  entered  under  the  bill  of  sale  and  took  possession 
of  the  machinery  specifically  mentioned  thereon,  and  also  other 
chattels,  including  the  sand  thereon,  and  for  some  time  let  the 
battery  on  hire,  and  on  the  3rd  day  of  July  1897  sold  all  the  sand 
and  debris  belonging  to  him  on  the  said  lease  to  the  defendant 
Mitten  and  one  R.  Allen,  for  the  sum  of  5J.  The  defendant  Mitten 
registered  the  said  tailings  on  the  said  lease  with  the  mining 
registrar  at  TamaguUa,  in  1897,  under  clause  85  of  the  Mary- 
l)orough  Mining  By-la\^'S,  and,  with  one  or  two  breaks  in  the  con- 
tinuity of  re-registration,  held  possession  of  the  tailings  and  the 
site  thereon  imtil  the  4th  day  of  July  1903,  on  which  day  he  re- 
newed his  registration  under  clause  85  for  a  further  period  of 
six  months,  and  has  occupied  such  site  ever  since. 

On  the  13th  July  1903,  the  complainant,  Bestman,  who  is  the 
holder  of  a  miner's  right  at  all  times  material  to  this  complaint, 
marked  out  in  accordance  with  the  Mines  Acts  and  mining  regula- 
tions a  lease  of  the  Crown  land  on  wliich  the  tailings  were 
situated,  and  applied  for  same  in  accordance  with  the  regulations, 
and  such  application  for  a  lease  previous  to  this  complaint 
was  recommended  by  the  Warden,  subject  to  consideration  of  the 
interests  of  defendant  and  others,  and  is  now  pending,  and  the 
Mines  Department  has  i*equested  the  said  complainant  to  clear 
his  title  prior  to  the  granting  of  the  lease  to  him. 

Prior  to  Christmas  1903,  the  defendant  Mitten  met  the  mining 
registrar  in  the  street  in  Tamagulla,  and  asked  liim  to  keep 
good  his  registration  of  the  said  taihngs  under  clause  85  when 
it  expired,  but  he  did  not  give  the  said  registrar  the  fee  fixed  by 
the  by-laws  for  such  renewal  until  after  5th  January  1904. 

The  office  of  the  mining  registrar  for  registration  imder  the 
Maryborough  By-laws  for  the  Tamagulla  division  is  in  Tama- 
gulla. 

Mitten  did  not  oh  the  day  of.  or  the  day  before  the  expiration 
of  the  said  registration  of  the  4th  July  1903  request  the  mining 
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registrar  to  renew  same,  neither  did   defendant  at  any  tinie  pro- 
duce to  the  registrar  his  miner's  right  for  that  purpose. 

The  mining  registrar  renewed  defendant's  registration  of  the 
said  tailings  on  the  5th  January  1904,  two  days  after  the  previous 
registration  expired,  and  Mitten  posted  a  copy  of  such  re-registratioD 
and  his  ownership  on  the  taiUngs  alx)ut  a  fortnight  after. 

At  the  close  of  the  evidence  for  the  defendant,  Mr.  Nokiu 
who  appeared  for  the  defendant  Mitten,  contended  that  there  waa 
neglect  on  the  part  of  the  mining  registrar  in  renewing  the  regi^ 
tration  of  the  4th  July  1903,  and,  therefore,  defendant  could  tab 
advantage  of  clause  91  of  the  by-laws. 

Furthermore,  that  the  doctrine  laid  dowTi  in  the  case  of  Vial  t. 
Allender  (a)  appUed  to  the  registration,  and  therefore  his  client's 
registration  and  holding  was  a  good  one. 

Mr.  Luke  Mur|}hy ,  for  the  complainant,  said  it  was  admitted  that 
the  defendant  did  not  raise,  stack,  or  store  the  taiUngs,  and  as  the 
defendant  had  not  worked  or  treated  the  tailings  from  the  date 
of  voidance  of  the  lease  on  22nd  June  1900  to  the  present  time, 
he  forfeited  any  owniership  he  may  have  had  in  the  tailings  br 
virtue  of  sec.  53  of  the  Mines  Act  1897. 

That  l)eing  so,  defendant  did  not  raise,  stack,  or  store,  or  own 
the  said  tailings,  and  his  registration  for  same  under  sec.  85  was 
bad. 

He  further  contended  that  Comrie  had  no  title  in  the  tailings 
to  sell  to  Mitten,  and  therefore  Mitten  was  not  the  owner. 

And  further,  that,  assiiming  defendant  was  the  owner  of  the 
tailings,  it  was  his  duty  to  come  into  the  office  of  the  registrar 
on  the  day  of  or  day  prior  to  the  expiration  of  the  registration  of 
the  4tli  July  1903,  and  to  pay  his  fee  for  re-registration,  and  as 
defendant  only  met  the  registrar  in  the  street  some  weeks  prior 
to  the  expiration  of  the  said  registration,  there  was  no  neglect 
on  the  part  of  the  mining  registrar  by  which  defendant  could 
take  advantage  of  clause  91  of  the  by-laws. 

He  also  finally  submitted  that  complainant — (1)   as  the  holder 

of  a  miner's  right,  and  (2)  as  the  appUcant  for  a  mining  lease  now 

pending,  was  entitled  to  an  adjudication — (a)  That  the  registration 

under  clause  85  of  the  by-laws  should  be  cancelled ;  (6)  that 

•   (o)    [1898]  4  A.L.R.  17. 
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defendant  be  deemed  a  trespasser  and  in  illegal  possession  of   the 
tailings  and  site  on  which  they  are  located. 

I  was  about  to  find  a  verdict  for  the  defendant,  but  before  making 
any  record  of  my  decision  I  agreed,  at  the  request  of  complainant's 
counsel,  to  state  the  following  questions  of  law  for  the  opinion 
of  the  Supreme  Court  ; — 

1.  Had  Comrie  such  a  title  under  his  bill  of  sale  that  the  pur- 
chase from  him  by  the  defendant  Mitten  of  the  tailings  constituted 
defendant  an  owner  within  the  meaning  of  clause  85  of  the  Mary- 
borough Mining  By-laws  (6). 

2.  Was  there  such  or  any  neglect  by  the  mining  I'egistrar 
under  clause  85  of  the  by-laws  as  to  enable  defendant  to  take 
advantage  of  clause  91  of  the  same  by-laws  ? 

3.  Did  the  tailings  twelve  months  after  the  voidance  of  the 
lease  on  the  22nd  day  of  June  1900,  by  virtue  of  sec.  53  of  the 
Mines  Act  1897,  become  the  absolute  property  of  the  Crown  ? 

4.  Can  the  defendant,  by  virtue  of  his  miner's  right  alone, 
hold  possession  of  the  tailings  and  site  on  which  same  are  situated 
against  the  said  complainant  herein  ? 
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(6)  Maryborough  Mining  District, 
By-law  No.  4. 
Sec.  84.  Protection  to  sites,  water 
dams,  residence  areas,  etc. — Persons  in 
legal  possession  under  this  by-Jaw  of 
any  site  for  crushing  machinery  water 
dam  race  reservoir  tramway  or  site  for 
stacking  quartz  earth  or  other  materials 
or  for  any  residence  area  shall  be  pro- 
tected in  possession  of  such  holding 
against  any  other  parties  except  in  the 
event  of  such  site  or  area  being  required 
for  mining  purposes  ;  and  in  such  cases 
the  persons  requiring  such  site  shall 
make  application  to  a  Court  of  com- 
petent jurisdiction,  etc.  (prescribing 
procedure  therefor). 

Sec.  85.  Quartz,  earth,  timber,  and 
other  substances  may  be  stacked  and 
registered. — Any  miner  or  miners  shall 
be  at  liberty  to  hold  possession  of  any 
quartz  earth  timber  or  other  substance 
that  may  have  raised  stacked  or  stored 
by  him  or  them  or  of  which  he  or  they 
may  be  the  owner  or  owners  provided 


that  the  same  shall  not  have  been  stored 
on  any  ground  legally  occupied  by  any 
other  person  and  may  register  such 
substance  with  the  mining  registrar 
in  accordance  with  Schedule  XI.  here- 
unto annexed  and  shall  keep  a  copy  of 
such  registration  posted  on  the  stack 
or  store  and  such  registration  shall  not 
hold  good  for  a  longer  period  than  six 
months  unless  renewed  at  the  end  of 
that  period. 

Schedule  XI. — I  hereby  certify  that 
I  have  this  day  at  the  hour  of 
o'clock  registered  for  protec- 

tion for  a  term  of  months 

from   the  date  hereof  the 
belonging  to  and  stacked  by 
at  under  the  provisions  of 

sec.  85  of  the  by-laws  of  the  Maryborough 
Mining    District.     Miners'  rights.  No. 
Date 
Dated   at  this 

day  of  18 

Mining  Registrar. 
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o.  I  held  that  there  was  evidence  of  defendant's  ownership  in 
the  taiUngs  witliin  the  meaning  of  clause  85  of  the  by-law  at  the 
time  of  the  various  registrations  \mder  that  clause,  and  that  over 
and  above  or  failing  any  other  title  he  may  have  had  by  right  of 
purchase,  such  ownership  was  acquired  by  him  by  his  having 
taken  possession  thereof  by  virtue  of  his  miner's  right. 

Was  I  right  in  so  holding? 

6.  I  held  also  that  since  the  coming  into  force  of  the  Act  No.  1514 
(Miries  Act  1897)  there  were  other  modes  than  xmder  sec.  53  of 
that  Act  of  becoming  possessed  of  and  working  tailings  which  are 
not  claimed  by  others,  and  which  may  or  not  be  the  absolute  pro- 
perty of  the  Crown. 

Was  I  right  in  so  holding  ? 


W.  WENTW'ORTH  GREENE, 


Dated  this  12th  day  of  April,  1904. 


Warden. 


Questions  5  and  6  were  added  by  the  Warden  after  the  soliciton 
for  the  parties  had  agreed  upon  and  completed  the  special  case. 

Barrett  for  the  complainant. 

Starke  for  the  defendant. 

Cur,  adv.  mlt. 

Hooi),  J.,  read  the  following  judgment :— The  first  matter  to  be 
considered  in  this  case  is  whether  or  not  the  holder  of  a  miner's 
right  is  entitled  to  possession  of  any  land  under  sec.  5  of  the  Mines 
Act  1890  until  appropriate  by-laws  have  lx»en  made,  and  in  my 
opinion  he  is  not  The  section  gives  the  right  subject  ''to  the 
by-laws  to  Ije  made  as  hereinafter  mentioned."  The  land  to  be 
taken  is  such  i)arcel  or  parcels  "  as  such  by-laws  shall  permit." 
The  parcels  are  to  ]ye  "  of  such  quantity  and  dimensions  and  with 
such  boundaries  as  shall  loe  directed  by  such  by-laws,"  and  such 
dimensions  and  boundaries  are  to  be  fixed  at  the  time  of  taking 
such  possession,  or  at  some  suljsequent  time  "  as  shall  be  by  such 
by-laws  directed."  It  seems  to  me  therefore  clear  that  the  making 
of  by-laws  is  a  condition  precedent  to  the  taking  possession  of  any 
land.    It  was  contended  the^t,  in  the  absence  of   any  fit  by-law, 
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the  holder  of  a  miner's  right  was  entitled  to  take  possession  of  any 
unoccupied  Crown  lands  to  any  extent.  Not  only  would  this  be 
unworkable,  but  it  is  also  opposed  to  the  words  of  sec.  5.  This 
point  appears  never  to  have  arisen  for  determination,  but  in 
Bannerman  v.  Sexton  (c)  Higinbotham,  C.J.,  said — ^''The  powers 
given  under  a  miner's  right  are  clearly  stated  and  defined  in  sec.  5 
of  the  original  Act.  Power  is  given  to  carry  on  all  the  occupations 
of  mining,  under  a  miner's  right,  on  the  piece  of  land  authorized 
to  be  occupied  by  the  owner."  That  appears  to  me  to  be  a  reference 
to  the  authority  by  by-law,  and  to  bear  out  what  I  think  is  the 
clear  meaning  of  the  section. 

The  next  question  is  as  to  the  effect  of  the  by-laws  of  the  Mary- 
lx>i*ough  Mining  District.  It  was  argued  that  those  by-laws  provide 
for  the  taking  up  of  what  has  been  called  a  tailings  site.  The 
clauses  relied  upon  'are  84  and  85,  and  the  wording  of  each  is 
peculiar.  The  former  starts  by  saying  that — '*  Persons  in  legal 
possession  under  this  Ijy-law "  of  any  site  "  for  stacking  quartz 
earth  or  other  materials  "  shall  Ije  protected  in  possession  of  such 
holding.  This  assumes  that  somewhere  or  other  legal  possession 
is  provided  for  under  the  by-laws,  but  there  is  no  provision  for 
such  a  site  per  se.  Clause  85  may  have  been  intended  for  this 
purpose,  but  if  so  it  does  not  accomj)lish  that  end.  It  merely 
provides  that  a  "  miner  or  minora  shall  l^e  at  liberty  to  hold  posses- 
sion of  any  quartz  earth  timljer  or  other  substance  that  may  have 
been  raised  stacked  or  stored  by  him  or  them  or  of  which  he  or 
they  may  be  the  o^vner  or  ownera,"  provided  that  the  same  is  not 
stored  on  any  ground  legally  occupied  by  any  other  person — a 
superfluous  provision.  It  may  be,  as  was  suggested,  that  some 
words  have  been  omitted,  and  that  this  really  was  intended  to 
preserve  the  site  on  which  the  materials  were  stacked,  and  not 
the  materials,  which  are  already  the  property  of  the  miner.  But, 
to  carry  out  that  intention,  it  would  be  necessary  to  insert  several 
words  which  are  not  there,  and  the  Court  is  not  justified  in  going 
that  length  in  pursuit  of  a  possible  intention,  with  the  effect  of 
altering  the  whole  meaning  of  the  clause.  Such  a  course  would 
be,  in  effect,  making  the  clause,  and  not  merely  interpreting  it. 
It  is  also  to  be  noticed  that  no  boundaries,  or  dimensions,  or  limita- 

(f)     [1890]  16  V.L.R.,  p.  602. 
Vol.2y,  V.L.R.  EEE 
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tions  of  any  sort  are  referred  to,  and  the  registration  is  a  registration 
of  the  substance,  and  not  of  the  site,  though  the  form  in  the 
schedule  contemplates  that  the  locahty  should  be  named.  The 
effect  of  registration  or  of  non-registration  is  not  defined,  and 
though  I  think  it  is  possible  that  Clause  85  was  meant  to  confer 
a  holding  title  upon  registration  to  the  site  upon  which  the  materials 
were  stacked,  I  cannot  say  that  the  clause,  as  it  stands,  has  that 
operation,  and  I  was  not  referred  to  any  other  clause  that  could 
have  that  effect. 

I  have  now  to  consider  the  interpretation  of  sec.  53  (1)  of  the 
Mines  Act  1897.  That  section  provides  for  the  forfeiture  of  tailings 
left  upon  land  comprised  in  a  lease  which  has  terminated  under 
certain  circumstances.  Does  such  forfeiture  apply  to  all  tailings 
belonging  to  the  lessee,  even  though  such  tailings  were  not  placed 
there  during  the  currency  of  the  lease  ?  I  think  that  it  does. 
The  words  used  are  very  general.  If  "  the  lessee  thereof  leaves 
upon  the  land  comprised  in  such  lease  any  tailings,"  such  tailings 
are  to  pass  to  the  Crown.  The  object  of  the  Legislature  seems  clear. 
It  was  feared  that  by  allowing  a  lessee  to  leave  tailings  on  land 
after  the  termination  of  his  lease  he  would  be  enabled  to  keep  the 
land  idle.  He  is  accordingly  given  twelve  months  as  a  right,  or 
such  further  time  as  the  Minister  may  allow,  to  treat  or  remove  the 
tailings,  and  if  he  does  neither,  he  loses  his  right  to  them.  There 
can  be  no  reason  for  hmiting  this  to  tailings  acquired  at  any  par- 
ticular time.  The  evil  sought  to  be  remedied  is  not  affected  by 
the  time  when  the  lessee  placed  the  tailings  on  the  land,  and  so, 
in  my  opinion,  all  of  his  property  passes. 

These  conclusions  enable  me  to  answer  the  various  questions 
submitted  by  the  Warden — 

No.  1. — Comrie's  bill  of  sale  probably  would  include  the  tailings 
in  question,  but  much  would  turn  on  its  precise  language,  which  is 
not  set  out.  But  so  far  as  the  ownership  of  the  tailings  is  concerned, 
the  bill  of  sale  appears  to  be  immaterial,  inasmuch  as  the  possession 
of  them  by  the  defendant  is  primd  facie  evidence  of  ownership. 

No.  2. — I  do  not  see  any  evidence  of  any  neglect  by  the  registrar, 
and  the  registration  appears  to  have  been  in  due  time.  If,  how- 
ever, there  was  a  delay,  clause  91  would  protect  the  defendant's 
rights  if  he  has  any. 
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No.  3.— Yes. 

No.  4.— No. 

No.  5. — This  would  be  right  except  for  the  last  words,  and 
apart  from  the  effect  of  sec.  53  (1)  of  the  Mines  ^Act  1897. 

No.  6. — ^I  do  not  understand  this  question,  and  counsel  were 
iinable  to  throw  any  light  upon  it. 

The  defendant  must  pay  the  costs  of  this  special  case. 

QuestioTis  answered. 

Solicitor  for  complainant :  R,  H,  Rodda  (for  Luke  Murpky). 
Solicitor  for  defendant :  J.  H,  Hewison  (for  Nolan  <fe  Hogan). 

w.  H.  M. 
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Crown — Costs — Power  to  award  costs  against  the  Crown — Crown  Remedies  and 
Liability  Act  1890  {No.  1080),  Part  I  .—Information  by  the  Attorney- 
General — Order  for  costs  made  without  jurisdiction — Taxation. 


a'BECKETT,  J. 

1904 

March  23, 

May  4. 


There  is  no  power  to  order  the  Crown  to  pay  the  costs  of  a  successful  defendant  u  c  '^^4 
in  an  information  by  the  Attorney-General  under  Part  I.  of  the  Crown  Remedies     *    *      '    ^         • 
and  Liability  Act  1890.  (JfOiffU^^p^f^^ 

Where  such  an  order  had  been  erroneously  made  on  the  hearing,  and  there 
had  been  no  appeal, 

Held^  that  the  defendants  were  entitled  on  taxation  of  their  costs  to  be  allowed 
as  against  the  Crown  such  costs,  charges,  and  expenses  as  had  been  reasonably 
incurred  in  connection  with  a  commission  to  take  evidence  in  England,  and  that 
these  included  the  costs  of  proceedings  before  the  English  Courts  for  the  deter- 
mination of  questions  arising  during  the  taking  of  evidence  under  the  commission. 

Summons. 

This  was  a  summons  to  review  the  decision  of  the  taxing 
officer  on  a  matter  which  arose  during  the  taxation  of  costs  in 
the  case  of  King  v.  Austin  (a).  That  case  was  an  information 
by  the  Attorney-General  under  the  Crovm  Remedies  Liability 
Act  1890,  Part  I.,  for  the  recovery  of  certain  debts  alleged  to  be 
due  from  the  defendant  to  the  Crown  under  the  Administration 
and  Probate  Act  1890.  On  the  trial  A'Beckett,  J.,  gave  judgment 
for  the  defendant,  with  costs  against  the  Crown.  A  commission 
had  issued  to  examine  certain  witnesses  in  England,  and  a  question 
(a)     [1903]  29  V.L.R.  82. 
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A*BECKETT,  J.  of  privilege  raised  on  behalf  of  one  of  the  defendants  as  to  the 
1904  production  of  certain  ]xK)ks  before  the  commission  had  been  fought 

The  Kino      in  the  English  Coui-ts,  going  eventually  to  the  House  of  Lords, 
Austin         where  it  was  decided  in  favour  of  the  defendants. 

Costs  of  these  proceedings  were  not  dealt  with  by  the  House 
of   Lords,    and    counsel   for   the    informant    during    the    taxa- 
tion   of    defendants'    costs    before    the    Victorian  taxing    officer 
objected    to    their   allowance   as    part  of   the    defendants'  costs. 
The  taxing  officer  disallowed  the  objections,  stating   his   reasons 
as    follow : — ''  These    objections    relate    to  the    costs    of  a   com- 
mission   to    examine    witnesses    in    England.      I   have    in    the 
exercise  of  my  discretion  allowed  as  against  the  Crown  informant 
such  costs,  charges,  and  expenses  as  appear  to  have  been  fairly 
and  reasonably  incurred  in  connection  with  the  said  commission 
or  of  or  incidental  thereto  as  between  party  and  party.    Costs  of 
a  commission  are  in  general  costs  of  the  cause,  and  it  appeared  to 
me  that  the  proceedings  before  the  House  of  Lords  arose  out  of 
the  commission  to  examine  witnesses  in  England,  and  so  were 
part  of  the  necessary  costs  of  litigation.     I  would  refer   to  the 
judgment  of  the  House  of  Lords  and  particularly  to  the  observation 
of  Lord  Davey  that  '  the  Victorian  Courts  may  consider  it  part 
of  the  costs  of  the  litigation — I  do  not  know.'    Generally  as  to 
the  costs  of  a  commission  to  examine  witnesses,  I  would  refer  to 
Marshall  on  Costs  (2nd  ed.),  pp.  59,  279,  280  ;  Gordon  on  Cost^, 
pp.  139,  140;  Pridnwres  Guide  to  Costs  (10th  ed.),  p.  29;  and 
to  the  following  cases  : — Cornet  v.  Dempsey  (6)  ;  Potter  v.  Rankin  (c) ; 
Yglemas  v.  Royal  Exchange  Assurance  Corporation  (d)." 

Weigall  for  the  Crown. 

Hayes  for  the  defendants. 

The  arguments  appear  sufficiently  from  the  judgment. 

Cur.  adv.  tmlt. 

^^y^'  A*BEf:KETT,  J.,  read  the  following  judgment : — Summons  to 

review  taxation.    I  gave  judgment  for  the  defendants,  with  costs, 

ib)     [18411  iDowl.  N.S.  422;6Jiir.       (c)     [1868]  L.R.  4  C.P.  76. 
86.  id)    [1878]  L.R.  5  C.P.   141. 
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as  reported  in  The  King  v.  Austin  (e).    Part  of  the  costs  incurred  a*BECKETT,  J. 

by  the  defendants  were  in  relation  to  a  commission  sent  from  the  1904 

Court  to  take  evidence  in  England.    One  of  the  defendants  raised      thk  Kino 

a  question  of  privilege  as  to  certain  books  which  he  declined  to        Austin. 

produce.    Matthews,    J.,    ordered    their    production.    His    order 

was  confirmed  on  appeal  in  The  Queen  v.  Bullivant  and  Others  (/), 

but  the  order  was  set  aside  on  further  appeal  to  the  House  of  Lords : 

Bullivant  v.  The  Queen  {g).    The  costs  of  these  proceedings  were 

not  dealt  with  by  the  House  of  Lords.    The  taxing  officer  here 

allowed  them.    The  grounds  of  objection  to  allowance  argued 

before  me  were  based  on  the  refusal  to  allow  in  England.    The 

costs  were  not  given  there,  on  the  ground  that  costs  could  not  be 

given  against  the  Crown.    This  was  the  view  acted  upon  by  the 

English  Court,  of  Final  Appeal,  which  heard  a  special  application 

as  to  costs  not  reported.    A  copy  of  the  shorthand  writer's  notes 

was  used  before  me,  where  the  observations  of  the  Lord  Chancellor 

and  other  law  lords  will  be  found.     Our   Crown   Remedies  Act 

was  referred  to,  and  it  was  pointed  out  that  while  under  Part  II., 

"  Mode  of  enforcing  claims  against  the  Crown,"  it  is  provided  that 

costs  may  be  given  as  between  subject    and    subject,  Part    I., 

"Recovery  of  debts  and  property  by  the  Crown,"  contains  no 

similar  provision,  but  sec.  18  provides  that  Her  Majesty  shall  be 

entitled  to  full  costs  of  suit  in  all  cases  in  which  a  plaintiff  in  any 

civil  action  iDetween  subject  and  subject  would  be  entitled  thereto. 

The  King    v.   Austin  was  an  information  imder  Part  I.     The 

judgment  of  the  Lords  was  delivered  by  the  Lord  Chancellor, 

according  to  the  reporter's  note,   in  the  following  words : — "  I 

think  we  are  of  opinion  that  we  can  make  no  order  as  to  costs. 

If  the  parties  applying  here  can  get  them  in  Victoria,  let  them. 

We  desire  to  express  no  opinion  one  way  or  the  other,  but  I  think 

we  must  make  no  order."    According  to  the  view  which  was  acted 

upon  by  the  English  Court,  I  had  no  power  to  make  the  order 

I  made  against  the  Crown.    The  point  was  not  raised  before  me 

when  I  gave  my  decision.      The  argument  for  the  Crown  then 

assumed  that  I  had  the  power.     I  have  been  referred  to  prior 

decisions  of  the  Full  Court,  where  costs  were  given  against  the 


(e)    29V.L.R.  82.  (/)  j  [1900]  2  Q.B.  163. 

ig)     [1901]  A.C.„p.  196, 
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a'BECKETT,  J.  Crown  in  similar  cases — The  Queen  v.  Buckley  Swamp  Company  {h) 

1904  and  The  Queen  v.  Gidney  (i).    The  question  I  have  now  to  decide 

Thb  Kino      is  not  whether  my  former  judgment  was  right,  but  whether  the 

Austin.        Gosta  of  the  proceedings  in  question  are  costs  to  be  taxed  and  paid 

within  the  meaning  of  that  judgment.    I  decide  that  they  are. 

I  think  I  have  no  discretion  in  the  matter.    I  ought  not  to  decide 

that  because  the  judgment  was  wrong,  or  the  course  pursued  in 

England  to  obstruct  inquiry  was  discreditable,  the  costs  of  it  should 

not  be  included  as  costs  in  the  action.    As  the  objection  to  the 

jurisdiction  is  now  taken  with  reference  to  the  proceeding  before 

me,  I  shall  not  give  any  costs  of  this  summons.    I  give  leave  for 

either  party  to  appeal. 

Solicitor  for  the  Crown :  Guinness,  Crown  Solicitor. 

Solicitors  for  defendant:  Harwood  &  Pincott. 

J.  M. 


MADDEN,  C.J.  In  re  the  Estate  of  JOHN  KERR. 

J^l^O  Probate  practice— Administratian  and  Probate  Acts,   1890  {No,  1060),  *.  14; 

JulylO,  jg^2  (2^0,  1261),  8.  I4r— Application  to  compel  exeador  to  bring  wiU  iito 

Court — Jurisdiction  to  grant  summons — "  Probate  Rules  of  1854,*  apfliei- 
bility  of — Affidavit  in  support,  necessity  for — Probate  and  administratum 
fees — Insufficiently  stamped  summons. 

The  practice  upon  an  application  for  a  summons  under  sec.  14  of  the  Adminit 
tration  and  Probate  Act  1892  (No.  1261)  is  regulated  by  the  "  Probate  Rules  d 
1854,"  and  therefore  there  is  no  jurisdiction  to  grant  such  application  withoot 
an  affidavit  of  facts  as  prescribed  by  rule  4  of  such  rules. 

The  fees  prescribed  by  rule  23  of  the  **  Probate  and  Administration  Rnki 
1900"  and  the  Second  Schedule  thereto  must  in  all  cases  be  demanded  u^ 
paid. 

Held,  therefore,  that  a  summons  under  sec.  14  of  the  Administratiom  <ad 
Probate  Act  1892,  to  which  wai^  affixed  a  stamp  of  less  value  than  the  fee  prescribed 
by  such  schedule,  was  not  properly  issued. 

Summons  under  sec.  14  (a)  of  the  Administration  and  PrM^ 
Act  1892,  calling  upon  Richard  Brown,  generally  known  as  Richard 


ih)    17  V.L.R.,  p.  19 ;  18  V.L.R.,  will  or  any  person  having 

p.  657.  of  any  will  shall  neglect  to  brizig  into 

(i)     24  V.L.R.  795;  25  V.L.R.,  p.  81.  Court  such  will  within  six  weeb  froB 

(a)    Administration    and    Probate  the  death  of  the  testator  or  where  the 

Act  1892 (No.  1261), sec.  14:— "In any  executor  named  therein  shaQ  n^gW 

case  where  the  executor  ^<lmed  in  i^  to  prove  the  si^me  or  renounce  probite 
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Kerr,  of  Bendigo,  the  executor  named  in  a  document  purporting  MADDEN,  C.J. 
to  be  the  last  will,  dated  the  9th  day  of  May  1904,  of  John  Kerr,  1904 

late  of  Bull-street,  Bendigo,  in  the  State  of  Victoria,  plumber,  /^« 

deceased,  to  attend  the  Judge  in  Chambers  on  the  hearing  of  an  "^^'i^^"  ^' 
application  on  the  part  of  Eliza  Mary  Stirton,  of  Golden-square, 
Bendigo,  married  woman,  a  niece  of  the  said  deceased,  and  as  such 
interested  in  his  estate,  that  the  said  Richard  Brown  do  show 
cause  why  he  should  not  bring  into  Court  such  will  or  why  he 
should  not  prove  the  same  or  renounce  probate  thereof,  or  in  the 
alternative  why  administration  of  the  estate  of  the  said  John  Kerr, 
deceased,  should  not  be  granted  to  the  said  Eliza  Mary  Stirton. 

Wadey  in  support  of  the  application. 

Bryant  to  oppose — ^There  are  two  preliminary  objections.  The 
first  is  that  there  were  no  proper  materials  before  A'Beckett,  J., 
when  he  granted  the  summons,  and  he  therefore  had  no  juris- 
diction to  grant  it.  The  application  for  the  summons  should  have 
been  supported  by  an  affidavit,  but  it  appears  that  the  summons 
was  simply  shown  to  His  Honor,  and  he  then  signed  it.  At  any 
rate,  there  is  no  affidavit  upon  the  file  in  the  office  of  either  the 
Prothonotary  or  the  Master  in  Equity.  Without  any  evidence 
before  him,  a  Judge  cannot  possibly  say,  for  example,  whether 
there  is  any  will  or  any  executor  in  possession  of  the  will,  or  whether 
such  executor  has  renounced  probate  or  not.  It  is  not  merely  a 
matter  of  the  Judge's  discretion  ;  but  the  section  makes  the  primd 
facie  establishment  of  certain  facts  a  condition  precedent  to  the 
issue  of  the  summons.    Further,  these  facts  should  be  verified 

thereof    within    six    weeks    from    the  with  such  will  annexed  should  not  be 

death  of  the  testator  any  party  inter-  granted  -  to   the    applicant   and    upon 

ested  in  such  will  or  in  the  estate  or  proof  of  service  of  such  summons  if 

the   Curator   or   any   creditor   of   the  the  executor  or  such  person  do  not 

testator  may  apply  to  a  Judge  of  the  appear  or  upon  cause  being  shown  it 

Supreme    Court    in    Chambers    for    a  shall  be  lawful  for  any  Judge  of  the 

summons   calling    upon    the    executor  said  Court  to  make  an  order  upon  such 

or  any  person  having  possession  of  such  executor  to  bring  such  will  into  Court 

will  to  show  cause  why  he  should  not  and  make  such  order  in  the  premises 

bring   into   Court   such   wiU   or   why  and  as  to  costs  as  shall  appear  jiut 

such   executor  should   not   prove   the  and  the  Court  may  grant  administra- 

same  or  renounce  probate  thereof  or  tion  of  the  estate  to  such  applicant." 
in  the  alternative  why  administration 
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MADDEN,  C.J.  on  oath,  for  the  reason  that  the  person  showing  cause  should  know 
1904  .  definitely  what  case  he  has  to  meet,  and  for  the  reason  also  that 
In  re  there  may  Ije  no  possibility  of  an  entirely  new  case  being  put 
Kerb.  fon^'ard  by  the  applicant  upon  the  return  of  the  summons.  More- 
over, as  there  is  no  practice  provided  by  the  Act  No.  1261,  under 
sec.  14  of  the  Administration  and  Probate  Act  1890,  the  practice 
is  regulated  by  the  practice  of  the  Court  in  its  ecclesiastical  juris- 
diction previous  to  January  1873 — ^that  is,  by  the  "  Probate  Rules 
of  1854."  Cf,,  on  this  point,  In  re  Owen,  Exparte  White  (6)  and 
In  re  Elliotty  Exparte  Daff  (c).  Rule  4  of  these  rules  is  in  effect 
substantially  the  same  as  sec.  14  of  the  Act  No.  1261,  with  the 
exception  that  no  mention  of  an  affidavit  is  made  in  the  section. 
The  rule  provides  that  when  an  application  for  a  summons  is  made 
an  affidavit  should  ]ye  made  setting  forth — (1)  the  death  of  the 
testator ;  (2)  the  existence  of  his  will ;  (3)  that  the  parties  against 
whom  the  summons  is  sought  to  be  issued  are  appointed  executors 
of  the  will ;  and  so  forth.  Such  an  affidavit  was  essential,  there- 
fore, to  give  the  Judge  jurisdiction  here.  The  second  objection 
is  that  the  summons  has  only  a  Is.  stamp  affixed  to  it,  whereas 
the  Second  Schedule  to  the  Probate  and  Administration  Ruh 
1900  provides  that "  on  every  writ  or  summons  under  Act  No.  1261 
section  14  "  a  10s.  6d.  fee  should  be  payable.  The  summons  was 
therefore  never  properly  issued. 

W'aslcy — Sec.  14  of  the  Act  No.  1261  takes  the  place  of  niie  4 
of  the  "  Probate  Rules  of  1854,"  and  is  ver}-  much  in  the  same  ternis. 
One  marked  distinction  is  that  under  the  latter  the   application 
used  to  l3e  made  to  the  Court,  l)efore  which  certain  materials  had 
to  ]ye  brought,  whereas  now  under  the  former  the  application  is 
made  to  a  Judge  in  Chambera,  and  therefore  need  not  be  in  such 
a  formal  manner.    It  has  been  decided  by  the  Full  Court  that  it  is 
not  even  necessarj'  for  the  Judge  in  Chaml^ers  to  issue  a  summons, 
but  that  his  Associate  may  do  it.    Under  sec.  oO  of  the  County 
Court  Act  1890,  which  is  a  somewhat  similar  enactment  to  section 
14  of  the  Act  No.  1261,  a  summons  is  issued  without  any  affidant 
verifying  the  facts  upon  the  establishment  of  which  the  action  is 
to  be  remitted.     Sec.  14  of  the  Administration  and  Probate  Act 
(6)     11892]  19  V.L.R.  1.  .  (c)     [1899]  5  A.L.R.  (C.N.)  46. 
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1890  says  that  the  old  practice  is  to  Ids  in  force  "  except  when  other-  MADDEN,  C.  J. 
wise  provided/'  and  the  Act  No.  1261  does  otherwise  provide  hy  19W 

providing  that  the  appHcation  is  to  Ije  made  to  a  Judge  in  Chambers  in  rt. 

and  not  to  the  Court.  It  provides  a  rough  and  ready  mode  of  doing  Kbrb. 
the  same  thing  Jis  was  formerly  done  under  the  old  rules.  It  is 
always  open  to  the  respondent  to  go  to  the  Judge  and  get  the 
summons  set  aside  on  the  ground  that  the  Judge  has  acted  in- 
advertently, or  for  any  other  reason.  For  all  that  appears  to  the 
contrary,  evidence  may  have  been  given  my>a  voce  and  on  oath 
before  the  Judge.  As  to  the  stamp,  all  that  rule  23  of  the  "  Probate 
and  Administration  Rules  1890  "  says  is  that  "  the  fees  specified 
in  the  Second  Schedule  viay  ])e  lawfully  demanded  by  the  officers 
of  the  Court '' ;  while  in  contradistinction  to  this  rule  24  says  that 
"  the  fees  mentioned  in  the  Third  Schedule  hereto  shall  Ije  taken 
by  and  are  hereby  made  payaWe.''  If  there  is  no  jurisdiction,  no 
costs  should  Idc  allowed. 

[Madden,  C.J.  The  respondent  has  a  right  to  come  here  and 
raise  these  questions,  and  point  out  his  rights.  It  is  not  like  a  case 
where  there  is  no  jurisdiction  over  the  subject-matter.  There  is 
abundant  jurisdiction  over  the  subject-matter  here.] 

Madden,  C.J.  I  am  inclined  to  think  that  the  contentions  for 
the  respondent  on  lx)th  these  points  are  right.  Sec.  14  of  the 
Administration  and  Probate  Act  1892  (No.  1261)  prescribes  a 
new  right — new  as  far  as  that  period  of  the  Ecclesiastical  Court's 
history  is  concerned,  though  in  1854  a  somewhat  similar  practice 
had  already  prevailed  and  had  dropi^d  out.  At  all  events,  sec.  14 
gives  the  right  to  have  an  executor,  who  is  in  possession  of  a  will 
and  has  not  proved  it  or  renounced  probate  of  it  within  six  weeks 
from  the  death  of  the  testator,  brought  l^efore  the  Court  to  compel 
him  to  take  out  probate,  or  to  abandon  it  and  let  someone  else 
take  out  administration  with  the  will  annexed. 

Now,  that,  I  think,  is  a  different  position  altogether  from  one 
of  the  ordinary  incidents  in  daily  practice,  where  a  Judge,  or, 
indeed,  his  Associate,  for  the  sake  of  convenience,  issues  a  summons 
in  an  action  as  a  matter  of  course.  The  reason  for  that  is  that 
a  writ  has  already  been  issued  and  served,  and  the  action  has  com- 
menced, and  the  Court  is  then  entitled,  and  indeed  bound,  for  the 
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MADDEN,  C.J.  purity  and  rectitude  of  its  own  process  to  see  that  nobody  abuses 
1904  that   process.     Tlie   consequence  is  that  summonses  to  amend 

In  re  pleadings,  to  amend  writs,  to  strike  out  matters  that  are  improper, 
Kekr.  ^^^  SO  forth,  which  are  all  dependent  upon  the  Court's  duty  and 
right  to  protect  its  own  process,  are  issued  as  of  course;  but 
as  soon  as  you  come  to  a  new  jurisdiction  altogether— the 
Ecclesiastical  jurisdiction — ^the  practice  of  which  depends  upon 
different  circumstances  and  has  a  different  origin  from  the  ordinary 
practice  of  the  Court  in  other  jurisdictions,  one  is  bound  to  observe 
the  conditions  which  are  prescribed,  or  which  appear  to  be  pre- 
scribed, for  the  exercise  of  any  branch  of  practice  in  that  particular 
jurisdiction.  Now  sec.  14  of  the  Act  No.  1261  indicates  a  series  of 
conditions  which  must  be  existing  before  the  right  arises,  and  before 
the  Judge  can  be  called  upon  to  issue  a  summons.  How  is  the 
Judge  to  know  whether  those  conditions  exist  or  not  ?  If  he  does 
not  know,  he  ought  not  to  issue  the  summons.  If  he  wants  to  know, 
he  must  be  supplied  with  evidence. 

In  the  present  case  there  is  no  evidence,  or  sugg^tion,  or  pre- 
tence that  any  formal  evidence  was  placed  before  the  Judge  upon 
obtaining  this  summons.  Apparently  the  summons  was  submitted 
to  him  like  an  ordinary  summons,  and  possibly  without  any  of 
its  special  features  being  brought  under  His  Honor's  notice,  and 
he  probably  signed  it  as  he  would  an  ordinary  summons  in  his 
ordinary  practice.  But  I  think  that  it  is  a  sound  proposition 
that  these  facts  must  be  established.  If  that  be  so,  one  is 
driven  back  to  sec.  14  of  the  Administration  and  Probate  Ad 
1890,  because  when  anybody  wants  to  get  a  summons  under 
sec.  14  of  the  Act  No.  1261  he  must  ask  himself,  ''How 
am  I  to  get  it  ? "  He  then  looks  to  sec.  14  of  the  Adminis- 
tration and  Probate  Act  1890,  and  that  section  tells  him  that 
where  this  particular  Act  has  not  provided  a  practice  of  its  own 
in  respect  of  the  Ecclesiastical  jurisdiction,  then  the  practice  of 
the  Court  in  its  Ecclesiastical  jurisdiction  which  prevailed  before 
January  1873  is  to  be  followed.  Then  if  one  looks  at  the  rules 
which  prevailed  in  the  ecclesiastical  jurisdiction  in  1854,  one  finds 
what  was  done  there  was  to  apply  to  the  Court  on  affidavit,  setting 
out  certain  statements  of  fact  prescribed  in  rule  4  of  the  "  Probate 
Rules  of  1854."    The  result  therefore  is,  as  is  ahowTi  by  the  cases 
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of  In  re  Oioen,  Ex  parte  White  (d)  and  In  re  Elliott,  Ex  parte  Daff{e),  MADDEN,  C.J. 
that  an  application  must  still  be  made,  founded  for  such  purposes  1904 

as  tliis  upon  rule  4   of  the    "Probate  Rules  of  1854,"  and    this  In  re 

prescribes  an  affidavit  and  the   facts  which  the  affidaWt  should         Kebb. 
state.     I  therefore  think  that  that  is  the  proper  practice,  and 
the  practice  upon  which  the  jurisdiction  of  the  Court  depends. 

Then  there  is  another  objection  taken — viz.,  that,  whether 
there  was  or  was  not  jurisdiction  to  issue  this  summons  without 
evidence,  this  summons  was  all  wrong,  because  only  a  Is.  stamp 
is  affixed  instead  of  a  lOs.  6d.  one,  as  provided  by  the  rules.  I 
think  that  is  a  very  sound  objection,  and,  indeed,  it  is  scarcely 
denied.  It  is  said,  however,  that  the  words  in  rule  23  of  the 
"  Probate  ajid  Administration  Rules  1900,"  which  provide  for 
these  stamps,  merely  say  that  "the  officer  may  demand  the  fees 
specified,"  as  if  he  could  as  a  favour  take  from  one  man  a  6d.  stamp 
and  from  another  a  10s.  6d.  stamp.  It  is  quite  clear  that  without 
that  authority  in  the  rules  he  could  not  take  anything,  and  what  the 
rule  means  is  that  he  is  allowed  to  take  that  much  and  he  must 
take  that  much  in  every  instance. 

I  think  that  both  the  objections  are  good,  and  dismiss  the 

summons  with  costs,  without  prejudice,  however,  to  the  issue  of 

another  summons. 

Summons  dismissed  with  costs. 

Solicitors  for  the  applicant :  Gaunson   &  Lonie  (for  Barnett, 
Bendigo). 

SoUcitor  for  the  respondent :  Rodda  (for  Luke  Murphy,  Bendigo). 


H.  I.  C. 


id)     19  V.L.R.  1.  le)     5  A.L.R.  (C.N.)  46. 
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A'BECKETT,  J.  Ex  'parte  HOPE. 

A\M^  1  ^^  ^"^  "^^^  ^^^^'  **•  ®'  ®»  ^^'  ^^'  ^"^^  41— Liaftiiity  to  land  tax—Bart  legal 

'      '  owner— Land  under  Transfer  of  Land  Act   lS90—Unreffistered  transfer— 

Bight  of  transferor  to  have  name  removed  from  Land  Tax  Register. 

A.,  whose  name  was  properly  on  the  Land  Tax  Register  in  respect  of  a  landed 
estate,  cut  up  and  sold  portions  of  the  estate,  the  titles  to  which  were  under  the 
Transfer  of  Land  Act  1890,  to  various  purchasers,  who  paid  their  purchaae- 
money,  and  went  into  possession  under  their  contracts  of  sale.  A.  also  executed 
transfers  of  tlie  land  sold,  which,  by  reason  of  delay  in  the  Titles  Ofl&ce,  caused 
by  the  discovery  of  certain  errors  in  the  original  Government  survey,  had  not 
been  registered.  The  provisions  of  sees.  35  and  41  of  the  Land  Tax  Act  1890 
had  been  complied  with  so  far  as  was  possible  in  the  absence  of  registration 
of  the  transfers. 

Held,  that  A.  was  entitled  to  have  his  name  removed  from  the  Land  Tax 
Register  in  respect  of  the  land  sold. 

The  Queen  v.  Blackwood  ([1890]  16  V.L.R.  157)  distinguished. 

This  was  an  order  nisi  under  sees.  35  and  36  of  the  Laiid  Tax 
Act  1890  calling  upon  the  Registrar  of  Land  Tax  to  show  cause 
why  he  should  not  remove  the  name  of  George  Hope,  the  applicant, 
from  the  Land  Tax  Register  in  respect  of  certain  land. 

The  name  of  the  applicant  was  at  the  date  of  the  application 
upon  the  register  in  respect  of  the  Gnotuk  estate,  comprising 
7,745  acres  of  land  of  the  first  class,  in  his  individual  capacity  and 
also  as  executor  of  his  brother,  who  died  in  March  1903,  the  two 
having  been  owners  in  equal  share  of  the  Gnotuk  estate,  and 
having  Ijeen  placed  on  the  register  as  joint  owners  thereof. 

Li  July  1903,  the  apphcant,  in  order  to  wind  up  his  brother's 
estate,  cut  up  the  Gnotuk  estate  and  sold  portions  of  it  to  various 
purchasers.  The  purchasers  complied  with  the  terms  of  their 
contracts,  and  the  applicant  in  his  dual  capacity  executed  transfers 
in  each  case  before  March  1904,  and  deUvered  them  to  the  pur- 
chasers, who  accepted  and  executed  them.  Each  of  the  purchasers 
had  before  the  date  of  this  application,  in  pursuance  of  his  rights 
xmder  the  contract,  entered  into  possession  and  was  occupying 
the  same  for  his  use  and  Ijenefit,  and  nothing  remained  to  be  done 
in  connection  with  the  several  purchases  except  the  registration 
of  the  transfers  of  the  same.  Registration  of  the  transfers  had 
been  delayed  owing  to  certain  errors  in  the  original  Government 
survey,  which  had  been  discovered  when  the  estate  was  cut  up, 
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and  which  made  necessary  certain  amendments  in  the  certificates  a'BECKETT,  J. 
of  title.  1904 

In  March  1904  the  applicant  fon^-arded  to  the  Registrar  of  Ex  parte 
Land  Tax  notices  and  acknowledgments  signed  by  the  appUcant 
and  the  respective  purchasers  pursuant  to  the  provisions  of  sec,  41 
of  the  Land  Tax  Act  1890  with  respect  to  certain  pieces  of  the 
land  transferred,  and  applied  to  the  Registrar  to  remove  his  njune 
from  the  register  in  respect  of  the  same  on  the  ground  that  he 
was  not  an  owner  of  such  pieces  of  land  withhi  the  meaning  of  the 
Act.  Such  application  was  accompanied  by  the  declaration 
required  by  sec.  35.  The  Registrar,  after  due  proof  of  the  above 
facts,  refused  the  application  and  gave  notice  to  the  applicant 
that  he  was  not  entitled  to  have  his  name  removed  in  respect  of 
pieces  of  land  in  question  until  the  transfers  of  the  same  had  been 
registered  in  the  Office  of  Titles. 

The  applicant  thereupon  obtained  an  order  nisi  under  sec.  30 
calling  upon  the  Registrar  of  Land  Tax  to  show  cause  why  he 
should  not  remove  the  name  of  the  applicant  from  the  Land  Tax 
Register. 

Upon  return  of  the  order  nisi, 

HigginSy  /T.C.  (with  him  Hayes),  appeared  to  move  the  order 
absolute. 

Box  to  show  cause  claimed  the  right  to  begin. 

HigginSy  K.C,  referred  to  Ex  parte  Louie  (a). 

a'Bbckett,  J.  The  party  supporting  the  order  nisi  should 
begin ;  that  has  always  been  the  practice  under  this  Act. 

Higgins,  K.C. — ^The  applicant,  although  he  is  registered  pro- 
prietor, has  the  bare  legal  estate.  Sec.  9  shows  that  possession  of 
the  legal  estate  is  not  the  test  of  liability,  for  beneficial  owners  are 
made  liable  in  certain  cases  where  they  have  not  the  legal  estate. 
It  is  true  that  the  legal  owner  is  in  those  cases  made  answerable, 
but  that  is  only  in  the  sense  that  in  those  cases  he  has  to  see  that 

(a)     [1883]  «  V.L.R.  (E.)  128. 
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a'BBCKETT,  J.  t}ie  beneficial  owners  pay  their  share.    The  apprehension  of  the 
1904  Legislature  evidently  was  that  a  large  landowner  might  transfer 

Ex  parte  his  land  to  dummy  owners  in  order  to  evade  the  land  tax.  The 
present  case  is  the  very  opposite  of  that,  for  the  applicant  has  no 
beneficial  ownership  at  all.  The  provisions  of  sec.  35  and  sec.  41 
have  been  complied  with.  A  contract  to  sell,  coupled  with  pay- 
ment of  the  purchase-money  and  taking  of  possession,  is  a  transfer 
in  equity :  The  Queen  v.  Blackwood  (b)  and  Graves  v.  Courdy 
Estates  Co,  (c)  are  in  no  way  inconsistent  with  the  view^  contended 
for  by  the  applicant.  He.  referred  also  to  Tresider  v.  Jack  (d). 
(He  was  stopped  by  the  CJourt.) 

fiox— The  only  means  by  which  a  person  who  has  rightly  been 
put  on  the  register  in  respect  of  land  under  the  Transfer  of  Land 
Act  can  get  off  the  register  is  by  registration  of  a  transfer.  Until 
registration  of  a  transfer  there  is  nothing  except  eqmtable  rights 
in  a  purchaser.  Where  land  is  not  under  the  Act  a  conveyance 
and  an  acceptance  of  that  conveyance  by  the  purchaser  must  be 
shown.  A  mere  right  to  call  for  such  conveyance  would  not  be 
sufficient.  So  where  land  is  under  the  Act  that  which  takes  the 
place  of  the  conveyance — namely,  registration — must  be  sho\^Ti, 
and  until  it  is  shown  a  person  who  is  rightly  on  the  Land  Tax 
Register  remains  liable.  An  unregistered  transferee  has  no 
estate — he  has  certain  equitable  rights,  nothing  more.  The  only 
case  in  which  equitable  rights  are  recognized  as  constituting  an 
owner  under  the  Land  Tax  Act  is  the  case  of  a  mortgagor :  Yide 
sec.  5.  If  an  unregistered  transfer  is  deemed  sufficient  to  entitle 
a  person  to  have  his  name  removed  he  could  transfer  to  a  stranger 
and  take  a  transfer  back  to  himself.  The  result  would  be  that 
it  would  be  impossible  to  ascertain  the  true  owner. 

A*BECKETr,  J.  This  case  seems  to  me  to  Ije  comparatively 
clear.  Under  the  Land  Tax  Act  1890  Uability  to  the  tax  does 
not  depend  upon  the  person  sought  to  be  taxed  havuig  the  legal 
estate.  He  may  have  to  pay  the  land  tax  though  the  land  is  in 
mortgage  under  the  general  law.    He  may  have  to  pay  the  land 

(6)     16  V.L.R.  167  .  (c)     [1891]  17  V.L.R.  117,  712. 

(d)    [1896]  22  V.L.R.  161. 
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tax   because   someone   holds   the   land   in    trust   for   him,    and  a'BECKETT,  J. 

though  he  may  not  have  the  legal  estate.    Then  the  Act  contains  1904 

provisions  that  when  a  person  ceases  to  hold  an  interest  in  respect        ^  parte 

of  which  he  is  made  subject  to  the  tax,  he  can  by  a  proper 

application  have  the  fact  recorded  that  he  has  ceased  to  hold  that 

portion  of  the  land  in  respect  of  which  he  was  before  liable.    That 

would  apply  where  he  had  an  equitable  interest  or  where  he  had 

the  legal  as  well  as  the  equitable  estate.    Then  the  Act  provides 

means  for  obtaining  the  removal  of  his  name.      The  document 

by  which  he  has  to   apply  is   one  which    requires  him  to   show 

that  all  that   is  necessary  to  be  done  to  have  the  other  person 

made  owner  has  been  accomplished — ^that  the  one  person  has 

conveyed  his  interest  and  that  the  other  has  taken  it.    That  is 

expressed  in  a  schedule  contemplating  the  case  of  an  indenture 

imder  the  old  law  of  conveyancing.    Of  course  that  mode  of  evidence 

cannot  apply  where  land  is  under  the  Transfer  of    Land  Act. 

That  form  is  not  applicable.    You  must  substitute  the  mode  of 

transferring  property  under  the   Transfer  of  Land  Act.    That 

has  been  done  in  this  case.    With  that  modification  the  course 

prescribed  by  the  Act  has  been  followed  ajid  the  parties  have 

agreed  upon  the  facts,  showing  that  all  has  been  done  so  far 

as  the  parties  are  concerned — ^that  the  person  who  desires  to  be 

taken  oflf  has  done  all  he  possibly  can  to  show  that  the  one  has 

parted  with  his  intei-est  and  the  other  has  acquired  it.    There  is 

no  suggestion  of  any  sham  in  the  matter — ^there  is  nothing  wanting 

in  the  conclusion  or  in  the  ascertainment  of  the  relative  positions 

of  the  parties.    But  there  has  been  some  hitch  in  the  Titles  Office 

which  led  to  the  transfers  not  being  registered. 

So  far  as  the  parties  are  concerned  they  have  done  all  they  can 
possibly  do.  Then  it  is  said  that  although  they  have  done  all — 
although  there  is  no  doubt  about  their  bond  fides,  no  doubt  that 
the  vendor  has  parted  with  his  interest  and  there  is  nothing  more 
to  be  got  out  of  him — that,  inasmuch  as  there  has  not  been  a  per- 
fection of  the  purchaser's  title  and  the  legal  estate  has  not  passed, 
the  first  proprietor,  the  vendor,  remains  liable  in  respect  of  land 
in  which  he  has  no  interest  whatever.  That  is  a  conclusion  which 
is  opposed  to  the  language  and  intention  of  the  Act.  The  Act 
itself  says  that  the  absence  of  the  legal  estate  will  in  certain  cases 
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a'BECKETT,  J.  not  free  from  liability  to  the  land  tax  the  person  who  is  the  beneficial 
1904  owner  (sec.  9),  so  that  liability  does  not  in  every  case  depend  upon 

Ex  parte  the  possession  of  the  legal  estate.  The  authority  cited.  Queen  v. 
Blackwood  {supra),  in  support  of  the  position  taken  up  by  the 
officer  who  was  asked  to  remove  the  name  is  a  case  of  an  entirely 
different  description.  The  vendor  there  could  not  comply  with 
that  which  the  Act  provided  as  the  means  by  which  he  could  get 
off.  He  had  to  show  by  some  distinct  transaction  that  the  pur- 
chaser had  got  everything,  so  as  to  be  able  to  say — ""  I  have  parted 
with  everything,  you  have  got  everything."  He  could  not  show 
that.  The  relations  between  the  parties  were  altogether  un- 
adjusted. There  the  document  relied  on  was  in  escrow,  and  so 
long  as  a  document  remains  in  escrow  it  is  no  document  at  all. 
The  difference  between-  the  situation  of  the  vendor  and  purchaser 
in  that  case  and  in  this  is  obvious.  I  can  well  understand  the 
view  that  in  considering  the  Uability  for  the  tax  one  caimot  go 
into  a  number  of  nice  questions  to  ascertain  what  interest  is 
supposed  to  remain  in  the  one,  but  can  only  deal  with  a  plain, 
straight-out  transaction  where  the  vendor  says,  "  I  have  got  no 
interest  in  the  land,  someone  else  has  it  all."  That  is  the  only 
thing  which  can  be  regarded  under  the  Act  in  ascertaining  whether 
liability  to  the  tax  remains.  In  this  case  that  is  perfectly  clear  a» 
far  as  the  parties  are  concerned.  No  doubt  is  suggested  as  to  the 
position.  The  only  pecuharity  arising  in  the  position  is  one  arising 
from  the  necessity  for  a  careful  survey — some  delay  has  arisen 
with  reference  to  that,  so  that  I  think  that  it  does  not  come  into 
conflict  in  the  slightest  degree  with  Bladcxoood/s  Case. 

The  case  of  Grams  v.  County  Estates  Co.  (supra)  is  quite  in  accord 
with  the  view  which  I  take  hei-e.  There  the  facts  were  that  the 
owners  were  cutting  up  a  large  estate  and  selling  it  to  various  pur- 
chasers on  certain  conditions  referred  to  in  the  report  of  the  case. 
The  vendors  having  paid  the  land  tax,  and  recognizing  it  as  a  liability 
to  which  the  estate  they  had  cut  up  was  subject,  then  went  to  each 
of  the  purchasers  and  said,  ''  Give  us  that  httle  bit  of  tax  wliich  we 
have  paid  in  respect  of  your  land."  They  claimed  a  right  to  do 
this  under  the  conditions  of  sale.  Webb,  J.,  said  their  demands 
were  unjust,  and  he  says — *'  Treating  the  defendant  company  as 
the  registered  owners,  they  sell  a  portion  of  the  land  which  of 
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itself  would  not  constitute  a  landed  estate  within  the  meaning  of  a'BECKETT,  J. 

the  Land  Tax  Act  1890,  and  as  to  which  the  purchaser  would  not  1904 

be  bound  to  pay  any  land  tax.    The  defendant  company,  however,       Ex^parte 

says — *  We  have  paid  the  land  tax  upon  the  land  sold  to  you,  and 

you  must  recoup  us.'     The  answer  to  that  is — *  You  need  not 

have  paid  the  land  tax  on  the  portion  I  bought.'    Sec.  35   of 

the  Land  Tax  Act  1890  provides  that  any  person  who  is  upon 

the  Land  Tax  Begister  in  respect  of  any  land  may  at  any  time 

apply  for  the  removal  of  his  name  upon  showing  that  he  is  not 

an  owner  withm  the  meaning  of  the  Act.    Sec.  41  provides  that 

any  person  whose  name  is  properly  on  the  register  shall  be  deemed 

to  be  an  owner  notwithstanding  that  he  has  parted  with  his  interest 

until  he  has  forwarded  to  the  Registrar  a  notice  of  conveyance  by 

him  and  an  acknowledgment  by  the  purchaser."    So  that  I  am 

only  following  out  what  seems  to  me  to  be  plainly  the  intention 

of  the  Act,  without  saying  anything  in  the  slightest  degree  at 

variance  with  what  the  Court  said  in  either  of  the  cases  cited. 

The  circumstances  of  this  case  are  peculiar,  and  not  likely  to  arise 

again.     I  must  say  that  I  feel  no  doubt  that  the  person  taxed  is 

entitled  to  have  his  name  taken  oflf  in  respect  of  this  land.    The 

order  will  be  absolute  with  costs. 

Order  absolute. 

Solicitors  for  taxpayer:  Willan  &  CoUes. 
Solicitor  for  Registrar  of  Land  Tax :  Guinness,  Crown  Soli- 
citor, 

J.  u. 
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Before  Sir  John  Madden,  C.J.,  Judge. 


1904 
April,  May, 


OWNERS    OF    SAILING    SHIP   FORTUNATO    FIGARI  t. 
STEAMSHIP  COOGEE. 

Ship  and  shipping — Collision — Merchant  Shipping  Act  1894  (57  dEr  58  Yid^ 
c.  60),  M.  418,  419,  422,  424,  l^Ar—Fortign  ahijh— Application  of  Ad  to 
foreign  ship  on  the  high  seas — Collision  regidations^ Breach  of  regulatiou- 
Mouth-bloicn  fog-horn — Necessary  departure  from  regulations. 

In  a  collision  upon  the  high  seas  between  a  British  and  a  foreign  ship,  the  pro- 
visions of  sec.  419  of  the  Merchant  Shipping  Act  1894,  sub-sec.  (4),  do  not  app^ 
to  the  foreign  vessel  in  the  absence  of  an  Order  in  Council  made  under  the  pro- 
vision of  either  sec.  424  or  734  of  the  Act  directing  that  the  provisions  of  Put 
V.  should  apply  to  such  foreign  vessels. 

An  Order  in  Council  directing  that  the  British  Regulations  for  Preventioii 
of  CoUision  at  Sea  should  apply  to  ships  of  a  foreign  country  does  not  of  itself 
apply  the  provisions  of  Part  V.  of  the  Merchant  Shipping  Act  1894  to  ships  ot 
that  country,  and  the  presumption  of  fault  created  by  sec.  419,  sub-sec.  (4^  fcr 
breach  of  one  of  such  regulations  does  not  attach  to  such  foreign  vessel 

In  a  suit  by  a  foreign  ship  against  a  British  ship  for  damages  for  collision  on 
the  high  seas  the  rule  laid  down  in  the  Fanny  M.  Carvill  ([1875]  13  App.  Cu* 
455  (n.) )  and  the  Duke  of  Buccleugh  ([1891]  A.C.  310)  that  the  presumption  fli 
culpability  caused  by  a  breach  of  the  regulations  may  be  met  by  proof  that  tk 
infringement  could  not  by  any  possibility  have  contributed  to  the  ooUisioD,  and 
that  the  burden  of  showing  this  lies  on  the  party  guilty  of  the  infringement  (proof 
that  the  infringement  did  not  in  fact  contribute  to  the  collision  being  excluded) 
does  not  apply  to  such  foreign  ship  where  the  country  to  which  the  ship  belongf 
has  merely  adopted  the  British  Regulations  for  Preventing  Collisions  at  Set 
without  adopting  the  provisions  of  Part  V.  of  the  Merchant  Shipping  Ad  1894- 
In  such  a  case  the  ordinary  maritime  law  of  the  Court  will  be  applied,  and  proof 
that  the  breach  of  the  regulations  did  not  as  a  matter  of  fact  contribute  to  the 
collision  is  admissible. 

If  a  mechanical  fog-horn,  which  without  'negligence  has  become  ineffective 
when  used  at  sea,  is  provided  for  use  on  a  ship  to  which  the  regulations  applj. 
the  user  of  the  fog-horn  by  mouth  in  place  of  the  mechanical  means  comes  within 
the  exception  contained  in  sec.  419,  sub-sec.  (4),  of  the  Merchant  Shipping  Ad 
1894,  which  permits  a  departure  from  the  regulations  under  circumstances  whkb 
make  such. departure  necessary. 

Subsec.  (4)  of  sec.  419  of  the  Merchant  Shipping  Act  1894  is  not  part  of  the 
lex  fori  of  the  Court ;  it  does  not  concern  procedure  but  goes  to  the  substance  d 
a  party-litigant's  rights. 

A  ship  under  a  coal  charter  whilst  proceeding  from  her  last  port  of  call  to 
her  loading  port  to  fulfil  her  charter  was  disabled  in  a  collision  with  another  shipi 
caused  by  the  sole  negligence  of  the  latter.  The  injuries  received  obliged  the 
chartered  ship  to  return  to  port  for  repairs.  The  delay  caused  in  effecting  tbt 
repairs  prevented  her  arrival  at  the  port  of  loading  until  long  after  the  arrival 
date  fixed  by  the  charter-party,  and  further  caused  her  to  lose  her  "turn"  at  the 
coal  shoots  at  the  port  of  loading,  thus  delaying  her  loading  for  23  days.    The 
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charterer  elected  to  proceed  with  his  charter,  notwithstanding  the  non-arrival  MADDEN,  C.J. 
of  the  ship  at  the  loading  port  at  the  due  date. 

Heldt  in  a  suit  for  damages  caused  by  the  collision,  that    damages    for  the 
delay  caused  by  the  ship's  loss  of  "  turn  "  at  the  coal  shoots  cannot  be  recovered. 


Collision. 

This  was  a  suit  for  damages  for  a  collision  between  the  sailing 
ship  Fortunato  Figari,  belonging  to  the  mercantile  marine  of 
the  Kingdom  of  Italy,  and  the  British  steamer  Coogee,  of  the  Port 
of  Melbourne,  which  occurred  on  the  high  seas  in  Bass  Strait 
on  the  early  morning  of  the  25th  December  1903.  The  facts 
ai-e  detailed  in  the  judgment  of  Madden,  C.J.,  sitting  jis  Judge 
of  the  Vice-Admiralty  Court  for  the  State  of  Victoria. 

IsaacSy  K.C.  (with  him  Coldham),  for  defendants. 

Box  (with  him  Bryant)  for  plaintiflfs. 

Isaacs,  K.C. — It  is  proved  that  article  15,  clause  (2),  of  the 

regulations  was  not  observed  by  this  foreign  sailing  ship.    The 

fog-horn  of  the  sailing  ship  was  at  the  time  of  the  collision  being 

sounded  by  the  mouth,  and  not  by  mechanical  means,  as  pro\'ided 

by  the  Eegulations  for  Preventing  Collisions  at  Sea  of  1897.    If 

30,  then  sec.  419,  sub-sec.  (4)  of  the  Merchant  Shipping  Act  1894 

applies,  and  both  vessels  must  te  held  to  blame.    This  sub-section, 

which  is  taken  from  sec.  17  of  36  &  37  Vict.,  c.  85,  relates  to  the 

lex  fori-  and  applies  equally  to  a  British  or  foreign  ship  on  the 

high  seas.    The  plaintiflfs  here  invoke  the  jurisdiction  of  a  British 

Court  and  are  bound  by  the  sub-section.    This  subjection  is  a 

rule  of  evidence.    Prior  to  1873  the  liability  for  injury  was  based 

on  negligence.    The  position  indicated  by  the  decision  of   The 

Fenham  (a)  brought  about  the  change  in  the  legislation,  so  that 

there  is  now  no  necessity  to  go  into  the  question — ^Was  the  collision 

"  occasioned  by  the  non-observance  of  the  rules,''  since  the  passing 

of  sec.  17  of  the  Merchant  Shipping  Act  1873.     The  question 

now  is  reduced  to  the  proposition  that,  being  a  breach  in  fact  of 

the  regulations  in  the  present  case  which  might  have  had  some 

possible  connection  with  the  collision,  could  such  breach  by  any 

possibility  have  contributed  to  the  collision,  excluding  proof  that 

as  a  fact  it  did  not :  The  Fanny  M.  Carvill,  reported  in  a  note 

(a)    [1870]  L.R.  3  P.C.  212. 
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MADDEN,  C.J.  to  the  case  of  The  Glamorganshire  (6)  ;  The  DvJce  of  BuodmgK  (c) ; 
1904  The  Hochung  (d).    The  comparative  merits  of  sounding  the  fog- 

horn by  the  mouth  and  by  the  mechanical  means  are  quite  in- 
admissible. The  plaintiffs  have  to  show  that  by  no  possibility 
could  the  breach  of  the  regulation  have  affected  the  colliaon, 
excluding  from  such  proof  the  question  of  fact  that  it  did  not: 
The  Lovebird  (e) ;  The  Khedive  (/) ;  The  ArJdow  (jg).  The  aim 
of  the  regulation  is  \iniformity  :  See  Abbott  on  Shipping  (14th  ed.), 
916. 

[Madden,  C.J.  The  fog-horn  was  an  efficient  horn,  but  un- 
reliable.] 

There  is  nothing  which  permits  the  substitution  of  one  effident 
means  for  the  efficient  means  required  by  the  regulations.  The 
departure  from  the  regulations  must  be  a  necessary  departure  to 
bring  the  plaintiffs'  ship  within  the  exception  contained  in  sub- 
sec.  (4)  of  sec.  419  of  the  Merchant  Shipping  Act  1894.  There  is 
no  evidence  upon  which  the  Court  could  act  to  show  that  the 
emergency  mentioned  in  the  sub-section  had  arisen:  Thi 
Benares  (h)  ;  The  Khedive  (i)  ;  The  Talbot  (k)  ;  The  Devonian  (I) ; 
The  Chilian  (m).  The  same  principles  are  applied  in  the  United 
States  of  America :  The  Energy  (n) ;  The  Catalonia  (o) ;  Tht 
Bolivia  (p)  ;  The  Trave  (q)  ;  The  Niagara  (r).  As  to  the  duty  of 
a  vessel  in  a  fog,  see  The  Kirby  Hall  (s) ;  The  Dordogne  (t) ;  The 
Martello  (u).  If  both  vessels  are  to  blame  the  damages  will  be 
divided :  Abbott  on  Shipping  (14th  ed.),  918. 


Box  (with  him  Bryant)  for  the  plaintiffs — ^The  collision  in  tiiis 
case  occurred  between  a  British  and  an  Italian  ship  on  the  high 
seas  and  not  within  British  jiu'isdiction.  The  evidence  shows 
that  the  Kingdom  of  Italy,  imder  the  provisions  of  the  MerdiatU 


(b) 

[1888]  13  App.  Cas.  454. 

(I) 

[1901]  P.  221. 

(c) 

[1891]  A.C.  310. 

(m) 

[1881]  45  L.T.  623. 

id) 

[1882]  7  App.  Cas.  512. 

in) 

42  Fed.  Rep.  301. 

ie) 

[1881]  6  P.D.  80. 

io) 

43  Fed.  Rep.  396, 

(/) 

[1880]    5    App.    Cas.    876,    per 

(P) 

49  Fed.  Rep.  169. 

Lord  Blackburn,  at  p.  894. 

(9) 

68  Fed.  Rep.  390. 

(9) 

[1883]  9  App.  Cas.  136. 

(r) 

[1890]  84  Fed.  Rep. 

ih) 

[1883]  9  P.D.  16. 

is) 

[1883]  .8  P.D.  71. 

(i) 

5  App.  Cas.  876. 

it) 

[1884]  10  P.D.  6. 

ik) 

[1891]  P.  184. 

(u) 

[1893]  153  U.S.R  64 
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Shipping  Act  1894,  under  the  Order  in  Council  put  in  evidence,  MADDEN,  C.J . 
has    adopted  the  Regulations  for  Preventing  Collisions  at    Sea  1904 

issued  by  the  Board  of  Trade,  but  has  not  adopted,  as  it  might 
have  done,  the  'provisions  of  Part  V.  of  the  Merchant  Shipping 
Act  1894.  The  result  is  that  the  "  presumption  of  fault,''  which 
would  have  applied  to  this  case  had  the  collision  occurred  on  the 
high  seas  between  two  British  ships  or  between  a  British  ship 
and  a  ship  of  a  foreign  State  which  had  adopted  the  provisions 
of  Part  v.,  as  distinguished  from  adopting  the  regulations,  does 
not  apply,  and  consequently  the  case  has  to  be  dealt  with  quite 
apart  from  sec.  419,  sub-sec.  (4).  The  regulations  themselves  provide 
no  sanction  for  any  breach,  but  the  Act  of  1894  supplies  the 
sanction  for  a  breach,  provided  the  coimtry  to  which  the  ship 
belongs  has  chosen  to  adopt  the  provisions  of  the  Statute.  A 
comparison  of  the  various  sections  in  Part  V.  shows  this.  Sec.  418 
applies  the  provisions  to  any  foreign  ship  vxithin  British  juris- 
diction, thereby  implying  that  the  provisions  of  the  Act  primd 
fade  do  not  apply  to  foreign  ships  on  the  high  seas.  Sec.  419, 
sub-sec.  (4),  is  not  a  matter  of  the  lex  fori.  It  is  important  to  con- 
aider  its  effect.  It  takes  away  from  the  litigant  the  inherent 
right  of  showing  that  the  breach  of  the  regulation  did  not  as  a 
fact  contribute  to  the  collision.  The  British  Parliament  does  not 
except  by  plain  language  attempt  to  legislate  wdth  reference  to 
foreigners.  The  right  to  limitation  of  liability  did  not  apply  to 
foreign  ships  imtil  by  legislative  enactment  it  was  expressly 
extended  by  25  &  26  Vict.,  c.  62,  s.  54.  The  argument  that 
sec.  419,  sub-6ec.  (4),  applies  to  foreign  ships  on  the  high  seas 
renders  sec.  418  of  the  same  Statute  inoperative.  Again,  sec.  422 
does  not  apply  to  foreign  ships  on  the  high  seas  unless  that  section 
has  been  applied  by  the  foreigner  under  sec.  424  or  sec.  734  of 
the  Merchant  Shipping  Act  1894,  of  which  there  is  no  evidence. 
As  to  this  not  being  part  of  the  lex  fori,  see  Cope  v.  Doherty  (v)  ; 
General  Iron  Screw  Collier  Co,  v.  Schurrmanns  {w)\  The  ZolU 
t^reiu  (x) ;  Chartered  Bank  of  India  v.  Netherlands  India  Steam 
Navigation    Co.    (y);    The    Gaetano    &    Maria    (z);    The   WUd 


(V)    [1858]  4  K.  &  J.,  p.  390. 
(w)   [1860]  1  J.  at  H.  180. 
{*)    [1856]  Swab.  96. 


(y)      [1883]  10Q.B.D.,atp.535.,per 

Brett,  L.J. 
(z)     [1882]  7  P.D.,  p.  143  et  seq. 
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MADDEN.  C.  J.  Ranger  (a) ;  The  Le<m  (6)  ;  The  Saxonia  (c).    As  to  English  tegia- 
1904  lation  not  affecting  foreign  ships  unless  specially  mentioned :  The 

Nevada  (d)  ]  The  Germania  (e) ;  The  Thurmgia  (/);  The 
Avialia  (g)  ;  Dicey's  Conflict  of  Laics,  664  et  seq.;  Westlake,  227; 
The  Dumfries  (h) ;  The  Repeater  (i).  The  "  presumption  of  fault " 
does  not  apply  to  a  foreign  ship  on  the  high  seas :  The  Magriel  (t). 
In  The  Fanny  M.  Carvill  (I),  The  Khedive  (m),  and  The  Loof- 
bird  (n)  the  point  was  not  raised.  In  the  case  of  The  Koning  WiUm 
I.  (o)  the  point  was  expressly  taken  but  not  decided.  The  presump- 
tion of  fault  if  it  applies  to  this  foreign  ship  may  be  rebutted  by  evi- 
dence that  the  breach  could  not  by  any  possibility  have  contributed 
to  the  collision  :  The  Duke  of  Buccleugh  (p)  ;  The  Fanny  M.  Car- 
vill(q);  TheTirzah(r);  The  Mary  Hounddl{s)\  The  Devonian  {i}; 
The  Breadalbane  (u) ;  The  Englishman  (v).  In  this  case  there 
was  no  proper  or  sufficient  look-out.  The  speed  of  the  steamer, 
14  knots,  and  the  position  of  the  look-out  on  the  bridge,  in  the 
immediate  vicinity  of  the  noise  of  the  machinery,  absolutely  pre- 
vented the  hearing  of  the  fog-horn  of  the  sailing  ship.  It  is  a 
proved  fact  that  the  fog-horn  in  question  had  a  greater  volume 
of  sound  and  a  greater  range  when  sounded  by  the  mouth  than 
when  sounded  by  the  mechanical  means.  As  therefore  the  look- 
out on  the  steamer  did  not  hear  the  horn  imtil  the  throes  of  the 
collision,  such  look-out  could  not  by  any  possibility  have  heard 
the  sound  of  the  fog-horn  when  soimded  by  the  mechanical  means, 
as  it  emitted  a  less  volume  of  sound  and  had  a  less  range  of 
audibility.  Again,  the  plaintiffs  are  within  the  exception  contained 
in  the  sub-sec.  (4)  of  sec.  419,  even  if  the  sub-section  should  be  held 
to  apply  to  this  foreign  ship.  There  was  an  unknown  inherent 
defect  in  the  fog-horn  when  sounded  by  the  mechanical  means 


(a)  [1862]  Lush.  663.  (m) 

(&)  [1881]  6  P.D.,  pp.  150,  151.  in) 

(c)  [1861]  15  Moo.  P.C.  262.  (o) 

id)  1  Asp.  M.C.  477.  (p) 

(c)  3  Mar.  L.C.  (O.S.)  269.  {q) 

if)  1  Asp.  M.L.C.  283.  (r) 

ig)  [1837]  1  Moo.  P.C.  (N.S.)  485.  {a) 

ih)  [1856]  Swabey  63.  {t) 

{%)  [1866]  14  L.T.  (N.S.)  268.  (u) 

ik)  [1875]  L.R.  4  A.  &  E.  417.  (r) 

il)  13  App.  Ca«.l455  (n.) 


5  App.  Gas.  876. 

6  P.D.  80. 
[1903]  P.  114. 
[1891]  A.C.  310. 

13  App.  Gas.  455  (n.) 
[1878]  4  P.D.,  at  p.  37. 
[1879]  4  P.D.,  p.  207. 
[1901]  P.  221. 
[1881]  7  P.D.  186. 
[1877]  3  P.D.  18. 
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which  was  only  discovered  on  the  23rd  December,  after  the  vessel  MADDEN,  C.J. 

left  port.    The  failure  of  the  mechanical  means  was  both  dangerous  1904 

and  misleading.    Its  failure  to  eflfectively  operate  would  mislead 

an  approaching  ship ;  a  failure  to  successfully  emit  more  than  one 

when  two  blasts  were  necessary  would  indicate  a  ship  upon    a 

tack  other  than  the  one  such  ship  was  actually  upon,  so  as  to  come 

within  the  words  "  circumstances  of  the  case  made  a  departure 

from  the  regulations  necessary."   It  is  the  same  as  if  the  fog-horn 

had  broken  down  at  sea,  and  is   covered   by   the  case  of  The 

Chilian  (w);  The  Benares  («). 

Cur  adv,  Tmlt. 
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Madden,  C. J.,  read  the  following  judgment :— ^This  is  an  action 
of  collision  to  have  the  steamship  Coogee  condemned  in  damages 
for  injuries  caused  to  the  ship  Fortunato  Figari.  The  case  is  one 
of  considerable  importance,  chiefly  by  reason  of  the  legal  con- 
siderations which  are  involved  in  it,  which  are  many  and  some- 
what uncertain.  I  have  had,  however,  the  assistance  of  earnest 
and  learned  argument  upon  them,  and,  although  much  that  I 
have  said  upon  the  matter  has  been  said  already,  and  better  said, 
and  in  some  cases  by  the  highest  judicial  authority,  I  have  once 
again  considered  the  law  from  the  standpoints  of  learned  counsel^ 
and  I  have  restated  what  I  believe  it  to  be  now. 

The  steamer  Coogee,  a  British  ship  registered  at  Melbourne, 
of  740  tons  register,  left  Tamar  Low  Heads  at  7.30  p.m.,  or  there- 
abouts, on  24th  December  1903,  bound  for  Melbourne. 

On  the  18th  December  the  Fortunato  Figari,  an  Italian  full- 
rigged  ship,  had  left  Melbourne  under  charter  to  call  at  Newcastle, 
in  New  South  Wales,  to  load  coal  and  to  proceed  therewith  to 
Honolulu.  She  is  2,149  tons  register.  She  had  encoimtered  light 
head  winds  up  to  24th  December,  and  had  been  beating  about 
Bass's  Straits  in  consequence,  and  on  the  night  of  that  day  she  was 
sailing  close-hauled  on  the  port  tack  on  a  very  hght  wind  from 
east-south-east,  and  was  steering  south-west.  The  sea  was  calm, 
with  some  swell  on.    She  had  all  sail  set. 

About  midnight  a  very  thick  fog  came  on.  The  captain  of  the 
f(»iunato  Figari  came  on  deck  to  his  watch  about  that  hour, 

M   45  L.T.  623.  {x)     0  P.D.  17,  at  p.  19. 
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MADDEN,  C.J.  amj^  in  view  of  the  fog,  he  ordered  sail  to  be  reduced,  so  as  to  take 

1904  way  off  her.    She  was  thereupon  stripped  of  all  sail  except  the 

Owners  of     foresail,  the  upper  and  lower  topsails,  the  inner  jib,  and  the  staysail. 

"FoETUNAwf  S^er  speed  under  this  sail  was  about  IJ  knots,  and  so  continued 

FioABi"       ^p  ^  ^]^g  collision,  the  subject  of  this  action.    According  to  the 

Steamship     evidence  of  the  captain,  the  chief  oflScer,  the  boatswain,  and  three 

V/OOOBB* 

of  the  crew  of  the  FortuTiato  Figari,  which  has  been  really  un- 
questioned, everything  was  done  upon  that  ship  to  provide  against 
danger.  A  good  look-out  was  kept  by  two  sailors  on  the  forecastk, 
and  by  the  second  officer  on  the  bridge.  A  fog-horn  was  blovn, 
but  by  mouth,  under  circumstances  to  be  hereafter  mentioned. 
It  was  ordered  to  be  so  blown  two  successive  blasts  every  minute, 
though  the  sailor  who  blew  it  says  he  so  blew  it  at  half-minute 
intervals.  The  captain  himself  waa  in  charge  upon  the  poc^ 
He  arranged  a  blue  light  at  the  top  of  the  companion  ladder  on 
the  port  side,  and  he  ordered  that  complete  silence  and  quiet  shouU 
be  maintained  upon  the  ship,  which  order  was  obeyed-  The 
boatswain  kept  watch  on  the  poop  also. 

She  continued  her  course  under  these  conditions  without 
incident  until  2.30  a.m.,  when  a  steamer's  whistle  was  heard, 
at  what  was  estimated  to  be  from  three-quarters  of  a  mile  to  a 
mile  oflf,  on  the  starboard  quarter.  The  horn  of  the  ship  continued 
to  be  sounded  two  distinct  prolonged  blasts  at  the  interval  of 
half  a  minute.  The  steamer  drew  nearer,  and  blew  her  whistle 
five  or  six  times,  and  each  time  in  answer,  as  it  seemed,  to  blasts 
of  the  ship's  honi,  and  as  indicated  by  her  whistling,  because  she 
could  not  be  seen  through  the  fog,  though  the  helmsman  says  he 
saw  what  he  supposed  were  her  deck  electric  lights.  She  crossed 
the  bows  of  the  ship  in  about  10  minutes  or  so,  and  the  last  whistle 
heard  from  her  was  far  ahead  and  on  the  port  bow.  This  incident 
is  of  importance  for  the  purpose  only  of  showing  that  the  fog-horn 
of  the  ship  was  effective  and  waa  well  heard,  notwithstanding  the 
^og,  by  that  steamer,  and  at  considerable  distances,  and  that  the 
steamer's  whistle  was  also  heard  eflfectively  by  the  people  on  the 
Fortunato  Figari. 

This  ship  proceeded  as  before,  seeing  no  sign  of  any  vessel,  and 
hearing  nothing,  until  very  nearly  3.45  a.m.  of  the  25th  December, 
when  her  look-out  and  her  captain,  at  the  same  moment,  and 
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indeed  all  of  her  crew  who  have  been  called,  heard  the  beat  of  a  MADDKN,  C.J. 
steamer's  propeller  at  apparently  little  distance  on  the  ship's  port  1904 

side — about  three  or  four  points  on  that  bow,  some  of  the  witnesses 
state.  The  look-out  instantly  reported  to  that  effect,  and  the 
captain  acknowledged  it  from  the  |X)op.  The  fog-horn  was  blown, 
and  the  captain  lit  the  blue  light  on  the  port  side  of  the  poop. 

Almost  immediately  after  the  propeller  wash  was  heard,  the 
green  light  of  the  Coogee  (for  she  was  the  steamer)  showed  through 
the  fog,  and  she  was  then  observed  about  her  own  length  off — 
i.e.,  some  200  feet — sheading  somewhat  on  the  port  bow  of  the 
Fartunato  Figari,  as  if  aiming  to  cross  her  bows.  The  captain  of 
the  ship  ordered  her  helm  hard-a-starboard,  to  endeavour  to  throw 
her  sails  aback,  and  so  stop  her  way.  The  Coogee  blew  her  whistle 
for  the  first  time,  so  far  as  anyone  on  the  Fortunato  Figari  heard, 
and  she  was  observed  to  pay  off  imder  a  starboard  helm,  and 
within  a  time  variously  estimated  as  from  nearly  one  minute  to 
two  minutes,  but  which  must  have  been  in  fact  much  less,  she 
struck  the  Fortunato  Figari  just  aft  the  stem,  carrying  away  all  her 
bows,  together  with  all  the  gear  on  the  under  side  of  the  bowsprit, 
and  leaving  a  chasm  some  12  or  14  feet  wide  in  the  bow  of  the 
ship.  The  Coogee  was  raked  from  end  to  end.  Her  two  masts 
and  her  funnel  were  broken  off  at  the  deck  and  laid  along  it, 
though  the  funnel  guys  and  stays  still  remained  attached  to  the 
steamer. 

Her  bridge  also  was  destroyed  and  swept  flat,  as  also  were  the 
erections  on  the  hurricane  deck.  The  photograph  put  in  evidence 
shows  the  wreck  produced.  The  captain  of  the  Coogee  was  killed, 
though  the  fact  was  not  ascertained  until  his  body  was  found 
later  in  the  wreckage ;  her  helmsman  was  dreadfully  injured, 
and,  being  caught  in  the  debris,  bled  to  death  before  any  help  could 
be  given ;  her  second  officer,  who  was  in  charge  of  the  watch, 
was  very  badly  injured,  and  rendered  quite  helpless. 

The  two  vessels  became  entangled  in  some  way  and  fell  along- 
side of  one  another.  Thereupon  the  chief  officer  of  the  Coogee, 
and  all  her  hands  except  the  chief,  the  second,  and  third  engineers, 
and  one  fireman  named  Snook,  fled  from  her  and  clambered  from 
the  Coogee  to  the  Fortunato  Figari.  The  two  vessels  then  drifted 
apart  and  each  disappeared  from  view  of  the  other  in  the  fog. 
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All  this  happened  very  rapidly,  but  meanwhile  Captain 
Schiafino  of  the  Fortunaio  Figari  caused  hia  chief  officer  and  his 
boatswain  to  find  out  if  his  ship  was  in  immediate  danger.  They 
found  that  the  forward  bulkhead  was  closed,  and  standing  firm, 
and  that  the  ship  was  making  no  water.  Finding  then  that  the 
ship  was  for  the  present  safe,  he  ordered  his  starboard  lifeboat 
to  be  cleared  and  lowered,  and  directed  that  the  lady  passengers 
and  children,  and  any  wounded  persons,  should  be  taken  off  the 
Coogee  and  brought  to  the  Fortunato  Figari.  For  the  purposes 
of  this  action  it  is  unnecessary  to  enter  into  the  labour  and  the 
difficulties  which  attended  this.  As  a  fact  the  lifetoat  made  three 
trips  removing  the  crew  of  the  Coogee  from  the  ship  back  to  her 
and  taking  other  passengers  from  the  Coogee  to  the  ship.  In 
addition  the  ship's  gig  was  also  lowered  and  used  in  carrying 
hawsers  from  the  one  vessel  to  the  other.  All  the  details  of  these 
operations  will  have  to  be  examined  in  a  salvage  action  which  I 
tried  in  connection  with  this  one,  and  for  the  present  all  that  needs 
to  be  said  is  that  after  much  difficulty  the  Fortunato  Figari  took 
the  Coogee  in  tow  and  towed  her  to  near  Port  Phillip  Heads,  whence 
each  vessel  proceeded  alone,  the  one  to  an  anchorage  in  Hobeon's 
Bay,  the  other  to  her  usual  berth  in  the  River  Yarra.  (His  Honor 
then  dealt  with  the  evidence  as  to  the  circumstances  of  the  colliaon 
and  continued.)  I  find  therefore  that  the  Coogee  was  navigated 
at  a  speed  which  was  "  utterly  reckless,"  considering  the  state  of 
the  w^eather  at  the  time  and  place,  and  w^as  wholly  to  blame,  in 
fact,  for  the  collision,  and  that  the  Figari  did  not  in  any  respect 
contribute  to  it,  unless  her  use  of  her  fog-horn  by  the  mouth  raises, 
in  all  the  circumstances  of  law  and  of  fact,  such  a  presumption 
as  binds  her  constructively  for  a  default. 

For  the  defendants  it  is  contended  that,  even  assuming  that 
the  Coogee  was  unmistakably  in  fault,  and  that  the  Figari  was  in  all 
respects  otherwise  blameless,  she  is  shown  to  have  infringed  the 
Sailing  Regulations,  article  15.  by  using,  during  a  fog,  a  fog-horn 
not  blown  by  mechanical  means.  Then  they  say  sec.  419  of  the 
Merchant  Shipping  Act  1894,  sub-sec.  (4),  thereupon  declares  that 
she  is  to  be  "  deemed  to  be  in  fault,"  subject  to  the  proviso  of  that 
section,  and  that  she  is  therefore  subject  to  the  rule  of  this  Court 
as  to  dividing  damages. . 
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The  plaintiflfs  meet  this  view  by  protesting  that  sec.  419,  sub-  MADDEN,  C.J 


aec.  (4:\  does  not  apply  to  the  Figari,  which  is  a  foreign  ship,  since 
the  collision  occurred  on  the  high  seas. 

It  is  proved,  and  not  contested,  that  Her  late  Majesty,  by  Order 
in  Council,  in  pursuance  of  sec.  424  of  the  Merchant  Shipping 
Act  1894  did  direct  that  the  collision  regulations  should  apply 
tx>  Italian  ships,  but  the  plaintiffs  maintain  that  that  application 
of  the  Sailing  Regulations  by  Italy's  consent  did  not  subject  Italy 
to  any  of  the  "  provisions  "  of  Part  V.  of  the  Act,  and  that  the 
regulations  which  Italy  has  consented  to  adopt  do  not  subject  a 
v^»el  which  infringes  them  to  the  consequences  which  sec.  419, 
3\ib-aec.  (4),  of  the  Act  imposes,  provided  it  reasonably  appears  that 
such  infringement  did  not,  in  fact,  contribute  to  bring  about  the 
collision. 

It  was  retorted  that  sec.  418,  sub-sec.  (1),  makes  the  regulations 
when  adopted  by  the  appointed  authorities  part  of  the  Act.  I 
think  that  there  is  nothing,  however,  in  that  argument.  The 
section  gives  the  regulations,  no  doubt,  statutory  force,  but  thq 
"  regulations "  are  put  in  apposition  to  the  "  provisions  of  this 
part  of  the  Act "  in  all  the  sections  importa.nt  here. 

The  defendants  also  contend  that  if  all  this  part  of  the  Act 
does  not  apply  to  Italian  ships,  that  sec.  419,  sub-sec.  (4),  at  all  events 
does  so,  Ijecause  they  say  it  is  not  an  ena<5tment  addressed  to  ships 
at  all,  but  is  a  rule  of  evidence  and  practice,  dictated  to  the  Courts 
of  the  British  Empire,  and  is  therefore  part  of  the  lex  fori  which 
must  bind  the  foreigner  who  appeals  to  one  of  those  Courts. 

I  have  therefore  to  ascertain  what  is  now  the  law  as  to  the 
applicability  of  these  provisions  of  the  Merchant  Shipping  Act 
1894  to  a  foreign  ship  which  has  iDeen  in  collision  with  a  British 
ship  on  the  high  seas,  and  whose  owners  have  brought  suit  in  a 
Vice-Admiralty  Court  of  Britain. 

The  question  appears  to  me  to  be  pretty  plain  if  one  follows 
the  authorities  in  order,  and  notes  the  alterations  of  the  British 
legislation  at  various  periods  on  the  way. 

Before  the  Merchant  Shipping  Act  1854  there  were  many 
judicial  declarations  that  collisions  on  the  high  seas  were  to  be 
adjudicated  on  in  British  Courts  of  Admiralty  according  to  the 
general  law  maritime,  as  administered  by  those  Courts ;  and  that 
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MADDEK,  C.J.  as  the  subjects  of  other  countries  are  in  no  manner  bound,  primd 
1904  facie,  by  the  legislation  of  any  given  country  not  their  own,  "it 

is  never  to  be  presumed,  unless  the  words  are  so  clear  that  there 
can  by  no  possibility  be  a  mistake,  that  the  British  Legislature 
exceeded  that  power  which  properly  belonged  to  it,  viz.,  to  legislate 
for  its  own  subjects  all  over  the  world,  and  as  to  foreigners  within 
its  jurisdiction,  but  no  further : "  Dr.  Lushington,  in  The  Zdl- 
verein  (y),  and  Lord  Stowell,  in  The  Nostra  Senora  de  los  Dolores  (2). 

If  the  Imperial  Parliament  does  expressly  and  unmistakably 
include  the  subjects  of  other  countries  in  the  operation  of  its 
legislation,  then,  it  being  among  the  subjects  of  Britain  legislatively 
omnipotent,  the  CJourts  cannot  question  it ;  they  must  administer 
it,  and  leave  the  Government  of  Britain  to  settle  the  proprieties 
of  it  with  the  countries  affected  as  it  best  can  or  pleases. 

In  order  to  hasten,  though,  I  fear,  not  to  be  brief,  I  propose, 
as  shortly  as  I  can,  to  see  how,  starting  with  the  just  cited  general 
proposition,  the  Courts  have  up  to  now  treated  the  immediate 
question.  I  begin  at  1856.  The  Merchant  Shipping  Act,  17  &  18 
Vict.,  c.  104,  then  in  force  was  that  of  1854.  It  contained  sections 
whose  words  now  important,  only,  I  will  state.  Part  IV. — Safety 
and  Prevention  of  Accidents,  sec.  291 : — 

"The  fourth  part  of  this  Act  shall  apply  to  all  British  ships 
and  all  foreign  steamships  carrying  passengers  betw^een  places 
in  the  United  Kingdom  shall  be  subject  to  all  the  provisions  con- 
tained in  the  fourth  part  of  this  Act  and  likewise  to  the  same 
provisions  with  respect  to  the  certificates  of  the  masters  and  mates 
thereof  to  which  British  steamships  are  subject."  Sec.  295 
authorized  regulations  to  be  adopted  by  the  Admiralty  and  com- 
manded that  all  owners  and  musters  should  observe  them. 

Sec.  296  provided  what  *'  any  ship  whether  a  steam  or  sailing 
ship  meeting  another  ship  "  should  do,  so  as  to  avoid  collision 
when  there  was  risk  of  collision.  Sec.  297  provided  what  every 
steamship  navigating  a  narrow  channel  should  do. 

Then  sec.  298  provided — '*  If  in  any  case  of  collision  it  appears 

to  the  Court  before  which  the  case  is  tried  that  such  collision  was 

occasioned  by  the  non-observance  of   any  rule  for  the  exhibition 

of  lights  or  the  use  of  fog-signals  issued  in  pursuance  of  the  powers 

iy)    Swabey  96,  (z)     [1813]  1  Dods,  290. 
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hereinbefore  contained  or  of  the  foregoing  rule  as  to  the  passing  MADDEN,  O.J. 
of  steam  and  sailing  ships  or  of  the  foregoing  rule  as  to  a  steamship  1904 

keeping  to  that  side  etc.  the  owner  of  the  ship  by  which  such 
rule  has  been  infringed  shall  not  be  entitled  to  recover  any  recom- 
pense whatever  for  any  damage  sustained  by  such  ship  in  such 
collision  unless  etc." 

In  these  sections  the  words  are  literally  universal  as  to  "  any 
ship "  and  "  every  steamship,"  but  the  part  of  the  Act  is  applied 
to  "  all  British  ships  and  to  all  foreign  steamships  carrying  passengers 
between  places  in  the  United  Kingdom."  In  1856,  in  The  Zoll- 
verein  (a),  Dr.  Lushington  decided  that  sees.  296  and  298  did  not 
apply  to  a  colhsion  on  the  high  seas  between  a  British  ship  and  a 
foreign  ship,  because  the  general  law  maritime  applied,  privid 
facie,  to  such  cases,  and  the  British  Statute  was  not  expi-essly  and 
distinctly  applied  to  foreign  ships,  but  only  to  certain  foreign 
ships  specified  in  sec.  291,  and  that  the  general  expressions  used 
in  the  sections  must  be  confined,  according  to  the  general  pre- 
sumption already  quoted,  to  the  subjects  of  Britain.  In  that  case 
as  here  it  was  urged  that  sec.  298  was  part  of  the  British  lex  fori, 
and  was  merely  remedial,  and  that  it,  at  all  events,  applied  to  a 
foreigner  sued  in  a  British  Court.  His  lordship  said  that  sec.  296 
was  wholly  applicable  to  the  merits  of  the  case,  and  that  298,  though 
remedial,  was  "  entirely  founded  on  and  emanated  from  296,"  and 
that  as  the  latter  section  did  not  apply  to  the  foreign  ship,  neither 
did  the  former,  and  he  decided  the  case  on  the  principles  of  the 
general  law  maritime. 

In  1858,  in  the  Court  of  Chancery,  a  suit.  Cope  v.  Doherty  (b), 
was  instituted  between  the  owners  of  two  American  ships  which 
had  been  in  collision  on  the  high  seas.  It  was  to  restrain  an  action 
in  the  Admiralty  Court.  Wood,  V.C'.,  following  the  general  rule, 
and  adopting  the  same  view  of  the  sections  of  the  Merchant  Shipping 
Act  1854,  and  considering  also  sec.  504  of  that  Act,  limiting  the 
liability  of  owners  of  ships  in  default,  decided  that  that  section 
did  not  apply  to  owners  of  foreign  ships  in  default  in  a  collision 
on  the  high  seas. 

Again,  in  that  case  it  was  contended  that  section  504  was  really 
a  part  of  the  procedure  of  British  Courts,  prescribed  by  legislation, 

(a)    Swabey  96.  (6)     4  K.  &  J.  367. 


Digitized  by  VjOOQIC 


886 


SUPREME  COURT:    VICTORIA. 


[Vol.  29 


own'ers  of 
Sailing    Ship 
**  fortunato 

FlOARI  " 

Stkamsuip 

"COOOKK." 


MADDEN,  C.J.  and  waa  therefore  part  of  the  lex  fori,  but  at  pp.  384  and  390  His 
1904  Lordship  is  quite  distinct  that  sec.  504,  although  it  prescribed  a 

rule  which  gave  a  measure  of  damages  to  be  observed  in  the  Courts, 
**  did  not  relate  to  the  form  of  judicial  procedure,  but  to  the  very 
substance  of  the  matter  in  respect  of  which  such  procedure  is 
to  take  place.** 

This  judgment  was  confirmed  by  Knight-Bruce  and  Turner, 
L.JJ.,  on  appeal. 

In  March  1861  the  Privy  Council,  in  The  (Jhaiicellor  (c),  an 
action  for  damages  against  an  American  ship  by  a  British  ship 
in  respect  of  a  collision  on  the  high  seas,  held  that  the  sections  of 
the  Merchant  Shipping  Act  1854  had  no  application  to  such  a 
case,  and  decided  it  on  the  principles  of  the  general  law  maritime. 
In  this  case  the  point  of  the  lex  fori  as  to  sec.  298  was  not  raised. 

in  December  1862  the  case  of  The  WHd  Ranger  (d)  was  tried. 
At  that  date  the  first  important  alteration  of  the  Merchant  Shipping 
Acts  1854  had  been  made  by  the  passing  of  the  Merchant  Ship- 
ping Amendment  Act  18G2,  25  &  26  Vict.,  c.  63,  in  July  1862,  but 
presumably  the  subject  of  this  action  had  arisen  before  then.  It 
was  an  action  by  the  owners  of  a  British  ship  against  an  American 
ship  for  damages  for  colUsion,  and  the  latter,  which  was  to  blame, 
sought  to  have  the  lx?nefit  of  sec.  504  of  the  Act  of  1854  to  limit 
her  Hability.  Dr.  Lushington  held  again  in  this  case  that  the 
Act  did  not  apply  to  such  a  Ciise,  because  it  did  not  apply  to  foreign 
ships  on  the  high  seas,  and  he  examined  all  the  then  authorities 
in  the  course  of  his  decision.  The  contention  that  tliis  sec.  504 
was  a  matter  of  procedure  only  was  again  raised,  but  was  dis- 
regarded. 

The  Saxonia  (c)  was  heard  in  December  1862,  and  I  presume 
the  subject  of  it  had  arisen  before  July  of  that  year,  when  the 
amending  Act  came  into  force.  The  decision  was  not  given,  how- 
ever, till  February,  1864.  The  Saxonia  was  a  foreign  steAmship, 
and  came  into  collision  with  a  British  ship  in  the  Solent.  The 
principal  question  was  whether  the  foreign  vessel  was  affected  by 
the  sees.  296,  297,  and  298  of  the  Merchant  Shipping  Act  1854. 
The  Court  held  that  the  Solent  was  part  of  the  high  seas,  and  also 


(c)     [1861]  14  Moo.  P.C.  202.  (d)    32  L.J.  Adm.  49. 

ie)     15  Moo.  P.C.  262. 
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said — ^  We  are  of  opinion  that  this  collision  must  be  considered  MADDEN,  C.J. 
to  have  taken  place  on  the  high  seas,  in  a  place  where  a  foreign  1904 

vessel  has  a  right  of  saiUng  without  being  bound  by  any  of  the 
provisions  of  the  Statutes  enacted  to  govern  British  ships.  This 
being  so,  it  follows  that  the  Merchant  Shipping  Act  1854  has  no 
application  to  this  case,  as  it  has  been  fully  determined  that  where 
a  British  and  a  foreign  ship  meet  on  the  high  seas  the  Statute 
is  not  binding  on  either.  The  principle,  therefore,  by  which  this 
case  must  be  decided  must  be  found  in  the  ordinary  rules  of  the 
sea."  And  their  lordships  so  decided  it.  In  this  case  nothing 
was  said  as  to  the  lex  fori  proposition  alleged  in  some  other  cases 
to  be  the  true  effect  of  sec.  298. 

These  cases  show  the  state  of  the  law  up  to  July  1862.  It  is 
a  uniform  line  of  decision,  including  the  highest  authorities,  on 
the  two  points  raised  by  the  defendants  here  in  this  pi'esent  con- 
nection, and  it  is  against  them,  unless  the  verbal  and  substantial 
alteration  of  the  law  by  the  subsequent  Acts  shall  be  found  to 
make  a  difference.  The  amending  Act  is  that  of  1862.  Sec.  25 
enacted  new  sailing  regulations  set  out  in  the  Schedule,  and  gave 
authority  to  alter  them  from  time  to  time. 

Sec.  26  directed  the  Board  of  Trade  to  publish  them  as  therein 
prescribed.  Sec.  27  is  again  expressed  to  apply  to  "  all  owners  and 
masters  of  ships  who  are  to  be  bound  to  take  notice  of  all  such 
regulations  as  aforesaid,"  etc.  Sec.  29  provides  that  *'  if  in  any 
case  of  collision  it  appears  to  the  Court  before  which  the  case  is 
tried  that  such  collision  was  occasioned  by  the  non-observance  of 
any  regulation  made  by  or  in  pursuance  of  this  Act,  the  ship  by 
which  such  regulation  has  teen  infringed  shall  be  deemed  to  be 
in  fault  unless  it  is  shown  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  a  departure  from  the  regulation 
necessary." 

This,  in  eft'ect,  alters  the  former  sec.  298  by  enacting  that  when 
it  appears  that  the  collision  was  occasioned  by  an  infringement  of 
any  regulation,  the  infringing  ship  is  to  be  deemed  to  be  "  in  fault" 
unless  she  can  satisfy  the  Court  that  the  infringement  was  in  the 
circumstances  necessary.  It  also  substitutes  the  ordinary  con- 
sequences of  being  a  ship  '*  in  fault "  for  the  former  total  deprivation 
of  any  compensation.    Then  sec.  54,  which  limited  the  liability 
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MADDEN,  C.J.  of  ships  in  fault  in  collisions,  makes  the  important  difference,  as 
1904  to  sec.  504  of  the  Act  of  1854,  that  it  is  applied  to  the  owners  of 

any  ship,  whether  British  or  foreign.  Sec.  57  expressly  provides 
that  "  whenever  foreign  ships  are  loithin  British  jurisiiction  the 
regulations  for  preventing  collisions  "  (in  the  Schedule,  or  there- 
after altering  them)  "  and  all  provisions  of  the  Act  relating  to  such 
regulations  or  otherwise  relating  to  collisions  shall  apply  to  such 
foreign  ships  and  in  any  cases  arising  in  any  British  Court  d 
Justice  concerning  matters  happening  vnthin  British  jurisdidvK 
foreign  ships  shall  so  far  as  regards  such  regulations  and  provisioDS 
be  treated  as  if  they  were  British  ships."  This  section  is  substantiafly 
the  same  as  sec.  418,  sub-sec.  (2),  of  the  Act  of  1894.  Sec.  58  abu 
is,  in  most  respects,  the  same  as  sec.  424  of  the  Act  of  1894,  although 
some  notable  diflFerences  of  expression  have  been  used  in  the  latter. 
I  must,  by-and-by,  examine  those  sections  closely,  but  for  my 
present  pursuit  it  is  enough  to  thus  refer  to  them  now. 

After  this  Act  of  1862  came  into  force  the  first  case  which 
arose  for  decision,  as  to  the  now  important  questions  was  Tki 
Amalia  (/),  in  July  1863.  A  British  ship,  The  Amalia,  wrongfully 
came  into  collision  with  a  Belgian  ship,  The  Marie  de  BrabaiU.  in 
the  Mediterranean,  on  the  high  seas.  The  owners  of  the  latter 
and  of  her  cargo  brought  suits  in  Admiralty,  in  England,  againat 
the  former,  which  then  claimed  under  sec.  54  of  the  Act  of  1862 
to  limit  her  Uability,  notwithstanding  that  the  Marie  de  Brabant 
was  a  foreign  ship,  and  that  the  collision  was  on  the  high  seas. 
This  petition  was  demurred  to,  and  Dr.  Lushington  overruled  the 
demurrer,  and  an  appeal  was  had  to  the  Privy  Coimcil.  Dr. 
Lushington  plainly  recognized  the  former  decisions  of  himself 
and  other  Judges  as  quite  soimd  as  to  actions  for  damages  for 
collisions  between  British  and  foreign  vessels  on  the  high  seas, 
and  still  held  that  the  Merchant  Shipping  Act  of  1854  did  not 
apply  to  them,  and  by  reason  of  the  first  principle  which  made 
it  so  already  referred  to.  He,  however,  considered  that  see.  54 
of  the  Act  of  1862  expressly  and  distinctly  applied  the  hmitation 
of  damages  provision  to  the  owners  of  all  ships  whether  BritiA  (ir 
foreigny  and  after  justifying  this  parliamentary  excursion  into 
other  people's  business  by  demonstrating  its  entire  inherent  pro- 
(/)     1  Moo.  P.O.  (N.S.)  473. 
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priety,    he    held  that,  as    to  questiotis    of   limiting  liability,  the  MADDEN,  C.J. 
Act  of  1862  did  alter  the  ratio  of  such  of  the  former  decisions  as  1904 

had  dealt  with  that  particular  question;  at  the  same  time  he 
markedly  indicated  that  the  former  decisions  as  to  collisions  on 
the  high  seas  between  British  and  foreign  vessels  were  still  unaffected 
by  the  amending  Act. 

On  the  appeal    Lord  Chelmsford   gave  the  judgment  of  the 

Privy    Council,  which  upheld  Dr.  Lushington's  decision,  and  at 

p.  485  his  Lordship  makes  some  oljservations  which  are  in  my 

opinion  very  important,  for  several  reasons,  in  this  present  case. 

For  the  immediate  discussion  they  are  important  as  showing  that 

the   54th  section  is  quite  disconnected  from  the  other  sections 

relating  to  coUisions,  and  the  consequences  flowing  from  them ; 

and  that  the  decision  did  not  affect  former  authorities  as  to  the 

non-applicability  of  kindred  sections  of  the  Merchant  Shipping 

Act  1854  to  collisions  between   British   and  foreign  ships  on  the 

high  seas.    The  old  point  that  the  sec.  54  Wiis  part  of  the  lex  fori, 

and  that  that  would  get  over  any  difficulty  of  the  application  of 

it  to  foreign  vessels,  was  dealt  with  once  again  by  Dr.  Lushington 

in  this  case,  at  p.  474,  by   saying  that  "  fully   recognizing   the 

prima  facie   force  of   this   objection  "  of   the  non-applicability  of 

sec.  54  to  foreignei*s  on  general  principles,  and  the  difficulties  of 

the  Act,  "  I  do  not  think  it  is  removed  by  the  ingenious  suggestion 

that  this  limited  liability  is  part  of  the  proceedings  and  a  part  of 

the  lex  fori.'' 

At  p.  485,  Lord  Chelmsford,  after  examining  sec.  54,  and  its 
effects,  as  showing  that  it  did  apply  to  foreign  ships  in  respect  to 
collisions  on  the  high  seas,  then  proceeds  thus : — "  There  may  be 
still  some  difficulty  remaining  upon  this  construction  of  the 
54th  section  of  the  amending  Act,  arising  out  of  the  words  of  the 
57th  and  58tli  sections  of  that  Act,  if  the  words  in  the  57th 
section,  *  all  provisions  of  this  Act  relating  to  such  regulations 
or  otherwise  relating  to  collisions,'  and  in  the  58th  section, 
*  or  any  provisions  of  this  Act  relathig  to  collisions,'  extend  to 
the  provisions  of  the  54th  section  as  to  limitation  of  liabihty 
ui  damages  for  a  collision,  then  those  provisions  would  apply  to 
foreign  ships  only  when  they  were  within  British  jurisdiction, 
or  when  beyond  the  hmits  of  British  jurisdiction  where  for  the 
Vol.29,  V.L.R.  GGG 
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MADDEN,  C.J.  purpose  of  establishing  reciprocity  an  Order  in  Council  has  been 
1904  made  directing  that  the  provisions  of  the  Act  shall  apply  to  the 

ships  of  the  foreign  country.  But  looking  to  the  heading  which 
immediately  precedes  these  sections,  describing  the  sections  which 
follow  as  containing  '  arrangements  concerning  lights,  sailing 
rules,  salvage,  and  measurement  of  tonnage  in  case  of  foreign 
ships '  (none  of  wliich  subjects  ai)ply  to  the  Umitation  of  liability), 
and  considering  the  language  of  the  57th  and  o8th  sections,  the 
words  *  relating  to  colUsions '  would  seem  more  naturally  to  refer 
to  regulations  respecting  collisions  themselves  than  to  provisions 
which  are  applicable  only  after  colUsions  have  occurred,  and  are 
but  a  consequence  of  them." 

Thus  The  Amalia  severs  the  case  of  limitation  of  liabiUty  from 
the  comprehensive  decision  of  the  previous  cases,  that  none  of  the 
provisions  of  the  Merchant  Shipping  Act  applied  to  colUsions  on 
the  high  seas  in  which  foreign  vessels  had  a  part,  and  that  only 
because  of  the  new  words  introduced  into  sec.  54  by  the  Legislature, 
but  it  left  the  effect  of  the  previous  decisions  otherwise  unim- 
peached. 

The  next  important  decision  of  which  I  have  become  aware  is 
The  Scotia  (g).  It  is  a  decision  of  the  Admiralty  Court  of  America. 
The  learned  Judge  examines  all  the  English  decisions,  and  he 
affirms  the  same  propositions  as  they  do.  He  further  held  that 
an  English  Court  would,  after  the  coming  into  operation  of  the 
Merchant  Shipping  Act  of  1862,  sec.  58,  and  after  a  proclamation 
made  in  pursuance  of  that  section  that  America  was  willing  to  be 
lx)und  by  the  British  sailing  regulations,  treat  the  ships  of  that 
country  as  if  they  were  British  ships  for  the  purpose  of  requiring 
that  they  should  observe  those  regulations  as  to  lights;  but  that 
an  American  Court  would  not  act  similarly,  because  there  was  no 
statute  in  America  giving  a  like  authority  to  that  given  by  sec.  58 
of  the  Merchant  Shipping  Act  of  18(>2,  but  would  apply  the  geuei^al 
usages  of  the  sea  Jis  the  projxjr  |)rinciple,  and  would  regard  those 
usages  as  evidenced  by  the  British  and  American  SaiUng  Regula- 
tions, wliich  wei'e  practically  identical,  because  all  the  principal 
maritime  nations  now  adhere  in  practice  to  the  devices  of  these 
regulations. 

(g)     [1869]  20  L.T.  (N.S.)  376. 
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His  Honor,  on  p.  380,  uses  some  expressions  of  text  writers  MADDEN,  C.J. 


which  appear  to  me  to  be  a  too  general  inference,  not  warranted, 
so  far  as  I  can  see,  by  any  authoritative  decision,  and  which  I 
think  are  discountenanced  by  some. 

The  next  case  in  order  is  The  Nevada  (h).  It  is  a  decision  of  the 
Vice-Admiralty  Court  of  New  South  Wales  in  1872.  The  Court 
follows  The  Scotia,  and  decides  that  in  a  collision  on  the  high  seas 
between  a  British  ship  and  an  American  steamer  both  were  subject 
to  the  British  Sailing  Regulations,  because  at  that  date  a  pro- 
clamation had  been  made  by  Her  Majesty,  in  pursuance  of  sec.  58 
of  the  Merchant  Shipping  AmendTnent  Act  1862,  that  America 
was  willing  to  be  bound  in  respect  of  such  regulations,  and  sec  61 
of  the  same  Act  enacted  thus : — **  Whenever  an  Order  in  Council 
has  been  issued  under  this  Act  applying  any  provision  of  this  Act 
or  any  regulation  made  by  or  in  pursuance  of  this  Act  to  the  ships 
of  any  foreign  country  such  ships  shall  in  all  cases  arising  in  any 
British  Court  be  deemed  to  be  subject  to  such  provision  or  regu- 
lation and  shall  for  the  purpose  of  such  provision  or  regulation 
be  treated  as  if  they  were  British  ships."  While  holding  this, 
however,  it  is  important  to  note  that  the  Court  also  held  that 
sec.  33  of  the  Act  of  1862  did  not  apply  to  the  American  steamer, 
because  although  America  had  shown  her  willingness  to  adopt 
the  British  regulations,  by  passing  an  Act  of  Congress  to  that 
effect,  which  had  been  acted  on  by  Her  Majesty  *s  proclamation 
already  referred  to,  America  had  not  adopted  sec.  33  of  the  Act 
of  1862,  and  so  her  ships  were  not  bound  by  that  section. 

In  this  case  it  was  not  contended  that  the  provisions  of  sec.  33, 
sub-sec.  (2),  applied,  l^ecause  it  was  merely  a  part  of  the  lex  fori, 
though  its  terms  would  apjjear  to  warrant  such  an  argument  quite 
as  much  as  those  of  sec.  419,  sul>sec.  (4),  of  the  present  Act  do. 

Recapitulating  once  again,  we  find,  as  I  underatand  the  cases, 
that  the  old  rule  that  British  legislation  is  to  be  deemed  to  apply 
to  those  only  who  are,  either  by  reason  of  their  allegiance,  or  by 
reason  of  their  being  within  British  territory,  subject  to  the  muni- 
cipal law  of  Britain,  unless  such  legislation  clearly  and  distinctly 
enacts  otherwise,  is  fully  maintained  ;  and  that  all  the  cases  which 
succeeded  the  Merchant  Shipping  Amendment  Act  of  1862,  up 
ik)    [1872J  27  L.T.  (N.S.)  720. 
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MADDEN,  C.J.  to  1873,  adhered  to  that  rule  as  laid  down  in  the  cases  which  pre- 

1904  ceded  that  Act,  except  where  that  Act  specifically  enacted  some 

OwNicRs  OF     express  application  of  parts  of  itself  to  foreign  countries.    In  givmg 

**  FoRTUNATo    effect  to  those  express  applications  the  Court  nicely  discriminated, 

FioARi         g^  ^Y^^^  j^Q  other  part  of  the  Act  was  applied  against  foreigners, 

Stbamship      except  just  so  much  as  was  expressly  enacted  against  them,  or 

which  they  themselves  had  chosen  to  submit  to  under  sees.  58 

and  61.     And  in  The  Amalia  it  was  plainly  indicated  by  the  Lonb 

of  the  Privy  Council  that  the  ordinary  principles  which  had  always 

theretofore  prevailed  as  to  collisions  on  the  high    seas,  between 

British  and  foreign  vessels,  were  not  otherwise,  or  to  any  greater 

extent,  abrogated. 

In  1873  the  next  stage  of  legislative  variation  occurred  by  the 
Merchant  Shipping  Amendment  Act  of  1873,  36  &  37  Vict.,  c.  8.'). 
Of  this  Act  the  only  sections  relevant  to  the  present  discussion 
are  sees.  16  and  17.  Sec.  16  appears  to  differ  from  sec.  33  of  the 
Act  of  1862  in  no  respect  which  is  important  here,  except  that 
in  the  last  clause  the  words  **  of  a  British  vessel  **  are  introduced 
into  a  re-arrangement  of  that  part  of  the  former  section's  enact- 
ment. So  far  as  this  is  material  at  all  it  seems  to  emphasize  the 
intention  of  the  Ijegislature  to  not  aj)ply  that  j)articular  jmrt  of 
that  section  to  foreignera  in  any  case,  whether  the  sections  were 
adopted  by  them  or  not.  These  words  were  struck  out  in  1894, 
and  I  will  recur  to  them  again.  Sec.  17  of  the  Act  of  1873  is  ven 
imj)ortant,  Ijecause  it  introduces  what  is  now  sub-sec.  (4)  of  sec.  419 
of  the  Act  of  1894,  and  it  alters  sec.  29  of  the  Act  of  1862  by 
removing  from  those  who  alleged  an  infringement  of  a  regulation 
by  the  opposing  ship  the  burden  of  proving  that  such  infringement 
occasioned  the  collision,  and  by  declaring  that  on  proof  that  any 
of  the  regulations  under  any  of  the  Acts  from  1854  to  1873  has 
Ijeen  infringed,  "  the  ship  by  which  such  regulation  has  been 
infringed  shall  be  deemed  to  be  in  fault  unless  it  is  showTi  to  the 
satisfaction  of  the  Court  that  the  circumstances  of  the  case  made 
departure  irom  the  regulation  necessary."  The  regulations  them- 
selves have  never  contained  any  such  provision  as  this,  and  the 
question  now  begins  to  present  itself,  did  this  section  apply  to 
foreign  ships  which  came  into  collision  on  the  high  seas  with 
British  ships — (a)  in  any  case  ;  (6)  in  those  cases  where  the  foreign 


Digitized  by  VjOOQIC 


\r.L.R.] 


SUPREME  COURT:   VICTORIA. 


893 


Owners  of 
Sailing    Ship 
"fortunato 

FlOARl" 
V. 

Steamship 
•*CoooEE." 


Government  has  consented  to  come  under  sees,  58  and  01  of  the  MADDKN,  C.J. 

Act  of  1862  ?    There  is  no   express  decision  on  this  question  up  1904 

to   date  of  which  I  am   aware,   unless   The  Englishmaji  (i)   Ije 

one,  of  which  I  shall  speak  presently.    There  are  cjises  hi  which 

ships  with  foreign  names  got  into  coUision  with  British  ships,  and 

in  subsequent  litigation  between  them  this  section  was  aj)plied 

as  if  the  foreigner  was  bound,  but  the  question  has  not  been  raised 

or  argued.     In  such  cases,  if  the  shii>s  were  foreign  ships  at  all,  it 

may  have  Ijeen  that  their  Government  had  agreed  t^  adopt  this 

provision  of  sec.   17  in  pursuance  of  sees.  58  and  61  of  the  Act 

of  1862,  but  nothing  appears  as  to  this  in  the  reports. 

The  first  case  in  which  the  |X)int  was  definitely  presented  for 
consideration  was  The  Fanny  M.  Carvill,  on  a])|x^al.  It  was  tried 
Ijefore  Sir  Roljert  Phillimore  in  1875,  and  that  learned  Judge  seems 
to  have  had  three  separate  cases  Ix^fore  him  at  the  same  time  which 
involved  this  section  17.  All  were  reported  under  the  name  of 
The  Magnet  in  L.R.  4  Adm.  &  E.  417.  The  Magnet  was  a  Swedish 
steamer  which  had  been  in  collision  with  a  British  vessel.  Both 
bad  infringed  the  regulations,  and  both  were  held  to  blame.  The 
Magnet  was  blamable  not  on  any  presumption  merely  arising 
from  an  infringement  of  a  regulation,  which  might,  or  might  not, 
have  contributed  to  the  collision,  but  for  a  proved  disregard  of 
the  steering  rules  which,  undoubtedly,  was  the  main  cause  of  the 
collision.  Sweden  had,  before  that  time,  adopted  the  British 
regulations,  and  a  proclamation  had  been  made  under  sec.  58, 
as  appears  in  The  Scotia  (supra)  and  in  Abbott  on  Shipping  (14th 
ed.),  p.  1201.  This  does  not  appear  in  the  report  in  L.R.  4  Adm. 
&  E.  417,  and  may  not  have  been  in  evidence,  but  it  would,  as 
a  fact,  account  for  the  apphcation  of  the  regulations  at  all  to  The 
Magnet,  a  foreign  vessel.  The  Magnet  did  not  raise  the  present 
question  at  all,  and  at  p.  426,  Sir  Robert  Phillimore,  while  pro- 
posing to  confine  "  the  absurdity  and  injustice "  which  would 
follow  a  literal  construction  of  the  sec.  17,  observes — "^  I  say  nothing 
as  to  the  injustice  of  applying  such  a  construction  of  an  English 
Statute  to  foreign  vessels." 

In  The  Fanny  M.  Carvill  this  learned  Judge  found  that  The 
Fanny  M.  Carvilh  an  American  vessel,  was  wholly  to  blame,  for 

(i)    8  P.D.  IS. 
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MADDEN,  O.J.  steering  a  wrong  course,  but  that  The  Peru,  a  Swedish  veaael  with 
which  she  had  been  in  collision,  had  not  infringed  any  regulation 
within  the  true  meaning  of  sec.  17.  It  has  already  been  shown, 
for  the  reasons  stated  in  The  Scotia  and  The  Nevada,  that  America 
had  consented  to  come  under  the  regulations,  which,  probably, 
would  account  for  a  decision  without  protest  against  a  foreign 
vessel  for  a  collision  on  the  high  seas  in  this  case.  So  far  as  The 
Peru  was  concerned  the  present  question  was  not  there  reisd. 
and  it  would  have  been  unimportant  if  it  had  been,  since  tbt 
vessel  was  acquitted  of  any  infringement. 

There  was  an  appeal  in  The  Fanny  M.  CarvUl  to  the  Privr 
Coimcil,  as  has  been  said.  A  report  of  the  case  there  is  to  be  found 
in  the  notes  to  The  Glamorganshire  (k).  This  appeal  decision  is  a 
standard  one  on  the  true  interpretation  of  sec.  17  of  the  Act  of 
1873.  It  occurred  in  June  1875,  and  their  Lordships  dismissed 
the  appeal  and  affirmed  the  judgment  below. 

Hereafter  I  shall  have  to  consider  this  decision  in  another  con- 
nection, but  it  is  important  in  the  present  controversy,  because  it 
appears  that  the  point  involved  was  definitely  raised  on  the  appeal, 
but  at  p.  460  their  Lordships  say — *"  Applying  this  construction 
to  the  facts  found  their  Lordships  are  of  opinion  that  if  in  this  case 
both  vessels  had  been  British  ships  the  Peru  could  not  have  been 
pronounced  in  fault.  This  conclusion  renders  it  unnecessary  to 
consider  whether  this  particular  clause  in  the  Statute  is  applicable 
to  foreign  vessels — whether  in  other  words  it  falls  within  the 
principle  enforced  in  The  Amalia  (I)  or  that  enforced  in  The 
Saxonia  (m).  That  this  question,  which  is  not  free  from  difficulty, 
will  have  to  be  determined  at  no  distant  date  is  highly  probable- 
But  their  Lordships  abstain  the  more  wilhngly  from  considering 
it  at  present  because  it  was  not  very  fully  argued  before  them." 
So,  up  to  then,  the  highest  court  of  the  realm,  so  far  as  this  State 
is  concerned,  regards  the  question  as  open  and  debatable.  I  would 
gather  that  their  Lordships  had  not,had  presented  to  them  the  line 
of  decisions  to  which  I  have  referred,  and  the  more  so  because 
I  venture,  with  much  respect,  to  suggest  that  so  far  as  the  cla» 
of  case  which  was  before  them  was  concerned,  there  is  no  difference 
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complete  agreement,  for  the  reasons  which  I 
discussing  those  authorities. 

I  think  it  is  very  imiwilant,  in  view  of  the  matter-of-coui'se 
fashion  in  which  the  Courts  have  dealt  with  collisions  on  the  high 
seas  between  British  and  foreign  vessels,  and  l)etween  foi-eign 
vessels  only,  as  in  the  case  of  The  Magnet,  The  Fanny  M.  Carvill 
(supra),  The  Lovebird  (n),  The  Khedive  (o),  The  Koning 
WUlem  I.  (p),  and  some  others,  to  rememl3er  that  the  countries 
of  all  the  foreign  ships  involved  in  those  actions  had  adopted  the 
British  regulations  under  sec.  58  of  the  Act  of  1862,  or  of  sec.  424 
of  the  Act  of  1894,  as  appears  in  Abbott  on  Shipping  (14th  ed.),  p. 
1201 ;  and,  although  so  much  is  not  said  in  the  reports  of  these 
cases,  it  is  reasonable  to  believe  that  as  all  parties  knew  that,  this 
question  was  not  raised  because  the  default  was  clearly  provable 
under  the  regulations,  and  did  not  need  any  presumption.  And 
this  is  more  probable  because,  when  the  question  is  raised,  the 
Lords  of  the  Privy  Coimcil  in  The  Fanny  M.  Carvill  declare  the 
dictum  to  be  by  no  means  certainly  appUcable  to  foreigners.  This, 
too,  would  explain  the  otherwise  singular  occurrence  of  a  British 
Court  applying  the  British  colHsion  regulations  in  some  of  these 
cases  to  ships  both  of  which  were  foreign.  Of  course,  where  any 
foreign  power  consents  to  be  bound  by  the  regulations,  the  Act 
expressly  provided  (sub-sec.  51)  and  now  provides  (sec.  424)  that 
as  to  such  regulations  the  ships  of  the  foreign  country  so  adopting 
them  are  to  be  treated  in  British  Courts  "  as  if  they  were  British 
ships,"  which  explains  the  application  referred  to  above  of  the 
British  regulations  to  htigant  ships,  both  being  foreign. 

In  1877  the  question  was  raised  distinctly  in  The  Englishman  (q), 
and  Sir  Robert  Phillimore  appears  to  have  assumed  that  sec.  17 
of  the  Act  of  1873  might  apply  to  a  French  ship  in  collision 
with  a  British  ship  on  the  high  seas.  His  Lordship  gave  this 
question  Uttle  or  no  consideration,  because,  assuming  that  it 
niight  so  apply  in  appropriate  circumstances,  he  held  that  the 
French  vessel's  infringement  of  the  regulations  could  not — following 
the  rule  laid  down  by  the  Lords  of  the  Privy  Council  in  The  Fanny 
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MADDEN,  C.J.  3f    Carvill  (supra) — by  any  possibility  have  contributed  to  the 
1904  collision,   and  that  therefore  the   17th  section  of  the  Merchant 

Shipping  Act  1873  did  not  apply.  His  Lordship  purports  to  be 
following  the  Privy  Council  in  The  Fanny  M.  Carvill,  and  his 
judgment  does  not  in  any  way  disturb  their  Lordships'  expressed 
doubt-8  as  to  the  applicability  of  sec.  17  to  foreigners  at  all.  Since 
that  decision  the  question  has  not,  singularly  enough,  come  up  for 
decision  till  1903,  and  then  it  became  again  imnecessary  to  decide 
it.  I  was  also  referred  to  The  Leon  (r).  I  do  not  think  it  helps 
the  decision  of  this  question,  except  that  it  holds  on  demurrer 
that  where  a  British  and  a  foreign  vessel  come  into  coUision  on  the 
high  seas  it  is  not  the  law  of  either  country  which  is  to  determine 
liability,  but  the  general  law  maritime  as  admitted  in  the  forum 
in  which  the  Utigation  is  brought.  Being  a  demurrer  the  question 
of  the  effect  of  the  Statute  could  not  l^e  and  was  not  considered. 

In  Chartered  Mercantile  Bank  of  India  v.  Netherlands  India 
Steam  Navigation  Co.  (s),  decided  in  1882,  some  general  expressions 
are  used  by  the  Court  which,  so  far  as  they  go,  fall  in  with  what 
appears  to  me  to  l)e  the  unbroken  principle  of  decision. 

The  next  step  in  the  present  discussion  is  the  passing  of  the 
Merchant  Shipping  Act  of  1894.  That  Act  appears  to  have  made 
no  very  substantial  difference  in  the  Act  of  1862,  as  altered  by  the 
Act  of  1873,  except  in  the  direction  of  rearrangement  and  literarj* 
beauty,  as  is  to  te  expected  of,  though  often  not  the  case  in,  a 
consolidating  Act.  Sec.  418  (1)  practically  reproduces  sec.  25  of 
the  Act  of  1862,  though  some  consequential  amendments  are 
made  and  redundancies  are  cut  out ;  (2)  is  also  in  suljstantial  effect 
sec.  57  of  the  1862  Act,  tastefully  pruned ;  sec.  419  (1)  and  (2) 
are  sutetantially  sec.  27  of  the  1862  Act ;  (3)  is  sec.  28  of  that  Act 
in  effect ;  (4)  is  sec.  17  of  the  Act  of  1873  unessentially  slightly 
altered. 

I  omit  certain  sections  not  imix)rtant  in  this  case,  and  I  find 
that  sec.  422  is  identical  with  sec.  16  of  the  Act  of  1873  with  some 
rearrangement  and  numlDered  subdivision,  except  that  the  words 
"  of  a  British  vessel "  are  omitted  from  sub-sec.  (3)  of  the  new  Act. 
This  is  remarkable,  but  it  seems  to  have  been  so  omitted,  not  for  the 
purpose  of  necessarily  applying  the  section  to  foreign  vessels  at 

(r)     6  P.D.  148.  («)    10  Q.B.D.  521. 
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large,  but  in  order  to  remove  any  embarrassment  if  any  foreign  MADDEN,  C.J 
vessel  sliould  elect  to  adopt  the  provisions  of  sec.  422  under  the  1904 

jDOw-er  given  by  sec.  424,  or  in  other  words  to  make  it  applicable  to 
foreign  vessels  as  well  as  to  British  ones  if  the  proper  proclamation 
should  \ye  made  under  sec.  424  to  produce  that  effect.  Then 
aec.  424  is  sec.  58  of  the  Act  of  1862,  ^somewhat  altered,  in  an  im- 
portant way  as  it  seems  to  me. 

The  whole  of  Part  V.  of  the  Act  in  which  these  sections  occur 

is   headed  : — 

"  Safety. 

"  Prevention  of  Collisions,'' 
There  appears,  therefore,  to  be  very  little  in  this  latest  legis- 
lation to  make  the  chain  of  decisions  to  which  I  have  referred  in 
any  degree  inapplicable. 

Since  the  coming  into  oj^eration  of  that  Act  the  point  now 
material  has  been,  so  far  as  appeal's,  raised  once  only.  In  the  case 
The  Koning  Willem  I.  (i),  it  was  distinctly  presented  for  decision, 
but  Bucknill,  J.,  having  found  as  a  fact  that  the  foreigner,  a 
Netherlands  steamer,  had  distinctly  on  the  evidence  contributed  to 
the  collision,  and  so  was  a  ship  in  fault,  and  as  it  appeared  that  her 
Government,  the  Netherlands,  had  under  sec.  424  of  the  Merchant 
Shipping  Act  1894,  adopted  the  British  regulations  (see  p.  118), 
it  became  unnecessary  to  decide  whether  sec.  419,  sub-sec.  (4),  which 
had  not  teen  so  adopted,  applied  to  her. 

One  may  finish  the  discussion  as  one  began  it  by  repeating 
that  no  British  legislation  is  to  \ye  held  to  apply  to  British  and 
foreign  ships  which  come  into  collision  on  the  high  seas  imless 
it  clearly  and  distinctly  is  so  applied.  All  the  authorities  reiterate 
and  insist  on  this  principle,  and  scrupulously  observe  it  through 
all  the  phases  of  legislative  change  which  have  accrued  since 
1854,  and  in  my  opinion  sec.  419,  sub-sec.  (4),  does  not  apply  to 
such  cases  respecting  Italian  ships  unless  the  inherent  terms  of 
the  Act  of  1894  clearly  and  distinctly  enact  that  it  does. 

I  now  propose  finally,  on  this  particular  point,  to  see  what 
these  collated  sections  do  enact  as  to  foreign  ships  on  the  high 
seas.  Part  V.  by  sec.  418,  sub-sec.  (2),  makes  express  provision 
that  "  the  collision   regulations  together  with  the  provisions  of 

it)     [1903]  P.   114. 
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MADDEN,  C.J.  this  j)art  of  this  Act  relating  thereto  and  otherwise  relating  to 
1904  collisions" — that  is,  the  three  classes  of  enactment  which  are  stated 

in  apposition — shall  all  be  observed  by  "  all  foreign  ships  within 
British  jurisdiction  ;  and  in  any  case  arising  in  a  British  Court 
concerning  matters  arising  within  British  jurisdiction  foreign 
ships  shall  so  far  as  resi)ects  the  collision  regulations  and  the  said 
provisions  of  this  Act,  te  treated  as  if  they  were  British  ships." 
This  therefore  applies  everythhig  in  the  Act  relating  to  coUisiom 
ateolutely  to  foreign  ships  which  have  infringed  them  within 
British  jurisdiction. 

Then  follow  a  series  of  sections — 41 9  and  420,  which  appear  to 
be  "  provisions  relating  to  the  collision  regulations,"  and  421,  422, 
and  423,  w^hich  appear  to  te  "  provisions  othenvise  relating  to 
collisions."  There  may  be  others  further  on,  but  these  will  suffice. 
Then  sec.  462  is  another  section  in  Part  V.  which  is  expressly 
applied  to  foreign  ships  which  load  cargoes  at  some  port  in  the 
United  Kingdom  and  are  unsafe  whilst  at  that  port  from  over- 
loading. 

But  sec.  424  plainly  recognizes  the  principle  that  the  British 
Legislature  has  practically,  and  morally,  the  right  to  legislate  for 
its  own  ix»()j)le  only,  or  for  foreigners  w^ho  are  within  British 
territory  and  jurisdiction,  because,  so  far  as  any  application  of  the 
legislation  of  Part  V.  to  foreign  ships  "  beyond  the  limits  of  British 
jurisdiction  "  is  concerned,  that  section  ofiFers  expressly  a  choice 
to  any  foreign  country  as  to  whether  it  is  willing  that  "  the  collision 
regulations "  or  "  the  provisions  of  this  part  of  this  Act  relating 
thereto,"  or  "  otherwise  relating  to  collisions,"  or  "  any  of  these 
regulations  "  or  "  provisions,"  "  should  apply  to  the  ships  of  that 
country."  Here,  then,  differently  from  the  application  of  all 
those  several  classes  of  enactment  to  foreign  ships  "  wnthin  British 
jurisdiction,"  by  sec.  418,  sub-sec.  (2),  there  is  oflFered,  disjunctively, 
a  choice  of  all,  or  either,  or  any  part  of  either  the  regulations  or 
provisions  mentioned.  Then  when  Her  Majesty  in  Council  is 
satisfied  that  the  Government  of  a  foreign  country  is  willing  that 
all  or  parts  of  any  of  these  enactments  offered  to  its  choice  should 
apply  to  its  ships  when  beyond  the  limits  of  British  jurisdiction, 
"  Her  Majesty  may  by  Order  in  Coimcil  direct  that  those  regula- 
tions and  provisions  "  (which  must  mean  such  of  them  as  are 
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chosen  by  the  foreign  Goveniment)  "  shall  subject  etc.  apply  to  MADDEN,  C.J. 
the  ships  of  the  ^said  foreign  country  whether  within  British  juris-  1W4 

diction  or  not  and  that  such  ships  shall  for  the  purpose  of  such 
regulations  and  provisions  \ye  treated  as  if  they  were  British 
ships/' 

In  the  present  case,  the  only  evidence  given  on  this  point  is  the 
Order  in  Council,  and  it  shows  clearly  that  the  Kingdom  of  Italy 
w^as  willing  the  collision  regulations  should  apply  to  Italian  ships 
beyond  the  limits  of  British  jurisdiction,  and  that  Her  late  Majesty 
made  an  Order  in  Council  accordingly  as  to  the  regulations  only. 

It  never  could  have  }yeen  intended  by  the  Act  that  this  choice 
having  been  made  and  proclaimed  it  should  have  any  such  effect 
as  to  apply  to  Italian  ships  l^eyond  the  limits  of  British  jurisdiction 
all,  or  any,  of  the  provisions  of  Part  V.  of  the  Act,  which  Italy  has 
never  expressed  willingness  to  have  so  applied. 

On  this  argument  sec.  724  seems  to  have  a  strong  bearing  as 
showing  that  while  each  and  every  collision  regulation  or  provision 
in  Part  V.  is  expressly  placed  at  the  choice  of  foreign  countries, 
and  by  other  sections  of  the  Act  a  choice  is  similarly  given  as  to 
other  things  (see  sec.  238),  authority  is  given  by  sec.  734  to  Her 
Majesty  in  Council  to  apply  any  other  provisions  of  the  Act  to 
the  ships  of  any  foreign  country  which  desires  that  tliey  shall  ]ye 
so  applied. 

For  all  these  reasons  I  am  of  opinion  that  sec.  419,  sub-sec.  (4), 
does  not  apply  to  the  Figari  if  it  ]ye  a  provision  "  relating  to  the 
collision  regulations,"  or  "  otherwise  relating  to  collisions,"  and 
is  not  merely  "  a  matter  of  procedure,"  "  a  rule  of  evidence,"  so 
as  to  make  it  a  part  of  the  lex  fori  of  this  Court.  I  have  already 
shown  that  wherever  this  point  has  l)een  raised  hitherto,  and  it 
has  been  often  raised  as  to  the  sees.  298  of  the  Act  of  1854,  and 
sec.  29  of  the  Act  of  1862,  and  sec.  17  of  the  Act  of  1873,  it  was 
either  overruled  or  disregarded,  and  in  The  Koning  Willem  I.  (u), 
it  was  raised  m  to  this  very  sub-section,  and  no  attention  was  paid 
to  it,  though  if  it  were  merely  a  rule  legis  fori  that  would  have 
saved  much  trouble. 

Counsel  reminded  me  of  the  comprehensive  definitions  of  lex 
fori  in  Dicey  on  the  Conflict  of  Laws,  712,  and  in  other  text-books. 

iu)      [1903]  P.   114. 
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MADDEN,  C.  J.  Taking,  liowever,  Mr.  Dicey's  principle,  which  is  well  authenticated, 
1904  it  is  : — '*  Whilst,  however,  it  is  certain  that  all  matters  which  concern 

procedure  ai'e  in  an  English  Court  governed  by  the  law  of  England, 
it  is  equally  clear  that  everything  which  goes  to  the  substance 
of  a  party's  rights  and  does  not  concern  procedure  is  governed 
by  the  law  appropriate  to  the  case."    In  my  opinion  sec.  419,  sub- 
sec.  (4),  is  of  this  latter  sort.     It  uses,  it  is  true,  the  words  "  shall 
be  deemed  to  be  in  fault,"  which  suggests  at  first  sight  an  inference 
of  mere  evidence,  but  the  real  effect  of  the  sul>section  is  this :  the 
thing  to  be  proved,  as  a  matter  of  procedure,  is  that  a  colUsion 
regulation  has  been  "  infringed,"  and  when  that  is  shown  then  it 
follows,  subject  to  the  proviso,  as  a  penalty,  that  the  infringer 
"  is  in  fault,"  with  all  the  consequences  of  that  condition.     Is  not 
this  a  most  substantial  interference  with  a  foreigner's   natural 
rights,  if  he  has  not  been  brought  under  sec.  424  ?    By  the  general 
law  maritime  a  foreign  ship  injured  in  a  collision  on  the  high  seas 
would  be  entitled  to  recover  every-  j^enny  of  her  loss  (I  omit  the 
question  of  limited  hability),  unless  she  were  affirmatively  provd 
to  have  actually  caused  the  collision    in  whole  or  in  part.    If 
sec.  419,  sul>sec.  (4),  applies  to  her,  it  sutetitut^s  for  that  right 
a  rule  that,  if  it  can  \ye  shown  that  she  htis  infringed  any  regulation, 
which  infringement  might  by  any  possibility  have  contributed  to 
the  collision,  though  it  could  lje  shown  that  it  in  fact  did  not,  she 
must  be  found  to  have  done  so,  and  must  loe  obliged  to  bear  half 
her  loss  herself.    This  seems  to  me  to  be  a  very  substantial  inter- 
ference with  her  rights,  and  not  a  mere  matter  of  procedure.    It 
Wivs  so  held  by  Wood,  V.C.,  in  Coj^  v.  Doherty  (r),  and  in  The 
Gaetano  &  Maria  (w)  Brett  and  Cotton,  L.JJ.,  at  p.  144  and 
149,    discuss    a    somewhat    similar    question    in    a   way   which 
seems  to  ap])ly  here.    In  that  case  the  question  was  the  validity 
of  a  bottomry  lx)nd,  and  it  was  admitted  that  it  would  be  bad 
unless  there  was  such   a  necessity   as   warranted  the   ginng  of 
it,  and  in  the  case  of  an  English  ship   the  necessity  would  not 
have  existed,  Ijecause  it  appeared  that  the  captain  could,  before 
giving  the  lx)nd,  have  communicated  with  the  owners,  and  did 
not  do  so.    Brett,   L.J.,   then  considers  whether  this  principle 
could  apj)ly  to  an  Italian  ship.    It  was  argued  that  the  thing  to 
(r)     4  K.  &  J.,  at  pp.  384  and  390.       {w)    7    P.D.   1. 
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be  proved  was  whether  there  was  a  necessity  which  gave  the  MADDEN,  C.J. 
captain  the  right  to  hypothecate,  and  that  as  that  was  a  matter  1904  . 

of  procedure  it  was  to  l^e  governed  by  the  law  of  the  forum.  His 
Lordship  then  said  this — **  That  raises  the  question  whether  this 
is  a  matter  of  procedure.  It  is  said  it  is  because  it  is  a  matter  of 
evidence.  Now  the  manner  of  proving  the  facts  is  matter  of 
evidence,  and  to  my  mind  is  matter  of  procedure,  but  the  facts  to 
be  proved  are  not  matters  of  procedure ;  they  are  the  mattei^s  with 
which  the  procedure  has  to  deal.  Here  the  facts  wliich  are  to  be 
proved  in  order  to  give  the  captain  the  authority  are  not  the 
evidence  of  those  facts.  The  thing  to  l^e  proved  cannot  be  evidence 
of  the  thing  which  is  to  be  proved,  and  therefore  it  seems  that 
this  is  not  a  matter  o£  procedure  to  be  governed  by  the  law  of  the 
forum.**  Cotton,  L.J.,  takes  a  similar  view.  Now  the  thing  to 
be  proved  here  is  this :  Was  the  Fiyari  in  fault  wholly  or  partly, 
80  that  the  consequences  already  ascertained  by  law  shall,  or  shall 
not,  be  laid  upon  her  ^  The  whole  evidence  of  that  is  proof  of  an 
infringement  as  alx)ve  limited.  That  Ijeing  proved,  the  con- 
sequences on  her  rights  are  suljstantively  allotted  by  the  sub- 
section. 

Counsel  also  relied  on  Doxcell  v.  The  General  S.N.  Co.  (x),  where 
it  was  held  that  a  similar  section  to  sec.  298  of  the  Merchant 
Shipping  Act  1854  ne^d  not  be  pleaded,  "  because  it  only  gave  a 
rule  of  evidence."  In  my  opinion  the  great  weight  of  authority 
is,  as  I  have  shown,  against  that  view.  I  do  not  think,  therefore, 
that  sec.  419,  sub-sec.  (4),  is,  in  its  nature,  a  mere  rule  of  the  lex 
fori.  I  think,  also,  that  if  it  were  such  a  rule,  occumng  as  it 
does  as  one  of  the  provisions  of  Part  V.,  which  part  itself  gives 
to  the  Kingdom  of  Italy  a  choice  to  be,  or  te  not,  bound  by  any 
provision  of  that  Act  relating  to  the  colUsion  regulations,  or 
otherwise  relating  to  collisions,  or  any  of  those  provisions,  the 
intention  of  the  Legislature  was  that  ItaUan  shipowners  were  not 
to  be  bound  by  this  sul>sec.  (4),  which,  in  respect  of  collisions  on 
the  liigh  seas,  would  so  seriously  alter  their  rights,  unless  their 
Government  affirmatively  accepted  that  provision,  whether  it  Ije 
a  rule  of  evidence,  intrinsically,  or  not.  Its  applicability  was  made 
part  of  an  international  bargain  by  the  Act  itself. 

(X)     [1855J  5  El.  &  Bl.  195. 
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This  decision,  if  it  lye  correct,  would  make  an  end  of  the  legal 
contentions  in  this  case.  The  other  views,  however,  which  have 
Ijeen  i)i-esented  to  nie  so  earnestly  and  industriously,  on  the  assump- 
tion that  sec.  419.  sul>-sec.  (4),  does  not  apply  to  the  Figaru  are  so 
impoi-tant  that  I  propose  to  consider  them  too. 

If  the  sul>section  does  then  apply  to  the  Figaru  the  true  inter- 
pi-etation  of  it  is  laid  down  by  the  Privy  Council  in  The  Fanny 
M.  Carvill  (y).  After  eliminating  what  appeared  to  be  imreason- 
able  extravagances  of  the  literal  language  of  the  sec.  17  of  the 
Act  of  1873,  their  Lordships  give  the  utmost  reasonable  meaning 
which  the  generality  of  the  words  admits  of,  and  declare  that 
the  section  excludes  })roof  that  the  given  infringement  which 
might  have  contributed  to  the  collision,  did  not  in  fact  do  so,  and 
throws  on  the  party  guilty  of  the  infringement  the  burden  of 
showing  that  it  could  not  possibly  have  done  so. 

This  rule  has  been  universally  accepted  by  the  Courts  as  the 
true  one ;  but  in  several  cases  since,  the  character,  and  extent 
of  inquir}'.  and  proof,  and  deduction,  which  is  admissible  to  the 
infringer,  to  show  that  his  infringement  "  could  not  possibly  hare 
contributed  to  the  collision,"  have  l)een  much  discussed. 

If  in  the  j^i-esent  case  it  were  legally  0|3en  to  me  to  find  by 
inference,  as  a  juiy  ordinarily  might,  whether  the  stiunding  of 
the  Figaris  fog-horn  by  mouth,  instead  of  by  mechanical  means, 
contributed  in  any  degi'ee  to  the  collision,  I  would  without  hesita- 
tion find  that  it  did  not,  for  si)ecial  reasons  to  he  presently  stated, 
as  well  as  l)ecause  I  am  satisfied  that  the  Coogees  people,  on  that 
dark,  foggy  night,  were  not  Ijothering  alx)ut  fog-horns  or  their 
blowera ;  they  were  recklessly  confident  that  they  would  not 
meet  any  ships,  and  therefore  boomed  ahead  at  full  s])eed,  not 
taxing  their  ears  to  pick  up  faint  or  distant  sounds  of  warning, 
as  they  should  have  Ijeen  doing.  The  mouth-blown  fog-horn  was 
in  fact  Ix^tter  in  effect  than  when  it  wjis  blown  by  mechanical 
means,  and  I  feel  sure  that,  the  former  not  having  Ijeen  heard, 
the  latter  would  not  have  l)een.  That  is  my  personal  opmion; 
but  if  it  might  "  by  any  possibiUty,"  within  the  meaning  of  Tk 
Fanny  M.  Carvill  rule,  have  been  heard,  then  my  opinion  that 
it  would  not  is  unimportant.    By  that  rule,  however,  the  *"  might 

(y)     13  App.  Cas.  455. 


Digitized  by  VjOOQIC 


V.L.R] 


SUPREME  COURT:  VICTORIA 


903 


Owners  of 

Sailing    Ship 

"  foetunato 

FlOABI " 

V. 

Stbahsbif 

*'C000EK." 


have  "  may  be  rebutted  by  proving  negatively  that  the  infringe-  MADDEN,  C.J. 
ment  "  could  not  by  any  possibility  "  have    contributed  to  the  1904 

collision.  Now  what  is  the  nature  and  extent  of  the  "  possibility  ' 
there  indicated  ?  Does  it  mean  a  condition  which  of  itself  neces- 
sarily excludes  physically  the  operation  of  the  human  senses  from 
misguidance  by  the  infringement ;  or  does  it  admit  of  the  con- 
sideration that  in  the  circumstances  which  jirevailed  at  the  time 
of  the  colHsion  no  one  would  reasonably  suppose  that  the  ol)serv- 
ance  of  the  rule  would  have  produced  tetter  result  than  the 
non-observance  of  it. 

The  Lords  of    the  Privy  Council  in   The  Fanny  M.  Carvill 
insist  that  as  sec.  17  of  the  Act  of  1873  w^as  suljstituted  for  sec.  298 
of  the  Act  of  1854,  and  for  sec.  29  of  the  Act  of  18G2,  which  pro- 
vided  for  penal  consecjuences    whenever    it    aj)i)eared  that  the 
collision  was  occasioned  by  an  infringement  of  the  regulations, 
it  must  exclude  any  necessity  by  the  party  alleging  the  infringe- 
ment to  show  that  the  infringement  did    in  fact    occasion    the 
collision,  Ijecause  that  would  be  a  reversion  to  the  former  eniK5t- 
ment.    They  also  insist  that  the  effect  of  sec.  17  was  not  merely  to 
shift  the  burthen  of  proof,  by  raising  a  presumption  of  culpability 
from  the  infringement,  which  might  be  rebutted  by  proof  that 
the  infringement  did  not  in  fact  contribute  to  the  collision.    This 
warns  against  drifting  Imck  to  the  old  enactment  by   |)ermitting 
either  party  to  raise  the  issue,  did  the  infringement,  or  did  it  not, 
occasion  the  collision.     Then  the  i-ule  laid  dowTi  as  the  true  one 
raises  a  sort  of  estoppel  against  showing  what  really  was  the  result 
of  the  infringement,  unless  the  infringer  can  show  that  the  in- 
fringement could  not  by  any  possibility  have  contributed  to  the 
collision.    Then  where  and  when  does  the    inquiry  as    to    the 
character  of  this  impossibility  end  ? 

In  The  Fanny  M.  Carvill  the  two  ships  were  close  hauled, 
on  opposite  tacks.  The  Carvill  had  to  keep  out  of  the  way,  and 
The  Peru  to  hold  her  course.  It  was  said  for  The  Carvill  that, 
seeing  the  red  light  of  The  Peru,  The  Carvill  was  intending  to  get 
away  from  her,  but  that  she  suddenly  showed  her  green  hght, 
which  indicated  that  The  Peru  was  leaving  her  course  to  run  before 
the  wind,  and  that  The  Carvill^  therefore,  held  on  her  course, 
intending  to  let  The  Peru  pass  on.     It  was  then  said  that  Tlu^ 
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MADDEN,  C.J.  Peru  then  luffed  up  into  the  wind  as  if  she  were  intending  to  go 
1904  about,  or  to  i-etuni  to  her  former  coui-se,  and  that  The  Carvill 

inevitaljly  ran  into  her.  Tliis  was  disljeheved,  but  it  api)eared 
that  The  Peru  8  screens  for  her  Ughts  were  a  foot  or  so  too  short, 
and  it  was  contended  that  this  infringement  allowed  her  green 
light  to  show  acix)ss  her  lx)w  to  the  port  side,  and  therefore, 
although  she  was  found  to  have  never  mancBUvred  as  The  Carvill 
alleged,  the  question  arose  had  she  misled  Tlie  Carvill  by  showing 
a  false  light  through  her  defective  screens.  The  Court  inquired 
into  the  effect  of  the  short  scivtMis,  and  found  that  they  were  an 
infringement  of  the  sailing  i-egulations ;  but  having  considered 
evidence  as  to  the  original  |K)sition8  of  the  ships,  and  their 
manoeuvring  as  found,  the  Cburt  held  that  the  green  light  was 
so  far  screened  by  its  screen,  such  as  it  was,  that  that  light  not 
only  did  not  show,  but  that  it  could  not  by  any  possibility  have 
showed  acix)88  to  the  |K)rt  lx)w  of  The  Peru,  and  therefore  held 
that  the  infringement  was  in  that  case  immaterial.  Now  that 
inquiry  investigated  all  the  circumstances  which  would  have  been 
investigated  if  the  issue  had  lx»en  "  Was  the  collision  occasioned 
by  the  infringement  ^ "  but  having  satisfied  itself  that,  in  the  con- 
ditions thus  estabhshed,  the  green  light  Ijefore  it  could  show  to 
port  nmst  shine  through  a  wooden  board,  the  Coui't  naturally 
decided  that  that  was  not  physically  jwssible,  and  so  discharged 
The  Peru, 

The  next  typical  authority  of  which  I  am  aware  is  The  English- 
man (z).  In  this  case  a  French  trawler,  UEtailey  on  the  high  seas, 
was  paying  outlier  net  while  Ijeating  close-hauled  to  windward; 
her  regulation  lights  were  removed  so  as  not  to  interfere  with  the 
run  of  the  net,  but  she  hoisted  instead  a  white  globular  Hght  at 
her  mtisthead,  and  showed  small  white  lights  from  her  deck  from 
time  to  time  and  also  flare-ups.  The  Englishman  came  along 
l)efore  the  wind  and  did  not  oljserve  the  UEtoile  till  she  struck 
her.  The  Englishman  was  clearly  in  default  for  not  keeping 
out  of  the  way,  and  for  not  having  a  look-out,  as  the  Court  found. 
It  was,  however,  contended  that  LEtoile's  regulation  lights  not 
having  been  shown  she  had  infringed  the  regulations,  and  so 
should  be  deemed  to  be  in  fault  too.     Sir  Robert  Phillimore  there- 

(i)     3  P.D.  IS. 
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fore  proceeded  to  see  if  she  came  within  sec.  17  of  the  Merchant  MADDEN,  C.J. 
Shipping  Act  1873,  according  to  the  rule  in  The  Fanny  AL  Carvill,  1804 

and  he  examined  all  the  circumstances  as  he  would  have  done 
if  the  question  had  been — *'  Was  the  collision  occasioned  in  part  by 
the  absence  of  the  UEtoiWs  lights  ?  "  and  he  held  that  as  The 
Englishman  had  no  look-out,  the  side  lights  of  the  UEtoile  would 
not  have  been  seen  on  board  her,  any  more  than  the  globular 
masthead  light  which  the  UEtoile  did  exhibit,  and  thereu]X)n  His 
Honor  found  that  the  absence  of  the  side  lights  "  could  not  by 
any  possibility  have  contributed  to  the  collision,"  and  that  there- 
fore the  17th  section  did  not  apply,  and  that  The  Englishman  so 
was  wholly  to  blame. 

Now  here  we  have  another  sphere  of  ix)ssibility  altogether 
brought  into  the  inquiry.  In  The  Fanny  M,  Carvill  the  unanswer- 
able physical  impossibility  of  seeing  light  through  a  wooden  board 
was  the  determining  point.  Here  the  point  was  a  corollary  to  the 
proposition  that,  there  being  no  look-out  watching  for  any  lights, 
the  colour  or  position  of  lights  could  make  no  difference.  The 
one  was  as  little  likely  to  be  seen  as  the  other.  This,  however, 
opens  up  the  large  area  of  human  negligence,  as  distinguished  from 
physical  impossibility.  Thus,  if  there  had  been  a  man  to  look 
out,  and  he  were  asleep,  or  drunk,  or  deeply  preoccupied,  or  wholly 
regardless  of  his  duty  of  looking  out,  the  result  would  have  been 
the  same. 

Then  came,  in  order  of  date,  a  case  with  a  name  so  long  and 
unpronounceable,  that  a  regard  for  time,  and  the  instinct  of  self- 
preservation,  have  concurred  to  call  it  The  Khedive  (a).  It  was 
finally  decided  in  the  House  of  Lords,  and  the  rule  in  The  Fanny 
M.  Carvill  was  fully  adopted.  Two  steamers  were  approaching 
one  another,  and  one  of  them  suddenly  altered  her  helm  so  as  to 
cause  imminent  risk  of  collision.  The  other  was  iDeing  skilfully 
handled,  and  on  the  above  change  occurring,  the  officer  in  charge 
ordered  the  engineer  to  stand  by,  instead  of  stopping  and  reversing, 
as  required  by  the  16th  collision  regulation.  A  collision  occurred. 
The  Court  held  The  Voorwaarts  (the  former  steamer)  to  blame  for 
the  collision,  but  it  also  held  that  The  Khedive  (the  latter  steamer), 
having  infringed  the  regulation  by  not  stopping  and  reversing, 

(a)    5  App.  Cas.  876. 
Vol.  29,  V.L.R.  H  H  H 
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MAt)D£N,  C.J.  not  only  might  have  contriljuted  to  the  collision,  but  actually  did 

1904  so,  and  held  her  "  in  fault "  also,  under  sec.  17  of  the  Act  of  1873. 

Owners  of      Hei'e  again  the  whole  circumstances  were  exhaustively  analyzed. 

"  FoRTCNATO^  ^^^^  ^'^^  Court  held  that  human  self-sufficiency,  though  very  wdl 
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meant,  infringed  the  prescriljed  regulation  and  in  fact  contributai 
to  the  collision,  and  the  whole  matter  was  judged  by  the  actd 
effect  of  the  infringement  in  bringing  about  the  collision. 

The  next  case,  The  Lovebird  (6),  takes  the  rule  very  far  indefi 
A  sailing  ship  and  a  steamer  were  on  the  high  seas  in  a  fog.  Tl» 
Siiiling  ship  had  no  fog-horn  on  board  worked  by  mechanical  meaia 
but  she  was  blowing  a  mouth  fog-horn,  at  proper  inten-ak  ani 
a  pi'oper  numl^r  of  blasts.  These  were  heard  on  Ix^ard  tW 
steamer,  whicli,  notwithstanding,  disregarded  them,  and,  plaving 
her  part  quite  wrongly,  ran  into  the  sailing  vessel.  Sir  Kobert 
Phillimore  held  that,  having  regard  to  the  rule  in  The  Fannif  M. 
(Jarvilly  he  was  unable  to  come  to  a  conclusion  that  "  by  no  |xis?i- 
J)ility  could  the  sounding  of  a  mechanical  fog-horn  have  prevent*^! 
the  collision  or  that  it  would  not  |x>ssibly  have  given  more  warning 
to  the  other  vessel,"  and  he  held  the  sailing  ship  to  Ije  also  in  fauh 
under  sec.  17  of  the  Act  of  1873.  Now  the  whole  object  of  a 
mechanically  blown  fog-horn  Ijeing  insisted  on  is  that  it  niay  !*• 
more  surely  heard.  But  the  fog-horn  in  this  case  was  fully  heard 
and  disregarded.  If  The  Lovebird  heard  and  chose  to  disreg-ard 
the  one  fog-horn,  what  was  there  to  suggest  that  she  would  regard 
the  other  even  if  she  should  hear  it  better.  This  case  seems  to 
depart,  from  The  Englishman  a  good  deal,  but  Ijoth  were  decid«l 
by  the  same  learned  Judge. 

There  is  then  the  case  of  The  Duke  of  Buccleutjh  (r),  in  tlif 
Court  of  Apixjal,  and  [1891]  App.  Cas.  310.  Here  a  steaiiwr 
had  Ijeen  in  collision  with  a  saihng  ship.  The  fonner  was  found 
to  blame  for  the  collision.  It  was  also  found  that  the  foresail 
of  the  shij)  at  times,  in  a  certain  trim  of  her  sails,  in  part  obscured 
one  of  her  side  lights.  The  question  then  arose  did  tliis  infringe- 
ment of  the  colUsion  rule  0  bring  her  within  sec.  17  of  the  Act 
of  1873.  Both  api)ellate  Courts  recognized  the  rule  in  The  Fannif 
M,  Carvill,  and  proceeded  to  apply  its  test.  The  learned  I/)rds 
all  apjiear  to  hold   that  everything  is  oi)en  in  such  an  inquin  as 

{b)     6  P.D.  80.  (c)      13  P.D.  86. 


Digitized  by  VjOOQIC 


V.LR.j 


SUPREMK   COfTRT:   VICTORIA 


907 


owneks  of 
Saiuno    Ship 
•*  fortunato 

FiGARI  " 
t. 

Steamship 

"COOGBE." 


to  the  einuinistunces  of   the  c<)lli8ioii ;  but  that  it  i-eats  on  the  MADDEN,  aj. 

infrinjriujr  vessel  to  show,  negatively,  tluit  the  infringement  could  l«04 

not,   by  any  possibility,  have  contrilmted  to  tlie  collision  ;  that 

sometimes  this  is  easy,  l)ut  is  sometimes  imj)()ssil)le,  but  whenever 

tiie  proof  does  not  amount  to  an  absolut^^  exclusicm  of  a  j)Ossibility 

of  contrilmtion,  the  infringer  is  within  the  section,  and  cannot 

escape  its  consecpiences,  except  by  its  own  j}roviso,  if  that  j)roviso 

can  lx»  siitistied.    This  apjx^ara  to  me  to  also  agi'ee  with  the  decision 

of  the  Privy  (Council  in  The  Hochuny  {d).    This  would  also  make 

The  Lovelrird,  though  an  extreme  case,  consistent.    In  The  iJuke 

of  Bucclengh  it  wjis  found  that,  the  relative  iK)sitions  of  the  two 

vessels  having  l)een  established,  the  oljscuration  of  the  light  could 

not  have  affected  the  collision  any  more  than  if  it  had  not  existed. 

I  think  therefore  that  as  The  Lovebird  is  a  decision  of  the  same 

learned  Jmlge  who  decided  The  Englishman,  and  is  later  in  date, 

I  should  ivgard  it  iis  removing  any  doubt  which  may  haxe  l)een 

occasioned  by  the  earlier  case,  if,  indeed,  there  l)e  any.     And,  as  I 

understand  The  Duke  of  Buccleughy  I  should,  by  clearly  established 

facts,   Ije    able,   negatively,   to  determine  that  by    no  possibility 

could  the  worae  machine-blown  fog-horn  have  Ijeen  heard  by  the 

(loogee  when   she  failed  to  hear  the  Ijetter-l^lown  mouth  one.     I 

am  unable  to  do  this,  even  though  I  cannot  jjeraonally  pi'esent 

to  myself  any  affirmative  jK)ssibility  by  which  that  result  might 

have  ha])i)ened.    "  There  iive  move  things  in  heaven  and  earth 

than  are  dreamt  of  in  my  philosophy."     Counsel  cited  a  numljer 

of  American  decisions  on  a  precisely  similar  regulation,  and  all 

put  the   matt-er  to  the  like  effect.    They  are — The  Martello  (e) ; 

The  Niagara'  (f) ;  The  Bolivia  ((/),  and  others.    A  recent  case  in 

Ireland  also  puts  this  principle  very  distinctly — it  is  Boucher  v. 

The  Clyde  Shipping  Co.  (h). 

The  next  contention  is  that,  assuming  that  the  sec.  410,  sul)- 
aec.  (4),  does  apply  to  an  Italian  ship  which  has  l)een  in  collision 
with  a  British  vessel  on  the  high  seas ;  and  assuming  that  the 
admitted  infringement  of  collision  regulations,  article  15,  in  the 
circumstances,   brought   the  Figari  within   the  sulhsection,   yet 


id)    7  App.  Gas.  512. 
(«)     153  U.S.  Rep.  64. 
(/)    84  Fed.  Rep.  962. 


(g)     49  Fed.   Rep.    109. 
(h)     ri904]  1   I.K.   129. 
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MADDEN,  C.J.  The  Figari  should  be  acquitted  of  its  consequences  because  the 
1904  circumstances  of  the  case  made  a  departure  from  the  regulation 

necessary. 

The  materia!  facts  on  this  question  are  these : — The  Figari  was 
purchased  by  her  present  owners  at  Hamburg  three  years  ago. 
She  was  at  that  time  a  British  ship.  She  was  provided  with  the 
fog-horn  now  in  question  at  that  time,  and  it  was  an  instrument 
approved  by  the  Board  of  Trade.  The  captain  of  The  Figari  has 
always  had  it  on  the  voyages  which  he  has  made  since  then.  He 
also  provided  the  ship  with  two  other  fog-horns,  to  be  used  by 
mechanical  means ;  one  with  a  bellows,  the  other  an  American 
one,  more  complicated,  and  worked  by  two  handles,  not  in  evidence. 
He  had  used  one  of  these  on  a  voyage  to  Japan,  and  had  found 
it  so  entirely  inferior  to  one  in  use  on  the  morning  of  the  collision, 
however  used,  that  he  discarded  it,  except  that  after  the  former 
was  injured  in  the  collision  the  latter  was  used  while  the  vessels 
were  getting  together  for  the  towing,  and  afterwards  until  the  fog 
cleared  oflF  during  the  afternoon  of  the  25th  December.  It  was 
used  then  because  there  was  nothing  else  that  could  be  used.  The 
other  American  horn  had  previously  got  out  of  order,  rapidly 
apparently,  because  Fabiano,  the  chief  officer,  had  tried  to  repair 
it,  and  had  failed,  and  it  was  not  thereafter  used.  Captain 
Schiafino  says,  in  his  cross-examination — ''  I  had  two  fog-horns 
approved  by  the  Board  of  Trade  in  good  condition."  If  he  meant 
to  apply  this  statement  as  on  the  24th  December  it  must  be  a 
mistake,  because  the  detailed  evidence  of  Fabiano  is  otherwise. 
The  evidence  as  to  the  fog-horn  actually  used  is  that  it 
was  in  good  order  when  The  Figari  left  Philadelphia  in  June 
1903.  It  was  used  on  the  voyage  thence  to  Adelaide  and  Melbourne 
— the  particular  date  cannot  te  stated — ^and  worked  well.  It  was 
not  again  used  until  the  19th  December  and  20th  Decemljer,  after 
The  Figari  had  started  from  Mellx)urne  on  her  voyage  to  NewcastJe, 
during  foggy  weather.  It  then  attracted  Captain  Schiafino's 
attention  as  being  defective,  because  when  used  mechanically  it 
sometimes  acted  projx^rly,  and  sometimes  failed  altogether,  and 
sometimes  gave  a  blast  that  lasted  a  less  time  than  it  gave  when 
mouth-blown.  He  therefore,  knowing  well  the  Liternational  rules, 
as  he  says,  and  desiring  to  Ije  sure  that  he  could  comply  \^ith 
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them,   ordered  liis  chief  officer  to  test  the  fog-horn  both  ways.  MADDEN,  C.J*. 
Fabiano  got  it  ready  by  greasing  the  leather  washer  of  the  pump,  1904 

so  as  to  make  it  swell  and  fill  the  cyhnder,  and  so  exclude  the  passage 
of  air  except  through  the  horn.    It  was  just  an  ordinary  single 
pump.     In  the  cross-examination  of  the  witnesses  it  was  suggested 
that  its  *'  valve  "  was  out  of  order.    It  has  no  clack  valve  or  other 
valve  like  a  water  pump.    It  is  a  metal  cylinder  about  three  feet 
high  with  an  opening  near  its  bottom  into  which  a  metal  conical 
horn  is  screwed  in  the  narrow  end  of  this  cone,  which  so  sci-ews 
on  to  the  cylinder.    There  is  what  is  called  the  reed,  a    de\ice 
whose  vibration  produces  the  loud  bleating  sound  given  out  by  the 
horn.     A  piston,  whose  distal  end  consists  of  a  metal  disc  to  which 
is  attached  a  leather  washer  goes  down  the  cylinder,  fitting    its 
inner   surface   closely   to   prevent   air   escaping    upwards.     The 
piston's  proximal  end,  on  which  is  a  round  knob,  j)asses  through  a 
metal  cover  which  screws  tightly  down  on  the  cylinder.    In  this 
top  there  are  some  holes  w'hich  allow  the  air  alcove  the  piston's 
disc  to  escape,  and  so  allows  its  upward  stroke  to  be  easily  drawn, 
while  the  only   outlet  for  the  air  when  compressed  by  the  down- 
ward stroke  is  through  the  ^eed  and  horn,  through  w^hich  the 
backward  draught  of  air  for  the  next  blast  is  also  drawn.    Fabiano 
tried  it  first  in  the  cabm,  but  the  captain,  thinking  that  was  not 
a  proper  test,  ordered  him  to  take  it  to  the  forecastle  and  to  get  a 
seaman  to  use  it  there,  while  he,  the  captain,  stood  at  the  opposite 
end  of  the  ship  to  listen.    It  was  then  worked  mechanically  for 
eight  or  nine  minutes,  and  the  captain  found  that,  as  before,  w^hile 
it  sometimes  gave  a  very  good  sound,  it  sometimes  broke  down 
altogether,  and  sometimes  gave  some  sound,  but  a  very  defecti^•e 
one.    He  then  caused  the  horn  part  of  it  to  be  blow^n  by  mouth, 
tod  he  found  it  stronger  and  more  sustained,  and,  of  course,  that 
each  successive  sound  was  as  good  as  the  last.    He  then  resolved 
that  it  would  be  dangerous  to  use  it  mechanically,  and  ordered 
that  it  should  be   blown  by  mouth,  and  so  it  was  throughout  the 
fog  up  to  the  collision.    There  is  no  doubt  in  my  mind  that  this 
experiment  was  in  fact  made,  and  was  honestly  made,  and  made 
with  the  instrument  in  as  good  working  order  as  it  could  then 
be  placed,  and  that  the  master  caused  it  to  be  blown  by  mouth, 
not  from  any  pragmatical  dislike  of  the  regulation    or    of    the 
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MADDEN,  C.J.  mechanism,  but  because  he  really  found  it  to  be  then  defective, 
1904  as  compared  with  the  mouth  process,  for  carrying  out  the  distinctive 

requirements  of  article  15  of  the  regulations,  and  also  because 
he  failed  to  discover  any  defect  which  could  be  amended,  and^so 
make  the  pump  reUable.  (His  Honor  then  dealt  with  certain 
experiments  made  with  the  fog-horns  by  witnesses,  and  by  liimself , 
and  continued.)  This  made  it  plain  to  me  that  while  for  a  simple 
succession  of  sounds  the  machine-blown  blasts  would  be  good 
enough,  seeing  that  if  one  blast  was  ineffective  another  good  one 
might  be  made  to  follow,  the  instrument  thus  worked  would  be 
exceedingly  dangerous  where  it  was  necessary  to  produce  with 
certainty  two  successive  long-sustained  blasts,  to  indicate  that 
the  ship  was  on  the  port  tack,  and  three  successive  well-defined 
sustained  blasts,  to  indicate  she  was  l)efore  the  wind.  It  could 
not  be  relied  on  to  produce  these  effects,  while  mouth-blown  it 
could  Ije  so  relied  on,  and  produced  at  least  an  equal  volume  of 
sound. 

Then  did  all  this  constitute  a  '*  necessary  departure  "  from  the 
rule  of  sec.  419,  sub-sec.  (4)  ?  It  was  argued  that  it  did  not — (1) 
])ecause  witnesses  for  the  defence  assei'ted  that  the  piston-washer 
must  have  been  allowed  to  become  dry  and  that  it  should  have  been 
soaked  a  long  time  in  water  before  use,  or  else  in  tallow,  to  soften 
and  expand  it.  The  master  answered  this  by  saying  that  if  the 
washer  had  been  allowed  to  become  dry  the  piston  would  simply 
fall  by  allowing  the  air  to  escape  backwards,  which  did  not  occur ; 
and  also  that  it  had  in  fact  been  well  tallowed  and  produced  a 
well-sustained  resistance  to  pressure,  and  that  therefore  its  defect 
was  not  attributable  to  that  cause.  (2)  It  was  also  argued  that 
the  master  had  been  negligent  in  not  causing  the  fog-horn  to  be 
looked  to  and  put  in  order  before  he  left  Melbourne  for  his  voyage, 
and  counsel  relied  on  an  American  decision.  The  Niagara  (i), 
as  an  authority  that  such  a  course  is  obligatory  on  the  master 
of  a  ship.  In  that  case  the  ship's  fog-horn  had  been  tested 
before  she  left  Philadelphia  for  Havana  in  order  to  decide  a 
controversy  as  to  the  relative  merits  of  the  ship's  fog-horn  and 
another  of  different  make,  and  the  ship's  fog-horn  was  found 
all  right.  The  learned  Judge  thought  such  a  test  insufficient, 
(i)     84  Fed.  Rep.  902. 
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though  I  do  not  know  why  it  should  be.     The  ship  lay  at  Havana  MADDEN,  C.J. 


43  days  and  then  left  on  her  return  voyage  without  again  testing, 
and  during  that  voyage  when  the  fog-horn  came  to  be  used  it  was 
found  defective,  and  so  it  was  thereafter  necessary  to  use  a  fog-horn 
blown  by  mouth,  up  to  the  collision.  The  Court  held  that  this 
was  so  negligent  as  not  to  Ije  admitted  to  the  excuse  of  "  necessity.'' 
There  is  no  evidence  in  that  case  as  to  the  actual  condition  of  the 
mechanism,  or  that  it  was  as  simple  as  that  in  the  present  case, 
or  that  any  ordinary  care  was  taken  as  in  the  present  case  to  make 
the  washer  work  close.  Indeed,  for  anything  that  appeara  in  that 
case  the  sounding  reed  might  have  been  broken. 

In  the  case  of  The  Chilian  (A*),  in  circumstances  very  like  the 

present,  the  use  of  a  fog-horn  by  mouth  was  held  to  be  a  "  necessary 

departure."    So  in  The  Trave  (i),  another  American  case,  it  was 

similarly  held  that  the  regulation  had  been  complied  with  by 

providing  an  efficient  fog-hora,  to  be  blown  by  mechanical  means, 

and  that  there  was  no  duty  to  have  two  on  board ;  that  a  defect 

was  found  to  have  arisen  during  the  voyage  which  could  be  fairly 

attributed  to  something  going  wrong  by  its  use  on  that  voyage, 

and  not  from  negligence  of  the  navigators ;  that  the  captain  was 

unable  to  remove  the  defect,  and  that  he  substituted  an  eflfective 

mouth-blown  horn,  and  that  the  ship  should  be  therefore  excused. 

There  is  no  express  obligation  on  the  master  of  a  ship  to  have 

his   fog-horn  overhauled  by  an  expert  mechanic  every  time  he 

leaves  port,  and,  in  my  opinion,  it  does  not  amount  to  negligence 

that  when  the  fog-horn  appears  to  be  quite  right,  and  shows  nothing 

to  suggest  doubt,  the  shipmaster  does  not  send  it  to  a  mechanic  to 

overhaul  it.    The  Merchant  Shipping  Act  does  expressly  require 

shipmasters  to  have  their  compasses  tested  and  corrected  "  from 

time  to  time,"  but  a  captain  does  not  have  his  vessel  swimg  every 

time  he  leaves  port,  nor  anything  like  it,  imless,  of  course,  he  has 

some  reason  to  suspect  the  accuracy  of   his  compasses.     He  is 

required  to  be  eflBiciently  equipped  in  many  respects,  but  no  one 

thinks  it  reasonable  to  demand  that  all  his  details  of  "eflBicient 

equipment"  shall  on  the  eve  of  every  departure  be  tested,  when 

there  is  nothing  to  excite  doubt  or  suspicion  about  them.    No 

one  has  to  this  hour  indicated  anything  about  this  fog-horn  which 

(fc)    45  L.T.  (N.S.)  623.  (/)     68  Fed.  Rep.  390. 
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MADDEN,  C.J.  should  suggest  anything  wrong  with  it,  or  to  account  for  its 
1904  defective  operation  in  the  midst  of  this  last  voyage.    There  have 

been  abstract  suppositions,  to  which  I  have  already  alluded,  but 
no  one  has  pointed  out  anything  unusual  in  its  construction  or 
condition  to  admit  of  any  escape  of  air,  or  to  suggest  any  other 
cause  for  its  present  intermittent  defective  soimding.  I  have 
scrutinized  the  whole  thing  closely,  but  there  is  no  sign  of  insuffic- 
iency or  inequality  in  either  the  cylinder  or  the  washer,  or  in 
the  line  of  the  piston's  thrust ;  nor  is  there  any  air  escape  to  be  felt 
or  heard.  I  would  say  that  any  person,  not  knowing  that  then? 
was  anything  wrong  \\4th  it,  would  never  suspect  it,  and,  if  be 
tried  it,  he  might  well  succeed  in  getting  several  perfect  blasts 
from  it,  when  mechanically  used,  and  then  suddenly  produce  a 
complete  failure.  T  do  not  think  that  the  suggested  neglipenw 
was  any. 

A  series  of  other  cases  were  cited  to  me  for  the  defendants— 
The  Lovebird  (m) ;  The  Energy  (n);  The  Catalonia  (o) ;  The 
Bolivia  (p) ;  The  Martello  (q) ;  but  in  all  these  cases  the  shi]r 
masters  have  never  attempted  to  comply  with  the  regulation  at 
all.  He  had  no  fog-horn  blown  by  mechanical  means  as  reciuired. 
This  is  quite  inadmissible.  No  one  is  at  liberty  to  make  his  own 
choice  as  against  the  statutory  dictate,  and  if  he  insists  on  doing 
so,  then  there  cannot  be  any  excuse  for  hun.  In  the  present  case 
Captain  Schiafino  did  supply  himself  with  an  efficient  fog-horn, 
which  broke  down  at  sea ;  and  there  is  no  reason  to  suppose  that 
he  spent  money  in  complying  with  the  regulations  for  the  purpose 
only  of  not  using  the  machine,  and  obstinately  adhermg  to  a  "  fad '' 
in  favour  of  a  mouth-blown  horn. 

In  my  opinion  the  evidence  all  shows  that  he  acted  with  honest 
intent  to  observe  the  regulations ;  that  he  was  not,  in  all  the 
circumstances,  negligent  in  respect  of  his  management  of  the  fog- 
horn ;  and  that  he  did  the  very  best  he  could  to  make  the  most 
of  it  when  it  became  defective  ;  and  I  find  that "  the  circimistances 
made  the  departure  necessary"  within  the  meaning  of  sec.  419, 
sub-sec.  (4). 


(m)   6  P.D.  80. 

(n)     42  Fed.  Rep.  301. 

(o)     43  Fed.  Rep.  396. 


ip)    49  Fed.  Rep.  169. 
iq)     153  U.S.  Rep.  64. 
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master  for  not  having  run  the  risk  of  the  defective  horn  when 
he  discovered  its  defect.  It  is  entirely  desirable  that  every  rigour 
shall  be  insisted  on  to  make  shipmasters  careful  not  to  attempt 
to  set  themselves  up  against  the  command  of  the  statute ;  but  it 
is  not  desirable  to  push  the  matter  so  far  as  to  make  them  actually 
court  danger  by  a  dread  of  honest  departure  from  the  rule,  when 
wisdom  and  good  faith  fairly  demand  such  departure.  The  final 
result  is  that  The  Coogee,  being  wholly  to  blame  for  the  collision, 
I  condemn  her  accordingly. 

There  is  one  important  item  claimed,  inter  aliay  which  has  l)een 
challenged.  When  the  Figari  left  Melbourne  on  the  18th  Decem- 
ber 1903,  she  was  under  charter  to  proceed  to  Newcastle,  and  to 
here  load  coal  for  Honolulu.  She  was  proceeding  to  Newcastle 
in  pursuance  of  her  charter  when  she  was  disabled  by  the  collision, 
and  was  forced  to  put  back  to  Mellx)urne,  where  she  was  long 
detained,  in  fact  for  117  days.  She  sailed  again  for  Newcastle 
during  the  trial  of  the  action,  on  the  20th  April  1904. 

The  plaintiffs  originally  claimed  "  800i.  or  9001."  by  the  evidence 
of  Schiafino,  as  for  the  loss  of  the  profit  on  their  charter  which 
they  would  have  made  but  for  the  collision. 

It  was  objected  that  the  charterer  might  still  consent  to  adhere 
to  the  charter,  and  in  that  case  the  plaintiffs  would  have  the  pix)fit 
twice  over.  Later  in  the  trial  it  ap|)eared  that  the  charterers,  in 
fact,  were  willing  to  go  on  with  the  charter.  The  claim  for  the 
profit  was  then  given  up,  but  the  i)laintiffs  still  insisted  that  they 
were  entitled  to  damages,  in  connection  with  the  charter,  in  the 
following  way: — 

Newcastle  is  a  very  busy  ix)rt,  and  the  coal  shoots  for  loading 
vessels  with  coal  are  limited  in  number.  When  there  is  a  great 
demand,  vessels  calling  there  to  load  have  to  wait  their  turn  for 
the  shoot,  and  sometimes  for  a  long  while. 

It  is  admitted  that  but  for  the  collision  the  Figari  would  have 
reached  Newcastle  by  the  3 1st  Decemljer  1903.  In  that  case  she 
would  have  teen  loaded  by  24th  January  1904,  because  she  would 
have  got  to  the  shoot  then  almost  at  once.  As  it  is  she  reached 
Newcastle  at  a  busy  time,  and  she  will  not  now  be  loaded  until  the 

(r)    9  P.D.   16. 
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MADDEN,  C.J.  27th  June  1904.     She  had  i-eached  Newcastle  and,  after  diacharjring 
1904  her  ballast,  she  was  reiuly  for  loading  on  11th  May  1904,  and  it  is 

admitted  that  she  would  have  loaded  in  24  days. 

It  thei'efore  follows  that  the  delays  which  ensued  after  the 
coUision,  fn)ni  whatever  cause,  have  bi-ought  it  alx)ut  that  the 
Figari  will  now  l)e  kept  idle  awaiting  her  turn  for  23  days,  for 
which  she  would  not  have  l)een  idle  if  the  collision  had  not  occurred, 
and  this  represents,  for  profit,  wages,  and  maintenance  of  the  ship's 
company,  82:^.  \'^i<.  8rf.,  which  the  plaintiffs  now  claim. 

The  defendants  have  sought  to  answer  this  claim  by  showing 
that  the  contract  for  the  i-epaii-s  wtis  accepted  by  the  i)laintififs  on 
the  7th  January  1904,  but,  sis  thei'e  wjis  no  one  in  Melbourne  to 
guarant-ee  the  price,  the  contnictors  declai'ed  they  would  not  pro- 
ceed, and  as  a  result  the  Figari  lost  the  chance  of  the  dock,  which 
first  occurred  on  the  15th  January.  The  dock  continued  (x^cupie(l 
thereaft«er  until  the  7th  March,  when  the  Figari  was  taken  into 
it. 

If  she  had  gone  into  the  dock  on  the  15th  Januarj-  she  ought, 
according  to  the  contnict  time,  t^  have  Ijeen  fully  repaired  alwut 
the  23rd  February,  for  it  t^)ok  in  fact  30  days  to  do  the  work  after 
she  was  docked,  although  the  contnictoi-s  did  in  fjict  do  a  lot  of 
work  upon  her  while  she  was  waiting  for  the  dock,  in  the  way  of 
clearing  away  and  pi'ej)aring. 

The  guarantee  was  obtained  and  the  contract  signed  on  4th 
March.  The  defendants  then  maintain  that  the  delay  from  7th 
January,  when  the  contract  was  acce[)ted,  until  the  4th  March, 
when  the  plaintiffs  had  their  money  ready  and  the  contract  was 
signed  by  the  contnictoi-s,  a  i)eriod  of  57  days,  was  solely  attribut- 
able to  the  })laintiffs,  and  that  that  delay  exceeds  the  23  days  claimed 
for  by  the  plaintiffs  ;  and  was  the  cause  of  the  predicament  which 
has  brought  alx)ut  that  delay  of  23  days. 

I  think  that  on  princijjle  this  claim  cannot  Ije  sustained  in  the 
way  in  w4iich  it  is  put.  The  ordinary  rule  for  measuring  damages 
is  that  they  nnist  te  confined  to  such  as  flow  directly  from  and  as 
an  ordinary  and  reasonable  consequence  of  the  particular  wrong 
complained  of.  This  rule  prevails  in  the  Admiralty  Court,  as  in 
all  others.  Now  it  is  a  result  which  flows  directly  from  a  collision 
and  as  an  ordinary  consequence,  that  the  vessel  injured  will  be 
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prevented  from  earning  her  ordinary  profits  while  she  is  laid  up ;  MADDEN,  C.J. 
and  if  she  thereby  lost  a  valuable  charter  l^ecause  she  could  not  1904 

perform  it  for  that  reason,  she  could  recover  the  i}rofit  which  she 
would  have  made,  but  the  fortuitous  delays  and  disadvantages 
which  the  special  methods  of  business  at  a  given  port*inay  entail 
on  a  ship  which  has  not  lost  her  charter,  l^ecause  she  hap})ens  to 
arrive  at  that  port  earlier  or  later,  is,  I  think,  ficcording  to  the 
authorities,  too  remote.  It  is  essentially  a  special  and  i}eculiar 
consequence  of  the  ship's  delay,  and  not  an  ordinary  one. 

The  rule  of  law  must  Ix^  one  which  applies  to  all  ships  generally, 
and  only  such  damages  as  arise  ordinarily  and  directly  from  the 
wrong  to  which  the  rule  applies  can  Ije  recovered,  unless  by  some 
s{>ecial  condition  of  knowledge,  or  agreement,  l)etween  the  particular 
parties  something  else  can  l^e  recovered  as  special  damage.  I 
there foi-e  disallow  this  claim  as  thus  urged. 

Looking  at  it  from  another  standpomt,  however,  I  think  that 
some  of  it  is  recoverable.  All  chance  of  other  profit  was  closed  to 
the  F'ujari  while  she  was  under  charter.  Her  duty  was  to  proceed 
to  carry  out  that  charter  at  the  earliest  time  she  could  and  to  take 
her  chances  at  the  port  of  loading.  As  that  charter  still  stands  good 
she  Ciuniot  claim  for  any  other  profits  because  she  could  not  law- 
fully have  earned  any.  The  effect  of  delay  upon  her  profits  could 
only  Ije  this,  that  it  would  prevent  her  by  so  much  from  reaching 
and  discharging  her  coal  at  Honolulu  and  from  earning  new  profits 
thereafter,  but  that  is  in  my  oi)ini()n  too  remote. 

The  Figari  was,  however,  tis  a  result  directly  flowing  from  the 
collision,  comjjelled  to  remain  in  Mellx)urne  for  117  days  before 
she  C(3uld  proceed  to  fulfil  her  charter  and  earn  her  profits  there- 
under. All  that  time  she  had  to  pay  and  feed  her  officers  and  crew% 
to  her  disadvantage. 

It  has  Ix^en  contended  in  answer  to  the  fonner  claim  that  the 
plaintifts  are  themselves  to  blame  for  57  days  of  this  delay  in  the 
way  which  I  have  already  stat<»d.  I  do  not,  think,  however,  that 
that  is  a  correct  view.  The  F'ujari  wius  driven  bivck  to  Men)ourne 
for  rej)aii's  by  the  wrong  of  the  defendants. 

A  shipmaster  does  not  usually  carry  about  with  him  several 
thousands  of  pounds,  and  I  think  that  he  is  entitled — if,  indeed,  he  is 
not  bound — to  consult  his  owner  as  to  whether  he  shall  abandon 
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MADDEN,  C.J.  to  underwriters  or  repair ;  and  if  so  how  he  shall  find  the  money 
1904  to  repair.    He  must  not,  of  course,  loiter  about  this ;  but  he  is,  I 

think,  as  against  a  wrongdoer,  entitled  to  a  reasonable  time  to 
ascertain  what  is  to  be  done,  and  to  provide  the  means.  In  mr 
opinion  it  was  certainly  not  an  unreasonable  time  to  take  froit 
26th  December  1903  to  the  15th  January  1904,  which  time  in- 
cluded three  Sundays  and  two  holidays,  seeing  that  the  ownen 
in  Italy  had  to  be  and  were  consulted ;  that  a  survey  had  to  be 
tnade,  and  the  specifications  had  to  be  prepared,  and  tenders  had 
to  be  called  for,  and  when  these  came  in  after  necessarj-  time  tir 
tenderers  to  examine  the  specifications  and  to  tender,  it  was  nece- 
sary  to  discuss  a  contract,  which  was  accepted  at  the  earlier 
moment. 

When  the  financing  had  to  proceed,  because  it  was  then  onlj 
that  the  amount  to  be  provided  became  known,  it  was  considered 
that  the  captain  could  not  get  money  on  bottomry  in  Melbourne. 
as  appears  from  one  of  the  cables,  but  he  was  urging  his  owners 
persistently  by  the  necessarily  inconvenient  but  only  possible  pro- 
cess of  cablegram,  giving  them  the  necessary  information  when 
he  himself  had  ascertained  the  probable  cost  of  the  repairs.  Mean- 
while the  contractors  did  proceed  with  such  of  the  repairs  as  thej 
could  do,  out  of  dock,  and  for  several  days ;  and  so  no  time  was 
lost  which  could  possibly  be  utilized.  In  these  circumstances  I 
do  not  think  it  can  be  fairly  imputed  to  the  plaintiffs  that  the  chance 
of  the  dock  on  the  15th  January  was  a  loss  by  way  of  wrongful 
default  of  theirs. 

Then  they  were  ready  and  the  ship  went  into  dock  on  the 
first  occasion  thereafter  that  it  became  available  for  her,  \iz.,  the 
7th  March  1904.  The  repairs  were  then  completed  without  any 
delay ;  and  the  Figari  sailed  for  Newcastle  as  soon  thereafter  a3 
she  could  be  got  ready  for  sea  and  could  clear  at  the  Customs. 

In  the  interim  the  ship  could  not  discharge  her  crew  while  she 
waited,  specially  as  they  were  for  the  greater  part  foreigners,  and 
doubtless  engaged  for  the  round  trip. 

I  cannot  therefore  see  why  the  plaintiffs  are  not  entitled  to  be 
recouped  for  the  bare  wages  and  maintenance  of  the  ship's 
company  while  thus  reasonably  waiting  for  repairs.  I  conse- 
quently allow  them  under  this  head  of  damage  the  sum  of  2501. 
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SYME   V.  UNITED  VICTORIA  PERMANENT  BUILDING  F.C. 

SOCIETY.  — 

Building  wciety— Rules— Construction— Rights  of  priority— Matured  shareholder  *^^^^  ^^'  *^»  ^^» 

— Withdrawing  shareholder— Society  in  financial  difficulties — Stoppage  of  L 

regular  business — Rules  ceasing  to  operate — Right  to  payment  in  full — De- 
dujction  for  losses  from  amount  at  credit  of  shares — Cessation  of  membership — 
Alteration  of  rules  aimed  at  particular  member — Building  Societies  Act  1890 
{No.  1068),  ss.  8  (II),  28 — Arbitration  clause — Application  of  arbitration 
clause  to  shareholder  whose  membership  has  ceased — **  Any  person  claiming 
through  or  on  account  of  a  member  " — Jurisdiction  of  Court. 

Held,  that  a  rule  of  a  building  society  that  **  if  any  dispute  arise  between  the 
Society  and  any  member  of  the  Society  or  any  other  person  claiming  through  or 
on  account  of  a  member  and  the  Directors  on  any  matter  the  same  shall  be  referred 
to  arbitration,"  did  not  apply  to  the  holder  of  unpaid  matured  shares,  whose 
*  connection  with  the  Society  had,"  under  its  rules,  **  ceased  and  determined  " 
upon  the  maturity  of  his  shares. 

Heldy  that  a  rule  made  with  the  object  of  interfering  with  the  rights  under 
the  rules  of  a  building  society  of  a  particular  member  of  the  society  was  uUra 
vires. 

The  principle  of  In  re  Ambition  Investment  Building  Society  ([1896]  1  Ch.  89) 
that  before  the  winding  up  of  a  society  there  may  be  a  point  of  time  after  which 
H  would  be  inequitable  to  recognize  attempts  to  change  positions  and  gain  priorities, 
and  that  the  rules  may,  for  certain  purposes,  be  considered  as  ceasing  to  operate 
from  that  point,  discussed. 

The  construction  of  the  rules  of  a  building  society  as  to  cessation  of  membership 
the  priority  of  payments  to  shareholders,  and  deductions  for  losses  from  the  amount 
payable  on  withdrawn  and  matured  shares  considered. 

The  decision  of  A'BECKirrr,  J.  {supra,  at  p.  671  et  seq.),  as  to  the  construction 
of  the  rules  in  part  overruled. 

Appeal  by  the  plaintiflF  from  the  decision  of  A'Beckett,  J., 
reported  supra  at  p.  671  et  seq.,  where  the  facts  and  the  full  text 
of  rules  108  and  109  of  the  defendant  society's  rules  are  set  out. 

Rules  101  and  117  were  as  follow^s : — 

Rule  101  :— "  Every  person  taking  shares  in  this  Society  shall  pay  the 
sum  of  two  shillings  and  sixpence  per  share  as  entrance  fees,  and  shall  be 
eatitled  to  hold  for  his  sole  use  and  benefit  three  hundred  investing  shares 
Vol.  29,  V.L.R.  III 
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or  one  hundred  borrowed  shares  and  no  more ;  and  the  subscription  or 
IMiynient  on  each  investing  share  shall  be  five  shillings  per  month,  payable 
monthly,  quarterly,  half-yearly,  or  yearly  in  advance,  but  subscriptions  i4o 
I)aid  in  advance  shall  not  mature  shares  for  the  purpose  of  withdrawal. 
Shareholders  making  payments  in  advance  for  a  period  of  not  less  than 
six  months  shall  be  allowed  such  a  rate  of  interest  as  the  Board  of  Directors 
may  from  time  to  time  allow.  Such  payments  shall  be  made  at  the  office 
of  the  Society,  subject  to  the  penalties  hereinafter  specified,  until  the  sub- 
scriptions, interest  and  profits  as  further  provided  for  in  these  rules  shall 
have  accumulated  to  fifty  pounds  at  the  least  for  each  share,  when  such 
share  shall  be  satisfied  out  of  the  fimds  of  the  Society  as  provided  for  in 
rule  108,  and  the  members  connection  with  the  Society  so  far  as  such 
share  is  concerned  shall  cease  and  determine." 

Rule  1 17  : — "  If  any  dispute  arise  between  the  Society  and  any  memlxT 
or  members  of  the  Society  or  between  any  officer  or  member  of  the  Society 
or  any  other  person  claiming  through  or  on  account  of  a  memlx'r  and  the 
Directors  on  any  matter  the  same  shall  be  referred  to  arbitration,  in  which 
case  two  arbitrators  shall  Ix!  named  (who  shall  not  be  members  of  the 
Society),  one  by  the  member  and  the  other  by  the  Directors,  to  hear  and 
determine  the  dispute,  and  such  arbitrators  shall  before  entering  ou  the 
arbitration  also  appoint  a  third  arbitrator  to  act  with  them  in  the  matter. 
\j\roi\  such  arbitration  the  said  arbitrators  or  any  two  of  them  may  call 
for  the  production  of  any  books,  documents,  or  evidence,  and  examine  any 
party  they  may  think  fit,  and  the  costs  attending  and  consequent  upoii 
such  reference  and  incidental  thereto  shall  be  lx)rne  and  paid  in  such 
manner  as  the  said  arbitrators  or  any  two  of  them  may  direct.  The  dc^cisioii 
of  the  said  arbitrators  or  any  two  of  them  shall  be  final.*' 

It  is  not  considei'ed  iiecessaiy  to  rejxn-t.  the  arguments  us  to  the 
interpretation  of  the  rules. 

haacSy  KT.,  and  Wcigall  (with  them  (ruest)  for  the  plaintiff, 
apjx^llant — Where  a  meml^er  is  given  a  pi-efei'ence  hy  the  rules  of 
a  society,  he  takes  that  preference  with  him  into  a  licjuidation  of 
the  society,  and  he  cannot  have  it  destroyed  by  a  general  adminis- 
tration or  distribution  :  Walton  v.  Edge  (a).  The  case  of  Striind  v. 
Permanent  Mutual  Benefit  Building  Society  (6)  shows  how  the 
rules  of  a  building  society  <us  l)etween  withdrawing  and  investing 
shaivholders  are  to  \ye  worked  out.  A  consideration  of  the  rules 
shows  that  the  plaintiff  is  no  longer  a  memter  of  the  society  ;  but 
even  if  he  l)e  a  memlx>r,  the  rules  cannot  l)e  alteivd  to  his  individual 
detriment.  In  the  case  of  the  Campanieit  Acts  even  the  statutory 
power  to  make  alterations  is  to  be  exercised  subject  to  what  juay 

(a)     L1884J  10  App.  Cas.  33.  (b)     11897]  18  N.S.W.  L.R.  194. 
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be  called  equitable  considerations :  Gf,  Allen  v.  Gold  Reefs  of  West 
Africa  Limited  (c).  The  case  of  Auld  v.  Glasgow  Working 
Men's  Building  Society  (d)  is  directly  applicable,  a  similar  resolution 
to  that  proposed  here  being  held  ultra  vires  :  See  per  Lord  Halsbury, 
L.C.,  at  p.  202. 

Counsel  also  referred  to  Pepe  v.  City  and  Suburban  Permanent 
Building  Society  (e)  and  Thompson  v.  Atlas  PermaTient  Building  . 
Society  (f). 

Higgins,  K.C.,  and  Danis  for  the  defendants,  respondents — ^The 
plaintiff  had  no  right  to  what  he  claimed  after  the  society  had 
ceased  its  normal  working.     Such  privileges  as  are  given  by  the 
rules  are   given  only  while  the   society  is  in  full  swing ;  Gf.  In  re 
Ambition    Investment    Building   Society   (g) ;  In   re   Go-operative 
Starr-Bowkett  Permanent  Land  and  Building  Society  (h) ;  In  re 
Counties   Conservative   Permanent   Benefit   Building  Society  (i) ; 
Sixth   West   Kent  Mutual   Building  Society    v.   Hills  (k) ;    and 
Barnard   v.    Tomson   (I).    The   two   first-mentioned   cases   show 
that  the  knowledge  of  the  individual  member  as  to  whether  the 
liquidation  of  the  society  is  impending  is  immaterial ;  the  question 
is  one  of  knowledge  and  intention  on  the  part  of  the  society  itself. 
In  this  case,  when  the  notice  of  withdrawal  was  given  or  matured, 
it  was  generally  recognized  that  the  society  could  not  carry  on 
business ;  or,  alternatively,  the  plaintiff  in  fact  knew  this.    Any 
priority  which  otherwise  the  plaintiff  might  have  had  was  thus 
lost :    Gf,  In   re  Sunderland  32nd   Universal  Building  Society : 
Rawlings  v.  Oliver  (m).     Pepe's  Case  (n),  cited  by  the  other  side, 
decides  two  things — (1)  that  by  new  rules  you  can  interfere  with 
the  right  of  a  person  whose  shares  are  matured ;  and  (2)  that  a 
member  remains  a  member  until  he  is  paid.    That  case  has  been 
recognized  as  an  authority  in  Botten  v.  City  and  Suburban  Build- 
ing Society  (o) ;  and  cf.  Aliens  Case  (p)  and  Sibun  v.  Pearce  (q). 

(c)     [1900]  I  Ch.   656,  at   pp.   671,       ik)     [1899]  2  Ch.   60,  and   note   at 


676. 

p.  64. 

(d) 

[1887]  12  App.  Cas.  197. 

U) 

[1894]  1  Ch.  374. 

(c) 

[1893]  2  Ch.  311. 

(m) 

[1890]  24  Q.B.D.  394,  at  p.  403. 

(/) 

[1894]  97  L.T.  Journal  218. 

in) 

[1893]  2  Ch.  311. 

ig) 

[1896]  1  Ch.  89. 

(0) 

[1895]  2  Ch.  441. 

ih) 

[1896]  22  V.L.R.  47. 

(p) 

[1900]  1  Ch.  656,  at' p.  673. 

ii) 

[1900]  2  Ch.  819. 

(?) 

[1890]  44  Ch.  D.  354. 
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The  plaintiflF  has  always  acted  and  been  treated  as  a  member  of 
the  society,  and  has  always  exercised  the  rights  of  a  member  by 
voting  as  such.    The  plaintiff  is  therefore  bound  by  the  new  rules- 

[Madden,  C.  J.,  referred  to  Baily  v.  British  Equitable  Assurance 
Company  (r).] 

That  case  has  no  application  here.  There  the  Court  merely 
held  that  the  society  had  no  right  to  interfere  with  the  rights  of 
persons  who  were  not  memljers  of  the  society. 

[Madden,  C.J.  I  cite  that  case  on  the  assumption  that  the 
plaintiff  has  ceased  to  be  a  member  of  the  society  and  is  therefore 
merely  an  outsider.] 

Still  the  plaintiff's  rights  are  such  as  spring  out  of  his  original 
contract  with  the  society.  If  he  is  a  **  quasi-member  " — as  members 
in  his  position  have  l^een  called — ^lie  has  his  rights  under  his  con- 
tract with  the  society ;  and  he  cannot  dissever  himself  from  his 
relations  with  the  society  imder  such  contract.  Cf,,  on  these 
questions  of  alterations  of  rules  and  reduction  of  shares,  Baily  s 
Case  (s) ;  Punt  v.  Symons  and  Co.  Limited  (t) ;  In  re  Wel^>ach 
Incandescent  (ras  Light  Company  Limits  (u) ;  Underwood  v. 
London  Music  Hall  Limited  (v) ;  Strohnienger  v.  Finshury  Per- 
manent Investment  Building  Society  (w) ;  Andrews  v.  Ga3  Meter 
Company  (x) ;  Laing  v.  Reed  (y) ;  and  Hardcojstle  on  Statutory  Law 
(3rd  ed.),  p.  7.  In  HilVs  Case  («),  Byrne,  J.,  says  that  *'  in 
view  of  the  decisions  in  Strohmenger*s  Case  (a)  and  Pepes 
Case  (6)  it  is  impossible  to  contend  successfully  that  the 
right  of  a  member  of  a  building  society  like  the  present  may 
not  be  varied  by  a  new  rule  made  under  and  in  accordance  with 
its  statutory-  power  of  altering  rules  ;  and  the  rules  may  be  varied 
so  as  to  affect  the  rights  of  a  member  even  aft^r  he  has  given  notice 
of  withdrawal."  Further,  the  plaintiff  as  a  co-adventurer  or  qiiasi- 
partner  is  hable  for  his  share  of  the  losses,  and  must  bear  the  de- 
duction of  losses  provided  for  in  the  rules :  Cf.  Bradbury  v.  Wild{c), 


(r)  [1904]   1   V\\.  374,  at  p.  385. 

(«)  [1904]  1   Ch.  374,  at  p.  384. 

(t)  [1903]  2  Ch.  506. 

(u)  [1904]  1  Ch.  87. 

(V)  [1901]  2  Ch.  309,  313. 

{w)  [1897]  2  Ch.  469,  at  p.  477. 

{x)  [1897]  1  Ch.  361. 


(.V) 

[1869]  L.R.  5  Ch.  4,  at  pp.  0. 

10. 

it) 

[1899]  2  Ch.  60,  at  p.  68. 

(a) 

[1897]  2  Ch.  469. 

(fe) 

[1893]  2  Ch.  311.                              1 

(c) 

[1892]  1  Ch.  377. 
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He  cannot  assume  a  common  law  attitude  as  mere  creditor. 
Again,  the  plaintiflf  lias  no  riglit  which  he  can  assert  until  he 
has  tried  arbitration  under  rule  117.  He  is  subject  to  the  arbitration 
rules,  Ijecause  disputes  might  arise  after  the  maturity  of  shares — 
e.g.,  as  to  deduction  for  losses.  Where  the  rules  of  a  building  society 
provide  for  arbitration  the  Coui-t  has  no  jurisdiction  to  hear  a 
dispute  Ijetween  the  society  and  one  of  its  memljers  :  See  Municipal 
Building  Society  v.  Kent  (d) ;  Hack  v.  London  Provident  Building 
Societ9^  {e);  Johnson  v.  Altringham,  etc..  Society  (f);  Melbourne 
Permanent  Building  Society  v.  Taylor  (</) ;  and  Figgis  v.  Mons- 
houryh  (h).  The  cases  show  clearly  that,  even  though  a  memter 
has  given  notice  of  withdrawal,  he  remains  a  member  of  the  society, 
so  that  any  dispute  between  him  and  the  society  must  be  referred 
to  arbitration  :  Mackenzie  v.  The  Everton  and  West  Derby  Per- 
manent Building  Society  (i) ;  Walker  v.  General  Mutual  Building 
Society  (k). 

Counsel  also  referred  to  Wurtzburg  on  Building  Societies  (4th 
ed.),  pp.  182,  254,  and  the  cases  there  cited. 

Isaacs,  K.C.,  in  reply — On  the  question  as  to  whether  the 
plaintiff  has  ceased  to  Ije  a  member,  see  Sibun  v.  Pearce  (J). 

[Hood,  J.,  referred  to  Christie  v.  Northern  Connties  Permanent 
Benefit  Building  Society  (vi).] 

If  the  plaintiff  hiis  ceased  to  be  a  meml)er  there  is  nothing  in 
the  rules  which  says  he  must  go  to  arbitration.  Prima  facie 
there  is  jurisdiction  in  this  Court,  and  it  requii'es  express  woids 
to  take  it  away.  In  any  case  the  defendants  should  have  asked 
for  a  stay  of  the  action  on  the  ground  that  there  was  no  jurisdiction 
— ^that  is,  if  they  are  relying  merely  on  the  rules,  apart  from  the 
Act  of  Parliament.  There  is  no  case  which  says  that  a  person 
who  has  ceased  to  l)e  a  member  is  to  l^e  considered  for  any  purposes 
a  meml)er;  he  is  outside  the  rules  altogether.  Wurtzburg  on 
Building  Societies  (4th  ed.),  p.  253,  says: — "The  following  are 
amongst  the  cases  which  must  be  tried  by  theCouit : — The  question 


(d)  [1884]  9  App.  Cas.  260,  at  pp. 

277,  278. 

(e)  [1883]  23  Cli.  D.   103. 

(/)     [1884]  49  L.T.  (N.S.)  568. 
ig)    [1896]  21   V.L.R.  716. 


(A)    [1896]  21  V.L.R.  721. 

(i)     [1890]  61  L.T.  680,  at  p.  683. 

(k)     [18871  36  Ch.  D.  777. 

(l)     44  CD.  354,  at  p.  371. 

(m)    [1899]  43  Ch.  D.  62. 
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or  dispute  whether  a  man  is  a  member  of  the  society  or  not."    The 

principle  of    In  re  Ambition  Investment  Building  Society  (n)  has 

no  application  here. 

[Per  Curiam.    We  have  no  trouble  about  that.] 

Ck)un8el  also  referred  to  The  New  River  Company  v.  Mather  (o) 

and  Heyward  v.  East  London  Waterworks  Company  (/)). 

Madden,  C.J.,  dehvered  the  judgment  of  the  Court  [Madden. 
C.J.,  Hodges  and  Hood,  JJ.]  We  think  that  the  time  which  has 
been  spent  in  this  case  relieves  us  from  deferring  consideration  of 
this  matter  further.  Most  of  that  which  comes  before  us  for  our 
consideration  depends  upon  the  true  interpretation  of  these  rules, 
and  it  certainly  is  nothing  more  than  a  well-deserved  compUment 
to  the  kindred  of  draftsmen  to  say  that  such  rules  have  never  been 
seen  before.  A  great  many  authorities  have  been  cited  in  the 
course  of  the  argument,  and  in  a  great  degree  those  cases  depend 
upon  the  particular  features  of  the  rules  then  in  the  contemplation 
of  the  Court.  We  have  to  interpret  these  rules  as  best  w^e  can, 
and  it  is  quite  certain  that  logically  there  is  no  satisfactory^  con- 
clusion to  be  drawn  from  the  reading  of  them  at  all.  All  we  can 
do  is  to  make  the  best  reading  of  them  which  we  find  possible. 

We  think  it  is  quite  clear,  agreeing  with  our  brother  A'Beckett, 
that  these  rules  do  undoubtedly  give  a  priority  to  that  class  of 
shareholders  which  has  been  spoken  of  as  holders  of  matui-ed  shares 
as  contradistinguished  from  those  who  are  called  withdrawn 
members.  Those  expressions  in  themselvas  are  not  quite  accurate, 
but  they  have  served  for  the  purpose  of  the  argument,  and  they 
will  serve  for  the  purpose  of  the  judgment  to-day.  His  Honor 
was  quite  satisfied  that  whatever  else  the  rules  did  they  did 
establish  a  priority  of  the  first  of  those  classes  as  against  the 
second. 

In  order  to  get  rid  of  it  one  has  to  observe  that  nobody  under 
these  rules  was  allowed  to  retire  from  the  society  until  after  twelve 
months  of  membership  had  been  attained,  except  in  the  case  of 
those  who  had  died,  and  whose  representatives  were  allowed  to 
withdraw  from  the  society  even  if  the  deaths  occurred  wnthin  the 


(n)    [1896]  1  Ch.  89 


(p)    [1884]  28  Ch.  D.  138. 


(o)     [1876]  L.R.  10  C.P.  442,  at  p.  454. 
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twelve  months,  and  except  also  in  the  ease  of  persons  who  had  F.C. 

become  lunatic  within  the  twelve  months.    There  seems  to  l)e  1904 

an  expi-ess  exception  made  in  favour  of  those  persons  that,  whenever  g^^ 

they  lijul  died  or  Ijecome  limatic,  whether  before  or  after  twelve  -.  •• 

months  of  membership,  thev  were  placed  in  a  special  class   by       Victobia 

*       Permanent 
themselves,  and  therefore,  were  always  excepted  from  the  rules.       Building 

Having  said  so  much,  we  may  wipe  out  of  consideration  those  

elaaaes  of  persons.  Aforf^ien,  C.J. 

What  we  come  to  next  is  this : — ^What  was  the  actual  position 
of  persons  who  held  shares  which  had  matured  as  distinguished 
fi-oni  jx»r8ons  who  withdrew  their  shares  according  to  i^ule  108  ? 
One  has  to  look  for  this  purjwse  to  rule  101  first.    That  provides 
for  the  manner  in  which  a  j:)erson  may  take  up  shares,  for  the 
number  of  shares  he  may  take  up,  for  the  amount  of  the  subscrip- 
tion, and  for  the  periods  of  j)roportionate  payments.    It  provides 
that  he  may  pay  money  in  advance  if  he  likes,  but  that  that  advance 
payment  shall  not  operate  to  mature  his  shares  untimely.    It  then 
provides  that  people  making  payments  in  advance  may,  as  the 
directora  see  fit,  have  interest  in  respect  of  those  advance  payments. 
It  then  provides  that  "  Such  payments  shall  te  made  at  the  ofiice 
of  the  society,  subject  to  the  penalties  hereinafter  specified,  until 
the  subscriptions,  interest,  and  profits  as  further  provided  for  in 
these  rules   shall  have  accumulated  to  fifty  pounds  at  the  least 
for  each  share,  when  such  share  shall  be  satisfied  out  of  the  funds 
of  the  society  as  provided  for  in  rule  108,  and  the  mem  leer's  con- 
nection with  the  society  as  far  as  such  share  is  concerned  shall  cease 
and  determine."    Now,  but  for  the  proviso  as  to  rule  108,  that 
would  be  a  fairly  clear  rule.    It  is  not  elegant  and  not  very  specific, 
but  still  it  is  intelligible  enough,  and  it  would  seem  to  clearly  show 
that  when  a  subscriter  reached  oOf.,  two  things  would  happen — 
firstly,  his  connection  wath  the  society  would  stop  ;  and  secondly,  he 
would  \ye  entitled  to  })e  paid.    Then,  when  one  looks  at  rule  109, 
it  bears  out  that  view  in  a  very  plain  way.    In  the  first  jJaee  it 
says — **  Next   after  payment  of  withdrawn   shares   to   the  legal 
representatives  of  deceased  or  hmatic  menibera  "  (the  classes  which 
I  have  already  mentioned  as  excepted  from  the  rules)  "  the  j)ersons 
holding  imadvanced  shares  paid  up  for  the  prescribed  term  shall 
have  the  preference,  and  shall  be  paid  out  in  full  and  in  rotation 
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according  to  their  respective  subscriptions  being  fully  discharged, 
subject  however  to  the  aforesaid  deduction  for  excess  of  expense?, 
or  losses  if  any,  and  the  interest  payable  annually,  half-yearly,  or 
quarterly  at  a  rate  to  be  fixed  by  the  Board  of  Directors  shall  be 
allowed  to  such  members  holding  paid-up  shares  on  the  amounts 
respectively  due  to  them,  such  interest  to  commence  from  the 
date  of  the  realization  of  their  shares  respectively."  The  word 
"  realization  '*  there  means  the  consummation  of  the  share-r^its 
ultimatum,  its  final  prosperity  and  success.  Therefore  one  finds, 
reading  that  rule  next  after  rule  101,  that  it  contains  the  words 
that  the  share  which  is  to  be  paid  in  full  is  to  be  "  subject  however 
to  the  aforesaid  deduction  for  excess  of  expenses,  or  losses."  All 
that  therefore  shows  that  rule  108,  in  the  natural  order  of  things 
as  well  as  arithmetically,  ought  to  precede  rule  109.  Of  course, 
there  was  an  original  rule  108,  which  was  struck  out,  and  the 
present  rule  was  substituted  for  it.  Eule  108  provides  that 
members  who  have  not  received  advances,  and  who  may  be 
desirous  to  withdraw,  may  if  they  think  fit  withdraw  and  take 
their  money  with  interest,  but  leaving  any  bonuses  behind  them. 
These  are  spoken  of  as  "  withdrawals."  The  rule  goes  on—*'  Such 
withdrawals  shall  be  regulated  as  follows : — No  withdrawals  shall 
be  permitted  unless  in  the  case  of  death  or  insanity  of  the  member 
under  twelve  months  from  the  date  of  each  member's  admission 
respectively,  provided  always  that  payment  of  any  debts  due  from 
the  society  shall  if  required  by  the  Board  of  Directors  be  made  before 
any  share  shall  be  withdrawn  therefrom.  The  sum  paid  for  with- 
drawals shall  in  no  case  exceed  half  the  income  derived  from  the 
investing  shares,  and  withdrawn  shares  (not  wholly  subscribed  for) 
shall  be  paid  out  according  to  the  priority  of  the  applicants.  In 
case  the  expenses  of  the  Society  and  any  loss  sustained  by  it  exceed 
the  profit,  all  withdrawn  shares  shall  be  chargeable  with  a  due 
proportion  of  such  excess,  and  this  rule  shall  equally  apply  to 
members  cancelling  their  unadvanced  shares  previously  to  their 
taking  a  loan  from  the  society,  all  subscriptions  ceasing  from  the 
expiration  of  such  notice,  and  the  society  shall  be  liable  to  pay  interest 
on  the  amount  at  the  rate  of  8  per  cent,  per  annimi  until  paid." 

Now,  in  that  rule  the  only  deduction  that  is  mentioned  is  the 
deduction  that  takes  place  in  the  last  clause  of  it.    Put  that  in  its 
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place  before  rule  109,  and  then  look  back  to  see  what  is  the  "  afore- 
said deduction  for  excess  of  expenses,  or  losses,"  which  is  referred  to 
in  rule  109.  One  sees  that  it  is  the  deduction  mentioned  in  the  last 
clause  of  rule  108.  Therefore,  if  one  were  without  more  question 
about  it  to  read  these  three  rules  in  that  way,  they  all  hang  together 
in  a  reasonable  fashion — not  altogether  satisfactory  in  view  of  the 
accurate  mind  of  a  draftsman,  but  sufficient  to  see  that  if  that 
meaning  is  taken  and  the  rules  are  read  one  with  the  other,  without 
all  that  precedes  that  last  clause  of  rule  108,  that  clause  applies  to 
all  shares  withdrawn  from  the  society.  They  aiv  to  Ijear  their 
proportion  of  the  excess  of  losses  over  profits.  It  relates  to  the 
new  class  of  shares  as  contradistinguished  from  the  class  of  matured 
shares  called  withdrawn  shai'es,  and  which  may  l^e  so  called  having 
regard  to  the  earlier  part  of  rule  108. 

Therefore,  rule  108  creates  a  new  class  of  shares,  and  then 
calls  that  new  class  which  it  creates  *'  withdrawn  shares."  The 
word  "  withdrawn  "  would  not  unnaturally  apply  to  shares  in- 
cluded in  withdrawals  ;  but,  howe\er,  the  shares  are  taken  from 
the  society.  That  is  to  say,  it  would  refer  to  both  matured  and 
withdrawTi  shares.  Nevertheless,  the  shares  are  withdrawn. 
Although  the  language  is  inapt  and  embarniasing,  nevertheless 
it  would  cover  lx)th  classes  of  shares. 

In  this  relation  the  difficulty  arises  thus : — According  to  the 
judgment  of  our  brother  A'Beckett,  he  notices  that  inile  101  con- 
tains that  expression — **  Such  shares  shall  l)e  satisfied  out  of  the 
funds  of  the  Society  as  i)rovided  for  in  rule  108."  He  then  looks 
to  rule  108,  and  sees  that  ]}rovision  that  "  the  sums  paid  for  with- 
drawals shall  in  no  case  exceed  half  the  income  derived  from  the 
investing  shares.'*  He  says,  therefore,  that  that  must  apply  to 
the  case  of  matui-ed  shares.  His  Honor  goes  on  to  say  that  anyone 
acquainted  with  the  business  of  building  societies  would  know- 
that  such  a  thing  could  never  be  done — that  it  is  impossible  that 
the  two  classes  of  shai*es  could  e^•er  be  paid  out  of  the  one-half  of 
the  mcome.  He  emphasizes  that  fact,  but  he  goes  on  to  say  that 
there  is  a  provision  in  rule  101  that  the  money  is  to  be  paid  as 
provided  in  rule  108,  **  and  therefore,  nonsense  though  it  appears 
^  be,  I  must  give  practical  effect  to  it,  and  the  only  way  is  to  say 
^iiat  it  must  be  interpreted  in  such  a  way  as  that  payment  of  both 
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cliisses  of  shai'es  is  to  Ije  macle  out  of  oiie-lialf   of  the  income,  as 
provided  iii  rule  108/* 

But  we  think  that  Hi«  Honor  lias  fallen  into  error  in  applying? 
the  whole  of  rule  108  to  rule  101,  and  that  as  a  matter  of  fact  all 
that  needed  to  l)e  done  was  to  aj)plY  the  last  clause  of  rule  108  to 
satisfy  the  jH-oviso  of  I'ule  101.  Jlule  101  does  not  say  that  ever}* 
l)art  of  rule  108  shall  apply  to  rule  101,  but  only  that  the  payment 
in  full  which  is  to  satisfy  the  matured  shai-es  out  of  the  funds  of 
the  s(x;iety  shall  Ije  as  pix)\ided  in  rule  108.  That  merely  means 
the  payment  is  to  l)e  satisfied  in  full,  but  subject  to  having  deductions 
made  in  respect  of  the  excess  of  losses  over  profits.  We  therefore 
agree  with  His  Honor  that  there  are  two  classes  of  shares,  and  that 
matui"ed  shares  ha\e  a  ])riority  over  withdrawn  shares ;  but  we 
think  that  matured  shares  have  to  ])e  paid  in  full,  in  rotation  where 
there  are  more  than  one,  out  of  the  funds  of  the  society,  and  that 
the  only  limitation  is  that  each  share  shall  Ijear  its  proportion  of 
the  excess  of  losses  over  profits.  That  is  the  interpretation  we  give 
to  the  rules.  That  interpretation  makes  the  rules  run  as  smoothly 
as  the  ordinary  canons  of  interi^i-etation  will  allow.  We  are 
bomid  to  interpivt  evei-y  part  of  them,  and  keep  every  ]>art  of  them 
alive  as  far  as  possible,  and  we  think  that  that  interpretation  gives 
effect  to  the  ordinaiy  rules  of  interjji'etation. 

The  next  question  is  this : — Does  a  ])erson  whose  shares  have 
matured — have  reached  Ml. — continue  or  cease  to  lx»  a  member? 
In  our  opinion  he  ceases  to  \ye  a  meml)er,  because  rule  101  makes  pro- 
vision that  the  payments  are  to  Ije  made  until  the  sutecriptions, 
etc.,  shall  have  accumulated  to  oOZ.,  "  when  such  shai-es  shall  be 
satisfied  out  of  the  funds  of  the  Society,  as  provided  for  in  rule  108, 
and  the  member's  connection  w^ith  the  Society,  so  far  as  such  share 
is  concerned,  shall  ceiise  and  determine."  We  think  that  must  aim 
at  this — "  Now,  your  share  has  rii)ened,  and  it  is  j)ro]ier  that 
you  should  withdraw."  One  of  the  foundations  of  these  societies 
is  that  when  a  share  shall  have  come  to  maturity  the  holder  of  it 
shall  withdraw  and  not  Ix^  hngering  on  and  taking  interest  for 
that  shai-e.  What  is  wanted  is  a  series  of  new  shares  constiuitly 
coming  (m  in  succession,  which  will  run  for  a  long  period  of  con- 
tribution, and  which  will  not  Ije  constantly  making  demands  on 
the    society  for  redemption.    Therefore    w^hen  50L  is  reached  it 
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3ught  to  be  paid  off.    We  think  tliose  two  i)hrasea,  "  such  share 

shall  be  satisfied,"  and  "  the  nienilx»r's  connection  with  the  Society 

.     .    shall   cease   and   determhie/'   run   together.    What   is 

meant  is  this — "  The  50i.  has  matured,  now  out  you  go.     Vou  will 

be  paid  in  full ;  if  more  than  one  of  you,  then  in  rotation.    We 

get  rid  of  you,  and  you  sever  your  connection  so  far  as  the  matured 

shares  are  concerned."    That  is  the  purpose  of  the  society.    We 

think  that  view  is  more  probable,  because  it  is  quite  clear  that  once 

a  share  has  matured  it  cannot  any  longer  share  in  profits  such  as 

any  other  shai-e  in  process  of  maturing  will  get.    All  that  it  can 

get  is  such  interest  as  the  directors  choose  to  fix.    The  rule  is 

that  if    the  money  remains  in  the  shai^eholder  cannot  have  the 

same  advantage  as  another  member,  and  he  cannot  have  the  same 

advantage  he  would  have  from  lending  out  a  certain  sum  of  money 

in  hand  to  another  institution. 

I  am  reminded  by  my  brother  Hood  in  this  connection  that 

rule  109  uses  the  word  '*  meml^er  "  in  respect  of  a  person  whose 

share  has  matured,  in  this  way  : — After  providing  that  persons 

holding  shares  fully  paid  up  are  to  Ix^  paid  in  full,  subject  to  the 

aforesaid  deduction,  the  rule  provides  that  "  the  interest     .... 

shall  be  allowed  to  such  members  holding  paid-up  shares  on  the 

amounts  respectively  due  to  them.*'    We  think  that  that  word 

"  memljer  "  is  not  used  for  the  purpose  of  making  that  man  a 

member  who  was  not  such  by  the  previous  rules,  and  had  severed 

his  connection  with  the  society.    We  think  it  is  used  for  lack  of  a 

better  word.     The  draftsman  had  not  a  very  fruitful  mind,  and 

apparently  the  word  clung  around  him,  and  he  used  it  for  lack 

of  a  better,  not  for  the  purpose  of  annulling  the  previous  provisions 

made  by  rule  101. 

Now  comes  the  next  question.  It  is  said  in  this  ])ai'ticular  case 
that  the  rule  of  law  re-st4ited  in  In  re  Amhition  Inventment  Building 
Society  (q\  which  has  l)een  i-eferred  to,  applies  hei-e.  That  case 
examined  a  series  of  causes  which  pivceded  it,  and  ])laced 
them  on  an  intelligible  basis  by  correlation  and  analysis.  That 
particular  case  was  one  in  which  the  society  had  come  into  liijuida- 
tion,  and  a  certain  ]>erson  claimed  that,  before  it  had  come  into 
liquidation,  she  had  given  notice  of  withdrawal  of  her  shai-es. 

Iq)     [1896]   1  Ch.  89. 
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She  would  l)elong  to  tlie  second  class  of  jiersons  I  have  referred  to. 
It  WHS  said — "  You  cannot  do  this — the  society  is  in  liquidation ; 
and  then  the  question  arises — ^there  must  l)e  a  time  when  a  man 
exei-cising  his  right  under  the  rules  inav  witlidraw,  but  there  must 
Ije  a  time  when  that  right  stojis.'*  The  Court  was  of  opinion  that, 
where  a  society  goes  into  litjuidation,  thei-e  must  l3e  a  time  at  which 
it  is  plain  a  stamjx^le  of  the  shareholdei's  cnnnot  l)e  ix^rmitted, 
otherwise  a  great  injustice  would  be  done.  They  say  that  that 
time  is  when  the  society's  business  stops,  or  ^^'hen  the  management 
•makes  it  plain  that  the  business  must  stoj).  That  was  the  decision. 
But  the  language  of  the  Court  in  delivering  its  judgment  seemed  to 
go  further  than  the  particular  case  required,  and  to  indicate  that, 
whether  the  society  goes  into  liquidation  or  not  as  a  fact,  still, 
after  it  does  stop  its  normal,  natural,  and  regular  business,  or  makes 
it  plain  that  it  intends  to  or  must  stop,  then  the  rules  become 
practically  paralyzed ;  that  the  rules  are  given  to  the  management 
to  conduct  the  aflfairs  of  the  society  on  certain  si3ecific  lines.  If 
it  cannot  conduct  them  on  those  lines  then  it  is  not  to  conduct 
them  at  all.  The  rules  no  longer  operate.  It  is  said  this  case 
comes  within  that  principle,  that  the  society  had  in  fact  stopped, 
and  that  it  is  j)lain  that  it  could  not  do  anything  else.  We  are 
of  opinion  that  that  is  not  so.  It  is  quite  clear  that  with  other 
financial  institutions  it  suffered  severely,  that  there  was  danger 
on  ever}^-  hand,  and  that  something  had  to  Ije  done.  Tliis  par- 
ticular society  t(K)k  in  sail.  It  did  not  stop.  It  ne\er  gave  any 
indication  of  its  intention  to  stop,  but  it  has  carried  on  business 
from  that  day  to  this.  But  it  resolved  to  go  slowly  and  cautiously 
in  the  business  before  it.  We  think,  therefore,  it  is  impossible 
to  say  that  it  stopped,  l^ecause  it  had  not  stopjx^d,  nor  was  there 
any  reason  to  l^elieve  that  it  would  stoj).  Tlie  answer  is  that  it 
did  not  stop,  and  has  not  stop})ed  now.  It  carried  on  business, 
not  in  the  same  prosperous  way,  but  as  Ijest  it  could,  and  with 
some  degree  of  success.  It  is  a  question  of  fact,  and  in  this  par- 
ticular case  the  facts  show  that  it  is  not  within  the  rule. 

Then  comes  the  other  question  that  remains  in  respect  of  these 
shares.  I  had  better  conclude  the  answer  which  is  set  up  to  the 
plaintiflf's  claim  altogether.  It  is  said  that  the  plaintiff  has  taken 
the  wrong  procedure— that  he  ought  to  ha^^  proceeded  by  arhitra- 
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tion  under  rule  117.    That  rule  is  adopted  in  pursuance  of  sees.  8  V.G, 

and  28  of  the  Buildifig  Societies  Act  1890,  which  give  authority  1904 

to  a  society  to  make  such  rulas  as  they  are  minded  to  adopt.    They  |^^^ 

adopted  this  rule  : — **  If  any  dispute  arise  between  the  Society  and  tt  *'*   d 

any  member  or  members  of  the  Society,  or  between  any  officer  or       Vic?toria 

Permanent 
member  of  the  Society,  or  any  other  jjerson  clanning  through  or       Building 

on  account  of  a  member,  and  the  Directors  on  any  matter  the  same  

shall  be  referred  to  arbitration,  etc."    In  this  case  we  have  already  *       ' 

found  that  the  plaintiff  had  ceased  to  te  a  member  at  the  time 
when  this  question  arose.  He  had  matured  hia  share,  which 
belonged  to  the  matured  class,  and  the  I'esult  of  the  other  rules 
was  that  he  ceased  to  \ye  a  member.  Therefore  this  ])articular 
rule  does  not  apply  to  him  at  all.    It  only  applies  to  memters. 

A  numljer  of  cases  were  cited  to  show  that  in  England  in  certain 

societies,  either  where  a  person  had  Ijeen  a  member  and  continued 

to  \ye  a  memter,  or  where  a  man  had  attained  a  right  in  resjiect 

of  his  memberahip  and  then  had  ceased  to  l)e  a  memljer,  he  might 

]ye  said  to  Ije  '*  a  })ei'son  claiming  through  or  on  account  of  a  member," 

Ijecause  although  he  was  himself  alone  at  that  time,  he  had  Ijeen  a 

member  and  rights  were  'apjiertaining  to  him  by  reason  of  his 

membership,  and  therefore,  though  not  legally  a  member,  he  was 

a  person  claiming  through  or  on  account  of  a  member.    But  in 

those  cases  the  language  of  the  rule  was  that  a  member  or  anyone 

claiming  through  or  on  account  of  a  member  who  had  a  dispute 

with  the  society  would  still  \ye  a  memljer  and  subject  to  arbitration. 

But  here  the  language  is  "  any  other  person  claiming  through 

or  on  account  of  a  meml^er  and  the  Directors.^*    We  think  this     • 

case  is  not  that,  and  therefore  those  authorities  do  not  affect  the 

position  here.    Therefore,  as  we  hold  that  the  plaintiff  was  no  longer 

a  member,  he  was  not  Ijound  to  go  to  arbitration.    In  that  respect 

we  agree  with  our  brother  A'Beckett. 

I  may  now  say  appropriately  that  we  tliink,  on  the  interpreta- 
tion we  have  attached  to  the  rules,  that  the  owner  of  a  matured 
share  is  a  i^erson  who  in  res])ect  of  that  share  is  liable  to  bear  a 
deduction  in  resjx^ct  of  the  excess  of  losses  over  profits.  We  think 
it  is  clear  that,  under  the  last  clause  of  rule  108,  as  well  as  the 
clause  in  rule  109,  matured  shares,  in  common  with  all  other  shares 
withdrawn  from  the  society,  must  Ije  subject  to  that  deduction. 
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Then  comes  the  question  how  that  member  is  to  l)e  dealt  with 
in  this  case.  It  is  quite  clear  that  if  he  had  l)een  settled  with  at 
the  date  of  the  maturity  of  his  shares  he  would  have  had  to  bear 
that  deduction,  and  it  would  have  had  to  be  ascei-tained  then.  It 
is  said  that  one  of  the  rules  which  relates  to  that  deduction  provides 
that  in  arrivinj^  at  the  position  of  the  society  as  to  what  may  be 
its  profits,  '*  the  remaining  portion  of  the  profits  (after  providing 
for  all  losses  and  anticipated  losses)  shall  be  equitably  proportioned 
at  an  equal  rate  per  cent,  on  the  balance  to  credit  (consisting  of 
sal)scri])tions  and  interest  only)  of  investing  shares  at  the  clos?of 
the  preceding  financial  year"  :  See  rule  107.  It  is  suflBcient 
to  say  that  in  that  rule  there  is  a  deduction  to  be  made  of  **  losss 
and  anticipated  losses."  In  rule  108  it  is  provided  that  that  which 
is  to  l^e  deducted  shall  l3e  **  any  loss  sustained.*'  It  is  therefore 
argued  before  us  that,  as  rule  107  provides  that,  for  the  purpose  of 
calculation  of  the  society's  balance-sheet  profits,  they  must  deduct 
losses  and  anticipated  losses,  and  as  in  the  very  next  rule 
anticipated  losses  are  not  spoken  of,  but  only  sustained  losses  an? 
provided  for,  that  which  is  to  be  deducted  from  matured  share^ 
must  be  losses  which  had  been  sustamed,  after  deducting  from 
them  profits  that  had  been  ascertained.  On  the  reading  of  these 
rules  that  argument  is  undoubtedly  impressive,  and  it  we  had  to 
interpret  the  rules  with  rigidity  it  certainly  would  l)e  a  difficult 
matter  to  get  over  that  argument.  But  it  appears  to  us  that  the 
result  would  Ije  so  unjust  that  we  ought  to  consider  that  the  real 
intention  of  these  rules  is  to  provide  that  everybody  in  his  day, 
and  in  relation  to  his  shares,  shall  have  to  bear  the  particular  losses 
appertaining  to  them.  It  is  quite  clear,  having  regard  to  the  time 
at  which  the  shares  matured,  that  there  must  have  been  losses. 
Our  brother  -\'Beckett,  who  is  the  judge  of  the  facts,  and  vrith 
whose  judgment  we  ought  to  Ije  very  careful  not  to  interfere, 
has  found  that  there  were  undoubtedly  losses.  The  evidence  on 
which  he  acted  is  that  of  Mr.  Buchan,  the  manager  of  the  society, 
who  said  that,  calculating  as  l)est  they  could,  the  losses  which 
inuiuestionably  existed,  and  w^iich  may  Ije  better  or  may  be  worse, 
were  such  that  the  shares  were  depi^eciated  by  7s.  6d.  in  the  pound, 
and  he  says  that  if  they  had  to  calculate  them  as  to  1893-4  they 
would  certainly  lx»  woi-st*.    At  present  the  depreciation  is  7*.  6d. 
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in  the  ix)iind  ;    then  it  was  worse.     His  Honor  hjis  believed  that  F.C. 

evidence,   and   we   are    not    in    a   position   to   say   that  he   was  {^ 

wrong    in    that.      If   we   were    to    form    an    opinion    about    it,  J~" 

whatever    the    position    wjvs    in    189,'i    evervlx)dv   knows    as    a         ,,  "• 

'         "  United 

matter    of    notoriety    that     it     is     better     now.    '  We    tlierefoi'e        Victoria 

think,  as  His  Honor  has    said,   that   thei'e   is   a   loss  of  7s.   6d.       Buildincj 

in  the  jx)und.    It  was  his  right  to  so  decide,  and  we  also  tliink  it  is  a  o<^y- 

reasonable  position  to  take  up  now.     It  is  certainly  the  right  of    ^«c^g^«»  <^'^' 

the  plaintiflf  to  say  that  he  j)refers  to  take  a  new  trial  of  the  action, 

or  to  say  that  he  desires  the  action  to  }ye  sent  to  the  (liief  Clerk 

to  determine  as  to  whether  Is.  Orf.  in  the  pound  is  too  nuicli  for 

this  deduction.    But  it  aj)])eai*s  to  us,  looking  at  the  matter  a  priori, 

if  tlie  plaintiff  went    into  it  he  would  come  out  worse  than  by 

taking  7*?.  6rf.  in  the  p(mnd.    Therefore  we  think  if  that  position  is 

accepted  by  the  plaintiff,  that  he  should  take    his  3000J.,  i.e.,  his 

4800/.  discounted  by  Is.  iSd.  in  the  pound. 

There  is  also  a  claim  that  the  directors  should  now  Ixj  recjuii-ed 

to  fix  the  interest  upon  the  plaintiff's  matured  shares.     But  if 

that  were  done    the  result  would  Ije  that  to  provide  for  it  would 

involve  a  further  discounting  of  his  shares  in  order  to  give  effect 

to  it,  and  to  provide  the  interest  which  might  have  accrued.     If 

the  society  is  not  in  a  position  to  pay  20s.  in  the  pound,  much  less  is 

it  in  a  position  to  pay  interest  which  might  have  accrued.     AVe 

cannot,  thei'efore,  see  that  we  ought  to  make  any  order  in  res]3ect 

of  interest. 

The  only  remaining  thing  to  lx»  referred  to  is  the  proposed  new 

niles.     The  objection  is  taken  that  the  new  rides  are  bad  in  all  * 

|)articular8 ;  that  it  was  an  attempt  to  make  new  rules  against  the 

plaintiff  after  he  hiid  ct^ased  to  Ije  a  meml3er,  ti-eating  him  tis  a 

memljer.     Objection  was  taken  that  that  cannot  ])e  done.     We 

think  that  it  cannot.     We  have  held  that  the  plaintiff  is  not  a 

nieml)er  within  the  rules.     The  rights  he  had  cannot  Ix^  taken 

away  from  him  by  the  society,  of  which  he  is  no  longer  a  memljer. 

That  is  a  common  princijile,  apjirt  from  the  authorities  phiced 

l)efore  us.    But  w(^  think,  in  addition  t.o  that,  that  if  he  had  l^een  a 

memljer  the  attempt    to  imjx>se  these  rules  upon  him  was  not 

horui  fide,  and  not  permissible  under  the  power  to  alter  the  rules. 

It  is  quite  clear  on  the  evidence  before  us  that  this  altei*ation  of 
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the  rules  was  aimed  fairly  and  squarely  against  the  plaintiff.  He 
was  a  trouble.  The  society  was  creeping  on  fairly  satisfactorily,  and 
if  his  money  had  to  be  provided  for  and  withdrawn  they  felt  it 
would  Ije  a  very  heavy  blow  to  thfsir  efforts.  It  is  quite  clear 
they  thought  that  his  preference  should  be  taken  away  from  him 
and  other  rights  suljstituted,  and  that  without  consulting  him  at 
all.  That  would  l)e  clearly  wrong  and  against  the  first  principles 
of  justice,  ({uite  apart  from  law. 

Therefore  we  think  an  injunction  should  be  granted  against 
the  registration  of  these  rules.  We  think  the  appeal  must  be 
allowed  with  costs,  with  an  intimation  of  our  opinion  that  the 
j>laintiff  should  take  3,000/.,  with  costs  to  Ije  taxed,  and  an  in- 
junction. But  if  the  plaintiff  prefers  to  have  an  inquiry  before 
the  Chief  Clerk,  or  a  new  trial,  he  may  have  which  he  chooses. 

Appeal  alloxced. 

Solicitor  for  the  ap|)ellant :  »SmifA  d*  Emmcrton. 
Solicitor  for  the  respondent:  Jenn'uujs. 

H.  I.  c. 


a'BKCKETT,  J. 

1904 
June.  30, 
Jidij  25. 


Will- 


In  the  \\ill  of  SMITH ;  SMITH  v,  SMITH. 

(iifi  to  widow  for  the  benefit  of  herself  and  children — Trust — Preeatary 

trust. 


A 


A  testator  devised  and  bequeathed  all  his  real  and  personal  estate  unto  his  wife 
/     ^  1^  I  ^  to  hold  the  same  unto  her  for  her  life  for  the  benefit  of  herself  and  their  children 

'"vV'   ^^'^-^iT^'and  at  her  death  to  be  divided  equally  among  such  of  their  children  as  should 
then  1)0  living. 

Held,  that  tlie  widow  held  the  property  in  trust  for  herself  and  the  children, 
and  that  during  her  lifetime  the  widow  and  children  were  equally  and  jointly 
entitled  to  the  income  thereof. 

Huggard  v.  Huggard  ([1901]  7  A.L.R.  139)  distinguished. 

Action. 

The  last  will  of  Albert  Sigismond  Cymes  Smith  contained  the 
following : — "  I  give  devise  and  bequeath  all  my  real  and  personal 
estate  whatsoever  and  wheresoever  unto  my  dear  wife  Emily 
Victoria  Elford  Smith  to  hold  the  same  unto  her  for  and  during 
the  period  of  her  natural  Ufe  for  the  benefit  of  heraelf  and  our 
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Ghildren  and  at  her  death  to  be  divided  amongst   such   of   our  a'BECKETT,  3. 
children  as  shall  be  then  living  share  and  share  alike.    And  I  1904 

appoint  the  said  Emily  Victoria  Elford  Smith  and  my  son  Albert  In  thb  Win  of 
Edward  Smith  executrix  and  executor  of  this  my  will."  **'™* 

The  testator  was  a  storekeeper  and  hotelkeeper,  and  also  a 
farmer,  and  died  on  12th  November  1885.  Probate  of  his  will 
was  granted  to  the  executors  named  therein. 

This  was  an  administration  action  by  three  of  the  children 
against  the  executors,  claiming  administration  accounts  and  in- 
quiries and  certain  declarations.  On  the  action  coming  on  for 
trial  the  parties  agreed  that  certain  questions  arising  on  the  con- 
struction of  the  will  should  be  determined  before  dealing  with 
any  other  matter  raised  on  the  pleadings.  These  are  the  only 
questions  dealt  with  in  tliis  report. 

Higgins,  K.C.  (with  him  Mann),  for  the  plaintiff — ^The  effect 
of  the  will  is  to  make  the  widow  a  trustee  for  herself  and  her 
children  during  her  life :  Jubber  v.  Jubber  (a) ;  Armstrong  v. 
Armstrong  (6)  ;  Nevnll  v.  Nevnll  (c)  ;  Barnes  v.  Grant  (d)  ;  Jarman 
on  Wills  (5th  ed.),  p.  370.  It  is  true  that  the  current  of  modem 
decisions  is  against  allowing  a  precatory  trust  to  be  raised  unless 
the  language  points  clearly  to  a  trust.  But  the  cases  to  which 
the  Court  applies  this  principle  are  cases  where  there  is  some 
discretion  in  the  alleged  trustee,  and  where  the  words  used  are 
precatory :  Vide  Lambe  v.  Eames  (e),  where  the  gift  was  to  testator's 
widow  to  be  "at  her  disposal  in  any  way  she  might  think  best  for 
the  benefit  of  herself  and  family.''  He  referred  also  to  Crockett  v. 
Crockett  (/) ;  In  re  Hutchinson  and  Tenant  (g) ;  Re  Adams  and 
Kensington  Vestry  (h) ;  Scott  v.  Key  (i) ;  Lewin  on  Trusts  (10th 
ed.),  148 ;  Re  Oldfield  (k). 

Mitchell,  K.C,  and  Goldsmith  for  the  defendant  A.  E.  Smith — 

The  gift  to  the  widow  is  an  absolute  gift  to  her  for  life.      The 

addition  to  this  of  words  purporting  to  give  her  a  discretion  will 

not  cut  down  the  absolute  nature  of  the  gift.    There  is  no  gift  of 

(a)    [1839]  9  Sim.  503.  (/)  [1847]  2  Phil.  563. 

(6)     [1869]  L.R.  7  Bi.  518.  (g)  [1878]  8  Ch.  D.  540. 

(c)  [1872]  L.R.  7  Ch.  253.  (h)  [l883]  24  Ch.  D.  199. 

(d)  [1856]  26  L.J.  Ch.  92.  (i)  [1865]  35  Beau.  291. 

(e)  [1871]  L.R.  6  Ch.  597.  (k)  [1904]  1  Ch.  553. 
Vol.29.  V.L.R.  KKK 
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a'BECKBTT,  J.  income  to  children  with  the  mother.    The  executors  can  get  a 
1904  sufficient  discharge  from  the  widow.     The  Court  leans  against 

Iw  TBM  Will  of  the  extension  of  precatory  trusts  :  In  re  Diggles  (l).  There  is  no 
power  of  sale,  and  it  can  hardly  have  been  testator's  intention  that 
the  widow  should  carry  on  the  business  subject  to  accounting  to 
the  children.  The  case  is  very  Uke  Huggard  v.  Huggard  (m).  B 
there  is  a  trust  the  widow's  is  the  hand  to  distribute. 

They  referred  also  to  Bond  v.  Dickinson  (n) ;  Re  Robertsoni 
Trust  (p);  Trench  v.  Hamilton  (p) ;  Lewin  (10th  ed.),  p.  149; 
Be  Isaac  lAizarus  (q) ;  Robinson  v.  Tickell  (r)  ;  Thorp  v.  OiDen  (<); 
Mussoorie  Bank  v.  Radnor  (t)  ;  Re  HanbUry  (u)  ;  Re  WiUiams  (r); 
Crozier  v.  Crozier  (w), 

Hayes  for  defendant  E.  V.  E.  Smith  referred  to  Theobald  (.Ith 
ed.),  pp.  252,  355,  433  ;  Hill  v.  Hill  (x). 

HigginSy  K.C.,  in  reply,  referred  to  Lewin  on  Trusts,  p.  1069. 

Assuming  testator  intended  business  to  be  carried  on  there  would 

be  no  great  inconvenience.    Accoimts  could  have  been  kept.    But 

there  is  no  duty  to  carry  it  on.    The  duty  is  to  convert  unless 

there  is  an  express  indication  to  the  contrary :  Howe  v.  Earl  (^ 

Dartmouth  (y) ;  MacDonald  v.  Irvine  (z). 

Cur.  adi\  vuU, 

a'Beckett,  J.,  read  the  following  judgment : — ^In  this  case  the 
testator,  a  country  hotel  and  store  keeper,  made  his  will,  as  far  as 
material,  in  the  following  words.  (His  Honor  read  the  will.)  The 
will  was  proved  by  both  in  1885.  The  testator  left  nine  children, 
one  of  whom  has  since  died.  In  June  1903  an  action  was  begun 
by  three  of  these  children  against  the  mother  and  brother  executor, 
asserting  rights  in  respect  of  income  misapplied,  and  of  capital 
alleged  to  have  disappeared,  and  claiming  to  follow  trust  funds 


il) 

39  Ch.  D.  253.  at  257. 

it) 

[1882]  7  App.  Cas.  321. 

(m) 

7  A.L.R.  139. 

(u) 

[1904]  1  Ch.  415. 

in) 

[1875]  33  L.T.  (N.S.)  221. 

iv) 

[1897]  2  Ch.   12. 

(0) 

[1858]  6  W.R.  405. 

iw) 

[1873]  15  Eq.  282. 

(P) 

[1895]  2  Ch.  370. 

ix) 

[1897]  1  Q.B.  483,  at  488. 

(q) 

[1898]  24  V.L.R.  567. 

iy) 

[1802]  7  Ves.  137,  at  p.  loa 

(r) 

[1803]  8  Vesey  142. 

iz) 

[1876]  8  Ch.  D.  101. 

(«) 

[1843]  2  Hare  607. 

Digitized  by  VjOOQIC 


V.L.R.]  iiUt^ttEltK  OOUHT ;   VlCtOBlA.  &35 

into  lands  which  the  brother  bought  after  the  father's  death  and  a'BECKETT,  J. 
claimed  to  hold  in  his  own  right.    One  of  the  defences  is  that  no  1004 

trust  was  imposed  by  the  will  upon  the  mother  as  to  the  income  In  thb  Will  op 
diiring  her  life ;  that  she  had  a  right  to  do  what  she  chose  with  **     ' 

it,  and  therefore  that  the  plainttfifs  have  no  right  to  call  upon  the 
defendants  to  account  for  it.    It  has  been  contended  for  them  that 
the  words,  "  for  the  benefit  of  herself  and  her  children,"  are  merely 
indicative  of  the  motive  for  giving  a  life  estate  to  the  widow,  and 
impose  no  obligation  on  her.    Jarman  on  Wills  deals  with  questions 
such  as  the  present  by  saying  : — ''  Where  the  motive  or  purpose  of 
the  gift  is  the  benefit  of  other  persons  as  well  as  the  primary  donee 
three  constructions  obtain,  according  to  the  language  used.    The 
purpose  may  be  so  peremptorily  expressed  as  to  constitute  a  perfect 
trust,  or  may  be  such  as  to  leave  entirely  in  the  discretion  of  the 
primary  donee  the  quantum  of  benefit  to  be  communicated  to  the 
other  persons  provided  that  such  discretion  is  honestly  exercised, 
or  lastly  the  expression  of  motive  or  purpose  may  be  merely  nuga- 
tory and  not  operate  to  abridge  the  previous  absolute  gift  to  the 
primary  donee."    The  plaintiffs  put  the  gift  here  in  the  first  class, 
the  defendants  in  the  last.    I  hold  that  it  is  in  the  first.    The 
authorities,  as  Jarman  observes,  draw  very  minute  distinctions, 
and  cannot  all  be  reconciled  with  one  another,  but  I  have  found 
no  English  authority  which  comes  near  the  present  in  support  of 
the  defendant's  view.    Where  a  gift  is  made  to  A.  for  the  benefit 
of  A.,  B.,  and  C,  it  seems  to  me  an  unwarrantable  assumption 
that  the  reference  to  A..  B.,  and  C.  is  merely  an  indication  olmotixe, 
and  that  B.  and  C.  have  no  rights  whatever.    The  fact  that  A. 
is  mother  and  B.  and  C.  are  children  should  not  alter  the  con- 
struction which  would  te  put  upon  the  gift  in  the  case  of  strangers. 
While  there  is  no  authority  which  gives  any  clear  support  to  the 
defendant's  view,  there  are  authorities  which  support  the  plaintiffs', 
of  which  Jubber  v.  Jubber  (a)  is  one.    There  the  bequest  was  to  the 
testator's  wife  for  the  benefit  of  herself  "  and  her  immarried  chil- 
dren that  they  may  be  comfortably  provided  for  so  long  as  my 
wife  may  remain  in  this  life."    The  widow  and  unmarried  daughters 
were  held  to  be  entitled,  in  equal  shares,  to  the  income  during  the 
widow's  life.    There  was  much  more  to  suggest  mere  motive  in 

(a)    9  Simons  593. 
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A*BECKETT,  J.  that  case  than  in  this.    I  do  not,  however,  base  my  view  upon 

1904  Jubber  v.  Jubber,    I  rely  upon  the  force  of  the  words  of  the  gift 

Ix  THE  Will  of  in  themselves,  and  think  that  a  gift  to  a  wife  for  the  benefit  of 

SlilTBa 

herself  and  her  children  simpliciter,  is  equivalent  to  a  gift  to  a  wife 
in  trust  for  herself  and  her  children,  which  would,  of  courae, 
admit  of  no  doubt.  I  should  notice  a  decision  of  the  learned  Chief 
Justice  relied  upon  by  the  defendants.  In  Huggard  v.  Huggard  (6) 
the  gift  was  by  husband  to  wife,  in  trust  "  for  the  benefit  of  her- 
self and  our  children  during  her  Ufe  and  after  her  death  the  whole 
of  my  real  estate  I  give  to  my  son  and  in  the  event  of  my  wife 
dying  without  a  will  disposing  of  my  personal  estate  I  Ijequeath 
the  same  to  Ije  equally  divided  between  my  children."  Tlie  question 
was  whether  the  widow  and  children  were  joint  tenants  of  the 
income.  The  widow  asserted  that  she  alone  had  the  right  to 
dispose  of  the  income.  Great  stress  was  laid  in  argument  and 
in  the  judgment  upon  the  widow's  power  of  disposition  by  will, 
and  the  judgment,  though  on  certain  points  favourable  to  the  widow, 
declared  that  she  held  the  property  "  subject  to  the  obligation  of 
applying  such  property  and  the  income  thereof  for  the  benefit 
of  herself  and  of  all  the  children  of  tlie  testator  who  reside  with 
her  and  in  her  discretion  of  such  children  as  shall  have  ceased  \g 
reside.**  This  in  no  way  supports  the  present  defendant's  con- 
tention that  the  widow  here  takes  subject  to  no  obligation  what- 
ever. Huggard  v.  Huggard  recognized  a  trust  of  a  special  kind, 
one  of  the  second  class  mentioned  in  Jarman,  where  there  is  a 
legal  duty,  but  in  which  the  mode  of  performance  is  not  scrutinized 
by  the  Court  if  the  duty  has  in  fact  Ijeen  performed.  The 
defendants  here  contend  that  there  is  no  duty,  and  Huggard  v. 
Huggard  is  clearly  distinguishable  from  the  present  case.  Tlie 
parties  to  the  action  wisely  consented  that,  before  dealing  with  any 
other  matters  raised  by  the  pleadings,  the  question  of  construction 
which  I  have  dealt  with  should  be  disposed  of,  and  that  any  party 
desiring  to  apjoeal  should  appeal  from  this  judgment,  and  not  wait 
until  a  later  stage  of  the  action.  In  view  of  the  fact  that  the  widow 
has  been  acting  for  many  years  upon  the  view  that  she  could  do 
as  she  chose  with  the  income,  without  any  regard  to  equahty  of 
distribution,  I  may  express  the  hope  that,  if  my  decision  stands» 

(6)     7  A.L.R.  139. 
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the  parties  will  come  to  some  adjustment  amongst  themselves  to  a'BECKETT,  J. 

equalize  their  rights  with  regard  to  past  income.    The  adjustment  l»04 

of  their  rights  before  the  Chief  Clerk  by  an  ascertainment  of  sums  In  thk  Will  ok 

received,  sums  expended,  benefits  enjoyed  and  services  rendered 

since  the  year  1885,  as  between  the  widow  and  nine  children,  would 

be  a  very  lengthy,  difficult,  and  costly  process. 

I  propose  now  to  give  judgment  according  to  the  following 
minutes  : — 

The  parties  having*  consented  to  the  question  raised  by  the 
pleadings  as  to  the  true  construction  of  the  will  loeing  determined 
before  deaUng  with  any  other  matter  raised  by  the  pleadings,  declare 
that,  according  to  the  true  construction  of  the  will  with  regard  to 
the  income  of  the  estate  during  the  lifetime  of  the  widow,  the 
widow  and  children  were  equally  and  jointly  entitled  to  such  income. 
Reserve  all  costs  of  this  hearing  for  future  consideration.  Any  of 
the  parties  to  be  at  liberty  to  set  the  cause  down  for  further  hearing 
after  the  time  limited  for  appeal  from  this  judgment  shall  have 
expired,  in  the  event  of  there  being  no  appeal,  on  notice  to  the  other 
parties  stating  generally  the  course  proposed  to  be  taken,  so  that 
it  may  be  known  whether  the  attendance  of  witnesses  will  be 
I'equired.  Liberty  to  any  of  the  parties  to  apply  if  so  advised  after 
the  service  of  such  notice. 

Solicitor  for  the  plaintiffs :  Woolf. 

Solicitors  for  defendants :  Hughes  &   Permezel  (for  Mitchell, 
Nevitt  ib  Robinson,  Ballarat). 

J.  M. 
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HOOD,  J.  HAYNES  r.  WILLIAMS. 

A  ^^24        ^^^^^  -^^  1®^  <^<'-  ^^05),  a.  S5— Withdrawal  of  case  by  complainaiU—Pay' 
meiU  of  coats,  condition  precedent — *"  Order,'  meaning  of. 

A  complainant  in  proceedings  before  justices  has  the  same  right  to  dis 
continue  or  withdraw  his  case  as  a  litigant  in  other  Courts,  but  the  payment  of 
costs  is  a  condition  precedent  to  such  right  under  sec.  85  of  the  Juatieea  Act  1 890. 
Meaning  of  **  order  *  discussed. 

Order  to  Review. 

The  complainant  Haynes  sued  the  defendant  Williams  in  the 
Court  of  Petty  Sessions  at  Prahran  to  recover  501.,  being  the  com- 
mission due  on  the  sale  of  a  business.  Upon  the  close  of  the 
complainant's  case,  the  solicitor  for  the  defendant  contended  that 
there  was  no  evidence  of  instructions  to  sell  and  no  evidence  of 
a  sale.  The  justices,  after  having  retired,  announced  that  they 
found  no  evidence  of  any  instructions  to  sell,  and  said  that  the  case 
would  be  dismissed,  with  21.  2$.  coste.  Tlie  complainant's  solicitor 
then  offered  to  withdraw  the  case,  and  asked  to  he  allowed  to  do 
so,  and  the  justices  allowed  him  so  to  do  and  fixed  the  costs  at 
21.  28. .  Tlie  defendant's  solicitor  then  objected  that  immediate 
payment  of  costs  was  a  condition  precedent  to  the  right  to  with- 
draw, and  said  he  would  not  accept  the  undertaking  to  pay  oflFered 
by  the  complainant's  solicitor.  The  justices,  without  further  com- 
ment, called  on  the  next  case.  The  costs  had  not  been  paid  up  to 
the  time  when  the  order  to  review  was  granted.  The  order  ic 
review  was  granted  upon  the  following  grounds : — (1.)  That  the 
justices  had  no  jurisdiction  to  allow  the  complainant  to  withdraw 
under  sec.  85  of  the  Justices  Act  1890,  except  upon  the  immediate 
payment  of  the  costs  fixed  as  a  condition  precedent  to  such  with- 
drawal. (2.)  That  the  justices  should  have  dismissed  the  com- 
plaint. (3.)  That  the  justices  exceeded  their  jurisdiction  in 
allowing  the  complainant  to  withdraw. 

Cussen  for  the  defendant  to  move  the  order  absolute. 

Bryant  for  the  complainant  to  show  cause. 

Hood,  J.  In  my  opinion  sec.  85  of  the  Justices  Act  confers 
the  right  upon  the  complainant  in  a  civil  case  or  for  the  recovery 
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of  damages  for  assault,  or  in  the  case  of  a  set-off,  upon  the  defendant 
to  discontinue  his  complaint  or  set-off  before  the  same  is  determined, 
and  gives  to  the  complainant  or  defendant,  as  the  case  may  ]ye, 
the  same  right  to  discontinue  as  a  litigant  would  have  in  other 
Courts.  I  am  satisfied  that  the  Legislature  has  made  the  payment 
of  costs  a  condition  precedent  to  any  right  to  withdraw  the  case, 
and  the  proj^er  course  to  adopt  when  a  party  desires  to  take 
advantage  of  the  section  is  for  the  justices  to  fix  the  costs  pay- 
able, and  if  the  person  liable  to  pay  them  pays  them  at  once  the 
case  may  be  withdrawn.  If  there  is  a  hitch  as  to  the  payment 
the  justices  should  adjourn  and  not  allow  the  case  to  be  withdrawn 
until  those  costs  have  been  paid.  I  think  the  justices  were  wrong, 
after  intimating  their  decision  and  determining  the  case,  in 
allowing  the  complainant  to  withdraw,  and  were  also  wrong  in 
not  compelling  him  to  pay  the  costs  first.  They  either  should  not 
have  allowed  him  to  withdraw,  or  if  they  did  they  should  have 
made  the  payment  of  costs  a  condition  precedent. 

I  feel  some  doubt  whether  I  have  jurisdiction  in  this  case 
l^ecause  in  the  view  I  take  of  the  section  the  justices  had 
nothing  to  do  except  to  fix  the  costs.  The  right  to  withdraw  is 
a  right  the  party  has  upon  payment  of  the  fixed  costs.  However, 
the  definition  of  "order"  is  so  extensive  that  I  think,  though 
with  some  doubt,  that  the  justices  did  refuse  to  determine  the 
case  in  the  way  they  should  have  determined  it.  What  they 
did  was  to  refuse  to  enter  up  the  proper  determination.  They 
made  a  determination  that  the  case  should  be  dismissed,  and  they 
should  have  entered  that  up.  The  order  will  be  made  absolute 
with  costs,  and  the  decision  really  arrived  at  will  now  be  entered — 
that  is,  the  case  will  be  dismissed,  with  costs,  21,  2«. 


HOOD,  J. 

1904 

Haynss 

V. 

Williams. 


Order  absolute. 


Solicitors  for  complainant :  Croft  &  Rhoden. 
Solicitor  for  defendant :  (?.  L.  Skinner. 


W.  H.  M. 
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HOOD,  J. 

1904 
August  17,  26. 


[PRACTICE  COURT.] 

THE  GREAT  CENTRAL  FREEHOLD  MINES  LTD.  and  Othm 
V.  CHAPMAN  and  Others. 

Practieer^upreme  Court  Act  1890  {No.  1142),  *.  232— A ppeoZ  to  Privy  Cotnal- 
Security,   lodging  tame  within  time  fixed — Registration  of   ntartgage. 

An  order  giving  the  defendants  leave  to  appeal  to  the  Privy  Council  direetoc 
that  the  defendants  should  give  security  to  the  satisfaction  of  the  Prothonotirr 
within  three  months,  and  it  was  ultimately  agreed  that  a  regist^^  morigi^ 
would  be  sufficient. 

The  defendants  lodged  a  mortgage,  executed  in  duplicate,  at  the  Titles  Ofis 
within  the  specified  time,  but  did  not  ofi'er  a  registered  mortgage  to  the  pbintii 
or  to  the  Prothonotary  until  after  9uch  time.  Upon  the  face  of  the  mort^i^ 
it  appeared  to  have  been  registered  within  the  required  time.  Upon  a  motix£ 
to  have  it  declared  that  the  defendants  had  lost  the  benefit  of  the  order  gi^ 
them  leave  to  appeal  on  the  ground  of  non-compliance  with  the  terms  of  tJK 
order,  it  was  sought  by  the  plaintiffs  to  show  that  although  the  mortgage  v3i 
lodged  within  the  time  it  had  not  been  registered  until  several  dajrs  after  sor^ 
time  had  elapsed. 

Heidi  that  the  indorsement  on  the  duplicate  mortgage  made  under  see.  61 
of  the  Transfer  of  Land  Act  1890  was  conclusive  evidence  that  the  instrumeat 
had  been  duly  registered,  and  that  due  registration  included  the  time  of  regis- 
tration. 

Held  also,  that  delivery  to  the  Registrar  of  Titles  for  registration  of  soch 
mortgage  enabled  that  official  to  hold  the  same  on  behalf  of  the  plaintiff^  ^ 
was  a  sufficient  delivery. 

This  was  a  motion  on  behalf  of  the  plaintiffs  for  an  order  that 
the  defendants  in  the  action  had  waived  the  benefit  of  an  order 
obtained  by  them  giving  them  leave  to  appeal  to  the  Privy  Council 
on  the  ground  that  they  (the  defendants)  had  not  within  three 
months  from  the  date  of  the  order  entered  into  the  security 
required  by  the  Court. 

The  facts  are  fully  set  out  in  the  judgment. 


Mitchelly  K.C.,  in  support  of  the  motion. 
Coldham  to  oppose. 


Cur.  adv.  mlt. 


Hood,  J.,  read  the  following  judgment : — ^By  an  order  made  on 
the  26th  of  April  1904  leave  was  given  to  the  defendants  to  appeal 
to  the  Privy  Coimcil  from  a  judgment  of  the  Pull  Court.  That 
order  directed  that  the  defendants  should  give  security  to  the 
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satisfaction  of  the  Prothonotary,  and  it  was  ultimately  settled  that       HOOD,  J. 
a  registered  mortgage  would  be  sufficient.  1904 

On  the  26th  of  July  1904  a  mortgage  was  executed  in  duplicate,  thb 

and  on  the  same  day  lx)th  documents  were  lodged  by  the  defendants*       Freehold 
solicitors  at  the  Titles  Office  for  registration,  but  no  registered     ^'nks  liTD. 
mortgage  was  oflfered  to  the  plaintiflFs,  or  to  the  Prothonotary,      Chapmaw. 
prior  to  the  1st  of  August.    Under  these  circumstances,  a  motion 
has  been  made  by  the  plaintiflPs  to  have  it  declared  that  the  defendants 
have  waived  the  benefit  of  the  order  giving  leave  to  appeal,  by  not 
having  entered  into  the  security  required  by  the  Court  within 
three  months  from  the  date  of  the  order :  Supreme  Court  Act 
1890,  sec.  232. 

Upon  the  face  of    the  documents  the  mortgage  appears  to 
have  been  registered  at  2  o'clock  in  the  afternoon  of  the  26th 
July — which  would  be  in  time — but  it  was  contended  for  the 
plaintiffs  that  I  should  go  behind  the  papers  and  ascertain  the 
actual  hour  at  which  the  indorsement  was  made,  and    that   it 
would  then  be  seen  that,  for  some  days  at  least,  the  mortgage 
lay  in  the  office  unindorsed.     It  was  admitted  by  counsel  that, 
until  the  document  was  indorsed,  the  practice  of  the  office  was 
to  return  it  to  the  person  depositing  it  if  demanded.    The  view 
for  the  plaintiffs  was  that  if  as  a  fact  the  indorsement  was  not 
put  upon  the  instrument  on  the  26th  July,  the  office  would  merely 
hold  it  as  agents  for  the  defendants,  and  that,  therefore,  there 
had  been  no  comj)lete  delivery  thereof :  See  Melbourne  Tramuxiy 
Co.  V.  Fitzroy  (a).    It  was  further  urged  that  the  mortgage  should 
have  been  delivered  to  the  plaintiffs,  or  to  the  Prothonotary,  on 
or  before  the  26th  July.    I  cannot  agree  with  any  of  these  con- 
tentions.    In  the  first  place  the  defendants  theoretically  were 
entitled  to  have  the  mortgage  registered  when  it  was  delivered, 
and  were  not  bound  by  the  fact  that,  owing  to  stress  of  work, 
the  registration  may  not  be  manually  effected  for  some  time  to 
come.    Otherwise,  if  the  department  were  considerably  behind- 
hand (as  it  sometimes  is),  an  appellant  might  lose  all  or  nearly  all 
the  time  given  to  him,  because  he  would  have  to  deposit  the  docu- 
ment far  enough  forward  to  allow  for  any  possible  delay  in  the 
office.    Nor  do  I  think  that  the  practice  of  the  office  would  make 
(o)    [1901]  A.C.,  at  p.  173. 
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HOOD,  J.       it  in  this  case  the  agent  of  the  defendants  until  registration.   Once 
1904  the  instrument  had  been  lodged  in  pursuance  of  the  undertaking, 

Thb  the  defendants  would  not  have  Ijeen  entitled  to  demand  its  return, 

FaiiHOLD    '  ®ven  with  a  view  of  almndoning  the  appeal,  as  such  a  course  would 
Mines  Ltd.     ]y^  ^^  ^j^^^P  breach  of  the  arrangement  l)etween  the  parties.    More- 

Chapman.  over,  the  mdoraement  on  the  duplicate  mortgage,  made  under 
sec.  Gl  of  the  Transfer  of  Land  Acty  is  conclusive  evidence  that 
the  instrument  has  Ijeen  duly  registered,  and  that  such  registration 
would,  in  my  opinion,  include  the  time  of  registration,  which 
determines  priority.  In  that  view,  I  cannot  go  beliind  the  docu- 
ment, which  is  to  be  taken  Jis  having  been  registered  on  the  26th 
July.  I  do  not  think  that  any  delivery  of  any  document  to  the 
plaintiffs,  or  to  the  Prothonotarj',  or  to  anyone  else,  except  the 
Titles  Office,  was  necessary,  l)ecause  a  mortgage  under  the  Transfer 
of  Land  Act  need  not  be  in  duplicate,  and  if  it  be  not  there  would 
be  nothing  to  deliver  after  the  instrument  was  registered,  and 
nothing  worth  dehvering  before. 

It  was  urged  that  this  Court  held  in  the  case  of  the 
Melbourne  Tramway  Co.  v.  Fitzroy  that,  under  the  Order  in 
Council,  entering  into  security  was  equivalent  to  giving  a 
security,  and  that  this  would  imply  delivery  either  to  the  re- 
spondent or  to  some  person  on  his  behalf.  The  Privy  Council, 
however,  in  the  same  case,  has,  I  think,  indicated  that  a 
liberal  construction  is  to  be  placed  upon  those  words,  by  holding 
that  the  Prothonotary  was  a  person  to  whom  dehvery  could  be 
made,  and  in  my  opinion,  delivery  to  the  Registrar  of  Titles  for 
registration  equally  enables  that  official  to  hold  on  behalf  of  the 
respondent.  I  find,  therefore,  that  the  appellants  did  enter  into 
the  required  security  within  the  three  months,  and  this  motion 
will  be  dismissed,  with  costs. 

SoHcitors  for  plaintiffs :  Lawson  <&  Jardine. 

Solicitors  for  defendants :  Blake  <fe  RiggalL 

w.  H.  M. 
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In  re  DOUGLAS.  MADDEN,  C.J. 

1904 
Legal  Profession  Practice  Act  1891  (No.  1216),  ».  11 ;  23  &  24  Vict.,  c.  127,  as.  10-         jyiy  28. 

37  ;     37  A  38  Vict,,  e.  68,  a.  4—*'  Rules  of  Supreme  CouH,  26<A  November  r- — 

1892,"  r.  18 — Barritter  and  solicitor — Articled  clerk — Leave  to  carry  on  per- 
manent occupation  during  service  of  articles. 

Maddxn,  C.J.,  granted  leave  to  an  employi  in  the  Customs  Department  to 
continue  in  that  employment  during  the  course  of  his  articles  of  clerkship  to  a 
barrister  and  solicitor  of  the  Court  on  being  satisfied  that  such  employment  would 
not  interfere  with  the  performance  of  his  duties  as  an  articled  clerk. 

Qucprey  whether  there  was  any  power  to  make  the  order. 

Application  for  leave  to  cany  on  another  employment  during 
aervice  of  articles  as  clerk  to  a  barrister  and  solicitor. 

The  applicant,  Campljell  George  Douglas,  was  a  clerk  in  the 
Commonwealth  Customs  Department  and  had  been  admitted  to 
the  degree  of  Bachelor  of  Laws  in  the  University  of  Melbourne. 
D\iring  his  University  course  he  had  supported  himself  and  paid 
his  fees  out  of  his  salary,  and  was  at  the  date  of  the  application 
without  means  other  than  such  salary.  His  departmental  duties 
were  performed  principally  before  10  a.m.  and  after  4.30  p.m., 
and  the  solicitor  to  whom  he  desired  to  be  articled  made  an  affidavit 
that  his  duties  as  an  articled  clerk  would  not  be  interfered  with  by 
the  discharge  of  his  departmental  duties. 

Power  for  the  applicant,  in  support,  referred  to  In  re  Arthur  (a); 
In  re  Morley  (b) ;  and  to  In  re  Latham  (unreported),  in  which 
Madden,  C.J.,  granted  similar  leave  to  a  college  tutor  and  coach. 
Rule  18  of  S.C.R.  (Reg.  Gen.)  26th  November  1892  8ho\^'S  that 
the  English  practice  is  to  be  followed  in  matters  not  expressly 
provided  for  by  our  Acts  or  rules.  The  English  practice  is  to  apply 
for  such  leave.  He  referred  also  to  Ex  parte  Llewellyn  (c) ;  23 
&  24  Vict.,  c.  127,  sec.  10 ;  37  &  38  Vict.,  c.  68,  sec.  4. 

Madden,  C.J.  I  must  say  that  I  feel  judicially  conscience- 
stricken  in  these  applications,  for  I  am  afraid  I  have  been  tempted 

(a)    [1900]  25  V.L.R.  638.  (c)     [1833]  2   Dowl.   (Pr.  Ca.)  N.S. 

(6)    [1898]  25  V.L.R.  639.  701. 
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MADDEN,  C.J.  to  yield  to  the  pressure  of  hard  cases,  doing  it  perhaps  because 
1904  I  knew   there   was  another  tribunal  before  which  the   matter 

jn  re  Hiust  ultimately  come,  which  could  repair  any  mischief  that  might 

Ije  wrought.  Nevertheless,  I  do  see  that  where  a  meritorious 
person  has  already  given  proof  of  ambition  and  industr}- ,  and  has 
succeeded  in  getting  his  Bachelor  of  Laws  degree,  which  is  no  easy 
one  to  attain,  and  that  same  joerson  now  desires  to  get  to  the  pro- 
fession, notwithstanding  the  diflSculties  which  surround  him,  that 
this  Court  should  throw  obstacles  in  his  way  is  not  an  attracti\^ 
thing  to  do. 

In  this  case  I  can  see  that  it  is  possible  for  this  gentleman  to  attend 
to  his  work  in  the  Public  Service  and  also  to  the  duties  necessan- 
to  qualify  him  for  admission  to  the  profession.  I  am  therefore 
loth  to  thwart  such  a  laudable  purpose.  I  can  see  the  difficulty 
of  the  position,  for  if  he  does  not  remain  in  his  present  office 
he  cannot  live,  and  if  he  does  remain  there  there  is  the  danger 
that  he  will  learn  his  profession  badly.  But,  remembering  the 
industry  that  he  has  already  shown,  it  is  probable  that  he  will 
overcome  the  difficulties  of  his  studentship  at  law  by  giving  more 
energy  to  it. 

In  all  the  other  cases  I  have  expressed  a  doubt  whether  I  have 
any  power  to  make  such  an  order  at  all,  and  as  to  its  use  when 
made.  In  the  present  case,  in  addition  to  expressing  that  same 
doubt,  I  will  also  say  emphatically  that  the  extreme  limit  has 
been  reached,  and  if  anyone  wants  to  extend  that  limit  he  must 
go  before  some  other  Judge.  I  make  the  order  asked  for  in  this 
case  for  what  it  is  worth. 

Solicitor  for  applicant :  Larkin. 

J.   M. 
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In  the  Will  of  ALFRED  HUNT. 

Administration  and  Probate  Act  1890  {No.   1060),  s.  2l^WiU—€aveat^Pro' 
ceedings  where  caveator  does  not  appear. 

Where  the  caveator  has  appeared  upon  the  return  day  of  the  order  nisi  but 
does  not  appear  at  the  hearing  of  the  case  upon  the  day  on  which  it  has  been 
listed  for  hearing,  the  Court  may  make  the  order  absolute  without  calling  upon 
the  executor  to  prove  the  will  in  due  form. 

This  was  an  order  nisi  calling  upon  the  caveator  to  show  cause 
why  probate  should  not  be  granted.  The  executors  of  the  will 
of  one  Alfred  Hunt  were  applying  for  probate  ;  the  caveator  lodged 
a  caveat  and  the  executors  then  obtained  an  order  nisi  calling 
upon  the  caveator  to  show  cause  why  probate  should  not  be  granted. 
Upon  the  return  day  of  the  order  nisi  the  caveator  appeared,  and 
the  matter  was  then  directed  to  be  placed  in  the  list  for  trial  in  the 
oixiinary  way.  When  the  matter  came  on  in  due  course,  the 
caveator  did  not  appear. 

Pigott  for  the  executors  in  support  of  the  application — ^As  the 
caveator  does  not  now  appear  the  Court  should  now  make  the 
order  absolute  without  calling  upon  the  applicants  to  prove  the 
will  in  due  form.  The  procedure  is  the  same  as  under  sec.  21  of 
the  Adrninistration  and  Probate  Act  1890  when  the  caveator  has 
not  appeared  upon  the  return  of  the  order  nisi.  This  is  practically 
the  return  day ;  the  listing  of  the  matter  is  merely  an  adjournment 
of  the  return  day.  In  the  case  of  In  re  Virtue  (a)  Hodges,  J., 
appears  to  have  taken  a  different  view ;  but  this  is  not  quite  con- 
sistent with  the  order  made  by  the  same  learned  Judge  in  In  re 
Buckley  (6),  when  His  Honor  made  an  order  in  the  form  now  asked 
for. 

Hood,  J.  I  think  this  hearing  is  equivalent  to  an  adjourn- 
ment from  the  day  named  in  the  order  nisi,  and,  masmuch  as  the 
caveator  does  not  appear  at  this  adjourned  hearing,  I  think  he 
should  be  regarded  as  not  appearing  upon  the  day  named  in  the 
order  nisi.    I  make  the  order  asked  for. 

Solicitors  for  applicant :  A' Beckett  &  Chomley  (for  Mackay  & 
Norman,  Beechworth). 


HOOD,  J. 

1904 
September  22. 


(a)  [1899]  6  A.L.R.  (C.N.)  36. 


W.   H.   M. 

(6)     [1899]  24  V.L.R.  945. 
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MADDEN.  CI.  In  the  WiU  of  FRANCIS  JOSEPH  PALMER. 

1004 
/  .Vgg  Probate  Practice — Testator  domiciled  in  Victoria — Will  relating  solely  to  properly 

September  5  ^^  foreign  country — Admissibility  to  probate  in   Victoria. 

A  will  disposing  of  property  in  a  foreign  country  only  is  not  entitled  to  probate 
in  Victoria,  though  the  testator  be  domiciled  in  Victoria. 

In  the  Goods  of  Coode  ([1867]  L.R.  1  P.  &  D.  449)  and  In  the  Goods  of  Tamplin 
([1894]  P.D.  39)  foUowed. 

In  the  Goods  of  Harris  ([1870]  L.R.  2  P.  &  D.  83),  In  the  Goods  of  Howden 
([1874]  43  L.J.  P.  &  M.  26),  In  the  Goods  of  Winter  ([1861]  30  L.J.P.  &.  M.  56), 
and  Spratt  v.  Harris  ([1833]  4  Hag.  405)  distinguished. 

Application  for  Probate. 

The  will  of  which  probate  was  sought  by  the  executors  appointed 
thereby  was  dated  2nd  April  1904,  and,  omitting  formal  parts, 
was  as  follows : — "  I  give  devise  and  bequeath  unto  my  brothers 
Frederick  George  Palmer  and  Alfred  Palmer  and  I  do  hereby 
appoint  them  as  executors  of  this  my  will  in  trust  for  the  benefit 
of  their  children  in  equal  shares  of  all  my  right  title  and  interrat 
in  the  one-tenth  share  under  the  deed  of  separation  between  my 
father  and  mother  trustee  of  the  said  settlement  being  Henry 
Farnham  Burke  Esquire  of  the  College  of  Arms  Queen  Victoria- 
street  London  subject  to  the  encumbrances." 

Alan  Skinner  in  support  of  the  application. 

The  argument  and  the  authorities  cited  sufficiently  appear 
from  the  judgment. 

Cur.  adv.  vult. 

Madden,  C.  J.,  read  the  following  judgment : — The  testator, 
who  was  resident  in  Victoria,  made  a  will,  whose  operation  was 
wholly  confined  to  specific  personal  property  in  England,  and  did 
not  relate  to  any  property  in  Victoria.  He  was  possessed  of  per- 
sonal estate  in  Victoria  to  the  value  of  20J.,  but  the  will  does  not 
in  any  way  include  that.  The  executors  have  appUed  here  for 
probate  of  this  will. 

According  to  my  recollection,  it  has  always  been  the  practice 
in  Victoria  to  refuse  probate  of  any  instrument  which  was  not 
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a   general  disposition  of   the   testator's   property,   or   which  did  MADDEN,  C.J. 

not  at   least  expressly  dispose  of  property  of  the  testator  situate  IW4 

or    being    in   Victoria.       It  was,   however,   contended   that  the  In  the  Will  of 

authorities  in  England  were  to  the  contrary  of  this  practice,  and         almkb. 

that   there  was  no  reported  decision  to  support  it  in  Victoria, 

and  that  as  personalty  is  considered  to  attach  to  the  person  of  its 

owner,  the  country  of  his  domicile  can  always  grant  probate  of  a 

will  relating  to  personalty  wherever  it  may  be  situate.     I  have 

examined  the  cases  cited  to  me,  and  in  my  opinion  they  in  fact 

support  the  practice  which  I  believe,  and  which    I  have    been 

informed  by  the  Registrar,  has  prevailed  here. 

In  the  Goods  of  Coode  (a)  decides  distinctly  that  where  a 
testator,  though  domiciled  in  England,  leaves  a  will  disposing  of 
property  in  a  foreign  country  only,  such  a  will  cannot  be  admitted 
to  probate  m. England.  This  is  a  case  clearly  in  point  against  the 
present  application. 

Mr.  Skinner  relied,  however,  on  two  cases — In  the  Goods  of 
Harris  (b)  and  In  the  Goods  of  Howden  (c).  In  the  former  case 
the  testator  made  a  will  disposing  of  projjerty  in  Tasmania  only, 
and  appointed  executors  of  it.  Later  he  went  to  reside  in  England, 
and  he  there  made  a  second  will,  which  disposed  of  proj^erty  in 
England  only,  and  he  appointed  other  executors  of  it.  This  will 
expressly  referred  to  the  Tasmanian  will,  and  ratified  and  con- 
firmed it.  The  Court  admitted  \yoth  instruments  to  probate  in 
England,  but  on  the  ground  that  they  together  were  intended  to 
oj^erate  as  one  will.  The  latter  of  the  two  cases  was  to  the  like 
eflFect,  and  the  two  wills  were  admitted  to  probate  on  the  like 
principle. 

Another  class  of  case  was  also  cited — In  the  Goods  of  Winter  (d). 
hi  this  instance  a  testator  left  two  wills — one  disposing  of  property 
in  a  foreign  countr}"^  only,  the  other  disposing  of  property  in 
England  only.  He  appointed  the  same  persons  executors  of  both 
wills,  and  because  of  that  fact  Sir  Cresswell  Cresswell  granted 
probate  of  both  wills  in  England,  intimating,  however,  that,  but 
for  it,  the  Court  would  not  have  had  authority  to  deal  with  pro- 
perty not  within  the  jurisdiction. 

(a)    L.R.  1  P.  A.  D.  449.  (c)     43  L.J.P.  &  M.  26. 

(6)     L.R.  2  P.  &.  D.  83.  (d)    30  L.J.P.  &  M.  56. 
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MADDEN,  C.J        Another  authority  cited  was  Spratt  v.  Harris  (e).    The  testator 
1904  left  two  wills  also — the  one  disposing  of  his  j^ersonal  property 

In  thb  Will  of  in  France ;  the  other  disposing  of  his  realty  and  personalty  in 
ALMiR.  England.  He  did  not  appoint  executors  of  either  will.  It  was 
shown  that  the  testator's  personalty  in  England  was  not  suflScient 
to  pay  his  debts  there ;  and  as  a  testator's  personalty  is  all  liable 
for  his  debts,  wheresoever  it  may  be,  even  though  the  will 
attempts  to  apply  it  otherwise,  and  as,  in  the  absence  of  any 
executor  of  the  French  will,  the  testator's  widow  in  England  was 
charged  with  the  payment  of  his  debts,  she  was  entitled  to  adminis- 
tration cum  testamento  annexe  of  both  wills,  so  that  she  might 
discharge  this  duty ;  and  such  administration  was  granted  to  her 
in  England  of  Ijoth  wills. 

None  of  these  four  cases,  therefore,  in  any  way  alters  the  efiFect 
and  authority  of  In  the  Goods  of  Coode  (f),  but  each  of  them  pro- 
ceeded on  a  ground  which  recognized  its  principle,  but  found 
exceptional  conditions  which  showed  that  it  did  not  there  ai)ply. 

There  is  another  case — In  the  Goods  of  Tamplin  (g) — in  wliich 
the  Court  acted  on  the  principle  of  In  the  Goods  of  Coode,  and 
pointed  out  that,  in  conditions  similar  to  those  that  existed  in  the 
cases  alx)ve  cited,  probate  might  be  granted  in  England  of  a  will 
of  foreign  property.  This  case,  therefore,  tested  and  upheld  In 
the  Goods  of  Coode  lx)th  ways,  although  it  is  remarkable  that  none 
of  the  cjises  above  discussed  appear  to  have  been  cited  to  the 
Court. 

In  Tamptins  Case  a  testator  left  two  wills — the  one  dis})08ing 
of  i)ersonal  property  in  Russia  exclusively ;  the  other  of  real  and 
personal  property  in  England  exclusively.  He  appointed  difiFerent 
executors  of  each  will,  and  there  was  no  reference  in  either  will 
to  the  other,  so  as  to  suggest  any  intention  that  they  should  con- 
stitute one  will.  Application  was  made  in  England  for  probate 
of  both  wills,  and  the  executors  of  both  joined  in  the  application. 
The  Court  refused  to  grant  probate  of  the  Russian  will  notwith- 
standing, on  the  ground  that  the  Court  had  no  authority  to  deal 
with  a  will  disposing  of  proi)erty  in  a  foreign  country  exdusively. 

In  my  opinion  the  cases  of  In  the  Goods  of  Coode  and  In  ths 

(c)     4  Hag.  405.  (/)     L.R.  1  P.  A  D.  449. 

ig)    [1894]  P.D.  39. 


Digitized  by  VjOOQIC 


V.L.R.] 


SUPilBME  COUKT:    VICTOHIA. 


949 


Goods  of  Tamplin  dispose  of  the  present  application,  and  I  there-  MADDKN,  C.J. 
fore  refuse  it.    I  give  leave  for  the  will  to  be  taken  off  the  file.  1904 


Probate  refused. 


Solicitor  for  the  applicants :  M.  H.  Dairies. 


H.  I.  C. 


In  thb  Will  of 
Palmer. 


THE  KING  r.  KING  and  Another. 

Land  Tax  Act  1890  {No.  1107)  «.  3,  35-38,  40-42,  Seventh  Schedule— Person 
properly  on  the  Land  Tax  Register  in  respect  of  land — '*  Landed  estate  " — 
"  Land  " — Sale  of  portion  of  land — Notice  to  Registrar  of  sale — Acknowledg- 
ment of  sale  by  purchaser — Effect  of  omission  to  send  notice  and  acknowledgment 
— Liability  of  person  on  register — Liability  in  respect  of  land  undisposed  of 
after  notice  of  sale  to  Registrar — Reclassification  and  revaluation,  necessity 
for — "  Evidence  " — Effect  of  Land  Tax  Register  as  evidence — Removal  of  nanu 
from  register. 

The  respondents  were  properly  placed  on  the  Land  Tax  Register  as  the  owners 
of  a  landed  estate  comprising  21,804  acres,  and  as  liable  to  pay  the  land  tax 
thereon,  and  a  notification  to  such  effect  was  published  in  the  Government  Gazette 
of  13th  June  1899.  By  transfer,  dated  16th  February  1900,  they  sold  portion  of 
the  said  estate^viz.,  150  acres — which  was  not,  however,  removed  from  the 
register  until  October  1903.  The  respondents  did  not  at  any  time  forward  to 
the  Registrar  a  notice  of  this  sale  in  the  form  of  the  Seventh  Schedule  to  the 
Act,  but  duly  made  demand  to  have  the  remaining  21,744  acres  reclassified 
and  revalued  under  the  Act,  which,  however,  was  never  done.  Before  the 
expiration  of  the  half-year  commencing  28th  August  1900  the  respondents  sold 
and  transferred  the  whole  of  the  remaining  21,744  acres  to  another  purchaser, 
and  the  case  as  stated  admitted  that  thereupon  their  liability  to  tax  in  respect 
of  the  whole  estate  ceased. 

Held,  that  the  respondents  were  liable  to  pay  land  tax  in  respect  of  the 
whole  21,894  acres  for  the  half-years  commencing  28th  February  1900  and 
28th  August  1900. 

Sec.  41  of  the  Land  Tax  Act  1890  applies  to  the  case  where  a  person  who 
is  properly  placed  on  the  Land  Tax  Register  in  respect  of  any  land  has  parted 
with  his  interest  in  part  only  of  such  land,  as  well  as  to  the  case  where  he 
has  parted  with  his  interest  in  the  whole  of  such  land  :  The  Queen  v.  Gidney 
(11899]  25  V.L.R.  81,  82).  So  that  where  part  only  of  the  land  has  been  parted 
with,  the  liability  of  such  person  to  land  tax  in  respect  of  the  whole  land 
continues  until  the  notice  and  acknowledgment  contemplated  by  the  section 
luive  been  forwarded  to  the  Registrar. 

Quoere,  whether  when  such  notice  and  acknowledgment  have  been  given  and 
^he  name  of  the  transferee  of  such  part  of  the  land  lias  been  entered  upon 
the  register  in  respect  thereof,  the  transferor  is  liable  to  kind  tax  in  respect 
of  the  untransferred  portion  of  the  land  without  a  fresh  classification  and 
valuation  thereof  in  accordance  with  the  Act. 
^ol.  29,  V.L.R.  L  L  L 


F.C. 

1904 
September  5,  6. 
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F.C.  ^^^'  35-38  of  the  Land  Tax  Act  1890  are  auxiliary  to  sees.  41  and  42  of  the 

Act,  80  that  if,  after  the  giving  of  the  notice  and  acknowledgment  in  the  form 

1904  in  the  Seventh  Schedule,  the  Registrar  does  not  remove  the  name  of  any  person 

The  Kino        ^^<^^  ^^^  register  in  respect  of  any  land  or  part  of  any  land   with  his  intere^ 
,.,  in  which  he  has  parted,  such  person  may  obtain  an  order  nin  to  compel  him 

Kino.  to  do  so. 

Sec.  40  of  the  Land  Tax  Act  1890  nmkes  the  Land  Tax  Register  "con- 
clusive evidence "  against  any  person  whose  name  is  thereon  in  any  of  the 
proceedings  contemplated  by  the  section,  unless  the  Court  before  whom  such 
proceedings  are  pending  has  allowed  them  to  stand  over  to  permit  of  an 
application  for  the  removal  of  his  name  from  the  register,  and  such  applica- 
tion has  been  successful. 

Special  Case  agreed  to  by  the  parties,  and  referred  by 
Holroyd,  J.,  to  the  Full  Court. 

This  action  was  commenced  by  a  writ  of  capias  ad  respondendum^ 
issued  on  the  10th  day  of  Novemljer  1903,  whereby  His  Majesty 
claimed  from  the  respondents  the  sum  of  817i.  os.  in  resjDect  of 
land  tax  on  estate  No.  634  for  the  following  periods,  viz. : — The 
half-year  commencing  the  28th  August  1889,  273L  13s.  6rf.; 
the  half-year  commencing  the  28th  February  1900,  21\l.  15s.  9d.; 
and  the  half-year  commencing  the  28th  August  1900,  27 If.  15^. 
9d. ;  and  also  interest  on  each  of  such  half-yearly  amounts  of  land 
tax  at  8  i^er  cent,  per  annum  from  the  1st  December  1899,  the 
1st  June,  1900,  and  the  1st  Decemljer  1900  respectively  to  date 
of  judgment ;  and  pursuant  to  the  leave  given  by  the  order  herein, 
dated  the  1st  day  of  December  1903,  the  parties  have  concurred 
in  stating  the  questions  of  law  arising  herein  in  the  following 
case  for  the  opinion  of  the  Court : — 

1.  In  the  month  of  June  1878  certain  lands  in  Victoria 
forming  in  extent  one  area  of  21,894  acres  of  freehold,  belonging 
to  one  Robert  Moffatt,  and  known  as  Lake  Bolac  station,  were 
under  and  in  accordance  with  the  provisions  of  the  Land  Tax 
Act  1887  classified  as  a  landed  estate  as  of  the  third  class  and 
numbered  634  and  the  same  were  at  all  times  material  to  this 
action  valued  for  the  purposes  of  the  said  Act  over  and  above  the 
sum  of  250()i. ;  and  such  classification  and  the  valuation  of  the 
lands  comprised  therein  and  also  the  name  of  the  said  Robert 
MoflFatt  as  owner  of  the  said  landed  estate  No.  634  were  duly 
entered  by  the  Registrar  of  Land  Tax  in  the  Land  Tax  Register, 
as  provided  by  the  said  Act. 
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2.  The  said  Robert  Moffatt  duly  paid  all  land  tax  payments  F.C. 
in  respect  of  the  said  landed  estate,  No.  634,  up  to  the  time  of  his  1904 
death,  which  took  place  on  the  7th  day  of  February  1884.  TheKino 

3.  After  the  death  of  the  said  Robert  MofiFatt  the  respondents  *'• 
Robert  Craig  King  and  Hugh  Hutcheson,  who  are  the  present 
trustees  of  the  will  of  the  said  Robert  Moffatt,  were  placed  on 

the  Land  Tax  Register  as  owners  of  the  said  landed  estate  No.  634  ; 
and  on  the  13th  day  of  June  1899  a  notification  appeared  in  the 
Government  Gazette  of  that  date  that  they 'were  entered  in  the 
Land  Tax  Register  ad  owners  of  the  said  landed  estate  No.  634, 
and  as  such  liable  to  pay  land  tax  on  21,894  acres  comprising 
that  estate  for  the  half-year  commencing  the  28th  day  of 
February  1899  ;  and  all  acts  and  things  were  done  and  all  events 
hapi)ened  necessary  to  render  them  liable  for  land  tax  in  resj^ect 
of  the  said  landed  estate,  and  they  duly  -paid  land  tax  therefor  up 
to  but  not  including  the  half-year  commencing  the  28th  day  of 
August  1899,  when  they  refused  to  pay  further  land  tax,  for  the 
reasons  stated  in  paragraph  4  hereof,  since  which  time  they  have 
not  paid  any  land  tax  in  resjject  of  the  said  landed  estate 
up  to  the  half-year  commencing  the  28th  day  of  August 
1900,  at  the  expiration  of  which  last-mentioned  half-year  their 
lia])ility  to  pay  land  tax  in  respect  of  the  said  landed  estate  ceased 
by  reason  of  the  fact  that  they  sold  and  transferred  the  same  to 
one  Peter  Tyson. 

4.  On  or  shortly  prior  to  the  23rd  day  of  February  1900  the 
resiK)ndents  sold  a  portion  of  tlie  said  alleged  landed  estate,  No.  634, 
comprising  150  acres  or  thereabouts,  and  the  same  was  transferred 
to  the  purchaser  by  transfer  dated  the  16th  Feburary  1900,  and 
was,  but  not  until  Octoljer  1903,  removed  from  the  Land  Tax 
Register,  and  the  taxed  area  of  the  said  alleged  estate  reduced  to 
21,744  acres ;  but  such  reduced  area  has  never  l^een  classified 
or  valued  under  or  in  accordance  with  the  provisions  of  the"  said 
Land  Tax  ActSy  although  demand  was  duly  made  on  behalf  of  the 
respondents  to  have  the  same  revalued. 

5.  The  respondents  have  paid  into  Court  the  sum  of  369t.  5s. 
8d.,  being  the  sum  of  273i.  13«.  6rf.  claimed  from  them  in  the  said 
writ  of  capias  ad  respondendum  as  the  land  tax  on  the  said  estate 
No.  634  for  the  half-year  commencing  the  28th  August  1899, 
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F.C.  and  dol.  12s.  2d.  interest  thereon  at  8  per  cent,  per  annum  from 

J 904  the  first  day  of  December  1899  to  date  of  payment  into  Court; 

TheIciko       ^*^^  ^^  ^^  agi'eed  that  the  Court  shall  direct  judgment  to  be  entered 

^ '•  for  His  Majesty  for  the  said  sum  of  369i.  5s.  8d.,  with  so  much  of 

the  costs  of  this  action  as  relate  to  the  claim  for  the  said  half-year 

up  to  the  date  of  such  payment  in  ;  and  in  respect  to  the  balance 

of  the  said  claim  they  contend  that  in  the  circumstances  hereinbefore 

mentioned  they  are  not  liable  to  pay  any  land  tax  in  respect  of  the 

said  alleged  landed  estate  No.  634  or  any  part    thereof    for  the 

two  remaining  half-years  in  dispute. 

The  question  for  the  opinion  of  the  Court  is  whether  the  con- 
tention of  the  respondents  as  set  forth  in  paragraph  5  of  this  caae 
is  correct. 

If  the  Court  shall  be  of  opinion  in  the  affirmative  of  the  said 
question,  then  judgment  shall  l^e  entered  for  the  respondents. 

If  the  Court  shall  be  of  opinion  in  the  negative  of  the  said 
question,  then  judgment  shall  be  entered  for  His  Majesty  for  the 
sum  of  543i.  lis.  6d.,  being  the  balance  of  the  said  claim  with 
interest  as  claimed. 

It  is  agreed  that  the  question  of  the  costs  of  this  action,  save 
as  hereinbefore  provided  for,  shall  be  in  the  discretion  of  the 
Court. 

Isaacs,  K.C.  (with  him  ^ayt's),  for  the  Crown — ^The  respondents 
were  "properly  placed  ujK)n  the  Land  Tax  Register*'  within 
the  meaning  of  sec.  44  of  the  Land  Tax  Act  1890  and  have  never 
been  taken  ofiF.  The  estate  is  still  a  "  landed  estate  "  within  the 
meaning  of  the  Act,  and  they  are  still  the  owners. 

He  referred  to  The  Queen  v.  Gidney  (a)  and  the  Land  Tax 
Act  1890,  sec.  41. 

(He  was  stopped.) 

Mitchelly  K.C.y  and  Cxissen  for  the  respondents — Sec.  41  does 
not  apply  to  the  case  of  the  sale  of  a  portion  of  the  land,  but  only 
to  a  sale  of  the  whole.  Sec.  35  applies  to  this  case.  The  best 
part  of  the  land  may  be  sold,  and  there  must  therefore  be  a 
reclassification  and  a  revaluation  of  the  remainder. 
(a)     [1899]  25  V.L.R.  81,  82. 
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PECoDGES,  J.    As  long  as  you  are  on  the  register,  does  not  F.C. 

sec.  41  make  you  liable  ?    Under  sec.  35  you  may  be  left  on  the  1904 

register   for  portion  of  the  land.    Is  there  any  section  relating      thbKino 
to  reclassification  ?]  j^J^^ 

I  do  not  think  so.    The  classification  of  the  remainder  would 
be  a  reclassification.    It  would  be  the  classification  of  a  different 
landed  estate,  which  would  have  to  be  classified  for  the  purposes 
of  the   Act.    The  respondents'  argument  is  based  on  this — ^that 
unless  a  man  is  the  owner  of  a  "  landed  estate ''  he  is  not  taxable. 
The  estate  in  respect  of  which  the  respondents  are  now  on  the 
register  has  never  been  classified.     The  Act  can  be  conveniently 
divided  into  several  parts.    The  taxing  sections  are  down  to  sec.  9. 
The  questions  whether  there  is  a  certain  acreage  of  land,  wiiether 
that  acreage  is  within  a  certain  area,  whether  the  land  is  valued 
over  and  above  2500Z.,  and  whether  the  person  sought  to  be  taxed 
is  the  owner  of  the  land,  are  all  questions  of  fact  to  be  decided  by 
the    (.'ourt.      The    only  other  things  which    ai'e  conditions  pre- 
cedent to  liability  are  classification  and  valuation  for  the  purposes 
of  the  Act.      That  does  not  mean  entry  of  the  classification  or 
valuation  in   the  register,   but  this   Court   has   held  in  Gidney's 
Case  (6)  that  it  means  the   publication  of   the   classification   and 
valuation   in    the  Government  Gazette,  which  is  prior  altogether  to 
the   entry  in   the  register :    See  sec.  19.      Sees.  10-29  show  how 
valuations  for  the  purposes  of  the  Act  are  to  be  made.     Classifiers 
are  to  classify  and  value.    They  make  their  rei)orts  to  the  Com- 
missioners, who    publish  them  in    the  Government  Gazette ;  and 
then   the  liability  to  tax  arises :    Cf.  sec.  54.      Although  never 
on  the  register    at    all,  a    man  would  still  have  to  pay.    Sees. 
31-44  constitute  what  may  be  called  the  "  administrative  portion  '' 
or  the  "  office   sections  "  of  the   Act,  dealing  as  they  do  with  the 
compilation  of  the  **  Land  Tax  Register  "  and  the  "  valuation  for 
Victoria."    Liabihty  does  not  depend  on  them  at  all,  though  sec.  34 
makes  a  copy  of  the  Government  Gazette   in  which  they  are  pub- 
lished  "  sufficient   evidence,"   while    sec   40    makes   the    register 
"  evidence  " — not   "  conclusive   evidence,"   which   is    the   common 
expression  in  Acts  of    Parliament.     The  Register  is  kept  in  the 
office  merely  for  the  convenience  of  making    up  accounts.      It 
ib)     24  V.L.R.  795  ;  25  V.L.R.  81. 
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F.C.  is  primarily  a  document  dealing  with  ownership :    See  see.  31. 

^^  When  once  it  is  made  the   CommLssioners  have  nothing  what- 

THrKiNo      ®^'®^  ^  ^^  ^^^^  ^^'    '^^  Registrar  alters  it  from  time  to  time, 

„^'  but   he    has   nothing    to    do    with    classification    or  valuation. 

Kino.  ° 

The  book    referred  to  in  sec.  32   is  also  kept  merely  for   office 

purposes  and  for  the  making  out  of  accounts.      It  is  a  copy  of 

the  classification  which  has   been    previously  published  in    the 

Government  Gazette.     Sec.  41  merely  says  that  a  person  whose 

"name    is    properly  placed   upon    the    register"  "shall  for   the 

purpose  of  estimating  his  liability  under  this  Act  be  deemed  an 

owner  of  such  land ; "    not   that   he   shall  be  deemed  an  owner 

for  all  purposes  of  the  Act.    The  word  "  estimating  "  refers  to  the 

making  up  of  the  account  in  the  office.    If  the  word  "  fixing  "  had 

been  used,   the  meaning  would    have    iDeen    entirely  different. 

Though  sec.  46  seems  to  tell  against  the  respondents'  contention, 

yet  even  that  section  shows  the  crucial  test  of  liability  to  tax  to  be 

whether  "  the  classification  of  the  land  has  been  published  in  the 

Government  Gazette.'' 

[Hodges,  J.,  referred  to  sec.  42.    When  a  purchaser  signs  an 

acknowledgment  he  becomes  primd  facie  liable.] 

The  register  is  primd  facie  evidence  against  you  until  your 

name  is  taken  off. 

[Hodges,  J.    But  you  cannot  get  your  name  taken  off  until 

you  supply  a  new  taxpayer. 

Madden,  C.J.    You  could  compel  the  Registrar  under  sees. 

35  and  36  to  remove  your  name  from  the  register.    The  words 

"  properly  placed ''  in  sec.  41  are  important.    The  fact  that  the 

name  is  imj)roperly  on  the  register  is  of  no  effect  if  it  has  been 

"  properly  j)laced  ''  there. 

Hodges,  J.    According  to  your  argument  a  man  might  sell 

an  acre  of  his  land,  and  by  saying  nothing  about  it  might  evade 

the  land  tax  altogether.] 

Sec.  39  provides  for  cases  of  that  sort,  in  addition  to  which 

he  would  run  the  risk  of  having  the  sale  regarded  as  not  being 

in  fact  bond  fide.    Cf,  also  sec.  13.     Until  The  Queen  v.  Gidney{c) 

is  overruled,  the  respondents  can  rely  upon  it  as  establishing  the 

proposition  that  the  register  is  not  conclusive  evidence. 

(c)     24  V.L.R.  795  ;  26  V.L.R.  81. 
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Isaacs,  K.C.,  in  reply — ^The  words  "  for  the  purpose  of  esti-  F.C. 

mating  his  liability  under  this  Act"  in  sec.  41  refer  to  sec.  6.    If  i904 

you  "  estimate  liability "  you  assume  that  liability  exists.    The      the  Kino 

Act  draws  a  clear  distinction  between  "  land  "  and  "  landed  estate."  ^^' 

Kino. 

Sec.  41  does  not  say  "  landed  estate  ;  "  it  says  "  land."  Notwith- 
standing the  register,  a  person  may  prove  that  the  land  was 
never  valued,  or  any  other  facts — except  the  fact  that  he  has 
parted  with  the  land — that  show  he  is  not  liable  to  tax.  Sec.  41 
applies  to  part  of  the  land  as  well  as  the  whole.  If  it  had  meant 
the  whole  of  the  land,  and  not  also  a  part,  it  would  have  used 
the  words  "  landed  estate."  That  section  constitutes  an  estoppel 
to  the  respondents.  If  a  man  is  not  "  properly  ])laced "  on 
the  register  within  the  meaning  of  sec.  41,  he  can  proceed 
under  sec.  35  to  have  his  name  removed  therefrom  either  in 
respect  of  the  whole  or  part  of  the  land.  Sec.  35  enables  him 
to  say — ''  Whether  I  was  '  properly  placed  '  on  the  register  or  not, 
I  am  improperly  there  now,"  So  also,  if  the  Registrar  does  not 
take  him  off  under  sec.  42,  he  may  proceed  under  sec.  35  and 
compel  him  to  do  so.  Until  the  provisions  of  sec.  41  are  comphed 
with,  the  Crown  is  protected  from  secret  dealings.  It  is 
jKJSsible  that  the  vendor  may  have  the  right  to  say—"  Now 
classify  my  present  estate."  I  do  not  know,  however,  of 
any  provision  for  reclassification.  It  may  l3e  that  the  Crown 
would  have  to  set  to  work  to  classify  the  land  which  the  vendor 
retains  as  a  new  landed  estate;  probably  that  is  the  reason 
for  the  notice  referred  to  in  sec.  41.  No  notice  in  the  form  of 
the  Seventh  Schedule  was  ever  given  by  the  respondents. 
\CusseR — I  admit  that  is  so.] 

Cur.  adv.  vult. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 
C.J.,  HoixJES  and  Hood,  JJ.]  This  is  an  action  by  which  His 
Majesty  seeks  to  recover  from  the  respondents  two  several  sums 
of  money  in  respect  of  land  tax.  As  to  one  of  those  sums,  accruing 
before  the  year  1900,  judgment  is  admitted.  As  to  the  other  of 
those  sums,  accruing  in  the  year  1900,  the  case  is  defended.  A 
case  has  been  stated  which  presents  to  us  the  admissions  loetween 
the  parties  on  which  the  judgment  of  the  Court  is  to  proceed  ; 
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^'^'         and  they  show  that,  prior  to  the  time  at  which  the  land  tax  is 
1904  alleged  to  have  accrued,  the  respondents  had  been  properly  placed 

The  Kino  upon  the  Land  Tax  Register  in  respect  of  certain  land— a  large 
King.  quantity  of  21,894  acres.  Subsequently,  but  prior  to  the  date 
at  which  the  land  tax  claim  in  question  here  would  have  accrued, 
150  acres  of  the  total  acreage  were  sold  and  conveyed  to  some 
purchaser.  Then  it  is  contended  that,  Ijecause  the  original  landed 
estate,  such  as  it  was,  and  such  as  it  appeared  upon  the  register, 
has  been  reduced  in  acreage — ^in  this  case  by  150  acres — ^the 
original  ascertainment  of  the  landed  estate  has  been  disturbed; 
and  that  thereby  there  is  a  new  landed  estate  created,  which 
needs  to  be  reclassified  and  therefore  to  be  revalued,  Ijefore  it  can 
be  a  landed  estate  liable  to  duty  under  the  Act.  This  is  urged  as 
a  sort  of  coroUarj^  to  the  decision  of  this  Court  in  the  case  of  The 
Queen  v.  Gidney  (d).  In  that  case  the  original  landed  estate 
proj^erly  on  the  register — 818  acres — was  so  far  disturbed  that 
a  large  portion  of  it — 645  acres — had  been  sold  to  a  purchaser, 
the  re8j)ondent  Gidney,  who  was  at  once,  so  to  speak,  seized  upon  by 
the  Crown,  which  took  it  for  granted  that,  because  the  land  then 
bought  had  formerly  been  valued  and  claasified  aa  a  landed  estate, 
this  part  of  it,  Ijeing  itself  sufficient  in  point  of  acreage  to  be  a 
landed  estate,  might  ]ye  put  ujx)n  the  register  as  a  landed  estate 
without  any  new  valuation  or  cl«.ssification ;  and  it  was  so  placed  on 
the  register.  The  Crown  then  brought  an  action  against  Gidney, 
who  defended  it  on  the  ground  that  he  had  never  l)een  projjerly 
placed  on  the  register ;  that  the  land,  having  l^een  removed  from 
the  landed  estate,  was  at  large,  and  remained  at  large  until  it 
got  on  the  register  again  .by  virtue  of  valuation,  classification,  and 
registration  ;  and  the  Court,  approving  of  the  decision  of  my 
brother  Hodges,  held  that  that  was  the  correct  view^ ;  that  the 
land,  iDeing  once  excluded  from  the  original  landed  estate,  was 
at  large,  and  Ijeing  at  large,  it  was  just  the  same  as  if  it  had  never 
been  classified  at  all ;  and  that  therefore  it  would  have  to  be 
claasified  of  itself.  It  is  said  that  the  proposition  in  the  present 
case  is  one  arising  out  of  that,  and  that  it  necessarily  must  be 
that,  if  that  portion  of  the  land  which  comes  oflF  the  register  is 
land  in  respect  of  which  there  must  be  a  new  classification,  and 
id)    24  V.L.R.  795  ;  25  V.L.R.  81. 
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therefore  a  new  valuation,  the  fragment  that  remains  on,  being  F.C. 

disturbed,  and  the  valuation  thereof  being  disturbed,  there  must  be  1904 

a  reclassification  and  a  revaluation  of  it  too ;  because  the  taking  the  Kino 
away  of  the  part  which  goes  out  to  the  purchaser  might  have  the 
eflFect  of  reducing  the  classification  altogether  of  that  which 
remains,  by  reason,  as  it  has  l^een  put,  of  the  "  very  eyes  "  being 
taken  out  of  it.  It  is  said  that  that  portion  of  the  land  which 
remains  may  be  fourth  class  only,  while  the  whole  was  third 
class  before,  or  that  the  remainder  may  be  third  class  only,  where 
formerly  the  whole  had  been  second  class,  and  so  on ;  and  that 
therefore  it  would  Ije  extremely  unjust  that  it  should  remain  on  the 
register  without  being  reclassified,  and  that  it  must  be  reclassified 
in  order  to  arrive  at  its  true  value  for  taxing  purposes.  We 
have,  therefore,  to  ascertain  whether  that  proposition  also,  as 
well  as  the  proposition  mGidney*8  Case  (e)  is  true. 

That,  of  course,  must  dej^end  upon  the  interpretation  of  several 
sections  of  the  Land  Tax  Act  1-890  which  have  been  referred  to. 
We  have  given  this  matter  the  l)est  attention  possible,  but  we 
are  far  from  saying  that  we  are  content  with  the  view  we  take 
as  being  logically  or  demonstratively  correct ;  and  we  cannot  say 
that  it  is  possible  to  imagine  any  intelligible  or  convincing  inter- 
pretation of  the  sections  as  they  stand.  We  find  that  we  cannot 
interpret  them  with  any  degree  of  lucidity,  but  all  we  can  do  is 
to  adopt  that  line  of  reasoning,  which  gives  the  l)est  meaning  to 
the  language  in  them,  and  which,  while  avoiding  injustice,  does 
the  justice  of  making  all  those  intended  to  Ije  afifected  by  the  con- 
sequences of  the  Act  Ijear  the  tax  which  they  ought  to  pay.  It 
is  quit«  clear  that  someljody  must  put  up  with  apparent  injustice, 
and  the  best  reading  that  can  Ije  given  is  one  which  will 
uphold  the  Act,  and  at  the  same  time  do  the  least  possible 
injustice. 

In  the  present  case  what  api)eara  to  us  to  be  the  key  of  the 
position  is  this— what  is  the  meaning  of  sec.  41  ?  If  one  reads  the 
language  of  that  section  just  as  it  appears,  it  would  seem  to 
indicate  an  intention  that  a  landed  estate,  which  has  been  pro- 
perly placed  on  the  register,  may  as  a  whole  be  disposed  of  by  the 
original  proprietor  to  some  new  proprietor ;  that  if  that  is  done, 
(e)     24  V.L.R.  795  ;  25  V.L.R.  81. 
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F.C.  a  notice,  in  the  form  or  to  the  effect  of  the  Seventh  Schedule, 

1904  may  Ije  given,  notifying  the  sale  to  the  purchaser ;  and  that  then  the 

The  Kiko  s^^ioi^  arrests  the  habihty  of  the  man  already  on  the  register. 
Sec.  42  then  gives  to  the  Registrar  the  right,  upon  receiving  an 
acknowledgment  in  the  form  in  the  Seventh  Schedule,  to  put 
the  purchaser  on  the  register  if  apparently  he  sees  it  is  proper 
to  do  so.  The  Uteral  reading  of  those  two  sections  would  lead 
to  some  such  conclusion  as  that.  Their  language  is  general,  and 
therefore  that  would  be  the  first  Hteral  meaning  of  them.  But  if 
that  be  so,  it  is  exceedingly  difficult  to  see  by  what  means  a  person 
who  is  on  the  register  and  who  has  sold  part  only  of  his  estate  is 
to  get  rid  of  his  liability  in  resj^ect  of  that  part,  or,  it  may  be,  his 
whole  liability,  Ijecause  he  may,  either  in  one  hand,  or  by  gradual 
sales,  have  sold  so  much  of  his  land  as  would  i-educe  it  to  less 
than  a  landed  e^state  ;  and  still  he  could  not  by  any  means  procure 
the  re<;ognition  of  the  ]:)erson  or  persons  to  Avhom  he  has  sold  as 
the  owner  or  owners  of  the  land«  but  he  himself  would,  by  the  first 
literal  reading  of  these  sections,  be  made  to  appear  to  Ije  still  the 
owner  of  the  whole  estate. 

Then  it  is  said  that  sec.  41  may  be  read  reasonably  as  con- 
templating, not  only  the  case  where  the  registered  owner  parts 
with  the  Avhole  of  his  estate,  but  also  the  case  where  he  parts 
with  j)ortion  of  it ;  and  that  the  Registrar  under  sec.  42  is  given 
the  opi)ortunity  and  the  right  to  place  the  i)urchaser  of  part  only 
u]X)n  the  register,  as  well  as  the  purchaser  of  the  whole,  where 
either  of  those  two  events  occurs.  We  are  asked,  therefore,  to  say 
that,  notwithstanding  its  apparent  compreheaisiveness,  sec.  41  does' 
admit  of  that  reading ;  and  it  has  lieen  pointed  out  to  us  that, 
while  this  Act,  like  some  other  Acts  which  could  be  mentioned, 
Ijegins  with  an  artistic  plan  whereby  certain  language  is  once 
adoj)ted  with  the  intention  that  throughout  the  Act  it  shall  have 
its  artistic  meaning,  such  language  is  departed  from  in  places. 
Amongst  other  things,  the  words  *'  landed  estate  "  are  given  in 
this  Act  a  very^  sjiecific  meaning  for  a  very  specific  purpose.  But 
in  sec.  41  w^e  find  that  language  not  appearing.  Sec.  41  runs 
thus : — ''  Where  the  name  of  any  person  is  properly  placed  upon 
the  Land  Tax  Register  in  respect  of  any  land  "—the  expression 
"  landed  estate  "  is  given  up  and  the  word  "  land  "  used  instead- 
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"  such  person  shall  for  the  purpose  of  estimating  his  liability  under  F.C. 

this  Act  be  deemed  an  owner  of  such  land  notwithstanding  that  1904 

he  may  have  afterwards  parted  with  his  interest  in  the  same  to      xhe  Kino 
any  other  person  until  he  has  forwarded  to  the  registrar  a  notice 
and  acknowledgment  in  the  form  or  to  the  eflfect  in  the  Seventh 
Scliedule  hereto  signed  by  himself  and  the  person  to  whom  he 
has  parted  with  his  interest  in  the  same  in  the  presence  of  some 
commissioner  of  the  Supreme  Court  for  taking  affidavits  or  some 
justice  of  the  peace."    Now  that  fact  itself  seems  eloquent  as  to 
some  intention  on  the  part  of  the  Legislature  to  depart,  from  the 
view  that  a  *'  landed  estate  '*  is  that  concrete  thing  which  consists 
of  upwards  of  640  acres,  either  in  one  spot  or  in  several  plac^es  less 
than  five  miles  apart,  and  which  is  valued  for  the  purposes  of  the 
Act  at  upwards  of  2,500^.    It  is  clear  that  the  Legislature  has 
departed  from  a  *'  landed  estate ''  in  that  meaning  ;  and  it  has 
taken  the  ordinary  word  "  land  *'  and  means  land,  whether  a  landed 
estate  or  not,  which  is  in  fact  on  the  register.    It  is  said  that, 
that  being  so,  it  is  reasonable  to  infer  that,  where  "  land  *'  is  the 
word  used,  the  exception  is  that  the  person  whose  "  name  is  pro- 
perly placed  upon  the  register  "  in  respect  thereof,  is  to  be  "  deemed 
an  owner  of  such  land  notwithstanding  that  he  may  have  parted 
with  his  interest  in  the  same  to  any  other  person,"  and  is  to  be 
deemed  a  j)erson  liable  until  the  notice  required  by  the  section  is 
given  ;  and  it  is  said,  therefore,  that,  if  all  the  land  on  the  register 
or  any  portion  of  it  is  parted  with,  then  he  has  "  parted  with  his 
interest  in  the  same  "  within  the  meaning  of  the  section.    There- 
•  fore  it  is  said  that  we  may  read  sec.  41  as  conveying  the  intention 
that,  where  part  only  of  the  land  is  parted  with,  the  notice  con- 
templated by  the  section  may  be  given  to  the  Registrar ;  that  the 
Registrar  may  then  under  sec.  42  enter  the  name  of  the  purchaser 
upon  the  register  in  resj^ect  of  the  land  so  parted  with  ;  and  that 
the  liability  of  the  person  who  was  originally  on   the  register  in 
respect  of  the  whole  land  may  be   regarded  as  attaching  to  the 
-land  which  remains  upon  the  register  in  his  name. 

Now  that  that  reading  may  he  given  is  shown  in  the  judgment 
of  the  Full  Court  in  Gidney's  Case  (/).  It  is  said  that  the  statement 
of  myself  to  this  eflfect  in  delivering  that  judgment  is  only  a  dictum, 
if)     25  V.L.R.  81,  82. 
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It  is,  I  think,  more  than  that.  It  is  true  tliat  my  brother  Hodges 
in  the  Court  Ijelow  proceeded  on  the  assumption  contained 
in  an  admission  Ijetween  the  parties  that  the  645  acres  which 
(xidney  had  purchased  no  longer  belonged  to  the  person  who 
was  the  original  ow-ner  of  the  land ;  that  that  land  was  abroad, 
and  was  of  itself  of  sufficient  area  to  constitute  a  **  landed  estate  ; " 
and  that  therefore  there  must  be  a  reclassification  of  it,  because 
unless  there  was  a  classification  of  it  it  could  not  be  put  on  the 
register,  and  therefore  the  Commissioners  would  not  be  entitled 
to  tax  it ;  and  on  that  assumption  he  held  that  the  new  land  could 
and  ought  to  Ije  reclassified  and  revalued.  The  Full  Court,  appar- 
ently looking  for  the  reason  of  that,  went  into  the  question  whether 
sec.  41  could  have  the  meaning  I  have  suggested,  and  the  view 
of  the  Court  is  expressly  jjut  that  the  section  can  be  read  as  applying 
to  a  part  as  well  as  to  the  whole  of  the  land.  We  therefore  think 
that  that  is  a  decision  of  this  Court  to  that  effect.  There  is  also 
another  case — the  case  of  The  Queen  v.  Blackwood  (g) — which  bears 
relation  to  this  point.  In  tliat  case  the  matter  turned  ultimately 
ujx)n  another  question  ;  but,  in  preparing  the  special  case  between 
the  public  department  and  the  defendant,  the  case  admitted, 
apparently,  that  sec.  40  of  the  Act  in  question  there — sec.  41  of 
this  Act — did  relate  to  the  case  where  part  of  the  land  has  been 
disposed  of  and  not  merely  to  the  case  where  the  whole  has  tjeen 
disj)Osed  of.  Thei*efore  that  reading  apparently  has  Ix^n  already 
given  to  sec.  41. 

Then  we  find  that  sec.  40  provides  that — "  In  all  proceedings 
in  any  Court  of  justice  touching  the  liability  of  any  person  to  land 
tax  other  than  a  proceeding  to  remove  the  name  of  such  person 
from  the  Land  Tax  Register  the  Land  Tax  Register  sliall  be  evidence 
against  such  j)erson,  but  any  such  C^ourt  before  which  any  such 
proceeding  is  })ending  may  if  it  seem  fit  upon  such  teniis  as  may 
seem  just  order  any  such  proceedings  to  stand  over  and  allow  any 
such  pei-son  to  make  an  application  for  the  removal  of  his  name  from 
such  I'egister.*'  Now  the  pi'esent  ciise  is  "  a  proceeding  in  a  Court  of 
justice  touching  the  liability  of  a  })erson  to  land  tax  other  than  a 
proceeding  to  remove  the  name  of  such  person  from  the  Land  Tax 
Register."  It  appears  also  in  the  present  case  that,  for  some  reiison 
ig)     [1890]  16  V.L.R.  157. 
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which    has  seemed   good   to   the  respondents,   they   have   never  F.C. 

given  the  notice  in  the  form  in  the  Seventh  Schedule  such  as  is  1904 

contemplated  by  sec.  41,  and  therefore  it  appears  to  us  that  that      Thk^ino 
section  does  refer  to  the  whole  of  the  original  landed  estate  even 
after  the  150  acres  was  sold ;  that  the  i-espondents  are  j^ersons 
who  were  '*  j)ro])erly  placed  upon  the  Laud  Tax  Register  in  resj^ect 
of  any  land,'  viz.,  the  whole  of  the  original  landed  estate ;  and 
that  such  pereons  are  "  for  the  purpose  of  estimating  their  liability 
under  this  Act  to  be  deemed  owners  of  such  land  notwithstanding 
that  they  may  have  afterwards  parted  with  their  interest  in  the 
same  to  any  other  peraon  until  they  have  fonvarded  to  the  Registrar 
a  notice  and  ticknowledgment  in  the  form  or  to  the  effect  in  the 
Seventh  Schedule  hereto  signed  by  themselves  and  the  person  to 
whom  they  have  parted  with  their  interest."    We  think  therefore 
that,  in  the  al)sence  of  that  particular  notice,  the  liability  which 
sec.  41  attaches  to  the  defendants  has  not  teen  arrested.     Sec.  40 
therefore  makes  the  register   "  evidence  '   of   their   hability,    and 
against  that  evidence  of  liability  they  have  not  asked  the  Court 
to  suspend  this  action  in  order  to  enable  them  to  make  application 
for  the  removal  of  their  names  from  the  register.     Sec.  40,  like 
its  congener  sec.  41,  is  exceedingly  difficult  to  understand,  not 
that  upon  its  own  face  it  is  not  8im})le  enough,  but  because    it 
abandons    the  use   of  words   generally   used  in  sections  of  the 
kind    and  thoroughly  well  understood  in  their  meaning.     It  does 
not  make  the  Land  Tax    Register    *'  primd    facie  evidence "  or 
"  conclusive  evidence,"  lx)th  of  which  are  thoroughly  well  under- 
stood terms.     Nor  even  does  it  declare,  to  use  the  words  in  sec.  34, 
that  it  shall  be  "  sufficient  evidence,"  which  is  not  much  more  definite, 
but  nevertheless  is  a  phrase  which  has  received  judicial  inter- 
pretation in  Gidveys  LUtse  (k) ;  but  it  simply  puts  it  that  **  the 
Land  Tax  Register  shall  be  evidence  against  such  person."    But, 
apparently,  although  the  section  merely  says  that  it  is  to  be  evidence 
against  such  person,  one  would  imagine  it  is  to  Ije   conclusive 
evidence  unless  the  one  loop-hole  given  by  the  section  is  taken 
advantage  of.    He  has  a  right  to  apply  to  the  Court  to  allow  the 
proceedings   to  stand  over  so  that  he  may  have   an  opportimity 
of  clearing  the  register  of  his  name,  and  the  Court  would  then 
(h)    24V.L.R.  705. 
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F.C.  be  bound  to  give  him  that  opportunity.    It  appears,  therefore, 

1904  ^^^^  s^c-  '^^  means  that,  if  no  such  apphcation  is  made,  then  the 

ThbKino       I'egister  is  to  be  conclusive  evidence ;  that  if  such  application  is 
^'  made  and  fails,  then  again  the  register  is  to  be  conclusive  evidence ; 

and  if  judgment  be  stayed,  but  no  application  be  made  to  remove 
the  name  from  the  register,  then  again  the  register  is  to  be  con- 
clusive evidence. 

It  is  not  possible  to  give  sec.  40  any  other  meaning  at  all  unless  it 
be  such  as  to  make  the  register  "  contingently  conclusive  "  evidence, 
which  is  somewhat  like  a  contradiction  in  terms.  It  appesin, 
however,  to  be  the  best  that  can  be  said  of  this  doubtful  section. 
The  next  thing  to  be  considered  is  this:  Sec.  35  provides  that 
*'  Any  person  whose  name  is  upon  the  Land  Tax  Register  in 
respect  of  any  land  "  (again  using  the  expression  "  land  "  and  not 
"  landed  estate  ")  **  may  at  any  time  apply  to  the  Registrar  to 
remove  his  name  therefrom  in  respect  thereof."  Then  sees.  36 
to  38  make  provision  by  means  of  which,  if  the  Registrar  decides 
against  the  application,  he  may  notwithstanding  be  compelled  to 
do  what  seems  right  to  the  Supreme  Court  upon  the  hearing  of 
the  matter  before  it.  But  it  seemed  to  be  put  that,  if  a  person 
originally  on  the  register  had  sold  a  portion  only  of  his  land  to 
another  person  sec.  3,")  might  apply  to  that  case  so  as  to  enable 
that  portion  to  be  dealt  with ;  but  that  sec.  41  can  relate  to  the 
case  only  of  a  disposal  of  the  whole  estate.  But  the  language 
of  sec.  35  makes  it  impossible  apparently  to  provide  for  the 
case  where  part  of  the  land  is  sold  to  a  purchaser,  and  the  remaining 
land  remains  with  the  person  on  the  register,  but  itself  is  less  than 
a  landed  estate.  The  language  of  sec.  35  does  not  admit  of  those 
two  meanings,  though  it  may  admit  of  one.  It  was  also  contended 
in  respect  of  sec.  35  that  it  merely  applies  to  the  case  where  in  the 
first  instance  a  person  was  erroneously  put  upon  the  register 
either  as  to  the  whole  or  as  to  part  of  the  land ;  that  then  an 
application  might  Idc  made  to  rectify  the  register ;  but  the  section 
had  no  application  to  the  case  of  a  man  properly  upon  the  register 
who  has  subdivided  his  land  and  disposed  of  portion  of  it.  The 
Act  suggests  very  strongly  some  such  view  as  that ;  but  on  the 
other  hand  it  seems  a  curious  thing  that,  if  sec.  41  does  relate  to 
the  disposal  of  part  of  a  landed  estate,  there  should  be  no  means 
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whatever  to  compel  the  Registrar  to  do  what  is  right  or  just  iil  that  F.C. 

case.    One  can  easily  understand  the  Registrar  hesitating  to  put  on  1904 

the  register  the  purchaser  of  portion  of  a  landed  estate.      The  case      theI^ino 

has  been  instanced  of  where  an  estate  of,  say,  1200  acres  has  l^een         „^' 

^  Kino. 

put  on  the  register  in  the  names  of  two  persons.     If  those  two 

persons  were  to  operate  so  as  to  divide  the  land  equally,  so  that 

each  would  have  600  acres,  then  neitlier  would  be  liable  to  land 

tax.     In  such  a  case  it  might  Ije    a    bond-fide    transaction,  and 

nothing  more  could  l)e  said.     But  on  the  other  hand  the  Registrar 

might  think  that  it  was  not  a  bond-fide  transaction  and  he  might 

refuse  to  alter  the  register,  because  he  has  a  discretion  given  to 

him  in  this  connection    by  the  word  **  may  "  in    se<;.    42.    But 

supposing  he  took  a  view  which  was  erroneous,  and  refused  to 

register  a  man  entitled  to  \ye  registered  ;  then  apj^arently  there 

would  be  no  means  under  sees.  40  and  41  of  compelling  him  to  do 

what  was  right.     We  therefore  think  that  the  meaning  and  effect 

of  sees.  35  to  38  is  this — that  sec.  41  Ijeing  capable  of  Ijeing  applied 

to  the  disposal  of  a  part,  as  well  as  of  the  whole,  of  a  landed 

estate,  if  part  or  the  whole  is  disposed  of,  then  sec.  35  provides 

the  legal  machinery  by  which  at  any  time  any  i)erson  may  apply 

to  the  Registrar  to  remove  his  name  from  the  register.     If  that  is 

not  done,  he  may  proceed  by  the    proper  remedy   to  comj)el   the 

Registrar  to  do  so.    Therefore,  if  we  make  sec.  35  auxiliary  to 

sec.  41,  the  whole  thing  is  very  clear.     The  first  thing  to  Ije  done 

is  to  give  the  notice  in  the  form  of  the  Seventh  Schedule.    Then 

the  suit  is  arrested.      The  Registrar  must  thprefore  exercise  his 

discretion.     If  this  lie  unsatisfactory,  then  an  apjjlication  may  be 

made,  and  if  the  Registrar  do  not  do  what  is  demanded  of  him,  the 

applicant  may  obtain  an  order  nisi  from  the  Supreme  Court  to 

compel  him.    So  the  whole  thing  will  work  out  to  some  definite 

and  coherent  conclusion. 

As  to  the  argument  that  sec.  35  was  only  intended  to  apply 
to  original  registrations  made  when  the  Act  was  first  brought  into 
operation,  one  would  suppose  that  if  that  were  intended  there  would 
be  some  limitation  of  time  in  the  Act,  but  there  is  no  such  limitation. 
But  what  the  Act  does  apparently  provide  for  is  that  any  person 
,  may,  in  respect  of  any  land  at  any  time,  make  an  application  to 
have  his  name  removed  from  the  register.    That  would  fit  itself 
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F.C.  into  any  case  in  which  any  jDerson  has  been  properly  plac^  on 

19(^4  the  register  in  resj)ect  of  any  land.    It  would  allow  an  appUcation 

T    "kin  ^  '^  made  in  the  form  of  the  Seventh  Schedule.     One  other 

V*  suggestion  was  made  by  Mr.  Isaacs  yesterday  in  answer  to  the 


Madden,  C.J. 


embarrassing  (luestion  as  to  what  was  to  become  of  the  land 
which  remains  on  the  i-egister  after  jwrtion  of  a  landed  estate  is 
disposed  of.  Mr.  Isaacs  said,  at  the  moment,  that  it  might  be  that 
that  portion  of  the  land  which  is  not  disposed  of  might  have  to  be 
classified.  We  offer  no  opinion  on  that  case,  Ijecause  in  tliis  case 
the  condition  precedent — viz.,  the  giving  of  a  notice  in  the  form 
of  the  Seventh  Schedule — has  not  Ijeen  complied  with.  When  that 
is  done  the  question  may  arise  whether  or  not  the  land  remaining 
should  \ye  reclassified.  We  offer  no  opinion  on  that  now\  We 
answer  the  question  put  to  us — "*  No,  it  is  not."  W^e  therefore 
direct  that  judgment  he  entered  for  the  Crown,  according  to  the 
agreement  in  the  special  case,  with  costs. 

Judgment  for  the  Crown,  vdth  costs. 

Solicitor  for  the  Crown :  Guinness,  Crown  Solicitor. 
SoHcitors  for  the  respondents :  Whiting  &  Aitken. 

H.  I  c. 


[His  Honor  Mr.  Justice  Hodges  has  favoured  the  editor  with 
the  following  reasons  for  concurring  in  the  judgment  of  the  Court: 
— "  The  resix)ndents'  names  were  properly  placed  on  the  register  in 
respect  of  a  landed  estate.  For  the  purpose  of  determining  their 
liability  under  the  Land  Tax  Act  1890,  sec.  41  provides  in  effect 
that  they  are  to  Ije  deemed  the  owners  of  every  acre  of  land  in  that 
estate  (notwithstanding  that  they  may  have  afterwards  parted 
with  all  or  some  of  it)  until  they  have  forwarded  to  the  Registrar 
the  notice  to  the  effect  in  the  Seventh  Schedule  as  to  the  whole  or 
some  portion  of  the  land  in  resi)ect  of  which  they  are  registered." 
J.  B.  B.] 
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In  re  WEINGARTEN  BROTHERS*  TRADE  MARK.  E.G. 

Trade  Marks  Act  1890  No,  2  (Act  No.  1183),  «.  S— Trade    mark— Essential  par-  1904 

ticulars — Added  matter — Disclaimer — Registration  of  letters  as  part  of  trade  05  2G*27  \q   * 

mark — Rectification  of  the  register — Delay  on  part  of  applicant — Who  may  Augwtt  12. 

^PP^y  ^  ^^  register  rectified,  

Letters,  words,  or  figures  may  be  so  used  in  combination  with  other  matter 
as  to  form  part  of  a  distinctive  device  capable  of  being  registered  as  a  trade 
mark. 

Where  they  are  so  used  they  are  not  "  added  matter "  and  need  not  be  dis 
claimed  under  sec.  8  (2)  of  the  Trade  Marks  Act  1890  (No.  2). 

In  re  Clement  et  Cie.'s  Trade  Mark  ([1900]  1  Ch.  114) ;  and  In  re  Apollinaris 
Co.'s  Trade  Mark  ([1891]  2  Ch.  186)  followed. 

In  re  Hudson's  Trade  Marks  ([1886]  32  Ch.  D.  311)  and  Tn  re  Atkin's 
Trade  Mark  (3  R.P.C.  164)  not  followed  on  this  point. 

But  where  the  device  consists  of  letters,  words,  or  figures  merely  colourably 
combined  with  other  matter  and  it  is  clear  from  all  the  circumstances  that  what 
is  really  intended  to  be  registered  is  the  part  consisting  of  letters,  words,  or 
figures,  the  device  is  not  **  distinctive,"  and  if  registered  as  a  trade  mark  the 
register  will  be  rectified  by  its  removal. 

The  respondent,  a  corset  manufacturer,  was  the  registered  proprietor  in 
Victoria  of  a  trade  mark  containing  the  letters  W.B. 

The  applicant,  also  a  corset  manufacturer,  was  the  registered  proprietor  in 
England  of  a  trade  mark  also  containing  the  letters  W.B.,  and  was  a  rival  of  the 
respondent's  in  the  corset  trade  of  Victoria. 

Held,  that  as  the  retention  on  the  Victorian  register  of  respomlcnt's  trade 
mark  might  lead  people  to  suppose  that  it  had  the  exclusive  right  to  the  use  of 
the  letters,  although  that  would  not  be  its  legal  effect,  the  applicant  had  sufficient 
interest  to  entitle  him  to  apply  for  its  removal  from  the  register. 

Motion  to  rectify  the  Register  of  Trade  Marks. 
The  facts  and  arguments,  so  far  as  material  to  this  report,  suffi- 
ciently api)ear  from  the  judgments. 

Duffy,  K.C,  and  Coldham  for  the  applicant  in  support. 

Isaacs,  K.G.y  and  Mitchell  for  the  respondents  to  oppose. 

Counsel  referred  to  the  following  caaes : — In  re  Smokeless 
Powder  Company's  Trade  Mark  (a) ;  Somermlle  v.  Schembri  (b) ; 
Payne  v.  Daniels  (c) ;  Newman  v.  Pinto  (d) ;  Lewis  v.  Good- 
My  (e) ;  In  re  Edgington's  Trade  Mark  (/) ;  In  re  Leonard 
&    Ellis's    Trade    Mark    (g);     In    re     Cheseborough's    Trade 

(a)    [1892]  1  Ch.  590.  (c)     [1892]  67  L.T.  194. 

(6)     [1887]  12  App.  Cas.  453.  (/)     [1889]  61  L.T.  323. 

(c)     [1893]  2  Ch.  567.  ig)     [1884]  26  Ch.  D.  288. 

id)    [1887]  67  L.T.  31. 
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F.C.  Mark  (h) ;  Goodwin  v.  Ivory  Soap  Co.  (i) ;  In  re  Wood's  Trade 

1904  Mark  (A*)  ;  BoJcer  v.  Ra  wson  (l) ;  Ex  parte  Stevens  (m)  ;  Pint^  v. 

^~  Badmaii  (n) ;  In  re  Wright^  Crossley  &  Co.  (o) ;  In  re  Clement  et 

Weinoarten  cie.'s  Trade  Mark  (p)  ;  In  re  Hudson's  Trade  Mark  (q) ;  Eastman 

iSROTxI  ERS 

Trade  Mark.    Photographic,  etc.,  Co.  v.  Comptroller-General  (r) ;  Re  AikinsarCi 

Trade  Mark  (s) ;  Rosenthal  v.  Reynolds  (t) ;  Re  Player  &  Sont 

Trade  Mark  (u)  ;  In  re  Royal  Baking  Powder  Co.  (y) ;  Re  CoLmant 

Trade  Marks  (w) ;  In  re  Dexter's  Application  (x) ;  Jamieson  v. 

Jamieson  (y) ;  Benedictus  ^v.   Sutherland   (z) ;    In   re  Colemans 

Trade  Mark  Application  (a)  ;  Re  Foulder  <fe  Co.*s  Trade  Marks  (6); 

In  re  Bryant  &  Mays  Trade  Mark  (c)  ;  Re  Crompton  &  Go.'s  Tradi 

Mark  (d)  i  Wolfe  v.   Lang  (e) ;  Mitchell  v.   Joshua  (f) ;    In  re 

Brind  (g)  ;     In    re  Hicks's  Trade   Mark  (h)  ;     In  re  Burlandi 

Trade  Mark  (i) ;    Kerly  on  Trade  Marks  (2nd  ed.),  pp.  132,  151, 

179,  198,    258,  259,  271  ;    Trade  Marks  Act   1890  No.   2  (Act 

No.  1183),  sec.  8;  and  the  English  Trade   Marks  Acts  of    1875 

and  1883. 

Cur.  adv.  vult. 

Augrut  12.  Madden,   C.J.,   read  the   followhig    judgment : — ^This    is  an 

application  by  way  of  motion  by  William  Pretty  and  Sons  Limitd 
to  have  the  Register  of  Trade  Marks  rectified  by  removing  there- 
from the  trade  mark  therein  registered  for  class  38,  and  numljered 
7124,  or  for  such  other  order  as  the  Court  may  see  fit.  Tlie 
evidence,  in  my  opinion,  establishes  that  in  1883  a  firm  of  manu- 
facturers in  England,  styled  Footman,  Pretty  &  Nicholson,  of 
which  the  applicant  is  the  ultimate  successor,  was,  and  had  been 
for  a  great  many  years  carrying  on  the  manufacture  of  corsets 


(h) 

[1902]  2  Ch.  1. 

iw) 

[1891]  2  Ch.  402. 

(0 

17  R.P.C.  689. 

ix) 

[1893]  2  Ch.  262  ;    1( 

ik) 

[1886]  32  Ch.  D.  247. 

269. 

il) 

[1889]  45  Ch.  D.  519. 

iy) 

15  R.P.C.  169. 

im) 

[1876]  3  Ch.  D.  659. 

iz) 

12  R.P.C.  25. 

in) 

8  R.P.C.  181. 

ia) 

[1894]  2  Ch.  115. 

io) 

[1900]  2  Ch.  218. 

ib) 

[1902]  1  Ch.  125. 

(P) 

[1900]  1  Ch.  114. 

ic) 

8  R.P.C.  69. 

iq) 

[1886]  32  Ch.  D.  311,  at  p.  321. 

id) 

[1902]  1  Ch.  758. 

(r) 

[1898]  A.C.  671. 

ie) 

[1887]  13  V.L.R.  752. 

(») 

3  R.P.C.  164. 

if) 

[1891]  17  V.L.R.  736. 

it) 

[1892]  2  Ch.  301  ;  9  R.P.C.  189 

ig) 

[1897]  18  A.L,T.  183. 

(u) 

[1901]  1  Ch.  382. 

ih) 

[1897]  22  V.L.R.  636. 

(t^) 

19  H.P.a  261, 

(») 

[1889]  42  Ch.  D.  274. 

R.P.C. 
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there  ;  and  prior  to  the  year  above  mentioned  a  firm  of  peraons  F.C. 

called   Warner  Brothers,  carrying  on  business  in  New  York,  in  Jj^ 

America,  as  corset  manufacturers  and  dealers  in  a  large  way,  had  J^^ 

procured   the  applicant's  predecessor  to  manufacture  coreets  for  Weinoarten 

DROTMERS 

them  to   a  large  number.  Trademark. 

In  1883  Warner  Brothers  desired  that  Footman,  Pretty  &  Madden,  O.J, 
Nicholson  would  stamp  the  corsets  which  they  made  for  them 
with  the  initials  of  the  latter  firm,  "  W.B.,"  and  would  also  cause 
labels  to  be  affixed  to  the  boxes  containing  such  corsets  on  which 
the  letters  W.B.  should  be  conspicuous.  Footman,  Pretty  & 
Nicholson  obeyed  these  instructions,  and  designs  were  accord- 
ingly prepared,  and  were  continuously  used  on  the  boxes  con- 
taining all  corsets  thereafter  sent  by  Footman,  Pretty  &  Nicholson 
to  Warner  Brothers. 

Certain  tariflf  duties  levied  in  America  on  imi)()rted  coinjets 
caused  Footman,  Pretty  &  Nicholson,  about  July  188(5,  to  dis- 
continue dealing  in  those  articles  with  Warner  Brothers.  The 
corsets  which  had  teen  manufactured  as  descrited  and  latelled 
with  **  W.B.'*  tecame  popular  and  well  known,  and  in  October 
1884  Footman,  Pretty  &  Nicholson  duly  registered  in  England, 
as  their  labels,  the  two  latels  above  mentioned.  They  also  then 
registered  there  W.B.  (over  diamond)  as  another  of  their  trade 
marks,  and  they  also  registered  there  some  other  trade  marks  as 
to  various  articles  of  their  manufacture  in  which  the  lettere  W.B. 
were  a  conspicuous  and  universal  feature. 

All  these  trade  marks  duly  tecame  the  property  of  the  original 
firm's  successors  until  they  passed  to  the  applicant  company  by 
proper  assignment,  and  all  have  teen  renewed  from  time  to  time 
on  the  register  as  required. 

In  America  the  respondents  Weingarten  Brothers  have  carried 
on  the  manufacture  and  sale  of  corsets  for  many  years,  and  they 
have  also  adopted  the  letters  W.B.,  which  are  the  initial  letters  of 
their  firm  name,  as  conspicuous  features  of  their  trade  marks 
and  latels  as  registered  in  America,  and  they  have  established  a 
large  trade  in  the  articles  of  their  manufacture. 

Howsoever  it  came  ateut,  and  for  whatever  reason,  whether 
"©cause  of  the  fame  and  popularity  of  the  applicant's  goods,  or 
^hat  of  the  respondents'  goods,  I  think  it  clear,  teyond  reasonable 
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F.O. 


1904 


controversy,  that  the  letters  W.B.  have  become  eminently  desirable 
to  both  these  manufacturers  as  a  symbol  of  great  attractiveness 
and  value  in  connection  with  corsets. 

Tliey  have  l^een  used,  as  I  have  said,  universally  as  a  feature 


In  re 
Wkinoarten 
Brothers' 
Trade  Mark,    of  all  the  appUcants'  labels  and  trade  marks  in  England.    However 

Madden,  C.J.    else  their  labels  or  trade  marks  varied,   the  W.B.  was  always 

present  as  a  feature  of  them,  and  it  was  stamped  on  the  corset 

itself.    The   respondent   made   similar   conspicuous   and   general 

use  of  these  letters  in  America  in  respect  of  their  goods. 

In  May  or  June  1901  it  came  to  the  knowledge  of  the  applicant 
firm  in  London  that  several  firms  of  dealers  in  corsets  in  that  citj 
were  selling  coraets  of  the  respondents'  make,  in  Ijoxes  Ijearing 
the  letters  "  W.B."  on  their  labels,  and  having  "  W.B."  stamped 
on  the  corsets  themselves.  The  applicant  forthwith  warned 
those  firms  that  they  were  infringing  its  trade  mark  thereby, 
and  they  informed  the  respondents,  whereupon  the  latter  with- 
drew all  boxes  having  "  W.B."  upon  them  from  sale  in  London, 
and  caused  the  "  W.B."  which  had  been  stamped  upon  the 
corsets  to  be  obliterated,  and  from  that  time  onward  no  goods 
of  the  respondents'  manufacture,  or  of  the  manufacture  of 
anyone  else  than  the  applicant,  have  Ijeen  sold  in  England  on 
which,  or  on  the  Ijoxes  containing  which,  *'  W.B."  has  ap- 
peared. 

Very  soon  after  this  occurrence  the  respondents  took  steps  to 
register  a  trade  mark  in  the  several  States  of  Australia.  In  Vic- 
toria they  lodged  their  apphcation  on  the  2nd  August  1901,  and 
this  fact  having  come  to  the  knowledge  of  the  applicant  firm,  it, 
too,  in  September  1901,  and  in  March  1902,  lodged  applications 
in  each  of  those  States  to  have  its  trade  mark,  W.B.  (over  diamond), 
registered. 

The  respondents  obtained  registration  of  their  marks  on  2nd 
August  1901.  Li  October  1902  the  respondents  commenced 
an  action  in  Mellx)ume  agamst  a  firm,  Paterson,  Laing  &  Bruce, 
who  had  been  agents  there  for  the  sale  of  the  applicant  firm's 
corsets,  and  had  dealt  in  the  sale  of  them  there  for  some  time 
before.  This  firm  entered  an  appearance  to  the  action,  and  the 
respondents  then  discontinued  and  paid  the  defendants  their 
oosts. 
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The     i-espondents  continued  to  sell    their    goods  in  Victoria  F.C. 

bearing   the  trade  mark  (registered)  in  that  State ;    and  on  1st  ]^ 

May   1903  notice  of  the  present  motion  was  served  upon  them.  ^^^ 

The  apphcant  bases  its  claim  to  interfere  on  two  grounds  : — (a)  That  Wbingartkn 

D  KOT  HSR£t 

since  the  year  1885  its  corsets  stamped  with  W.B.,  and  contained  Trade  Mark. 
in  boxes  l^earing  their  latels,  had  Ijeen  sold  in  considerable  Madden,  C.J, 
numbers    in    Melbourne    and    in    other    places  in  Victoria,  and  ~ 

that  such  corsets  had  l^ecome  well  known  there  by  the  mark 
W.B.  (6)  That  in  any  case  the  letters  W.B.,  as  applied  to  corsets, 
were  ''  common  to  the  trade." 

In  my  opinion  the  evidence  in  support  of  (a)  is  In*  no  means 
strong.  It  has  l)een  shown  that  in  1885  Messrs.  Paterson,  Laing 
&  Bruce  purchased  from  the  apj)licant3'  predecessors  576  paira 
of  corsets,  which  bore  these  letters  "  W.B./'  in  lx)xes  tearing 
their  laljels.  These  coraets  were  sold  in  Victoria.  After  that 
none  were  oljtained  by  Paterson,  Laing  &  Bruce  until  1895, 
when  they  liought  another  parcel  of  715  pail's,  which  were  • 
similarly  sold.  Thence  until  1901  no  moi»e  were  purchased  by 
them,  and  then  22  paii-s  only  were  so  purchased.  And  then  in 
1902,  when  the  contest  of  the  trade  marks  had  arisen,  and  lx)th 
parties  were  pi^ssing  their  goods,  Pat^i'son,  Laing  &  Bruce  pur- 
chased 5,407  paii-s  for  sale  in  Victoria. 

From  1893  to  1902  it  is  shown  that  a  far  larger  numljer  of 
these  corsets,  Ijearing  the  applicants'  trade  mark  and  laljels,  were 
introduced  into  the  States  of  Xew  South  Wales  and  Soutli  Aus- 
traUa,  and  wei*e  sold  there  to  the  extent  of  over  60,000  and 
31,000  resiDectively,  and  it  has  been  suggested  that  many  of  these 
may  have  been  resold  in  Victoria.  Thei-e  is  no  evidence,  however, 
of  that  fact,  and  the  sales  in  Victoria  are  those  which  are  im- 
portant. No  retail  sellers  or  purchasers  of  the  corsets  have  Ijeen 
called  to  show  that  they  observed  the  W.B.,  or  that  they  attached 
any  meaning  or  importance  to  it,  nor  is  any  reason  given  to 
explain  why  such  persons  have  not  been  called.  Mr.  Bruce's 
evidence  and  that  of  his  salesman,  Mr.  Wellingt/On,  is  very  obscure 
and  uncertain  iis  to  what  the  W.B.  really  meant,  or  fis  to  how  far 
it  was  or  was  not  acce])ted  as  si)ecially  indicative  of  the  appUcants' 
manufacture.  Slight  evidence  of  this  fact  would  be  sufficient  for 
^he  present  purpose  if  it  were  clear  and  distinct — Goodwin  v. 
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F.C.  The  Ivory  Soap  Co,  {k) — but  that   which  we  have    is  neither, 

1904  and  I  do  not  think  that  the  appUcant  has  made  out  this  spedal 

J^^         quaUfication  to  object  to  the  respondents'  registration.    The  facta 

Weinoarten    on  this  point  here  are  by  no  means  so  well  established  as  those 
Brothers'  ^  *^ 

Trade  Mark,  in  the  case  cited.  The  applicant's  other  ground  (b)  is,  however, 
Madden,  C.J.  sufficient  to  entitle  him  to  claim  that  the  respondents'  registration 
is  illegal,  because  it  is  such  a  trade  mark  as  is  apt  to  embarrass 
the  applicant  in  the  sale  of  its  goods,  or  in  the  use  of  its  trade  mark, 
and  is  one  which,  if  not  legally  registered,  the  applicant  may 
well  have  an  interest,  and  a  right  to  strike  off  the  register. 

The  applicant  objects,  in  the  first  place,  that  the  trade  mark 
of  the  respondents  as  registered  is  not  a  distinctive  **  device,"  "  label,' 
or  "  ticket "  (it  certainly  is  not,  nor  contains,  any  other  of  the 
essential  particulars  enumerated  in  sec.  8  of  the  Trade  Marks 
Act  1890  No.  2),  and  therefore  he  contends  that  it  is  improperly 
registered  as  a  trade  mark.  In  my  opinion  the  mark  is  not 
'  "  distinctive  "  within  the  meaning  of  the  Act.  Its  whole  and 
scarcely  disguised  purjx)8e  is  to  secure  the  use  of  the  important 
letters  "  W.B.,"  and  in  order  to  do  this  a  colourable  device  is  con- 
structed, of  which  those  letters  are  the  leading  and  only  attractive 
part.  They  are  surrounded  l)y  a  conventional  wreath  of  ba}^ 
at  the  top  of  which  is  a  scarcely  intelligible  something,  which  is 
said  to  Ije  a  shield,  on  which  are  emblazoned  stars  and  stripes; 
not  the  stars  and  8tri|)es  of  the  American  Union,  but  a  fanciful 
collection  of  stars  and  stripes.  Being  told  that  it  is  a  shield,  one 
can  beheve  it  to  Ije  so.  The  naked  eye  cannot  discern  any  stars, 
though  stripes  are  oljservable  upon  it,  and  even  the  use  of  a 
magnifying  glass  does  not  for  a  moment  suggest  a  glimpse  of  the 
firmament.  Indeed,  thus  scrutinized,  the  upper  part  of  the  shield 
would  convey  to  one,  possibly  a  fUght  of  bees,  but  more  efficiently 
S})hishes  of  ill-applied  whitewash  on  the  upjier  rail  of  a  paling 
fence.  There  is  not  the  least  attempt  to  construct  an  artistic, 
or  suggestive,  or  peculiar  device  in  which  the  letters  might  play 
a  structural  part. 

The  whole  thing  is  a  contrivance,  I  would  say,  to  make  **  W.B.'** 
prominent  and  attractive,  in  the  midst  of  insignificant  common- 
place.   If  those  letters  had  been  in  the  middle  of  a  mere  i-ecti- 
ik)    17  Rep.  Pat.  Cas.  689. 
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lineal  figure  as  a  border,  or  of  a  circle  of  dots,  they  could  not  be  F.C. 

more  impressive,  and  the  whole  device,  as  such,  less  distinctive  1904 

than  the  registered  device  is.    This  trade  mark  is,  I  think,  quite  J^^ 

within    the   exception  which   Eomer,   L.J.,    makes    in   his   final  Wkinoartkn 

XjROTHERS 

oteervations  in  la  re  Clement  et  Cie.'s  Trade  Mark  (I).  That  this  Trade  Mark. 
was  the  intention  which  the  respondent  had  in  view  in  construct-  Madden,  G.J, 
ing  this  "  device ''  or  "  laljel "  is  manifested  pretty  plainly  by  his 
application  to  register  it,  which  was  lodged  in  South  Australia, 
and  which  is  in  evidence  as  an  extract  from  the  GovernTnefit 
Gazette  of  that  State.  In  it  the  res}X)ndents  state — "  The  essential 
pai-ticiilar  of  the  above  trade  mark  is  the  letters  W.B.,  and  the 
applicants  disclaim  any  right  to  the  exclusive  use  of  the  added 
matter." 

Besides,  one  l(K)k  at  the  respondents'  several  laljels,  the 
exhibit,  shows  the  paramount  desire  to  make  **  W.B."  prominent 
at  the  expense  of  all  else,  which  makes  the  purpose  of  the  trade 
mark  as  registered  all  the  more  plain.  If  the  applicant  is  in 
a  position  to  complain  of  this,  as  it  seems  to  me,  disregard  of 
the  central  requirements  of  the  Act,  it  would,  I  think,  te  entitled 
to  succeed.  The  applicant  is  in  the  same  line  of  business  as  the 
respondents.  It  has  in  England  had  an  exclusive  use  of 
these  letters  W.B.,  as  applied  to  corsets,  in  fact.  It  has  stoutly- 
contested  its  right  to  them  as  against  the  respondents  and  with 
success.  It  is  contending  with  the  respondents  in  Victoria  for 
the  sale  of  its  corsets  as  against  theira  here,  and  if  this  trade  mark 
remains  on  the  register  the  applicant's  trade  in  them  may  well  be 
embarrassed  by  its  seeming  to  represent  that  the  respondents 
have  an  exclusive  right  to  the  W.B.,  though  in  }X)int  of  law  they 
have  not.  In  these  circumstances  the  decision  in  lie  Apollinaris 
Co.\h  Trade  Mark  (vi),  as  extended  by  Re  PowelVs  Trade  Mark  (n), 
appears  to  me  to  sustain  the  apjJicant's  claim  to  interfere  to  have 
the  trade  mark  removed  from  the  register. 

The  applicant's  next  objection  is  that  the  respondents  have 
included  these  letters  "  W.B.,''  which  are,  at  all  events,  **  common 
to  the  trade,"  in  what  they  claim  to  Ije  a  distinctive  device  or 
label ;  that  they  are  "  added  matter,"  within  the  meaning  of  the 


(I)     [1900]  1  Cli.,  at  p.  121.  (m)    [1891]  1  Ch.  186. 

(n)     [1893]  2  Ch.  388. 
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F.C.  Trade  Marks  Act  1890 J(No.  2),  sec.  8,  aub-flec.  (2),  and  that  thene- 

1904  fore  the  respondent  should  have  disclaimed,  in  his  application 

^~^         to  be  registered,  any  right  to  the  exclusive  use  of  such  "  added 

Weinoarten    matter,"  and  that  having  neglected  to  do  so  (as  they  in  fact  have 

Trade  Mark,   done),  their  registration  is  bad.       I  do  not  know    any  array  of 

Maddeuy  C.J,    cases  80  confusing  and  so  difficult  to  follow  as  those  which  treat 

of  this  aspect  of  trade  mark  law.    If,  however,  one  looks  at  the 

English  Statutes  of  1875,  1883,  and  1888,  successively,  and  abo 

looks  to  Re  Clement  et  Gie.'s  Trade  Mark  (o),  which  is  a  decision 

of  the  Court  of  Appeal,  one  arrives  at  what  appears  to  me  to  be 

the  true  key  to  the  interpretation  of  the  words  "  added  matter ' 

as  used  in  those  Statutes,  and  therefore  as  used  in  our  Statute, 

which  is  a  copy,  to  this  extent,  of  the  English  Act  of  1888. 

Much  difficulty  has  arisen  apparently  by  supposing  that  "  added 
matter  "  means  among  other  things  "  letters  "  or  "  words,"  etc., 
which  have  teen  used  to  form  part  of  a  combination  with  some 
thing  else  to  construct  a  distinctive  "  device,"  "  label,"  etc.,  which 
whole  is  registered  as  a  trade  mark,  and  which  having  been  so 
added  to  that  something  else  are  now  required  to  be  disclaimed 
as  things  which,  apart  from  their  combination  with  those  other 
things,  could  not  ]ye  lawfully  registered  at  all  as  a  trade  mark  so 
as  to  give  the  peraon  registering  a  right  to  an  exclusive  use  of 
them. 

This  is,  I  think,  wrong,  and  to  the  right  understanding  of 
what  is  "  added  matter  "  Re  Clement  et  CieJs  Trade  Mark  (supra)  ' 
is  a  valuable  aid. 

The  Legislature,  through  all  the  Acts,  aims  to  define  what 
may  be  a  trade  mark,  and  how  it  may  Ije  constructed,  but  when 
a  ti'ade  mark  has  Ijeen  arrived  at  in  accordance  with  the  Act, 
it  and  every  part  of  it  is  absolute,  and  never  needed  and  does  not 
need  now,  any  disclaimer. 

Any  trade  mark  to  ]ye  soundly  I'egistrable  must  be  "  distinctive," 
that  is  it  must  have  the  quality  of  rendering  goods  of  the 
proprietor's  manufacture  as  distinguished  from  that  of  other 
manufacturers  recognizable  by  its  presence  upon  them. 

It  must  also  include  at  least  one  of  the  particulars  which  all  the 
Acts  have  styled  "  essential,"  and  which  are  found,  as  now  pre- 
(o)     L1900J  1  Ch.  Div.  114. 
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scribed,  in  sec.  8,  sub-sec.  (1)  of  our  Trade  Marks  Act  1890  (No.  2).  F.C. 

Without  consisting  of  or  including  one  or  more  of  these  essential  1904 

particulars  it  cannot  be  a  lawful  trade  mark.    These  essential  ^[^ 

particulars  are  some  of  them,  for  example,  those  mentioned  in     ^^inoartbn 
sub-sees,  (a),  (6),  (c),  (d),  and  (e),  self-contained  ;  they  consist  of,  and    Tbadb  Mark. 
can  only  be,  themselves  alone.    They  or  either  of  them  may  be  a    Madden,  C,J. 
trade  mark  alone  or  they  or  either  of  them  may  be  compounded 
with  one  another  or  with  (c)  to  make  up  a  trade  mark,  but  none 
of  them  can  individually  be  varied  as  to  construction. 

Those  particulars  enumerated  in  (c),  however,  have  no  pre- 
scribed individuality ;  each  of  them  may  lie  constructed  in  any  way 
provided  it  is  always  distinctive.  Some  of  them  are  described  as 
if  their  method  of  attachment  to  the  goods  was  to  be  their  character- 
istic {e.g.  "  label,"  **  ticket),"  but  that  is  not  what  is  intended.  Each 
is  indicated  as  the  vehicle  of  the  trade  mark,  not  as  the  trade  mark 
itself.  A  "  device,"  or  a  **  latel,"  for  instance,  may  consist  of  some 
figured  representation  strikingly  regular,  ornate,  or  grotesque,  so 
as  to  be  "  distinctive." 

Ordinary  letters,  or  words,  are  never  in  themselves  distinctive, 
in  the  legal  sense  important  here,  because  they  are  the  right  and 
indeed  the  necessity  of  everyone  to  use,  and  yet  they  may  be 
utilized  to  form  i)art  of  a  combination  of  things  which  shall  have 
the  effect,  taken  altogether,  of  constructing  a  distinctive  device, 
or  laljel,  as  the  case  may  Ije.  Unless  they  are  so  combined  as  to 
auljstantially  make  their  character  as  mei'e  letters  or  words  sub- 
servient to  their  participation  in  making  a  striking  distinctive 
attraction  for  the  eye,  as  part  of  a  design,  their  use  would  be 
colourable,  and  evasive,  only,  and  they  would  remain  mere  letters 
or  words,  and  the  claim  that  they  constituted  a  trade  mark  would 
be  rejected. 

Where  letters  or  words  are  properly  used  in  combination  as  I 
have  described,  they  are  in  truth  added  matter,  which  could  not 
be  used  alone  at  all,  but  they  are  added  to  things  which  are 
legally  distinctive  to  make  with  them  a  whole  distinctive  device 
or  label.  (I  still  use  these  instances  only  to  avoid  enumerating 
every  one  of  the  things  included  in  sub-sec.  (c).)  Such  an  addition 
however,  is  not  the  '"  added  matter  "  which  the  Statute  requires 
to  be  disclaimed. 
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F.C.  Being  once  included  in  the  distinctive  whole  the  tout  ensemble 

1904  constitutes  a  "  trade  mark,"  and  as  such  that  mark  needs  no 

^~g  apologj',  explanation,  or  disclaimer.    But  the  Statute  by  sec.  8 

Wkingarten'  sub-sec.  (2)  allows  the  proprietor  of  a  trade  mark  to  add  to  it  when 
Trade  Mark,  and  where  he  uses  that  trade  mark.  **  any  letters,  words,  or 
Madden,  C.J,  figures,  or  Combination  of  any  letters,  words,  or  figures,  or  of 
any  of  them,"  but  the  applicant  must  in  that  case,  in  his  applica- 
tion for  registration,  state  the  essential  particulars  of  the  '*  trade 
mark  ^  and  must  disclaim  any  right  to  the  exclusive  use  of  the 
added  matter ;  that  is,  he  must  state  what  of  the  whole  projxjsed 
registration,  whether  the  "  device  "  or  "  lal^el,"  etc.,  alone,  however 
compounded,  or  that  together  with  the  additional  "  lettei-s,  woi-ds. 
or  figures,"  etc.,  which  he  chooses  under  the  leave  of  sul>sec.  (2) 
to  su|)eradd,  he  insists  on  using  as  his  trade  mark,  so  that  other 
jDeople  may  know  what  he  claims  to  use  exclusively,  and  what 
not ;  and  he  must  expressly  disclaim  what  he  does  not  claim  to 
use  exclusively.  His  trade  mark,  however  compounded,  under 
sub-sec.  (1)  he  of  coui-se  claims  exclusively,  but  if  he  chooses  to 
add  something  to  it  under  sub-sec.  (2)  he  must  inform  the  world 
what,  if  any,  part  of  the  latter  he  claims  to  use  exclusively ;  and 
the  method  of  doing  this  which  the  St^itute  prescril)es  is  to  define 
expressly  what  are  the  **  essential  particulai"s,"  of  his  trade  mark. 
e.g.,  he  would  say.  "I  claim  a  copy  of  my  written  signatuiv" 
or  "a  combination  of  my  written  signatui-e  together  with  the 
device,  which  is  itself  a  combination,  of  two  nymphs  leaning 
Ijehind,  and  upon  the  ornamental  monogram  W.B.,"  or  whatever 
else  the  **  device "  wjis ;  and  he  would  then  disclaim  the  right 
to  the  exclusive  use  of  all  else. 

This  seems  to  Ije  clearly  the  ettect  of  Re  dement  et  (*ie.'s  Trade 
Mark  (/;).  In  Re  //r/rf«o/r«  Trade  Marie  (q)  ;  and  in  Re  Atkin's 
Trade  Mark  (r),  the  Court  of  A})})eal,  Cotton,  Bowen.  and  Fit, 
L.JJ.,  express  an  opinion  to  the  contrary  of  this,  and  indicate 
that,  in  the  case  of  a  registration  under  the  English  Act  of  1883. 
anything  which  was  *'  C(mnnon  to  the  trade,"  which  was  marie 
use  of  in  compounding  the  distinctive  trade  mark  under  se(\  (54 

(p)    [19(K)]  1  (Ui.   114.  {/')    3R.P.C.  164 

(q)     13  R.P.C.,  and  in  32  Ch.  1).,  at 
p.  322. 


Digitized  by  VjOOQIC 


V.L.R.]  SUPREME  COURT:   VICTORIA.  975 

of  that  Act,  would  have  to  be  disclaimed  as  being  "  added  matter,*'  F.C. 

as  well   as  anything  which  was  an  addition  to  the  trade  mark  1904 

itself,  such  as  is  shown  in  Clement  et  Cie.'s  Case.    In  those  cases,  j^^ 

however,  the  Court  had  only  to  decide  whether  or  not  anv  dis-    Weixvgarten 

•^  ^  Brothers* 

claimer  was  required  under  the  Act  of  1883  in  respect  of  a  trade   Trade  Mark. 

mark  which  had  been  registered  mider  the  Act  of  1875,  which    MaddtHy  C,J. 

Act  did  not  provide  for  any  disclaimer ;  and  its  interpretation  of 

the  disclaimer  sections  of  the  Act  of  1883  was  not  necessary  to 

the  decision. 

Any  opinion,  however,  expressed  by  the  learned  Judges  who 

composed   that   Court  would,   even   though  obiter,  te  entitled  to 

great    respect,  but   in  Re  Apollinaris  Co.'s  Trade  Mark  (s),  two 

of  them  forming  part  of  the  Appeal  Court  have  expressed  an 

opinion   which  is  to  the  contrary  of  that  given  in  the  ctises  above 

cited,  and  which    is  in  accordance  with  the  view  in  Re  Clement 

et  Cie,'s  Trade  Mark  (supra). 

Again,  in  Re  Coleman  s  Trade  Mark  (t),  Kekewich,  J.,  seems  to 

have  assumed  that  the  Act  of  1888  imposed  the  obligation  on  the 

applicant  for  a  trade  mark  to  disclaim  the  exclusive  use  of  a  part 

of  a  combination  which  made  up  a  **  device  "   or   "  lalx^l,"    which 

he  did  not  claim  as  an  essential  part  of  the  ti*ade  mark,  and  that 

such  i)art,  though  part  of  the  trade  mark  itself,  was  "  matter  added 

to  it."     The  case  is  but  little  heli)ful  here,  l)ecause  it  dictated  a 

price  for  an  indulgence  allowed  by  the  (N)urt  rather  than  decided 

anything    definitely.       The    whole    judgment   is  very    guarded, 

either  as  to  assuming  that  there  was  an\'  real  necessity  for  the 

application,  or  as  to  closely  interpreting  sec.    10  of  the  Act  of 

1888. 

In  Burland  v.  Broxburn  Oil  Company,  etc.  (w)  Chitty,  J.,  had 

to  interpret  the  Act  of  1883,  sees.  64  and  74.    He  expressly  laid 

the  Act  of  1888  aside  as  Ijeing  subsequent  legislation.     His  decision 

has  Ijeen  cited  to  us  as  an  authority  for  the  j)roposition  that  the 

view  in  Clement  et  Cie.'s  Trade  Mark  is  not  correct.     There  are 

some  remarks  in  His  I^ordship's  judgment  which  seem  to  indicate 

a  contrary  view,  but  what  he  was  deciding  was  another  matter 

altogether.     A  trade  mark  was  constructed  of  '*  a  written  signa- 

(«)    [1891]  2  Ch.  186,  at  p.  233.  it)     [1891]  2  Ch.  402. 

(tt)    [1889]42  Ch.  D.  274. 
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In  re 
Wjbinoarten 

Brothers' 
Trade  Mark. 


F.C.  ture,'  one  of  the  essential  particulars  prescribed  by  sec.  64,  sul>- 

j^  sec.  (1),  and  of  the  word  "  Washerine  "  which  was  so  used  under 

the  supposition  that  it  was  a  "  distinctive  word  **  within  the 
meaning  of  sec.  74,  sub-sec.  (a).  It  was  found  by  the  learned 
Judge  that  "  Washerine  "  was  not  a  "  distmctive  word/'  and  there- 
^fadden,  C.J.  fore  w-as  not  within  sec.  74,  which  was  the  only  provision  as  to 
disclaimer  before  the  1888  Act,  and  it  required  disclaimer  of  *•  dis- 
tinctive "  words  only.  It  was  not  a  part  of  a  "  device  "  or  **  laW 
under  sub-sec.  (c),  but  was  a  mere  addition  of  a  word  in  some 
•  way  "  distinctive  "  to  a  sufficient  trade  mark,  a  written  signature. 
This  case  was  cited  to  the  Court  in  la  re  Clement  et  Cie.'s  Trwk 
Mark  {supra).  Again,  in  In  re  The  Snid:eless  Powder  Company'^ 
Trade  Mark  (u),  the  same  learned  Judge  took  a  similar  view. 
This  case  was  also  cited  as  an  authority  opposed  to  the  view 
taken  in  Re  Clements  et  Cie's  Trade  Mark  (supra),  but  the 
decision  is  in  effect  similar  to  that  in  Burland  v.  Broxburn,  etc.. 
Company,  that  the  registration  was  under  sec.  64  of  the  Act  of 
1883,  and  the  words  "  Smokeless  Pow^der "  included  in  the  regi^ 
tered  trade  mark  were  not  **  distinctive  words  "  within  sec.  74  of 
that  Act,  and  therefore  needed  not  to  Ije  disclaimed,  because  it 
was  only  as  to  "  distinctive  words ''  any  disclaimer  was  required, 
or  was  possible,  under  that  Act. 

Indeed,  Chitty,  J.,  in  this  case,  himself  cites  the  opinion  of  Luid 
Esher  in  Pinto  v.  Badmun  (ir),  that  '*  the  truth  is  the  laljel  does 
not  consist  of  each  particular  part  of  it,  but  consists  of  the  com- 
bination of  them  all,"  and  he  approves  of  it ;  and  this  is  the  prin- 
ciple on  which  Clement  et  Cie.^s  Case  rests.  Hence  so  far  as  this 
case  applies  at  all  it  supports  that  authority. 

We  were  also  referred  to  Re  Wright,  Crossley  &  Co's  Appli- 
cation (x),  but  anything  said  in  it  was  clearly  obiter  to  the  present 
question  and  it  would  be  overborne  by  the  decision  of  the  Court 
of  Appeal  in  Re  Clement  et  Cie.'s  Trade  Mark  {supra)  if  it  was 
inconsistent  with  it. 

Finally  the  case  of  Re  Player's  Trade  Mark  (y)  was  cited  for 
the  applicant  on  this  point.  It  does  not  seem  to  me  to  conflict 
in  any  way  with  Re  Clement  et  Cie.'s  Trade  Mark  {supra),  and, 


(i;)      [18^2]  1  Ch.  590. 
iw)     8  R.P.C.   181. 


ix)    [1900]  2  Ch.  218. 
(y)     [1901J   1  Ch.  382. 
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as  it   was  decided  over  a  year  after  it,  that  case  would  have  been  F.C. 

at  least  cited  and  considered  if  it  had  anything  to  do  with  the  1904 

matter  which  Cozens-Hardy,  J.,  was  dealing  with.  J^^ 

In  this  State  the  judgment    of    Hodges,  J.,  in  Mitchell    v.     ^^^^^^^ 
Joshua  (2),  especially  at  p.  472,  is   quite  in  the  same  direction  as   Tkadb  Mark. 
that  taken  later  in  Re  Clement  et  Cie's  Trade  Mark  (supra),  though    Madden,  C,J, 
for  the  reason  which  His  Honor  expresses  the  conditions  did  not 
then  exist  in  the  Statute  by  which  the  full  question  dealt  with 
in  the  latter  case  could  have  been  considered  in  the  former,  if 
it  had  been  necessary  to  consider  it.     For  all  these  reasons  Re 
Clement  et  Cie.'s  Trade  Mark  is,  in  my  opinion,  the  correct  ex- 
position of  the  meaning  of  these  Statutes  ;  and  it  is  also  the  latest 
expression  of  the  view  of  the  Court  of  Appeal  in  England  on  the 
direct  point  in  issue  in  this  case.    The  applicant  in  my  opinion 
fails  on  this  particular  argument. 

The  respondent's  counsel  urged  that  certain  representations 
on  the  applicant's  own  labels  w^ere  deceptive,  and  possibly 
fraudulently  so ;  and  that  therefore  it  ought  not  to  be  per- 
mitted to  succeed  in  establishing  any  right  founded  on  them. 

We  are  not  called  on-  to  express  any  opinion  on  this  point.    The 

view  we  take  disposes  of  the  contention  of  the  applicant  which 

is  founded  on  any  right  of  it  to  interfere  with  the  respondent's 

registered  mark  Ijecause  its  business,  alleged  to  have  been  attracted 

in  Victoria  by  the  notoriety  of  its  labels  or  trade  marks,  is  likely 

to  \ye  injuriously  aflfected  by  such  registered  mark,  against  the 

applicant.    Therefore  any  retort  by  the    respondent    that    the 

applicant's  labels  are  deceitful  or  fraudulent  becomes  unimportant. 

The  respondents  also  contended  that  if  the  applicant  were  other- 

w'ise  entitled  to  interfere  to  rectify  the  register  it  has  applied  too 

late.    They  rely  on  the  well-established  principle  that  promptitude 

is  always  demanded  in  these  cases.    We  think,  however,  that  in 

the  present  instance  the  applicant  cannot  fairly  be  said  to  have 

unreasonably  delayed.    The  respondents  knew  perfectly  well  that 

the 'applicant  was  entitled  to  a  trade  mark  in  England,  which 

included  these  letters  W.B.  as  a  part  of   it,  and  that    they  had 

endeavoured  there  to  use  the  same  letters  conspicuously  on  their 

corsets,5and  that  the  applicant  had  there  defeated  this  attempt 

(?)      17  V.L.R.  736. 
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F.C.  When  the  i"esi)ondeuts  sought  to  register  the  trade  mark  in  question 

1904  ill  \'ictoria,  thf»  applicant  at  once  sought  to  register  its  English 

J^^  trade  mark  here  also,  and  at  once  commenced  to  push  its  goods 

Weinoabten     j,^  \'ict()ria  hearing  that  mark.     When  the  respondents  succeeded 

Brothers  "  ^ 

TfLADK  Mark,    in  getting  on  the  register  they  threatened  an  action  against  the 

Madden,  C.J,    applicant's  agents  in  Victoria  for  using  its  trade  mark   here.     This 

was  resisted,  and  the  respondents  at  once  gave  up  their  action,  and 

paid  the  agent's  costs.    All  this  shows  clearly  that  the  respondents 

knew  |)erfectly  well  that  the  applicant  was  contesting  its  attempt 

to  secure  the  W.B.  in  Victoria,  and  they  were  certainly  not  induced 

to  suj)pose  that  if  they  registeivd  them  they  would  \ye  permitted 

to  go  un(|uestioned,  and  they  chose  to  take  the  risk. 

Rivals  in  such  matters  are  ex|iected,  where  both  are  in  the 
same  country,  to  lose  no  tune  in  manifesting  any  opposition  by 
the  one  to  tlie  other  who  attempts  registration,  and,  indeed,  that 
principle  j)revails  in  all  cases.  Where,  however,  as  in  the  present 
case,  the  parties  are  at  opjjosite  ends  of  the  earth,  a  more  liberal 
allowance  ought  to  l)e  made  as  to  what  is  reasonable  promptitude, 
and  we  think  that,  in  all  the  circumstances,  the  interval  betw-een 
the  respondents'  registration  and  this  application  has  not  been  too 
long ;  and  that  no  inconvenience  has  l)een  occasioned  to  the 
respondents  by  such  lapse  of  time  as  has  in  fact  occurred  which 
they  did  not  know  full  w^ell  they  must  encounter. 

Our  view  is,  finally,  that  the  registered  trade  mark  of  the 
re8])ondent  is  not  distinctive,  but  is  only  colourable.  And  we 
therefore  consider  that  the  Register  of  Trade  Marks  should  be 
rectified   by   removing  it  from  that  register. 

Though  the  apphcant  succeeds,  by  far  the  larger  part  of  the 
evidence,  and  of  the  argument,  was  directed  to  the  points  of  the 
case  as  to  which  it  fails.  Indeed,  so  much  as  was  necessary  to 
support  the  point  which  has  proved  successful  is  relatively  minute. 
For  this  reason  we  think  that  each  party  should  abide  its  own 
costs. 

a'Bfx^kett,  J.  I  agree  that  the  order  just  pronounced  is 
that  which  should  be  made  in  this  case.  I  have  felt  the  greatest 
difficulty  in  considering  what  authorities  should  govern  it,  and 
cannot  say  that  I  have  arrived  at  my  decision  without  doubt. 
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To  nie  the  statute  law  on  the  subject  we  have  to  deal  with    is  F.C. 

most  oljscure,  and  the  cases  decided  upon  it  throw  no  clear  light  1904 

I  ap^ree  with  the  Chief  Justice  that  no  array  of  eases  is  so  con-  J^^ 

fusing  and  so  dithcult  to  follow.     In  applying  the  Trade  Marks    Wkingabten 
Acts  to  the  infinitely  varying  absurdities  of  devices,  designs,  words,    Tkadb  Mark 
and    letters   used   to   distinguish    goods,   English    Judges    have     A'Beekeu,J. 
arrived  at  differing  results,  the  current  of  decision  setting  firat 
in  one  direction,  and  then  in  another.    This  is  shown  by  comments 
on  the  conflicting  decision  at  pages  154  and  155  of  Kerly  on  Trade 
Marks  (2nd  ed.),  and  the  note  in  which  the  eminent    specialist 
in  this  branch  of  the  law  diffidently  observes,  on  his  attempt  to 
define  it.  that  "  it  is  submitted  that  this  statement  of  the  law  is 
in  accordanc^^  with  and  follows  from  the  decision  of  the  Court  of 
Appeal  in  Clement's  CUuse.'*    The  reasons  which  letul  me  to  concur 
in  the  result  worked  out  by  my  colleagues  may  l)e  shortly  stated. 
I  think  that  the  registration  of  the  label  here  is  the  registration 
of  the  lettera  "  W.B.,''  and  falls  within  the  prohibition  expressed 
by  Romer,  L.J.,  in  Clement's  Case,  in  saying  that  **  the  registration 
of  words  which    in    themselves  would    not   constitute   a   projDer 
trade  mark  would  not  be  sanctioned  merely  because  some  flourishes 
were  colourably  placed  round  them  with  the  view  of  making  out 
a  distinctive  or  comix)und  lal^el  when  in  fact  what  was  really 
intended    to    te    registered  was    the  woixls  alone."    Substituting 
'*  letters ''  for  words,  that  pronomicement  seems  to  me  to  apply 
to  Weingarten's  registration.    I  think  that  the  applicants  have 
shown  to  the  Court  sufficient  interest  in    the    letters  W.B.  to 
entitle  them  to  object  to  the  registration  of  those  letters.    It  has 
been  contended    for  Weingarten  Brothers  that   in  the    form  in 
which  their  registration  has  been  effected,  no  rights  of  the  appli- 
cants with  regard  to  those  letters  would  be  endangered  and  that 
Weingarten  Brothel's  would  not  be  armed  with  any  new  powers 
against  them — that  this  or  that  specified  defence  would   be  avail- 
able for  them  if  they  were  attacked.    In  the  uncertain  condition 
of  the  law  I  am  not  satisfied  that  these  defences  would  be  available. 
I  think  that  the  retention  of  Weingarten's  trade  mark  on  the 
register  would  subject  them  to  new  risks  of  litigation  from  which 
which  they  are  entitled  to  be  protected,  and  that   for  this  and 
other  reasons  the  mark  should  be  removed. 
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F.C.  Hodges,  J.    This  matter  comes  before  the  CJourt  on  a  motion 

1904  by  Pretty  and  Sons  Limited  to  expunge  a  trade  mark  that  has  been 

^^  registered   l)y  Weingarten  Brothers  in   respect  of  corsets.    The 

Wkinoartkn    trade  mark  that  has  been  reffistered  consists  of   a    wreath    with 

Brotukrs* 
Trade  Mark,    a  shield  on  wliich  there  is  something  Uke  stars  and  stripes,  and 

in  the  centre  of  the  wreath  the  letters  W.B. 

Counsel  for  Pretty  and  Sons  ask  that  this  mark  should  be  removed 
from  the  register  because  it  is  not  a  distinguishing  mark,  because 
apart  from  the  question  of  any  other  marks  this  one  does  not 
possess  any  characteristic  which  would  enable  a  person  to  select 
goods  Ijy  reason  of  this  mark  Ijeing  on  them.  But  using  my  eyes 
on  this  mark  alone,  without  considering  other  marks,  it  seems  to 
me  to  ]ye  quite  sufficient  to  distinguish  goods  from  other  goods 
wliich  do  not  bear  this  mark  uix)n  them  or  which  have  a  totally 
diflferent  mark. 

Counsel  next  earnestly  and  stoutly  argued  that  this  trade 
mark  was  bad  Ijecause  there  had  not  Ijeen  a  disclaimer  of  the 
letters  W.B.  The  learned  counsel  argued  that  as  this  mark  was 
registered  under  the  Trade  Marks  Act  1890  and  as  W.B.  was  not 
the  name  of  an  individual  or  firm  printed,  impressed,  or  woven 
in  any  particular  or  distinctive  manner,  and  as  they  were  not  a 
written  signature  or  copy  of  a  written  signature  of  the  firm  which 
applied  for  registration,  and  as  they  were  not  an  invented  word 
or  words  and  not  a  word  or  woixls  having  no  reference  to  the 
character  or  (juality  of  the  goods,  and  as  they  were  not  a  name 
of  the  firm  applying  for  registration  or  the  foreign  equivalent 
thereof,  or  of  its  place  of  business,  and  as  they  were  not  any  especial 
or  distinctive  word  or  words,  letter,  figure,  or  combination  of 
letters  or  figures  or  of  letters  and  figures  used  as  a  trade 
mark  before  September  1876,  these  letters  could  not  form 
part  of  the  trade  mark,  but  must  be  regarded  as  added  to 
an  essential  particular,  and  should  have  been  disclaimed  as 
"  additional  matter "  within  the  meaning  of  sec.  8,  sub-sec.  (2). 
No  words  or  letters  (so  he  argued)  or  combination  of  words 
and  letters,  etc.,  can  form  part  of  a  trade  mark  imless  they 
come  within  the  provisions  of  sec.  8,  sub-sees.  (1)  (a),  (6), 
(d),  (e),  or  (3)  (a),  (6).  Any  other  letters  than  such  as  are 
authorized  by  those  sub-sections  are  no  part  of  the  trade  mark, 
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and  if  there  be   a  trade  mark  without  them,  that  trade  mark  F.C. 

may  be  registered,  but  the  letters,  etc.,  must  be  disclaimed  as  1904 

additions  to  the  trade  mark.    According  to  that  argument — ^indeed,  ^"^ 

it  was  so  expressly  contended — no  letters,  no  matter  how  fan-  ^inoaetkk 
tasticaliy  joined  or  arranged,  can  form  part  of  a  distinctive  device,  Trade  Mark. 
or  distinctive  mark,  or  distinctive  label,  or  distinctive  ticket.  Hodges,  J, 

Now,  apart  from  authority,  it  is  difficult  to  understand  why 
letters  may  not  form  part  of  a  distinctive  device,  etc.  It  seems  to 
me  that  the  effectiveness  and  the  distinctive  character  of  a  label, 
etc.,  may  be  greatly  aided  ))y  a  fantastic  or  a  skilfully  arranged 
monogram,  and  there  seems  no  reason  why  such  latitude  should 
not  be  allowed  to  persons  honestly  desirous  to  distinguish  their 
goods  from  those  of  other  people.  There  would  be  very  strong 
reason  against  this  if  it  gave  the  owner  of  the  trade  mark  any 
exclusive  right  to  use  the  letters,  but  none  such  would  be  acquired. 
A  person  does  not  obtain  the  exclusi\'e  right  to  use  each  part  of 
his  trade  mark — it  is  his  trade  mark,  the  whole  of  it — that  he  has 
the  exclusive  right  to  use,  and  the  right  to  prevent  persons  using 
it  or  colourable  imitations  of  it.  And  even  if  Weingarten  Brothers 
maintain  their  position  here  it  does  not  give  them  the  exclusive 
right  to  use  the  letters  W.B. 

All  the  world  are  still  at  liljerty  to  use  those  letters.  Apart 
from  authority,  therefore,  I  should  feel  no  doubt  that  letters  might 
form  part  of  a  distinctive  device,  etc.  I  turn,  therefore,  to  the 
authorities.  In  Clemenfs  Case  (a),  Clement  et  Cie.  had  registered 
as  a  trade  mark  a  laljel  consisting  of  two  parts ;  the  upper  part 
consisting  of  a  rectangular  device,  and  across  this  device  was 
written  "  St.  Raphael."  Another  company  applied  for  the  recti- 
fication of  the  register  by  the  removal  of  that  mark,  or  by  "  adding 
to  the  entry  thereon  of  the  said  mark  a  disclaimer  of  any  right 
on  the  part  of  Clement  et  Cie."  to  the  exclusive  use  of  the  words 
"  St.  Raphael."  On  the  one  side  it  was  argued  that  these  words 
were  an  "  addition  "  to  the  mark,  on  the  other  that  they  were 
part  of  the  mark  itself,  part  of  the  distinctive  label,  and  not  an 
addition  to  it.  The  case  went  to  the  Court  of  Appeal.  That 
Court  decided  that  they  were  part  of  the  distinctive  label — part 
of  the  mark.    lindley,  M.R.,  in  giving  judgment  says  (at  p.  120)  : 

(a)     [1900]  1  Ch.,  p.  114. 
Vol.  29,  V.L.R.  NNN 
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F.C.  — "  Mr.  Sebastian  has  brushed  away  a  good  deal  of  the  dust  which 

1904  was  raised  by  the  ingenious  arguments  of  the  appellant's  counsel, 

j~  by  pointing  out  that  the  respondents  are  not  claiming  to  be  the 

l^NOABTBN    registered  owners  of  the  words  '  St.  Raphael '  or  of  any  fancy 

Tradk  Mark,   name,  or,  indeed,  of  anything  except  the  label  which  they  have 

Hodges,  J.      registered.    They  were  entitled  under  sec.  64  to  register  a  '  label ' 

as  a  trade  mark,  and  I  think  the  learned  Judge  was  quite  right 

in  treating  the  words  *  St.  Raphael '  not  as  an  '  addition '  to  but 

as  part  of  the  mark.    Those  words  form  part  of  the  label— the 

thing  which  is  registered — and  there  is  no  reason,  therefore,  for 

calling  upon  the  registered  owner  to  disclaim  them  imder  sec.  74. 

That  section  applies  to  additions  to,  not  to  parts  of,  a  registered 

mark  or  label.    I  have  no  hesitation  in  saying  that  the  words 

'  St.  Raphael '  are  evidently  part  of  the  registered  label  and  not 

an  addition  to  it." 

In  this  Sir  J.  H.  Jeune  and  Romer,  L.J.,  concur,  the  latter 
adding — "  The  upper  lalDel  registered  by  the  respondents  was  in 
my  opinion  in  itself  a  perfect  label,  and  the  words  '  St.  Raphael ' 
are  not  an  addition  to  it,  but  form  part  of  it."  Tliat  is  a  decision 
of  the  Court  of  Appeal,  and  if  that  decision  is  right  letters  might 
form  part  of  a  distinctive  device  or  label,  etc.,  under  the  English 
Act  of  1883,  as  in  that  case  it  was  held  that  the  lett^ers  making  up 
"  St.  Raphael "  did  form  part  of  that  distinctive  label.  And,  looking 
at  the  trade  mark  in  this  case,  I  have  no  doubt  that  W.B.  form 
part  of  the  distinctive  device,  or  label,  or  ticket.  It  was,  however, 
contended  that  our  Act  corresponds  with  the  English  Act  of 
1888 ;  that  the  law  has,  in  this  respect,  been  fundamentally  altered 
by  the  alteration  in  sec.  64  of  that  Act. 

It  was  argued  that  since  sec.  10  (2)  of  the  Act  of  1888  has 
taken  the  place  of  sec.  64  (2)  of  the  Act  of  1883,  letters  or  words, 
etc.,  cannot  form  part  of  the  essential  particulars  enumerated 
in  sec.  10  (i)  (c)  of  the  Act  of  1888.  Sec.  64  (2)  pro\ides— "  There 
may  be  added  to  any  one  or  more  of  these  particulars  any  letters 
words  or  figures  or  combination  of  letters  words  or  figures  or  of 
any  of  them." 

Sec.  10  (2)  provides—"  There  may  be  added  to  any  one  or 
more  of  the  essential  particulars  mentioned  in  this  section  an? 
letters  words  or  figures  or  combination  of  letters  words  or  figures 
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or  of  any  of  them  but  the  applicant  for  registration  of  any  such  F.C. 

additional  matter  must  state  in  his  application  the  essential  par-  19Q4 

ticulars  of  the  trade  mark  and  must  disclaim  in  his  application  ^^ 

any  right  to  the  exclusive  use  of  the  added  matter  and  a  copy  of    ^^noa^etkn 
the  statement  and  disclaimer  shall  be  entered  on  the  register."       TradbMabk. 

But  so  far  as  this  question  is  concerned  the  only  difference  Hodgtn^J. 
between  the  two  Acts  is  that  the  latter  has  given  a  power,  and 
made  it  a  duty,  to  disclaim  added  matter.  In  each  section  power 
is  given  to  "  add  "  to  the  "  essential  particulars  '*  letters  or  words  ;  . 
in  the  latter  section  there  is  also  imposed  the  duty  of  disclaiming 
added  matter,  and  this  is  absent  from  the  earlier  section.  But  in 
Clement's  Case  the  Court  decided  that  the  words  "  St.  Raphael " 
were  not  added  matter  but  were  part  of  the  "  distinctive  label." 
And  I  can  see  no  reason  for  supposing  that  the  Legislature 
meant  to  alter  the  meaning  of  the  words  "distinctive  device 
mark,"  etc. 

To  put  this  another  way  :  Clement's  Case  decided  that  the 
letters  "  St.  Raphael "  formed  part  of  an  essential  particular  imder 
sec.  64  (c),  and  were  not  an  addition  to  an  essential  particular. 
If  there  had  been  in  that  Act  a  section  making  it  the  duty  of  persons 
applying  for  registration  to  disclaim  all  "  additions  "  to  an  essential 
particular,  the  applicants  could  not  have  been  required  to  disclaim 
"  St.  Raphael,"  because  it  was  part  of  the  essential  particular,  and 
not  an  addition  to  it.  And  it  can  make  no  diflference  that  the 
duty  of  disclaimer  is  imposed,  not  by  the  same  Act  but  by  an 
amending  one.  A  man  cannot  be  required  to  disclaim  that  which 
is  part  of  his  essential  particular,  his  distinctive  device,  etc. 

It  was  next  argued  that  this  was  substantially  a  registration 
of  W.B.,  that  outside  W.B.  there  was  no  substance  in  the  trade 
mark.  On  this  question  I  have  felt  much  difficulty,  and  the  case 
comes  very  near  the  dividing  Une.  But  in  my  opinion,  in  the 
wreath  and  the  shield  with  its  alleged  stars  and  stripes,  there  is  not 
enough  to  save  this  from  being  an  attempt  to  procure  the  registration 
of  letters  which  in  themselves  would  not  constitute  a  proper  trade 
mark  by  placing  a  few  flourishes  round  them  so  as  to  make  colour- 
ably  the  appearance  of  a  compound  label.  In  fact  all  that  Wein- 
garten  Brothers  really  wanted  was  the  exclusive  right  to  the 
letters:  See  Romer,  L.J.  ([1900]  1  Ch.,  p.  121).    On  this  point 
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F.C.  of  the  case  I  have  felt  and  still  feel  much  doubt,  though  I  am  some- 

1904  what  strengthened  in  the  conclusion  by  an  examination  of  exhibit 

J^^         A.   to  the  affidavit  of   Julius  Weidenlmch.    In   those  samples  of 

Weingartbn    Weingarten  Brothers'  labels  the  W.B.  is  the  essential  feature  and 
Brothebs  " 

Trade  Mark,    in  the  one  that    loears  the  trade  mark  the  trade  mark  is  most 

Hodges,  /.      insignificant :  what  stands  out  is  the  W.B.    And  in  an  application 

in  another  State  the  W.B.  is  claimed  as  the  essential  feature  and 

the  exclusive  use  of  the  wreath  is  disclaimed.    This  shows  that 

•    their  object  in  another  State  was  to  secure  the  exclusive  right  to 

W.B.,  and  I  think  that  that  is  their  object  here,  and    for   that 

reason  the  application  should  be  granted,  and  the  mark  expunged 

from  the  register. 

It  was  next  argued  that  this  mark  was  like  a  mark  used  by 
Pretty  and  Sons  on  corsets  in  this  market  before  the  registration 
of  this  trade  mark,  but  I  do  not  see  the  slightest  resemblance 
between  this  mark  and  the  label  or  brand  of  the  defendants. 
Having  looked  at  the  two  marks,  I  do  not  think  it  in  the  slightest 
degree  probable  that  a  jx^rson  who  has  purchased  goods  with 
Pretty  and  Sons'  latel  attached  would  afterwards  take  goods  with 
Weingarten  Brothers'  trade  mark  on  them  in  the  belief  that  they 
were  getting  Pretty  and  Sons'  goods.  No  doubt  W.B.  is  used  in 
lx)th  cases,  but  the  W.B.  enclosed  in  a  circular  wreath  with  its 
shield,  etc.,  is  utterly  unlike  Pretty  and  Sons*  label  of  W^.B.  in  a 
large  rectangular  frame. 

Counsel  next  argued  that  before  September,  1901,  when 
Weingarten  Brothers  registered  the  trade  mark,  Pretty  and  Sons' 
coi'sets  were  known  in  Victoria,  and  bought  and  sold  as  W.B. 
corsets,  that  W.B.  was  their  trade  designation.  The  agents  for 
these  corsets  in  Victoria  were,  first,  the  firm  of  Paterson,  Laing  & 
Bruce,  and  afterwards  Paterson,  Laing  and  Bruce  Limited.  And 
G.  W.  Bruce  undoubtedly  says  in  his  evidence  that  from  1885  to 
1901-1902  Pretty's  corsets  were  known  in  the  market  as  W.B., 
and  none  others  were.  But  it  is  impossible  to  attach  any  value 
to  this  witness's  evidence.  He  first  swore  that  the  first  shipment 
the  firm  had  of  these  goods  was  5,000  or  6,000  pairs,  then  at  least 
24  to  30  dozen ;  then  that  he  did  not  know  the  meaning  of  para- 
graphs in  his  own  affidavit ;  then,  though  he  had  sworn  that  Pretty's 
corsets,  and  Pretty's  only,  were  known  m  the  trade  as  W.B.,  in 
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cross-examination  he  admitted  that  he  never  sold  one,  and  could  F.C. 

not  legally  swear  under  what  name  they  were  sold,  but  would  1904 

swear  all  the  same.    It  is  useless  to  examine  this  witness's  evidence  J^^ 

any  further — it  is  full  of  contradictions,  and  utterly  untrustworthy.  VVeinoartkn 
The  evidence  of  Mr.  Wellington,  the  manager  of  the  corset  depart-  Trade  Mark. 
ment  of  Paterson,  Laing  &  Bruce  since  1894,  was  also  relied  on.  Hodgtn,  J. 
He  in  his  affidavit  has  sworn  that  these  corsets  of  the  applicants 
were  known  to  the  trade  and  the  public  and  were  sold  as  W.B. 
corsets,  and  that  up  to  1901  a  demand  for  a  W.B.  corset  was  a 
demand  for  a  corset  of  the  applicants*  manufacture.  This  gentle- 
man was  cross-examined  on  his  affidavit  and  re-examined.  He 
was  perfectly  calm,  collected,  self-possessed.  He  repeatedly  asserted 
that  W.B.  in  reference  to  corsets  had  no  meaning,  was  utterly 
insensible,  had  no  reference  to  manufacturer  or  anyone  else,  and 
on  being  asked  by  the  Court  whether  those  letters  did  not  refer 
to  the  manufacturer  said  most  positively  "No,"  and  on  being 
further  asked  by  the  Court  whether  they  did  not  either  refer 
to  the  manufacturer  or  the  selector  of  the  goods  answered  "  No ; 
they  have  no  meaning." 

It  is  significant  that  after  the  adjournment,  and  not  until  after 
the  adjournment,  he  asked  to  be  allowed  to  withdraw  that  state- 
ment. I  do  not  think  it  profitable  to  further  criticise  this  class 
of  evidence.  And  looking  at  the  evidence  of  William  Tertius  Pretty, 
that  up  to  the  end  of  1891  he  had  sold  to  Paterson,  Laing  &  Bruce 
576  pairs  of  corsets  in  1885,  715  pairs  in  1895,  and  22  paira  in 
1901,  and  bearing  in  mind  that  no  single  purchaser  of  these 
goods  in  Victoria,  not  a  single  retail  dealer,  was  called  to  say  that 
he  purchased  these  goods  as  W.B.,  or  ordered  them  as  W.B.,  or 
had  them  invoiced  to  him  as  W.B.,  or  knew  them  as  W.B.,  and 
that  not  a  single  order  from  any  person,  and  not  a  single  invoice 
to  any  person  was  produced,  I  am  unable  to  believe  that  these 
corsets  were  known  to  the  public  or  to  the  trade  as  W.B.  corsets. 
A  fire  may  account  for  something,  but  it  cannot  account  for  all 
the  above,  and  therefore,  while  I  think  that  the  application  should 
be  granted,  on  the  ground  that  this  is  an  attempt  to  i-egister 
W.B.,  I  think  that  the  application  should  be  granted  without 
costs,  as  so  much  of  the  expense  has  been  incurred  over  this 
question. 
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On  the  question  of  delay  I  have  nothing  to  add  to  what  has 
been  said  by  the  Chief  Justice. 

Order  accordingly, 

Sohcitors  for  applicant :  Waters  &  Crespin. 
Solicitors  for  respondents :  Blake  &  Riggall. 

J.  K. 


r     1004 

October  27. 


[IN    THE    HIGH    COURT    OF    AUSTRALIA.] 

MARSHALL    r.    THE    COLONL\.L    BANK   OF    AUSTRAL 

ASIA    LTD. 

Banker  and  customer — Cheque,  fraudulent  alteration  of —Negligence  of  customer  n 

filling  up  cheque, 

A  cheque  was  drawn  by  one  of  three  executors  in  such  a  way  as  to  permit  d 
the  spaces  left  in  the  cheque  being  filled  up.  The  cheque  in  this  form  was  signed 
by  all  the  executors,  and  the  executor  who  had  thus  drawn  the  cheque  subM- 
quently  filled  in  the  spaces  with  letters  and  figures  for  a  far  larger  sum  than  tht 
amount  of  the  cheque  as  presented  to  the  other  two  executors  for  their  signatuR, 
and  the  banker  paid  the  same,  and  the  first  executor  misappropriated  the  amouit 
representing  the  altered  cheque. 

In  an  action  by  the  other  two  executors  to  recover  the  extra  amount  of  tk 
cheque  thus  fraudulently  altered, 

Held,  that  the  plaintiff's  could  not  recover. 

Per  HoDOBS,  J.  That  the  contract  between  a  banker  and  his  customer  Lb,  thtt 
while  the  banker  undertakes  to  honour  the  cheques  of  his  customer,  the  latter  od 
his  part  undertakes  that  he  will  not,  by  the  method  of  drawing  such  cheques, 
give  facilities  for  their  alteration,  or  that  the  customer  undertakes  that  if  the 
banker  is  misled  by  his  fault  in  the  manner  of  filling  up  the  cheques  the  loss  shall 
fall  upon  the  customer. 

Per  Hood,  J.  The  customer  of  a  bank  undertakes  that  he  wiU  not  draw  his 
cheques  in  such  an  unusual  way  as  to  aflford  facilities  for  fraud,  and  if  he  does  so 
he  must  bear  the  loss. 

Young  v.  Grote  ([1827]  4  Ring.  253)  followed. 

This  case  (the  headnote  of  which  is  set  out  above),  reported 
ante,  p.  804,  was  reversed  on  appeal  by  the  High  Court  of 
Austraha  [Griffiths,  C.J.,  Barton  and  O'Connor,  J. J.],  on  the 
27th  day  of  October  a.d.  1904. 

Starke  and  Coldham  for  the  appellants. 

Bryant  and  Schutt  for  the  respondents. 

Judgment  reversed. 

Solicitors  for  respondents  :    Moule,  HamilUm  &  Kiddle  J 


Solicitor  for  appellants  :    C.  J,  McFarlane, 
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WEBSTER  V,  SHAW  and  Another,  F.C. 

''Rules  of  the  Supreme  Court  1884"— Order  XVL,  r.  5;  Order  XVIIL.r.  1—    ^^^^^^2,  15. 
Pracliee — Misjoinder  of  causes  of  action — Several  defendants.  Stptenier  2. 

In  equity  wherever  there  is  a  general  common  whole  cause  of  suit  for  the  plaintiff 
he  is  entitled  to  bring  his  suit  for  the  relief  attaching  to  the  whole  cause  of  suit. 
If  in  such  suit  other  defendants  are  joined  as  interested  in  some  only  of  the  matters 
in  such  suit  it  is  not  a  misjoinder  to  include  such  defendants  as  parties  to  the  suit. 

Britter  v.  Sprigg  ([1900]  26  V.L.R.  66)  does  not  decide  that  misjoinder  of 
causes  of  action  is  universally  a  ground  for  general  judgment  for  defendants. 

Reference  to  the  Full  Court  by  Madden,  C.J. 

The  case  was  stated  by  Madden,  C. J.,  as  follows : — 

"  In  this  action  the  plaintiJBf ,  on  behalf  of  himself  and  all  other 
the  Ufe  policy  holders  of  the  defendant  the  Australian  Alliance 
Assurance  Company  (hereinafter  called  the  Alliance  Company), 
sues  that  company  and  also  the  Australasian  Insurance  Company 
(hereinafter  called  the  Australasian  Company) — 

"  (1.)  To  have  it  declared  that  the  sale  by  the  Alliance  Company 
of  certain  shares  of  the  capital  stock  of  the  Australasian  Company, 
which  were,  as  I  have  found,  the  property  of  the  proprietary  of  the 
AlUance  Company  on  the  14th  October  1884,  to  the  life  branch 
of  that  company  on  that  date,  for  the  price  or  sum  of  31,834i.  28. 
lOd.,  which  price  or  sum  was  paid  out  of  the  life  assurance  fimd 
of  the  said  life  branch,  was  fraudulent  as  against  the  life  policy 
holders  of  that  branch,  and  to  have  the  Alliance  Company  ordered 
to  reinstate  the  said  sum  in  the  said  fund. 

''  (2.)  To  have  it  declared,  as  against  the  said  defendants,  that 
a  certain  payment  made  on  the  said  14th  October  1884,  by  the 
ADiance  Company  out  of  the  said  life  assurance  fund  of  the  sum 
of  2000i.  to  the  Australasian  Company  was  also  fraudulent,  and 
to  have  an  order  against  both  defendant  companies  to  repay  the 
said  sum  to  the  said  fund. 

"(3.)  To  have  it  declared  in  the  alternative  that  the  said  life 
assurance  fimd  was  subject  to  a  trust  created  by  the  Act  No.  474, 
and  that  the  transactions  (1)  and  (2)  were  breaches  of  the  said 
trust,  and  to  have  it  ordered  that  the  defendant  the  Alliance  Com- 
pany should  make  good  both  the  said  sums  of   31,8341.  23.  lOd, 
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F.C.  and  20002.  to  the  said  life  assurance  fund,  and  that  the  defendant 

1904  the  Australasian  Company  should  be  ordered  also  to  make  good 

Wkbstbb       ^^®  ^'^  ^^"^  ^^  2000Z.  to  the  said  fund  as  having  been  received 

^  ^'  with  notice  of  the  said  trust  and  without  consideration. 

Shaw. 

"  (4.)  The  plaintiff  also  sued  in  the  further  alternative  to  have 
it  declared  that  having  regard  to  the  provisions  of  the  Act  No.  474 
the  said  application  of  the  said  two  sums  out  of  the  said  life  assur- 
ance fund  was  respectively  illegal  as  against  the  defendant  the 
AUiance  Company,  and  that  the  receipt  of  the  said  sum  of  2000i. 
by  the  defendant,  the  Australasian  Company,  was  as  against  it 
illegal,  and  to  have  it  oi*dered  that  the  Alliance  Company  should 
make  good  both  the  said  sums,  and  that  the  defendant,  the  Aus- 
tralasian Company,  should  make  good  the  said  sum  of  2000Z.,  to 
the  said  life  assurance  fund. 

**  I  found  as  to  all  these  several  causes  of  action  in  favour  of 
the  plaintiff. 

"  (5.)  The  plaintiff  also  sued  both  the  said  defendants  to  have 
it  declared  that  a  certoiin  transaction  whereby  it  was  agreed  that 
the  defendant  the  Alliance  Company  should  re-insure  all  the 
then  remaining  life  risks  of  the  defendant  the  Australasian  Com- 
pany for  a  certain  sum  of  money,  though  all  the  said  risks  were  ven' 
old  lives,  and  the  transaction  was  wholly  in  the  interest  of  the 
Australasian  Company,  and  against  the  interest  of  the  hfe  branch 
of  the  Alliance  Company,  was  fraudulent,  and  ought  to  be  set 
aside,  and  he  claimed  certain  orders  thereujx)n  as  against  both 
the  said  defendants. 

**  I  found  as  to  this  cause  of  action  in  favour  of  the  defendants. 
"  Without  entering  into  details  here,  the  news  and  charges 
which  were  involved  in  the  plaintiff's  case  as  to  all  these  several 
causes  of  action  made  it,  in  my  opinion,  necessary  that  the  Aus- 
tralasian Company  should  be  joined  as  a  party  to  the  action  apart 
from  the  relief  sought  specifically  against  it. 

"  (6.)  The  plaintiff  also  sued  the  defendant  the  AUiance  Com- 
pany to  have  alternative  declarations  made  as  against  that  company 
that  one  or  other  distinct  set-off  transactions,  on  similar  grounds 
to  those  on  which  the  several  causes  of  action  in  clauses  (1),  (2), 
(3),  and  (4)  hereof,  already  mentioned,  were  alternatively  based, 
were  fraudulent,  or  were  breaches  of  trust,  or  were  illegal,  and 
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to  have  certain  orders  made  thereupon  against  the  said  defendant  F.C 

company .  1904 

"  I  found  all  these  alternative  claims  in  favour  of  the  plaintiff.       wkbstk 

'*  The  defendant  the  Australasian  Company  was  not  in  any         g^'- 
way  connected  with  any  of  these  alternative  aspects  of  this  claim. 

"  (7.)  The  plaintiff  also  sued  the  defendant  the  Alliance  Com- 
pany to  have  it  declared  as  against  that  company  that  a  certain 
adjustment  of  the  expenses  of  managing  the  several  branches  of 
that  company  was,  as  against  the  life  policy  holders  thereof, 
fraudulent,  and  to  have  certain  orders  made  therein. 

"  I  foimd  for  the  defendant  the  Alliance  Company  in  respect 
of  this  cause  of  action.  The  defendant  the  Australasian  Company 
was  not  in  any  way  connected  with  this  claim. 

**  Subject  to  this  reference  I  found  that  there  was  a  misjoinder 
of  causes  of  action,  as  it  appears  to  me  that  the  causes  of  action 
(6)  and  (7)  thereof  were  mis  joined  with  those  numbered  (1),  (2), 
(3),  (4),  and  (5),  and  that  while  the  defendant  the  Australasian 
Company  was  properly  joined  as  a  defendant  in  respect  of  the 
latter  causes  of  action,  it  was  not  concerned  with  the  former. 

"  That  defendant  took  no  steps  by  interlocutory  proceedings  to 
have  the  said  causes  of  action  separated,  or  to  stay  the  action,  or 
to  have  any  order  made  to  mitigate  the  inconvenience  of  its  having 
to  attend  that  part  of  the  trial  at  which  these  causes  of  action  with 
which  it  had  no  concern  were  Ijeing  dealt  with  as  provided  by 
Orders  XVI.  and  XYIII.  or  otherwise. 

**  Both  defendants  pleaded  the  misjoinder  as  a  general  defence 
to  the  action,  and  raised  it  immediately  after  the  opening  sj^eech 
of  counsel  for  the  plaintiff  at  the  trial,  and  also  relied  on  it  as  a 
general  defence  in  summing  up. 

**  The  further  question  then  arose  whether  misjoinder  of  causes 
of  action  does,  under  the  law  as  now  existing,  entitle  the  de- 
fendants to  general  judgment  in  the  action. 

I  have  not  found  any  authority  for  that  proposition  except 
that  of  Britter  v.  Sprigg  (a),  which  appears  to  me  to  affirm  it. 

"*  Everything  else  that  I  can  find  seems  to  make  the  other  way, 
and  I  have  Ijeen  brought  to  doubt,  respectfully,  whether  Britter 
v.  Sprigg,  if,  and  in  so  far  as,  it  does  afiirm  the  above  proposition, 

(a)    26  V.L.R.  65. 
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enough  this  rule,  though  apparently  of  the  most  material  bearing  F.C. 

on  the  point,  is  not  even  referred  to  in  the  English  cases  which  1904 

tell  most  strongly  against  the  plaintiff.    As  that  rule  stands  it       wmtee 
contemplates  the  exact  position  of  this  case.    The  mere  fact  that 
one  defendant  is  not  completely  interested  in  all  the  causes    of 
action  will  not  necessarily  amoimt  to  a  misjoinder. 

CJounsel,  having  referred  to  Huon  v.  Dougharty  (d),  McLeod  v. 
Henty  (e),  Montgomery  v.  Blythe  (/),  was  stopped  by  the  Court. 

Isaacs,  K.C.y  and  A.  H,  Davis  (with  them  Levinson)  for  the 
defendant  the  Australian  Alliance  Company — ^According  to  the 
effect  of  the  decision  in  Britter  v.  Sprigg,  the  plaintiff  is  wrong  as 
the  case  now  stands ;  the  question  of  what  the  remedy  is,  is  another 
matter.  A  plaintiff  is  not  allowed,  according  to  that  case,  to  have 
separate  causes  of  action  against  different  defendants  who  are 
assailed  with  some  but  not  with  others  of  those  causes  of  action. 
Here  it  is  openly  admitted  that  as  to  three  specific  charges  laid  in 
this  action  the  second  defendant  has  nothing  to  do  with  them.  This 
case  is  also  covered  by  the  decision  in  Sviurthwaite  v.  Hannay  (g), 
where  the  effect  of  Orders  XVI.  and  XVIII.  was  fully  considered. 
This  is  a  rule  of  procedure,  and  no  distinction  is  now  to  te  drawn 
between  the  rules  of  common  law  and  those  of  equity.  In 
Frankenherg  v.  Horseless  Carriage  Co.  (h)  it  was  held  that  a 
plaintiff  could  not  join  a  joint  cause  of  action  against  three  persons 
with  a  separate  cause  of  action  against  one  or  two  of  them.  Under 
the  old  practice  this  action  would  have  been  open  to  a  demurrer 
for  multifariousness :  DanielVs  Chancery  Practice  (5th  ed.),  pp. 
283,  284.  Great  injustice  is  done  in  cases  like  this  by  the 
admission  of  evidence  which  though  admissible  as  against  one 
defendant  is  wholly  unjustifiable  as  against  the  other.  In 
the  case  of  the  Peninsular  and  Oriental  Steam  Navigation  Co, 
V.  Tsun£  Kijima  (i),  it  was  held  that  there  was  no  authority, 
express  or  implied,  in  the  rules  to  warrant  the  joinder  in  one  suit 
of  different  and  distinct  causes  of  action  not  being  causes  of  action 
by  and  against  the  same  parties.    See  also  Sadler  v.  Great  Western 

id)    [1894]  15  A.L.T.  221.  ig)     [1894]  A.C.  494,  at  p.  499. 

ie)     [1899]  25  V.L.R.  648.  {h)    [1900]  1  Q.B.  504. 

(/)     [1900]  26  V.L.R.  24.  (»)     [1895]  A.C.  661. 
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F.Ct  Railway  Co.  (k).    Full  notice  was  given  of  the  objection,  and  the 

1904  plaintiff  now  should  make  his  election  as  to  what  he  will  do,  but 

WsmTKB       ^®  cannot  be  allowed  to  obtain  judgment  against  both  defendanU 

g  ''•  in  an  action  so  constituted.    We  say  at  present  this    not  a  good 

action ;  that  contention  does  not  destroy  the  cause  of  action,  but 

it  makes  it  incumljent  upon  the  plaintiff  to  put  it  right.    The 

eflfect  and  meaning  of  Orders  XVI.  and  XVIII.  are  detailed  in 

Wilson's  Judicature  Acts  (4th  ed.),  p.  243.    That  seems  to  prait 

to  the  conclusion  that  you  cannot  join  joint  causes  of  action  with 

separate  causes  of  action.    See  also  Parr  v.  Attorney-General  (I); 

Turner  v.  Robinson  (m).     Even  if  there  be  identity  of  parties  and 

identity  of  subject-matter,    a  defendant    can    still    complain  d 

multifariousness,  and  it  then  becomes  a  question  of  discretion. 

Counsel  referred  to  the  following  authorities : — Saliddge  v. 
Hyde  (n) ;  Story  on  Equity  Pleadings,  sees.  530-540  ;  'RcherU 
V.  Graham  (o) ;  Mayor  of  York  v.  Pilkingtan  (p) ;  Saccharin 
Corporation  Ltd.  v.  Wild  (q). 

HigginSy  K.C.,  and  Goldsmith  for  the  defendant  the  Aus- 
tralasian Insurance  Company — ^This  point  was  raised  on  the 
pleadings,  and  at  the  inception  of  the  trial,  but  the  second  de- 
fendant, though  quite  innocent  of  all  the  questions  raised  in  the 
three  distinct  charges  against  the  other  defendant,  has  had  to  incur 
the  expense  of  being  represented  during  the  whole  trial.  The  plaintiff 
should  have  been  put  to  his  election  at  the  trial.  If  there  is  but 
one  trust  fund,  and  that  fund  has  been  depleted  by  a  succession 
of  trespasses,  you  cannot  sue  every  one  of  the  trespassers  in  one 
action.  You  certainly  could  not  do  so  at  equity,  and  the  rules 
have  not  altered  that  old  practice.  Order  XVI.,  r.  5,  was  not 
meant  to  give  a  greater  laxity  to  parties  than  existed  under  the 
old  system. 

Counsel  referred  to  the  following  cases  : — Pearse  v.  Hewitt  (r) ; 
Jerdein  v.  Bright  (s)  ;  Bent  v.  Yardley  (t)  ;  Marshall  v.  GiUiad  (u) ; 

(k)  [1896]  A.C.  450.  iq)  [1903]  1  Ch.  410. 

(I)  [1842]  8  CI.  &  F.,  p.  409.  (r)  [1835]  7  Sim.  471. 

(m)  [1821]  1  S.  &  S.,  p.  313.  (*)  [1861]  30  L.J.  Ch.,  p.  336. 

(n)  [1821]  Jac,  p.  152.  (0  [1865]  2  H.  A  M.  602. 

(o)  [1903]  24  A.L.T.  99.  (u)  [1866]  2  Jur.  N.S.  483. 

(p)  [1737]  1  Atk.  282. 
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Aitcheson  v.  Kaitangata  Railway  Co.  (v) ;  Thompson  v.  London  F.C. 

County  Council  (w)  ;  Walters  v.  Green  (x) ;  Williams  v.  Sandy  (y) ;  1904 

Robertson  v.  Wealth  of  Nations  (z) ;  Gray  v.  Stere/isan  (a) ;  fiur-  w^^bb 
stall  V.  Beyfus  (h).  ^' 

Mitchelly  in  reply,  refeired  to  the  following  authorities : — 
Lund  V.  Blanshard  (c) ;  DanielVs  Chancery  Practice  (7th  ed.), 
p.  365 ;  Hamp  v.  Robinson  (d) ;  Inman  v.  Wari/i^r  (e) ; 
W^illia-ms  on  Executors  (9th  ed.),  p.  1916 ;  Cocks  v.  Barker  (/). 

The  judgment  of  the  Court  [Madden,  C. J.,  Holroyd,  a'Beckett, 
and  Hodges,  JJ.]  was  delivered  by  Madden,  C.J.  This  case  has 
occasioned  some  considerable  hesitation  and  discussion,  but  I 
think  not  more  than  it  deserves,  both  Ijecause  it  is  a  case  of  very 
large  interests  and  also  because  this  rule  is  one  which  may  very 
well  be  restated  as  a  matter  of  practice  and  for  the  guidance  of  the 
profession  generally.  A  statement  of  the  effect  of  the  Judicature 
Rules  is  made  in  those  cases  of  very  high  authority  to  which  we 
have  been  referred,  viz.,  Smurthwaite  v.  Hannay  (g) ;  Franken- 
berg  v.  Horseless  Carriage  Co.  (h) ;  Gower  v.  Couldridge  (i) ; 
Saddler  v.  Great  Western  Rly.  Co.  (k).  All  those  are  very  definite 
decisions  so  far  as  they  go,  and  so  far  as  the  rules  with  which  they 
purport  to  deal  they  are  unmistakably  clear.  They  all  deal  with 
an  objection  very  like  this  at  a  stage  before  the  action  came  to 
trial,  and  they  all  deal  with  common  law^  actions,  and  although 
common  law  and  equity  were  fused  by  the  Judicature  Act  in  a 
certain  sense,  their  Lordships  insist  that  for  many  purposes  the 
distinction  betw^een  them  is  as  real  as  it  used  to  be.  Order  XVI., 
r.  5,  was  said  to  have  received  no  interpretation  by  their  Lordships 
^  n  any  of  those  particular  cases.  It  may  certainly  be  assumed 
that  if  it  had  Ijeen  necessary  for  their  decisions  in  those  cases  that 
that  rule  should  have  been  dealt  with    they  would  have  dealt 


iv) 

[1899]  18  N.Z.L.R.  37. 

id) 

[1850]  3  De  G.  &  S.  97. 

iw) 

[1899]  1  Q.B.  480. 

(c) 

3  De  G.  &  S.  629. 

(X) 

[1899]  2  Ch.  696. 

(/) 

[1876]  3  Ch.  D.  359. 

iy) 

[1887]  13  V.L.R.  368. 

(17) 

[1894]  A.C.  494. 

(z) 

[1888]  14  V.L.R.  584. 

ih) 

[1900]  1  Q.B.  504. 

(a) 

[1899]  25  V.L.R.,  p.  483. 

ii) 

[1898]  1  Q.B.  352. 

(6) 

[1884]  26  Ch.  D.  55. 

ik) 

[1896]  A.C.  450. 

(c) 

[1844]  4  Ha.  9. 
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F.C.  with  it.    Only  rule  4  of  that  Order  XVI.  was  discussed,  and  they 

1904  seem  to  have  passed  by  or  forgotten  rule  5.    But  the  argument 

WimrxB  which  we  have  had  the  advantage  of  hearing  suggests  that 
possibly  an  important  fact  had  failed  to  present  itself  to  their 
Lordships  in  these  cases.  It  is  this,  that  the  Judicature  Ad 
was  an  Act  which  did  not  intend  to  alter  the  principles  of  law 
which  then  prevailed.  It  was  a  practice  Act  to  bring  about 
a  fusion  of  conmion  law  and  equity  and  to  ameUorate  the 
practice  of  the  Courts  for  litigants.  The  Judicature  Rules  were 
adopted  in  order  to  accommodate  the  operation  and  practice 
of  the  Courts  to  the  principles  which  were  established  for 
that  practice  by  the  Act.  We  may,  therefore,  take  it  that 
whatever  the  rules  may  be,  they  were  not  intended  to  abro- 
gate any  rules  of  law  or  equity  which  theretofore  prevailed.  The 
consequence  therefore  in  all  those  cases  was  that  the  House  of 
Lords  insisted  that  what  was  misjoinder  at  common  law  before  the 
Judicature  Act  was  misjoinder  after  that  Act ;  that  where  you 
had  at  common  law  a  misjoinder  of  causes  of  axstion,  there  was 
no  cure  for  it,  even  if  objection  was  taken  to  it  after  verdict.  Their 
Lordships  had  no  doubt  that  in  all  those  cases  which  were  common 
law  actions,  the  misjoinder  was  one  to  which  objection  could  be 
taken  at  any  stage,  and  when  it  was  challenged  it  was  fatal. 

But  their  Lordshipai  were  not  called  on  to  say  what  should 
happen  in  an  equity  suit,  and,  as  I  have  said,  that  which  used  to 
exist  as  a  principle  in  equity  before  the  Judicature  Act,  exists  to- 
day. In  equity  the  principle  is  quite  clear  that  wherever  there 
was  a  general  cause  of  suit  for  the  plaintiflf,  he  was  entitled  to 
bring  his  suit  for  the  relief  attaching  to  that  whole  cause  of  suit. 
If  it  was  necessary  for  any  part  of  that  whole  cause  of  suit  to  bring 
in  another  person  as  a  necessary  party,  it  was  essential  that  he 
should  be  brought  in,  and,  being  in,  he  was  not  entitled  to  look 
around  and  say — "  Matters  not  affecting  me  are  included  in  this 
suit,  and  will  entail  loss  to  me."  The  answer  is — "  It  is  the  plaintiff's 
whole  suit,  and  you  were  brought  in  for  one  charge  and  you  are 
necessary  to  that  charge.  Because  there  are  other  matters,  and 
because  it  is  inconvenient  for  you  to  have  those  other  matters 
dealt  with  in  the  suit,  you  are  not  at  liberty  to  compel  the  plaintiff 
to  split  up  his  whole  suit,  and  bring  one  suit  in  respect  of  those 
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matters  in  which  you  are  concerned,  and  a  second  suit  for  all 
the  rest  of  the  cause  of  suit."  That  principle  apjoears  to  be  very 
distinctly  laid  down  in  the  cases  cited  to  us,  and  particularly  in 
those  of  Attorney-General  v.  Cradock  (I) ;  Hamp  v.  Robinson  {m). 
We  think  that  rule  is  distinctly  laid  down  also  in  Mitford  on 
Pleading ;  it  is  there  stated  as  a  general  rule  prevailing  in  the  Courts 
of  Equity. 

A  number  of  cases  were  cited  to  us  which  seemed  to  throw 
doubt  on  that  matter,  as,  for  instance,  Jerdein  v.  Bright  (n)  and 
Bent  V.  Yardley  (o).  In  those  cases  there  appear,  however,  to  be 
very  important  distinctions.  In  one  case  the  act  complained  of 
by  the  plaintiflf  was  one  which  might  be  right  or  might  be  wrong, 
and  there  was  no  allegation  that  the  second  defendant  brought  in 
was  colluding  with  the  other  defendant,  or  was  guilty  of  fraud,  so  as 
to  make  him  necessary  in  the  suit  in  which  the  other  defendant 
was  being  sued.  Therefore  he  did  not  appear  to  be  a  necessary 
party  to  any  part  of  the  suit,  and  the  objection  of  mulitfariousness 
was  allowed.  In  the  other  case  of  Bent  v.  Yardley  the  position 
appeared  to  be  that  not  only  was  a  trust  fund  sought  to  be  made 
good  against  the  trustee,  and  another  defendant  was  brought  in 
for  that  purpose,  but  the  suit  went  on  to  ask  that  the  fund  having 
been  restored  should  be  administered.  Therefore  there  were  two 
separate  equities,  and  the  other  defendant  was  only  interested  as 
to  one  of  them. 

There,  however,  appears  to  be  one  unbroken  line  of  authorities, 
if  one  follows  them  aright,  to  the  effect  I  have  stated,  viz.,  that 
where  the  plaintiff's  case  is  one  whole  case  as  imderstood  in  equity, 
and  where  a  defendant  is  brought  in  as  a  necessary  party  to  establish 
one  aspect  of  that  whole  case,  that  defendant  cannot  disturb  that 
whole  case,  because  he  is  not  concerned  with  the  whole  of  it. 
That  rule  being  applied  to  this  case,  we  find  that  here  is  one  whole 
cause.  A  trust  insurance  fund  in  the  company  was  established 
by  one  Act  of  Parliament.  It  was  placed  under  an  obligation 
by  a  later  Act  of  Parliament  which  declared  it  to  be  a  trust  fund, 
and  in  the  pleadings  it  was  so  alleged.  The  company  was  in  effect 
made  trustee  of  that  fund,  and  therefore  whosoever  assailed  that 
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fund  would  necessarily  break  the  distinct  obligation  imposed  by 
the  Act  of  Parliament.  This  suit  is  one  to  have  it  declared  that  a 
series  of  means  by  which  money  was  divert-ed  from  that  fund 
were  fraudulent,  and  to  have  restored  to  the  fund  the  moneys 
fraudulently  taken  out  of  the  fund,  or  fraudulently  intercepted  on 
their  way  into  the  fund.  The  one  purjM)se  of  the  plaintiff  is  to  see 
that  the  Act  of  Parliament  shall  be  observed,  and  that  the  insur- 
ance fund  shall  have  replaced  in  it  everything  of  which  it  has  been 
deprived  improperly  and  unlawfully.  There  is  that  one  purpose 
and  that  one  cause  of  suit.  There  are  fiv^  particular  sums  of  money 
alleged  to  have  been  improperly  taken  out  of  the  fund,  and  there 
are  five  grounds  upon  which  these  sums  are  sought  to  be  brought 
back  into  the  fund.  As  to  two  of  these  the  Australasian  Company 
is  a  necessary  party  Ijecause  it  was  directly  concerned  in  them. 
One  allegation  is  that  that  company  fraudulently  received  200(»/. 
from  the  Alliance  (^lompany.  The  other  is  that  the  former  com- 
pany fraudulently  entered  into  a  collusive  bargain  with  the  latter 
company  in  order  to  reinsure  with  that  latter  company  the  balance 
of  life  ix)licies  of  the  former  company  so  as  to  reUeve  the  former 
company  and  to  impose  a  burden  of  an  unreasonable  contract 
on  the  latter  company.  These  two  charges  being  made,  the  Aus- 
tralasian (yompany  was  an  indispensable  party  ;  the  suit  could  not 
be  tried  behind  its  back.  That  being  so,  the  thing  itself  being  one 
whole  cause  of  suit,  the  Australasian  Company  is  not  now  to  l)e 
permitted  to  say — "  This  whole  cause  of  suit  must  he  split,  because 
I  am  here.  For  my  convenience  there  must  be  two  suits."  This 
is  contrary  to  the  rule  to  which  I  have  referred. 

That  Ijeing  so,  there  is  no  misjoinder  of  causes  of  action  in  the 
equitable  sense  before  the  Judicature  Act,  That  is  to  say,  there  is 
no  such  multifariousness  as  a  Court  of  Equity  could  before  that 
Act  have  forbidden  upon  a  denmrrer.  That  view  not  only  is 
supiwrted  by  the  authorities  cited  to  us,  and  not  only  is  a  convenient 
and  just  one,  but  it  also  gives  a  meaning  to  rule  5  of  Order  X\^., 
which  up  to  now  has  puzzled  everybody  as  to  what  it  could  mean, 
assuming  that  the  views  expressed  in  the  House  of  Lords  to  which 
I  have  referred  were  correct.  But  their  Lordsliips  were  not  called 
upon  to  consider  that  rule ;  when,  however,  one  remembers  what 
was  the  rule  prevaiUng  m  Courts  of  Equity  tefore  the  Judicature 
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Acty  one  can  understand  what  r.  5  was  meant  for.  That  also 
helps  to  accommodate  these  rules  in  Orders  XVI.  and  XVIII.  to 
one  another  and  to  show  that  there  is  nothing  novel  as  compared 
with  the  old  practice  anterior  to  these  rules. 

For  those  reasons  we  think  that  in  this  case  there  is  no  ground 
of  complaint  at  all,  and  that  therefore  disposes  of  the  whole  matter. 
The  Court  answers  the  questions  as  follows : — 

(1.)  No.    There  is  no  such  misjoinder. 
(2.)  No. 

(3.)  In  the  view  of  thd  two  first  answers  it  is  unnecessary  to 
answer  this  question. 

As  the  plaintiffs  succeed,  the  defendants  will  pay  the  costs  of 
this  reference. 
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Solicitors  for  plaintiff :    Hodgson  &  Finlayson. 
Solicitors    for    defendants :    Madden    &    Butler ;   Malleson, 
Ertgland  &  Stewart. 


w.  H.  M. 


WARD  r.  MILLER. 

ImpriMnment  of  Fraudulent  Debtors  Act  1890,  Part  III. — Service  of  order  for 
payment — Justices  Act  1890,  s.  23 — Personal  service. 

Before  proceedings  can  be  taken  under  Part  III.  of  the  Imprisonment  of 
Fraudulent  Debtors  Act  1890,  upon  an  order  for  payment  of  money  made  by  a 
Court  of  Petty  Sessions,  the  order  oi*  a  copy  thereof  must  be  served  upon  the 
debtor  in  person. 

Service  on  the  debtor  by  delivering  it  to  another  person  in  the  manner  pre- 
scribed for  the  service  of  a  summons  by  sec.  23  (1)  of  the  Justices  Act  1890  is 
nsufiicient. 

Order  to  Review. 

The  Court  of  Petty  Sessions  at  Prahran  on  27th  June  1904, 
on  the  complaint  of  one  Hannibal  Theodore  Ward  for  money  due 
on  a  cheque,  made  an  order  against  one  James  Miller,  the  de- 
fendant herein,  that  he  should  pay  to  the  complainant  the  sum 
of  21.  16s.  6d.  A  true  copy  of  this  order  was  on  1st  July  served 
upon  the  defendant  "  by  delivering  the  same  to  his  wife  a  person 
apparently  of  the  age  of  16  years  and  upwards  for  him  at 
Vol.-29,  V.L.R.  000 
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and  within  his  last  named  and  most  usual  place  of  abode  at 
Hampton."  The  order  not  having  been  satisfied,  on  13th  July  a 
"  summons  to  debtor  "  in  the  form  of  the  Fourth  Schedule  (Form  L) 
of  the  J mprisonrrient  of  Fraudulent  Debtors  Act  1890  was  served 
upon  the  defendant  by  delivering  the  same  to  his  wife  in  the  saiDf 
way,  calling  upon  him  to  appear  at  the  said  Court  on  10th  Juk 
to  be  examined  in  the  usual  way.  On  the  last-named  date  tk 
defendant  did  not  appear,  and  an  order  was  made  against  him  thit 
unless  he  paid  the  said  debt  and  the  amount  of  3  guineas  co^ 
within  the  space  of  three  days  therefrom  he  should  be  committed 
to  prison  for  a  month,  on  the  ground  that  since  the  date  of  the 
original  order  he  had  had  means  to  pay  the  amount  in  respect  d 
which  he  had  made  default  and  had  neglected  to  pay  the  same. 

An  order  nisi  to  review  this  order  of  commitment  was  obtained 
on  the  grounds  (inter  cdia) — 

(1.)  That  it  was  not  proved  before  the  justices  that  the 
defendant  was  served  properly  or  at  all  with  the  order  for  payment 
of  money  to  be  levied  by  distress. 

(2.)  That  as  a  fact  the  defendant  was  not  properly  or  at  all 
served  with  the  order  for  payment  of  money  to  be  levied  by  dis- 
tress. 

On  the  return  of  the  order  nisi, 

Herbert  Barrett  appeared  to  move  the  order  absolute. 

Starke  to  show  cause — ^Though  service  of  the  order  for  payment 
is  necessary,  that  service  may  be  eCFected  in  the  way  prescribed 
by  sec.  23  of  the  Justices  Act  1890  for  the  service  of  a  summons. 
Reg.  V.  Scott  (a)  merely  decides  that  service  is  necessary,  not  that 
the  order  should  be  served  on  the  debtor  in  person.  Here  the 
order  for  payment  was  served  in  the  manner  prescribed  by  the 
first  part  of  sec.  23  (1)  of  the  Justices  Act.  In  the  case  of  a  sum- 
mons service  by  leaving  the  same  with  some  other  person  apparently 
of  the  age  of  sixteen  or  upwards  at  the  last  or  most  usual  place  of 
abode  or  of  business  "  is  a  regular  mode  of  service — ^it  is  not  sub- 
stituted service.  The  latter  is  provided  for  in  the  later  part  of 
the  sub-section. 

(a)    11879]  16  V.L.R.  (L.)  16. 
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[Hood,  J.  Though  "  service  "  under  the  Justices  Act  may  mean 
service  in  the  manner  prescribed  by  sec.  23,  the  necessity  for 
service  of  the  order  for  payment  prior  to  the  issue  of  a  fraud 
summons  is  the  creature  of  decisions  of  the  Court.  When  the 
Court  decided  that  service  was  necessary  it  clearly  intended  per- 
sonal service.  Proof  that  the  order  came  to  the  debtor*s  knowledge 
was  held  insufficient  in  the  absence  of  actual  service :  Reg.  v. 
Casey  (b).] 

That  view  leads  to  the  curious  result  that  service  of  the  actual 
fraud  summons  may  be  effected  in  the  manner  prescribed  by  sec. 
23,  while  service  of  the  order  for  payment  cannot  be  so  effected. 

He  also  referred  to  O'Keefe  v.  Collins  (c) ;  Irvine  &  Wanliss's 
Justices  of  the  Peace  (2nd  ed.),  p.  230  ;  rules  37  &  38  under  the 
Justices  Act  1890. 
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Herbert  Barrett  was  heard  only  on  the  question  of  costs. 

Hood,  J.     The  first  objection  taken  in  this  order  Tim  is  in 

my  opinion  fatal  to  the  order  of  the  magistrates.    The  foundation 

of  the  decisions  in  this  Court  requiring  service  of  the  judgment 

or  order  for  payment  upon  the  defendant  before  a  fraud  summons 

is  served  upon  him  is  the  preservation  of  the  liberty  of  the  subject, 

and  the  principle  is  that  the   defendant    should    know  exactly 

the  order  made  against  him  before  proceedings  are  taken  upon 

which  he  may  be  sent  to  gaol.    That  principle  applies  equally  to 

the  police  court,  notwithstanding  the  ingenious    argument   of 

counsel  to  the  contrary.    The  order  will  be  made  absolute,  but, 

having  regard  to  the  facts  set  forth   in   the   affidavit,   without 

costs. 

Order  absolute  without  costs. 

Sohcitor  for  complainant :  Fisken. 
Solicitor  for  defendant :  Lowe. 

J.  M. 


(6)     [1886]  12  V.L.R.  525. 


(c)     [1897]  23  V.L.R.  329. 
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September  19  22.  ^***"*^*»  f^^^  of— Legacies  charged  upon  specifically  devised  real  estaU—Ptr- 
....    '  soncd  estate  insufficient  to  pay  legacies — Duty  of  executors  to  seU  real  estaU 

to  pay  legacies — Costs, 

Under  the  Administration  and  Probate  Act  1890  it  is  the  duty  of  executofs, 
where  the  personal  estate  is  insufficient  to  pay  legacies  which  are  charged  upon 
specifically  devised  real  estate,  to  sell  such  real  estate  in  order  to  pay  such 
legacies. 

Legatee  succeeding  in  a  claim  for  payment  of  legacy  in  a  certain  prioritj 
allowed  costs  out  of  the  general  estate. 

Action. 

The  facts  fully  appear  in  the  judgment.  By  her  statement  of 
claim,  indorsed  upon  the  writ,  the  plaintiff  claimed — (a)  a  declara- 
tion that  her  legacy  had  priority  over  all  other  devises  and  bequests 
in  the  said  will  (except  the  bequests  to  Jane  Gray  and  Sarah  Gray) 
and  was  chargeable  on  the  property  comprised  in  such  dexraes 
and  bequests  ;  (b)  an  order  for  payment  of  the  said  legacy  in  such 
priority,  together  with  interest  thereon  at  the  rate  of  ol.  per  centum 
per  annum  from  the  7th  Jime  1893  until  the  date  of  payment; 
and,  (c)  if  necessary,  administration  of  the  testator's  estate. 

The  defendant  William  James  Gray  did  not  enter  an  appeanmee 
to  the  writ. 

There  were  no  further  pleadings. 

Dethridge  for  the  plaintiff  referred  to  National  Trustees  Execu- 
tors and  Agency  Company  of  Aitstralasia  Limited  v.  Doyle  (a). 

Guest  for  the  defendant  Bamford  referred  to  Willianis  (nt 
Executors  (9th  ed.),  pp.  566,  567. 

The  arguments  suflSciently  appear  fi-om  the  judgment. 

Cur,  adv.  vuH, 

Hodges,  J.    Thomas  Gray,  who  died  on  the  7th  June  1893, 
left  a  will  appointing  the  defendants  William  James  Gray  and 
Charles  Bamford  his  executors,  and  to  them  probate  was  granted 
(a)    [1898]  24  V.L.R   626. 
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in  July  1893.    By  that  will  the  testator  bequeathed  to  each  of    HODGES,  J. 
his  three  daughters,  Jane,  Sarah,  and  Charlotte  Gray,  the  sum  1904 

of  150i.,  and  subject  to  the  payment  thereof  he  devised  to  his  son, 
the  defendant  William  James  Gray,  certain  real  property,  and  to  each 
of  his  other  four  sons,  Charles,  Bobert,  Frederick,  and  George, 
certain  other  real  property.  The  personal  estate  of  the  testator 
was  insuflScient,  after  the  payment  of  the  debts  and  ordinary 
expenses,  to  pay  each  of  the  three  daughters  the  sum  of  150?., 
and  the  amount  that  remained  after  the  payment  of  those  debts 
and  expenses  would  only  suffice  to  pay  each  of  them  117Z.  Two 
of  the  daughters  accepted  that  sum  in  discharge  of  their  respective 
claims ;  the  third,  the  plaintiff  Charlotte  Gray,  refused  to  accept 
that  sum,  and  insists  that  it  is  the  duty  of  the  executors  to  retain 
all  the  real  estate  until  the  payment  of  her  legacy,  or  to  mortgage 
or  sell  sufficient  of  the  real  estate  to  pay  her  legacy  ;  and  that  the 
defendants,  who  have  transferred  to  William  James,  Charles,  and 
Robert  Gray  their  portions  of  the  land,  have  done  so  wrongfully. 
The  defendant  William  James  Gray  has  not  appeared,  and  it  is 
suggested  that  he  is  penniless  and  has  made  away  with  the  pro- 
perty that  the  defendants — himself  and  the  other  defendant — 
transferred  to  him,  together  with  the  117i.,  plaintiflF's  share  of 
the  personal  estate,  which  was  left  in  his  hands.  He  not  having 
appeared,  motion  is  made  for  judgment  as  against  him,  and  as 
against  him  there  will  be  judgment  in  default  of  appearance. 

On  behalf  of  the  defendant  Bamford  it  is  contended  that,  apart 
from  the  Administration  and  Probate  Act  1890,  the  executors 
would  have  paid  the  legacies  as  far  as  the  personal  estate  would 
extend ;  that  the  legacies  would  have  been  charged  on  the  real 
estate ;  that  the  legal  title  to  the  real  estate  would  have  passed 
to  the  sons  charged  with  the  payment  of  legacies ;  that  the  only 
duty  of  the  executors  would  have  been  to  pay  the  legacies  so  far  as  the 
personal  estate  would  go ;  and  that  the  devisees  of  the  real  estate 
would  have  been  under  the  obligation  to  raise  the  money  to  pay 
the  legacies ;  and  that  such  devisees  were  the  only  persons  who 
could  make  title  for  that  purpose ;  and  reliance  was  placed  on  a 
note  to  a  passage  in  Williams  on  Executors  (9th  ed.),  p.  577,  which 
reads — ''  So  where  the  estate  is  devised  to  another  charged  with  the 
payment  of  debts,  the  doctrine  of  implying  a  power  in  the  executors 


Digitized  by  VjOOQIC 


1008 


SUPREME  COURT:   VICTTORIA. 


[Vou29 


Gray 

V. 

Gray. 


HODGES,  J.    does  not  apply,  for  there  the  money  is  to  be  raised  through  the 
1904  instrumentality  of  a  sale  by  the  devisee,  and  that  devisee  is  the 

person,  and  the  only  person,  that  can  make  a  legal  title,"  and  the 
cases  of  Cdyer  v.  Finch  (b)  and  Corser  v.  Cartwrigkt  (c)  are 
referred  to  as  establishing  that  proposition. 

Then,  coming  to  the  Administration  and  Probate  Ad  1890, 
comisel  for  the  defendant  Bamford  contended  that  sec.  7  gives 
executors  power  and  authority  to  sell  only  where  the  sale  b 
necessary  for  the  payment  of  debts.  Of  course  a  legacy  is  not 
a  debt  in  the  sense  in  which  the  word  **  debt "  is  used  in  that 
section,  and  consequently  it  was  contended  that  the  executors 
had  no  authority  to  sell  here.  He  further  put  it  that,  even  if 
he  had  authority  to  sell,  there  was  no  duty  to  do  so — ^that  even  if 
the  power  existed,  there  was  nothing  which  made  it  his  duty  to 
exercise  that  power.  In  my  opinion  that  is  a  very  narrow  con- 
struction of  the  Administration  and  Probate  Act  1890.  Sec.  6 
of  the  Act  provides  that  real  estate,  whether  held  beneficially  or 
in  trust,  is  to  vest  upon  the  death  of  a  person  in  the  executor  for 
all  the  estate  of  such  person.  Sec.  7  makes  the  real  estate  assets 
for  the  payment  of  debts  and  further  provides  that  "  it  shall  be 
lawful  for  such  executor  or  administrator  to  sell  or  mortgage  such 
real  estate  with  or  without  a  power  of  sale  and  to  convey  the  same 
to  a  purchaser  in  as  full  and  effectual  a  manner  in  law  as  the 
testator  or  intestate  of  such  executor  or  administrator  could  have 
done  in  his  lifetime."  It  may  be  that  that  general  power  in  that 
part  of  the  section,  if  that  section  stood  alone,  would  be  limited  to 
the  case  where  a  sale  was  rendered  necessary  for  the  payment  of 
debts.  Then  we  come  to  sec.  8,  which  provides — "  Subject  to  the 
provisions  of  this  part  of  this  Act  the  real  estate  of  every  deceased 
person  shall  be  held  by  the  executor  or  administrator  of  such  person 
as  follows  that  is  to  say : — (1)  If  such  deceased  person  devised 
such  estate  by  will  such  real  estate  shall  be  held  by  the  executor 
or  administrator  according  to  the  trusts  and  dispositions  of  such 
will.''  Sec.  6  vests  all  the  estate  referred  to  in  the  will  in  these 
executors.  Sec.  8  then  says  that  the  estate  so  vested  in  them 
is  to  be  held  by  them  according  to  the  trusts  and  dispositions  of 
such  will.  So  that  it  is  to  be  held  by  them — ^the  title  is  in  them— 
(b)     [1856]  5  H.L.C.  905.  (c)     [1875]  L.R.  7  H.L.  731. 
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subject  to  the  duty  or  obligation  of  paying  the  legacies  which  the 
will  charges  upon  the  real  estate.  If  any  doubt  existed  by  referring 
to  that  section  only  I  think  it  is  entirely  removed  by  sec.  9,  which 
provides  that "  the  executor  or  administrator  of  any  deceased  person 
shall  have  the  same  rights  and  l^e  subject  to  the  same  duties  with 
respect  to  the  real  estate  of  such  person  that  executora  or  adminis- 
trators heretofore  have  had  or  been  subject  to  with  respect  to 
personal  estate."  There  is  no  doubt  that  if  this  had  been  personal 
estate  it  would  have  been  the  duty  of  the  executors  to  have  dealt 
with  it  with  a  view  to  these  persons  getting  their  legacies.  In 
my  opinion  that  section  says  that  that  is  practically  their  duty.  I 
do  not  imderstand  how,  if  this  had  been  personal  estate,  it  could 
have  been  doubted  to  be  their  duty,  and  it  is  now  vested  in  them 
subject  to  the  same  duties — ^not  only  subject  to  the  same  rights  but 
to  the  same  duties  as  personal  estate.  So  that  the  executors 
have  the  same  duties  with  regard  to  this  estate  as  if  it  had 
been  personal  estate.  I  think,  therefore,  that  the  Act  vests  the 
property  in  the  executors ;  that  it  vests  it  in  the  executors  for 
the  estate  or  for  the  trusts  mentioned  in  the  will,  and  that  it  is 
in  the  executors  in  precisely  the  same  way  as  if  it  had  gone  straight 
to  the  devisees,  subject  to  the  payment  of  this  legacy.  So  that 
it  has  gone  to  the  executors  subject  to  the  payment  of  this 
legacy.  It  is  the  duty  of  the  executors  in  my  opinion  to  take  steps 
to  secure  to  the  beneficiary  the  payment  of  the  amount  of  hor 
legacy. 

(His  Honor  then  dealt  with  another  question  not  material  to 
this  report,  and  determined  the  amount  payable  to  the  plaintiff, 
allowing  interest  at  the  rate  of  4  per  centum  per  anniun,  and 
continued) : — 

As  to  the  question  of  costs,  I  think  the  defendant  has  acted 
very  generously  in  not  asking  for  costs  so  far  as  he  is  concerned, 
and  he  will  be  left  to  pay  liis  own  costs.  With  regard  to  the 
plaintiff,  I  think  she  must  get  her  costs  out  of  the  general  estate, 
not  out  of  her  own  estate.  She  had  to  come  here  to  protect  her 
own  interests — to  protect  her  own  rights — and  I  cannot  require 
that  her  estate  should  pay  for  the  legal  proceedings  which  have 
been  forced  upon  her.  I  have  felt  some  difficulty  in  making  the 
general  estate  pay  the  costs,  seeing  that  the  other  beneficiaries  are 
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HODOKS,  J.    not  before  me,  but  I  think  I  must   take  it  that   the  defendant 
1904  executor  practically  represents  the  persons  entitled  to  the  real 

Gray  estate. 

V, 

Gray.  Judgment  for  the  plaintiff,  with  costs  out  of 

the  general  estate. 

Solicitors  for  the  plaintiff :  Hickford  &  Balmer  (for  Clark, 
Benalla). 

Solicitors  for  the  defendant  Bamford :  Lamrock,  Brown  i 
Hall 

H.  I.  C. 


1904 
September  13,  14. 


F.C.         BENDIGO  GAS  COMPANY  v.  THE  COUNCIL  OF  THE  CTTY 

OF  BENDIGO. ' 

Rates  and  rating — Practice — Rate  appeal — Undertaking  rated  to  difftntd 
municipalities — Choice  of  method  of  appeal — Local  Government  Ad  1903 
{No.  1893),  S8.  301,  302  (1),  306. 

An  undertaking  rated  to  different  municipalities  is  not  obliged  to  appeal  under 
sec.  306  of  the  Local  Oovemment  Act  1903,  but  in  a  proper  case  has  the  right  of 
appeal  either  under  that  section  or  under  sec.  302  of  the  Act. 

Special  Case  stated  by  His  Honor  Judge  Molesworth,  a  Judge 
of  the  County  Court,  for  the  opinion  of  the  Supreme  Court  :— 

(1.)  Tliis  appeal  came  on  for  hearing  at  the  County  Court  at 
Bendigo  on  the  3rd  and  4th  days  of  March  1904.  At  the  cloee 
of  the  evidence  I  reserved  my  judgment.  After  I  delivered  my 
judgment  I  was  asked  by  respondent's  counsel  to  stat«  a  case  for 
the  opinion  of  the  Full  Court  (inter  alia)  upon  the  question 
following : — 

Was  the  appeal,  in  view  of  the  objections  taken  and 
appearing  in  paragraph  4  hereof,  rightly  before  the 
Court? 

(2.)  Appended  hereto  and  marked  "  A  "  is  the  notice  of  appeal. 

(3.)  It  was  admitted  that  such  notice  was  served  on  the  Town 
Clerk  of  the  respondent  Council  on  the  5th  day  of  Februarj'  1904, 
and  that  it  was  given  within  one  month  after  the  making  of  the 
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rate  appealed  against,  being  the  time  limited  by  sec.  302  (1)  of  F.C. 

the  Local  Government  Act  1903  (No.  1893).  1904 

(4.)   A   preliminary   objection    was   taken    by   counsel  for  re-  Bendioo  Gas 
spondent  that  the  appeal  was  not  rightly  before  the  Court,  on  the 
following  grounds : — 


V, 

The  Council 

OF  THE 

Firstly : — That  sec.  308  of  the  said  Act  had  not  been  com- 


plied with,  inasmuch  as  a  copy  of  the  last  annual 
account  of  the  total  receipts  and  expenditure  of  the 
appellant  company  had  not  been  served  with  the 
notice  of  appeal.  It  was  admitted  that  the  respondent's 
valuer  had,  previous  to  making  his  valuation,  procured 
from  the  appellant  a  copy  of  the  account  for  the  first 
six  months  of  the  year  1903. 

Secondly : — That  sec.  309  of  the  said  Act  had  not  been 
complied  with,  inasmuch  as  the  appellant  did  not,  on 
the  same  day  as  the  service  of  the  notice  of  appeal  upon 
the  respondent,  serve  a  copy  of  the  said  notice  on  the 
Eegistrar  of  the  County  Court  at  Bendigo  but  that 
such  service  was  made  on  the  loth  day  of  February 
1904. 

(5.)  It  was  contended  for  the  appellant  that  the  appeal  was 
brought  under  sec.  302  of  the  Local  Government  Act  1903,  and 
that  as  the  appellant's  several  properties  w-ithin  the  city  of  Bendigo 
were  separately  rated  and  the  appeal  was  against  the  valuation 
of  one  only  of  such  properties  by  the  respondent  municipality 
only,  sees.  308  and  309  did  not  apply,  and  that  if  they  did  they 
were  directory  only. 

(6.)  After  hearing  counsel  I  overruled  the  objections  and  heard 
the  appeal  on  its  merits. 

The  question  for  the  opinion  of  the  Supreme  Court  is : — 

Was  I  right  in  overruling  the  preliminary  objection  taken 
by  counsel  for  the  respondent,  that  the  appeal  was 
not  rightly  before  the  Court,  or  should  I  have  allowed 
the  objection  and  struck  out  the  appeal  ? 

Hickman  Molesworth, 

Judge  of  the  County  Court. 
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F.C.  Mitchell  J  K.C.,  and  Box  for  the  respondent  Council  in  support 

1904  of  the  preliminary  objection. 

Bbndigo  Gas 

CoHPAUT  Bryant  for  the  appellant  company,  to  oppose,  cited  MeUxmme 

Thk  Council    and  Hobson's  Bay  United  Railway  Company  v.  Tovm  of  Richmond 
CityofBrndigo.  and  Another  (a). 

The  arguments  suflSciently  appear  from  the  case  stated  and 
the  judgment. 

Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Maddec, 
C.J.,  Hodges  and  Hood,  JJ.]  In  this  case  we  think  as  to  this 
point  that  the  learned  Judge  below  was  right,  and  that  we  should 
so  answer  the  first  question  in  the  case.  The  matter  is  by  no 
means  an  easy  one  to  determine,  and  for  this  reason — ^that  although 
the  language  is  as  plain  as  language  can  well  be  as  giving  a  choice 
to  an  appellant  of  the  character  of  the  appellant  here  to  come  under 
sec.  302  or  sec.  306,  we  find  this  series  of  sections,  including  and 
following  sec.  306,  enacted  by  the  Legislature,  and  we  cannot  but 
suspect  that  the  Legislature  had  some  wise  and  distinct  purpose 
in  giving  that  particular  appeal.  It  is  impossible  to  conjecture 
what  that  purpose  was  from  the  language  itself  except  just  this— 
that  the  Act  itself  is  constructed  upon  a  scheme  which  is  quite 
plain  and  clear,  and  makes  that  scheme  part  of  the  Act's  enact- 
ment. This  particular  portion  of  the  Act  is  divided  into  two  sub- 
divisions of  the  division  headed  "  Appeals  against  rates,"  one  sub- 
division being  styled  "  Generally "  and  the  other  "  Where  one 
undertaking  is  rated  to  diflferent  municipalities." 

Before  this  Act  was  enacted  the  highest  authority  had  decided 
that  these  headings  in  Acts  of  Parliament  may  be  read  as  part 
of  the  Act,  but  are  only  to  te  referred  to  when  the  language  of 
the  section  itself  is  doubtful.  Now  here  we  have  that  view 
strengthened  by  sec.  1  of  this  Act  and  sec.  21  of  the  Acts  Inier- 
pretation  Act  1890  ;  and  when  we  find,  therefore,  subdivisions 
of  that  kind  made  by  the  Legislature,  one  of  which  is  designated 
as  "  Generally,"  as  if  to  apply  to  all  the  common  class,  and  the  other 
is  designated  "  Where  one  undertaking  is  rated  to  different  munici- 
paUties,"  as  if  to  apply  only  to  a  particular  class  (being  the  class 
(a)    [1878]  4  V.L.R.  (L.)  81, 


Digitized  by  VjOOQIC 


V.L.R.]  SUPREME   COURT:   VICTORIA.  1007 

to  which  the  present  appellant  belongs),  one  is  embarrassed  by  F.C. 

these  headings.      But  for  all  that  the  principle  must  prevail  that  1904 

the  Act  itself  in  its  sections  must  always  be  looked  to,  and  unless  3^,,^^^  q^s 

the  Court  is  embarrassed  by  the  language  itself,  it  ought  not  to  Company 

look  abroad  for  assistance  in  its   interpretation.      In  the  present  The  Council 

OF  THK 

case  sec.  301  gives  a  general  appeal  to  Petty  Sessions  in  respect  CityofBbndioo. 
of  *'  (a)  the  valuation  of  any  rateable  property  included  in  any    Madden,  C.J, 
rate  or  (6)  the  amount  assessed  thereon."     Now  that  subdivision 
of  the  subject-matter  of  the  appeal  is  so  large    as  practically  to 
involve  every  subject-matter  of  appeal  in  respect  of  rates  under 
this  Act  that  can  be  imagined.    Then  sec.  302  (1)  provides  that 
"  If  any  person  thinks  himself  aggrieved  for  any  cause  of  grievance 
whether  cognizable  under  the  last   preceding  section   or  not  by 
any  rate  made  under  the  authority  of  this  Act  or  by  any  other 
matters  included  in  or  omitted  from  the  same  he  may  at  any  time 
within  one  month  after  the  same  is  made  give  notice  in  writing 
to  the  council  of  his  intention  to  appeal  to  the  next  County  Court 
which  is  held  nearest  to  the  rateable  property  in  respect  of  which 
such  appeal  is  made."    Now  that  language  is  absolutely  com- 
prehensive.   If  there  be  any  doubt  as  to  the  generality  of  the 
language  in  sec.  301  there  can  be  none  here,  and  therefore  the 
right  of  appeal  is  given  to  any  person  who  thinks  himself  aggrieved 
for  any  reason  in  respect  of  any  matter.    However,  one  finds  that, 
that  right  having  been  given,  sec.  306  also  gives  the  right  of  appeal, 
although  it  is  indeed  referable  to  the  case  where  the  subject-matter 
is  one  undertaking  which  according  to  the  law  is  subject  to  more 
than  one  separate  valuation  for  the  purpose  of  rating.    In  that 
case  also  the  person  rated  "may  appeal  from  the  valuation  thereof  in 
manner  hereinafter  provided,"  and  that "  notwithstanding  anything 
in  this  or  in  any  of  the  said  Acts  contained  " — meaning  the  Mel- 
bourne and  Geelong  Acts  referred  to  in  the  section.    The  result, 
therefore,  is  that  you  may  appeal  under  sec.  302,  and  if  you  are  of 
the  special  character  mentioned  you  may  also  appeal  under  sec. 
306  ;  but  the  choice  is  with  yourself.    The  language  is  clearly  that 
of  mere  discretion  or  choice  in  the  person  appealing.  And  if  we  look 
for  any  reason  why  sec.  306  should  be  confined  as  a  means  of  appeal 
to  persons  in  this  particular  class,  we  find  nothing  at  all.    The 
only  thing  provided  by  the  subsequent  sections  is  that  they  must 
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F.C.  pursue  a  somewhat  more  burdensome  course  in  giving  certain 

1904  notices.    There  is  no  advantage  as  far  as  an  appellant  is  concerned, 

Bendioo  Gas    l^6<^^9®  these  things  give  further  trouble ;  and  one  cannot  see 
Company       ^ny  advantage  to  the  municipalities,  because  they  can  get  all  that 

The  Council    is   involved   there   otherwise.     Consequently   one   cannot   see  by 
City  OF  Bendioo.  examining  the  inherent  purposes  of  these  sections  anything  which 

MaM^.C.J.  suggests  what  the  Legislature  was  intending  or  designing  to  do. 
Apparently  there  may  Ije  something  to  be  gained,  but  that  is  left 
to  the  choice  of  the  person  appealing.  So  that,  as  the  language 
is  permissive  obviously,  and  alternative,  we  cannot  say  that  that 
language  ought  to  be  read  as  though  it  were  imperative  or  ex- 
clusive, and,  hiasmuch  as  the  purpose  or  intention  of  both  the 
sections  is  to  secure  an  appeal  to  a  person  aggrieved,  we  think 
it  is  outside  the  ordinar}^  rule  of  interpretation  that  we  should  take 
upon  ourselves,  because  we  suspect  that  the  Legislature  may 
have  had  some  wise  and  distinct  purpose  in  view  in  providing  the 
appeal  under  sec.  306,  to  cut  down  the  right  of  appeal  which 
the  generality  of  the  language  of  the  Legislature  in  sec.  302  (1) 
gives  without  any  restriction.  We  therefore  think  that  the 
learned  Judge  was  right  in  the  view  he  took  in  overruling  the  objec- 
tion as  to  the  method  of  launching  the  appeal. 

Question  answered  that  preliminary  objectim 
rightly  overruled. 

Solicitor  for  the  appellant  company  :  Edward  Cohen  (for  Cohen, 
Kirhy  &  Woodward,  Bendigo).  i 

Solicitor  for  the  respondent  Council :  B.  P.  B.  Rymer  (for  Quick, 
Hyett  &  Rymer,  Bendigo). 

H.  I.  C. 
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ELECTRIC    SUPPLY    COMPANY    OF    VICTORIA    v.    THE         ^• 

COUNCIL  OF  THE  CITY  OF  BENDIGO.  s^pu^r  u 

Practice — Rate  appeals — Case  stated  by  County  Court  Judge  for  the  determination 
of  Supreme  Court — Form  of  case — Jurisdiction  to  ask  questions — Local 
Government  Act  1903  {No.  1893),  «.  302  (4). 

Sec.  302  (4)  of  the  Local  Government  Act  1903  does  not  authorize  a  County 
Court  Judge,  in  stating  a  case  for  the  determination  of  the  Supreme  Court,  to 
ask  any  questions,  but  he  has  merely  to  state  the  facts  of  the  case  as  found  by 
him. 


Special  Case  stated  by  His  Honor  Judge  Molesworth,  a 
Judge  of  the  County  Court,  for  the  opinion  of  the  Supreme 
Court. 

The  case  stated,  which  was  in  the  form  of  a  statement  of 
evidence,  with  questions  subjoined,  need  not,  for  the  purposes  of 
this  report,  be  set  out. 

Isaacs,  K.C.J  and  Bevan  for  the  appellant  company — There  is 
a  preliminary  objection  to  the  form  of  the  case  stated.  The  pro- 
cjedure  in  regard  to  rate  appeals  is  purely  statutory,  and  the  power 
of  the  Coimty  Court  to  state  a  case  in  connection  therewith  is 
contained  in  sec.  302  (4)  of  the  Local  Government  Act  1903,  which 
provides  that  "  the  Court  Ijefore  whom  the  appeal  is  heard  and 
determined  shall  if  so  required  by  any  party  to  such  appeal  state 
the  facts  by  way  of  sj^ecial  case  for  the  determination  of  the 
Supreme  Court  thei-eon  in  which  case  that  Court  may  deterniine 
the  same."  The  learned  Judge  had  therefore  no  jurisdiction  to 
ask  any  questions. 

Mitchell,  K.C.y  and  Box  for  the  respondent  Council — ^The  sub- 
mission of  questions  is  merely  a  convenient  way  of  drawing  atten- 
tion to  the  difficulties  which  the  learned  Judge  has,  and  even  if 
the  construction  of  sec.  302  (4)  contended  for  be  correct,  the 
questions  are  mere  surplusage. 
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F.C.  Madden,  C.J.,  delivered  the  judgment  of  the  Court  [Madden, 

1904  C.J.,  Hodges  and  Hood,  JJ.],  and  after  remitting   the  caae  to 

EleotmcSupply  ^^®  learned  County  Court  Judge,  on  the    ground    that,  in  the 

Company       absence  of   any  finding   as  to  the  capital  value  of  the  appellant 

V.  company's  undertaking,  it  was  impossible  for  the  Full  Court  lo 

The  Council      ,  .        ,  .         ,  ,  „     , 

OF  THE         determme  the  case,  contmued  : — "  It  may  be  well  also  to  remember 

'  that  the  Local  Governvient  Act  1903  does  not  authorize  the  asking 

Madden,  C,J.  ^f  ^^^  questions  at  all,  but  rather  calls  upon  the  County  Court 
Judge  to  state  the  facts  for  the  determination  of  the  Supreme  Court 
on  the  questions  of  law.  If  there  are  any  disputed  facts,  of  oourae 
the  learned  Judge  should  find  them  like  a  jury.  What  the 
Statute  apparently  contemplates  is  merely  a  statement  of  the  facfe 
Tliey  are  to  be  simply  enumerated,  and  if  they  are  disputed  tben 
the  learned  Judge  has  to  find  the  true  facts.  But  without  tfe 
ascertained  facts  are  indicated,  of  course  this  Court  cannot  deter- 
mine the  case.  The  case  will  therefore  be  remitted  to  the  learned 
County  Court  Judge." 

Case  remiUed. 

Solicitor  for  the  appellant  company  :  Home. 
Sohcitor  for  the  i-espondent  Council :  B.  P.  Rynier  (for  Qiitcfc, 
Hyett  &  Ryinery  Bendigo). 

H.  I.  a 
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MITCHELL  and  Another  v.  BO  WEN.  a'BECKETT,  J. 

Mines  Act  1890  {No.  1120),  ».  3—"  Claim  "—Marking  out— Pegs  placed  on  land  1904 

which  could  not  be  lawfully  taken  up  as  a  claim — Title  to  land  within  the         "  

pegs  which  could  have  been  lawfully  taken  up — By-law  No.  4  of  the  Castlem^ine 
Mining  Board,  clauses  1  and  3. 

A  by-law  provided  that  an  alluvial  claim  shall  be  marked  out  by  placing  a 
substantial  peg  of  a  specified  size  at  each  corner  of  the  claim,  and  that  the  extent 
of  the  ground  marked  out  shall  be  in  proportion  to  its  depth. 

The  complainants  purported  to  mark  out  under  the  by-law  certain  land. 
Three  of  the  pegs  were  placed  on  land  which  could  not  lawfully  be  taken  up  as  a 
claim.  However,  a  large  proportion  of  the  land  marked  out  could  have  been 
lawfully  taken  up  as  a  claim. 

Held,  that  the  marking  out  gave  the  complainants  no  title  under  the  by-law 
to  any  portion  of  the  land  included  in  the  marking  out. 

Special  Case  stated  by  a  Warden  of  the  Goldfields  at  Maldon. 

The  special  case  set  forth  that  the  proceedings  commenced  by 
a  Warden's  summons  to  the  defendant,  John  Bowen,  to  answer 
the  complaint  of  Joseph  Mitchell  and  three  other  persons,  "  the 
holders  of  miners'  rights  in  full  force  and  virtue  and  the  applicants 
for  registration  of  and  holders  of  a  mining  claim  of  four  men's 
ground  situate  near  the  eastern  township  boundary  of  Maldon,  in 
the  Tarrengower  division  of  the  Mining  District  of  Castlemaine, 
by  which  complaint  they  seek  for  an  order  restraining  you,  your 
agents,  workmen,  and  servants  from  occupying,  interfering  with, 
or  trespassing  upon  the  said  claim  or  the  land,  earth,  soil,  or  sand, 
or  any  part  thereof,  and  to  recover  from  you  the  sum  of  281. 
damages  for  such  trespass  and  removal  committed  by  you  on  the 
22nd  and  23rd  days  of  February  1904  and  thereafter." 

The  special  case  then  proceeded: — ^"'The  summons  came  on 
for  hearing  before  me  on  the  11th  and  18th  April  1904,  both 
parties  being  represented  by  counsel,  when  it  was  proved  that 
the  complainants  on  the  22nd  February  1904  marked  out  under 
by-law  No.  4  of  the  Castlemaine  Mining  Board  By-laws,  clauses 
1  and  3,  by  pegs  and  trenches  as  therein  prescribed,  certain  land  at 
Maldon  for  a  claim  under  their  miners'  rights.  Mining  lease  No. 
4834,  Castlemaine,  lawfully  subsisting  and  attached  hereto  and 
forming  part  of  this  case,  was  put  in  evidence,  together  with  the 
map  or  plan  annexed  to  the  said  lease  and  referred  to  therein,  by 
which  it  appeared  that  the  lessee  under  such  lease,  namely  the 
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Mitchell 
I'. 

BOWEN. 


a'BECKETT,  J.  *  Beehive  and  German  Consolidated  Gold   Mining    Company  No 
1904  Liability  '  held  on  the  surface  and  from  the  surface  dowTi  the  land 

coloured  yellow  (black  on  sketch  plan  below)  on  the  map  or  plan, 
and  that  certain  other  land  coloured  brown  (hatched  part  on 
sketch  plan  l^elow)  on  the  map  or  plan  was  excepted  from 
the  said  lease  to  a  depth  of  150  feet. 

'*  It  was  further  proved  that  portion  of  the  land  included  in  the 
complainants'  }>egging  was  part  of  the  land  so  coloured  brown 
on  the  plan,  but  that  both  on  the  north  and  the  south  of  the 
portion  coloured  brown  included  in  complainants'  pegging  was 
land  coloured  yellow  on  the  plan.  And  it  was  also  proved  by 
the  evidence  of  the  Mining  Surveyor  at  Maldon  that  the  com- 
plainants' south-east  peg  had  been  placed  by  the  complainants 
and  was  on  the  lx)undary  line  between  the  land  so  coloui'ed  brown 
and  the  land  to  the  south  coloured  yellow  on  the  plan,  and  that 
their  south-west  peg  had  by  them  Ijeen  placed  and  was  on  the 
land  to  the  south  so  coloured  yellow  ;  that  their  north-west  peg 
and  their  north-east  peg  had  by  them  been  placed  and  were  on 
the  land  to  the  north  so  coloured  yellow. 

**  A  plan  made  by  the  said  surveyor  from  a  survey  by  himself, 
showing  the  position  of  complainants'  pegs,  was  put  in  evidence. 
The  sketch  plan  shows  position  of  the  pega." 


[The  hatched  part  was  coloured  brown  on  plan  and  the  black 
yellow.] 
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"  The  land  shown  on  this  plan  was  identified  by  the  said  sur-  a'BECKETT,  J. 
veyor  83  being  portion  of  the  land  included  in  the  said  lease.  1904 

"  The  complainants  had  no  authority  from  the  said  company    .  Mitchell 
to  enter  or  fix  any  of  the  said  pegs  or  to  occupy  any  of  the  land        Bowbn. 
included  within  such  pegs. 

"  The  said  by-laws  were  put  in  evidence,  and  now  form  part 
of  this  case. 

"  Counsel  for  the  defendant  then  contended  that  on  the  facts 
proved  complainants'  pegging  was  a  nuUity,  and  that  they  had  no 
title  to  the  claim  and  were  in  illegal  occupation  and  possession 
of  the  said  land  claimed  by  them. 

"  Complainants'  counsel  contended  that  the  complainants  were 
entitled  to  hold  as  a  claim  under  the  said  by-laws  the  land  coloured 
brown  as  aforesaid  included  in  such  marking  out ;  that  that 
portion  of  the  land  was  open  for  occupation  under  miners'  rights  ; 
and  that  complainants'  marking  out  gave  them  a  good  title  to 
the  same  though  three  of  the  complainants'  pegs  were  placed  on 
the  ground  marked  yellow. 

"  After  argument  I  intimated  that  I  would  be  prepared  to 
hold  that  the  complainants'  marking  out  did  not  entitle  them 
to  be  deemed  to  be  the  holders  of  a  claim  within  the  meaning  of 
the  by-laws,  whereupon  counsel  for  complainants  asked  that  I 
should  state  a  special  case,  and  I  therefore  in  pursuance  of  such 
apphcation  reserved  for  the  opinion  of  the  Supreme  Court  the 
following  question  : — 

"  *  Does  such  marking  out  as  aforesaid  by  the  complainants 
give  them  a  good  title  under  the  by-laws  of  the  Castlemaine  Mining 
District  to  the  whole  or  any  portion  of  the  land  included  in  such 
marking  out  ?  '  " 

The  material  parts  of  the  said  by-law  No.  4  was  as  follows  : — 

"alluvial  workings. 

"  1.  Marking  Claims. — ^In  marking  alluvial  claims  all  pfirties 
shall  do  so  by  placing  a  substantial  peg,  of  not  less  than  2  inches 
in  diameter,  at  each  corner  of  the  claim,  which  shall  stand  at  least 
2  feet  out  of  the  ground ;  they  shall  also  cut  a  well-defined  V 
trench,  where  practicable,  which  shall  extend  at  least  2  feet  from 
each  post  along  each  boundary  line  of  said  claim. 
Vol.  29,  V.L.R.  P  P  P 
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A'BBCKETT.  J.        «  3.  Old  Allumal  Workings,— The  extent  of  ground  for  each 

1904  man  employed  on  old  or  abandoned  ground  shall  not  exceed  250 

MiTcuBLL      feet  by  250  feet  in  groimd  80  feet  and  upwards  in  depth." 

BowiK.  Each  party  claimed  to  have  been  in  prior  possession  of  the 

land  ;  and,  for  the  purpose  of  obtaining  a  decision  on  the  question 

of  the  legality  of  the  marking  out,  it  was  agreed  between  the 

parties  that  no  question  as  to  either    party    being  a  trespasser 

should  be  raised. 

Collins  for  the  complainants — ^It  is  admitted  that  the  land 
marked  out  comes  within  the  definition  of  a  "  claim  "  in  sec.  3  of 
the  Mines  Act  1890.  The  wording  of  sec.  3  is  practically  identical 
with  that  of  sec.  49,  the  decisions  on  which  are  to  the  effect  that, 
upon  the  granting  of  a  lease  which  includes  land  held  under  a 
miner's  right,  such  land  is  ipso  facto  excised  from  the  lease.  In 
the  case  of  Coates  v.  South  Loch  Fyne  Company  (a),  Holroyd,  J., 
says : — *"  The  grant  of  a  mining  lease, which  comprises  land  lawfully 
occupied  at  the  time  as  a  claim  by  the  holder  of  a  miner's  right' 
cannot  destroy  the  title  of  the  claim-holder.  It  has  simply  no 
effect  upon  it,  just  as  if  the  claim  had  been  excised  from  the  area 
included  in  the  lease."  Several  authorities  are  cited  in  support  of 
that  view,  including  The  Aladdin  ff .  M.  Co,  v.  The  Aladdin  and 
Try  Again  United  G.  M.  Co.  (6).  The  words  the  subject  of 
decision  in  those  cases  are  no  stronger  than  those  in  sec.  3  ;  and 
so  in  this  case,  if  the  complainants  have  pegged  out  land  which 
cannot  be  the  subject  of  a  claim,  the  validity  of  their  title  to  such 
part  of  the  land  as  is  open  to  occupation  is  not  affected.  Again, 
the  decisions  show  that,  where  a  claim  is  taken  up  in  excess  of 
the  amount  allowed  by  the  by-laws,  the  excess  may  be  abandoned. 
In  those  cases,  of  course,  the  pegs  are  not  at  the  four  comers  of 
what  is  the  actual  legal  claim,  nor  need  they  be  in  this  case; 
and  the  claim,  so  far  as  it  relates  to  the  yellow  land,  may  be 
abandoned.  Cf.  Bryson  v.  McCarthy  (c) ;  Oxley  v.  Little  (d) ; 
and  Barlow  v.  Hayes  (e).      The    cases   which    approach  most 

(a)  [1900]  25  V.L.R.  543,  at  p.  553.  (d)  [1868]  5  W.W.  &  a'B.  (M.)  14, 
(6)     [1869]  6  W.W.  A  a'B.  (Eq.)  266,  at  p.  19. 

at  p.  281.  (e)     [1867]  4  W.W.  &  a*B.  (M.)  67. 

(c)j  [1869]  6  W.W.  &  A'B.  (M.)  35, 

at  pp.  36,  37. 
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oloeely  to  the  position  here  are  those  where  mining  claims  have  a'BECKBTT,  J. 

been  taken  up  on  roads.    By  sec.  15  of  the  Mines  Act  1890  roads  1W4 

are  exempted  from  mining,  though  under  sec.  19  the  holder  of  a      MircmnLL 

miner's  right  or  of  a  lease  may  obtain  permission  to  mine  upon        Bowbn. 

any  road ;  but  any  road  is  clearly  exempted  until  such  permission 

lias  been  granted.    Still,  however,  a  road  or  part  of  a  road  may 

be  marked  out  as  a  claim  before  the  permission  to  mine  thereon 

is  applied  for.    Cf,  Situs  v.  Demamiel  (f) ;   Parade  G.  M,  Co, 

V.   Victoria  United  Mining  Co.  (g) ;  and  Talent  v.  Dibdin  (A), 

in  which,  though  the  precise  question  here  was  raised,  no  decision 

was  given  in  regard  to  it.    It  seems  to  be  put  in  the  judgment 

in  that  case  that  if  the  adjoining  property,  being  private  land, 

made  the  pegging-out  by  the  surveyor  impossible,  no  title  could 

be  acquired  under  the  by-law ;  but  the  case  certainly  does  not 

decide  that,  assuming  the  pegs  had  been  put  on  the  private  land, 

so  much  as  was  available  for  occupation  would  have  been  in  validly 

marked  out.    There  is,  of  course,  nothing  on  the  ground  itself 

to  indicate  the  dividing  line  between  the  brown  and  the  yellow  land. 

The  Act  does  not  contemplate  that  a  man  should  take  a  surveyor 

with  him,  so  as  to  make  certain  ab  initio  that  he  is  marking  out 

land  available  for  occupation,  because  the  Act  itself  provides  for 

readjustment  as  to  boundaries,  etc.,   after  marking  out:    See 

Mines  Act  1890,  sees.  106  (3)  (5)  and  135. 

McCay  for  the  defendant — ^There  are  two  distinct  things  in 
connection  with  a  claim  —  (1)  taking  possession  in  accordance 
with  the  by-laws,  and  (2)  subsequent  occupation  for  the  purpose 
of  gold  mining :  See  definition  of  "  claim  "  in  Mines  Act  1890, 
sec.  3.  The  argimient  for  the  complainants  has  been  directed  to 
show  that  their  occupation  is  good,  and  it  has  assumed  that  their 
taking  possession  is  good.  The  pegging  out  is  effected  "  by  placing 
a  substantial  peg  at  each  comer  of  the  claim."  If  this  is  not  done 
there  is  not  a  compliance  with  the  by-law,  and  the  question  of 
subsequent  occupation  is  entirely  immaterial.  The  cases  cited 
merely  show  that,  where  the  taking  possession  is  right,  but  the 

if)     [1896]  21  V.L.R.  634,  at  p.  640.      (h)    [1882]  8  V.L.R.  (M.)  31. 
ig)     [1877]  3    V.L.R.    (Eq.)    24,    at 
p.  29. 
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a'BECKETT,  J,  occupation  is  wrong,  the  Courts  are  disposed  to  treat  the  occupant 
1904  equitably  or  charitably,  and  to  say  that  his  occupation  is  good 

Mitchell  as  regards  what  he  is  legally  entitled  to  occupy.  The  holder  o^ 
3owBN.  ^  miner's  right  has  great  privileges,  but  he  has  to  exercise  them 
at  his  o^vn  risk.  The  exemption  ci-eated  by  sec.  15  of  the  MiTies 
Act  1890  is  an  exemption  from  occupation  as  distinguished  from 
an  exemption  from  taking  possession.  The  section  prevents  you 
from  using  the  subsoil,  but  there  is  nothing  to  prevent  you  from 
taking  possession,  as  is  pointed  out  in  Parade  G.  M,  Co.  v.  Victoria 
United  Mining  Co,  (i).  That  case  and  Sims  v.  Demamid  (k)  show 
clearly  that  the  proper  course  to  pursue  is  to  take  possession  of 
the  road  with  your  pegs,  and  then  apply  to  the  proper  authorities 
for  the  permission  which  is  a  condition  precedent  to  mining  on 
the  subsoil.  The  authority  which  comes  nearest  to  this  case  is 
United  Sir  William  Don  Company  v.  Koh-i-noor  Company  (I). 
(He  was  stopped.) 

a'Bbckett,  J.  What  I  take  to  be  the  facts  in  this  case  are 
that  the  pegs  which  marked  out  this  claim  were  undoubtedly 
put  in  such  a  position  as  to  comprise  land  which  could  not  be 
lawfully  taken  up  as  a  claim,  and  if  I  have  to  sustain  the  validity 
of  the  marking  out  of  the  land  included  by  the  lines  betw^een  these 
pegs,  it  would  loe  necessary  to  maintain  the  position  that,  if  there 
were  within  the  boundaries  ascertained  by  lines  drawn  between 
pegs  put  on  private  property  or  other  land  clearly  exempt  from 
mining  land  which  might  be  lawfully  appropriated  by  putting 
pegs  therein,  there  would  be  a  valid  marking  off  of  such  last- 
mentioned  land.  I  think  that  such  a  view  as  that  would  be 
opposed  to  the  language  of  the  by-law  and  the  intention  of  the 
by-law — the  intention  of  the  by-law  obviously  being  that  there 
should  be  some  visible  marks  to  show  the  extent  of  ground  claimed, 
and  to  afford  a  reasonable  test  as  to  \vhether  a  claim  was  or  was 
not  lawfully  taken  up. 

Now  the  principle  of  validating  claims  confined  to  some  space 
within  that  area  would  destroy  altogether  the  advantages  which 
are  supposed  to  arise  from  these  marks  being  obejervable  and 

{%)     3  V.L.R.  (Eq.)  24.  {l\     [1866]  3  ,W.W.  &  a'B.  (M.)  63. 

(it)    21  V.L.R.  634.  at  p.  79. 
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ascertainable.    One   would  never  know  where   a  claim  was — it  a*BECKETT,  J. 

would  be  an  undefined  thing.    I  have  stated  during  the  course  1904 

of  the  argument  that  I  am  surprised  that    a    matter,  which,  I       Mitchell 

should  think,  must  have  arisen  frequently,  has   not  apparently        Bowkn. 

been  the  subject  of  direct  decision.    I  have  had  a  very  ingenious 

argument  addressed  to  me,  and  if  I  adopted  it,  by  a  sort  of  principle 

of  analogy  justified  by  some  cases  cited,  I  should  be  able  to  hold 

that,  because  of  there  being  some  land  within  these  boundaries 

which  could  be   marked  out  as   a  claim,   that  therefore  by  the 

marking  out  of  some  land  outside  such  land  the  land  which  could 

be  marked  out  as  a  claim  would  be    regarded    as    legitimately 

acquired.    I  think  that  would  be  carrying  the  analog}'  to  an 

extent  not  only  unwarrantable,  but  in  opposition  to  what  I  think 

is  the  meaning  of  the  by-law.    I  have  not  to  deal  with  a  difficulty 

such  as    might   arise  with   regard   to  the  questionable   position 

of  one  of  the   posts  by  which   a   claim  was   marked  oflp — as  to 

whether  it  did   or  did   not  intrude   upon   property  which  could 

or  could  not  be  taken  up.    Here,  I  am  glad  to  say,  the  position 

is   plain,   being  the  marking  out  of   an  area  to  an  appreciable 

part  of  which  a  person  could  not  properly  acquire  a  title. 

I  therefore  answer  the  question    asked — "  No,  not    to    any 
portion  ; "  and  direct  that  complainants  should  pay  the  costs. 

Question  ajisioered  in  favour  of  defendant. 

Solicitor  for  the  complainants :  Cornish 
Solicitors  for  the  defendant :  McCay  &  Thwaites. 

H.  I.  c. 
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ABDUCTION— Abduction  with  intent  to  un- 
lawfully and  carnally  know — Girrs 
willingnees— Materiality  of  22 

See  Criminal  Law. 

ACTION    AGAINST    JUSTICE    OF    THE 

PEACE  — Practice— Justices  hearing 
information  which  does  not  disclose 
offence — Remand  •  •  •  422 
St€  Justices. 

ACTION,  CAUSE  0?— Interference,  with  legaJt 
right — Intent  to  injure — Lato/tU  excuse — Com- 
hinatum  to  farther  own  inter enta — Trades  union — 
Combination  doing  illegal  act  or  using  Ulegal 
fneans  to  effect  its  purpose — Illegal  conspiracy — 
Interference  with  employment — Coercion  of  em- 
V^er— -Threat  of  Ulegal  strike^Strike  of  work- 
w<» — Procuring  breach  of  contract — Damage,"] 
Per  the  Fall  Court  (Madden,  C.  J.,  Hodoes  and 
Hood,  J.T.  )  Where  a  combination  (or,  per 
Madden,  C.J.,  an  individual)  does  any  act  with 
intent  to  harm  another,  without  lawful  excuse, 
ttd  harm,  in  fact,  results  to  him,  an  action  lies 
for  damages  by  the  person  injured  :  Quinn  v. 
l«Uhem  ([1901]  A.C.  495).  Where,  however, 
unlawful  means  are  adopted  to  effect  the  pur- 
po«e  of  such  combination,  there  can  be  no  law- 
ful excuse.  A  combination  of  persons,  with 
intent  to  coerce  their  employer,  by  means  of  a 
threat,  into  dismissing  from  his  employment  or 
refusing  to  employ  another  person,  is  action- 
able at  the  suit  of  that  person,  where  the 
ttireat  used  is  that  of  an  unlawful  strike  :— 
Semhle,  per  Madden,  C.J.,  and  Hood,  J.,  that 
^ch  a  combination  can  in  no  case  be  lawful : — 
"«r  Madden,  C.J.  Where  the  dominant  pur- 
pose and  intention  of  a  combination  of  persons 
u  to  harm  another,  and  harm  in  fact  results  to 
him,  it  is  no  lawful  excuse  that  they  are  pur- 
suing their  own  business,  or  advancing  tneir 
own  interests,  as,  e.g.,  that  they  are  endeavour- 
ing to  uphold  the  principles  of  trades  unionism, 
*nd  are  punishing  the  person  so  harmed  for  a 
Violation  of  such  principles.  Where,  however, 
the  dominant  purpose  and  intention  of  a  com- 
omation  of  persons,  in  doing  an  act,  is  an  honest 
aesire  to  advance  or  protect  their  own  interests, 
that  affords  a  lawful  excuse,  even  though  they 
know  the  doing  of  such  act  will  necessarily 
harm  another  or  others:— P«r  Hodoes,  J.  A 
oombination  of  persons  to  do  an  illegal  thing, 
®f   to   effect,  by  unlawful  means,  something 
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ACTION,  CAUSE  OF--continued. 

which  in  itself  may  be  indifferent  or  even  lawful, 
is  a  criminal  conspiracy :  (yConneWs  Ctue 
([1844]  11  CI.  &  F.  156);  and  where  harm  re- 
sults an  action  lies  against  them  by  the  person 
injured :  Quinn  v.  LecUhem,  A  person  who 
procures  the  act  of  another  is  legally  responsible 
lor  its  consequences,  even  thoush  the  act  in- 
duced is  within  the  riffht  of  we  immediate 
actor,  if  it  be  to  the  detriment  of  a  third 
person,  and  if  he  can  be  shown  to  have  procured 
his  object  by  the  use  of  illegal  means  directed 
against  that  third  party  :  Lumley  v.  Oye  ([1853] 
2  E.  &  6.  216).  Mogul  Steamship  Co.  v. 
McGregor,  Oow  and  Co.  ([1889]  23  Q.B.D.  594, 
[1892]  A.C.  25),  Temperton  y.  Bussell  ([1893] 
1  Q.B.  715),  Allen  V.  Flood  ([1898]  A.C.  1),  and 
Quinn  v.  Leathern  ([1901]  A.C.  495)  discussed. 
Martell  v.  Victorian  Coal  Miners*  Associa- 
tion         475 

ADEMPTION— Ademption  of  devise  of  land  by 
subsequent  gut  inter  vivos — Advance- 
ment   4 

See  Will.    4. 

ADJOURNMENT   OF   HEARINO-Order  to 

review  —  Affidavit  filed   after  return 

day 888 

See  Practice. 

ADMINISTRATION—Bond— Dispensing  with 
bond— J^urisdiction  ...  826 
See  Probate  Practice. 

ADMINISTRATION  AND  PROBATE  ACT 
1890— (^0.  1060),  «.  Il2r^l>uty  payabU  on 
voluntary  settlement — Trusts  or  dispositions  to 
take  effect  after  decUh  of  settlor — Settlor  divesting 
himself  of  all  interest  in  settled  property,] 
Where  a  settlor  conveys  property  absolutely 
to  trustees  upon  certain  trusts,  and  divests 
himself  entirely  of  all  interest  in  the  settled 
property,  such  settlement  does  not  come  within 
sec.  112  of  the  Administration  and  Probate  Act 
1890,  even  although,  at  the  settlor's  death,  all 
the  trusts  of  the  settlement  have  not  been 
satisfied  and  beneficiaries  may  not  attain 
interests  in  possession  for  years  afterwards. 
The  Kino  v,  Austin        82 

2.  (i^o.  lOeO),  s.   m-ProbaU  duty— 

Settlements.]  A  settlement  containing  trosts  to 
take  effect  during  the  life  of  the  testator  as  well 


Digitized  by  VjOOQIC 


1020 


INDEX. 


Vol.  XXIX. 


ADMINISTRATION  AND  PROBATE  ACT 
iS90— continued. 

M  trusts  to  take  effect  after  his  death  is  within 
sec.  112  of  Act  No.  1060,  and  is  liable  to  duty, 
and  must  be  registered.  Whiting  p.  Thobcp. 
SON 89  (n.) 

8.  {No.    1060),    Part    V.  ;    lOOS    {No- 

1815),  M.  3,  11 — Properties  tranit/erred  by  loay 
cf  gyfii  ete,f  during  l\fe  of  donor — Probate  duty 

—  Whether  payable  by  transferred  properties  or 
by  estate— Effect  of  provision  in  vnll  for  payment 
of  duty  payable  on  estate — Donatio  mortis  causd 
— CHft  by  master  to  servant  of  goods  in  custody  of 
servant— Promise  of  a  gift  to  charity— Bxpendi- 
ture  by  others  induced  thereby —  Whether  promise 
enforceable  against  estate  of  promisor — Gontniet.] 
The  duty  payable  by  virtue  of  sec.  11  of  the 
AdministrtUion  and  ProbaU  Act  1903  (No. 
1815),  in  respect  of  property  transferred  colour- 
ably  or  by  way  of  gift  during  the  life  of  the 
donor,  is  to  be  borne  by  the  property  so 
transferred,  unless  the  donor  expressly  provides 
for  the  payment  of  such  duty  out  of  some  other 
fund.  A  provision  in  the  donor's  will  for 
*'  payment  of  testamentary  and  administration 
expenses  and  all  probate  legacy  and  other  duty 

Sayable  on  my  estate  "  out  of  a  specified  fund 
oes  not  exonerate  the  transferred  property. 
Although  the  delivery  of  possession  necessary 
to  a  viuld  donatio  mortis  causi  may  be  ante- 
cedent  to  the  words  of  gift  (as  in  the  case  of 
ffift  of  a  chattel  to  the  bailee  thereof),  the 
delivery  of  a  chattel  by  a  master  into  the 
custody  of  his  servant  is  not  such  a  delivery  of 
possession  as,  followed  at  a  subsequent  date  by 
words  of  gift,  will  constitute  an  effective 
donatio  mortis  caus&.  The  legal  effect  of  a 
promise  to  donate  money  to  a  charity  with  the 
object  of  inducing  others  to  incur  liability  or 
expenditure  in  connection  therewith,  and  with 
the  result  that  others  have  been  so  induced, 
considered.  The  National  Trustbbs  Exbcu- 
tors  and  aoenct  company  limited  v. 
O'Hea 814 

Practice    (No.    1261),    s.    14— Practice- 

Application    to    compel    executor    to 
bring  will  into  Court  -        •    862 

See  Probate  Practiob.    2. 

Sealing  probate    in  Victoria  —  Attorney 

under  power— Practice  -      170 

See  Probate  Practice.    6. 

ADMISSION  TO  BUILDING-Charge  for— 
Injury  to  person  using  building — De- 
gree of  care— Bathing  establishment 
&'ee  Neolioence.    2.  [469 

ADMISSION   TO  PRACTICE— Barrister  and 

solicitor— School  teacher — "Trade  or 
business" — Board  of  Examiners  1 

See  Legal  Profession. 

ADVANCEMENT— Ademption— Ademption  of 
devise  of  land  by  gift  inter  vivos  — 
Parent  and  child        -        -        -  4 

See  Will.    4. 


ADVERSE  POSSESSION  —  Time  numinff 
against  Crown — Crown  license  foUowea 
by  ffrant— Limitation  of  action  •  692 
SeeRitAL  Property  Act  1890. 

ADULTERATION  OF  ARTICLE  OF  FOOD- 

Analysis  — Admixture — Que  purchase 
See  Health.  [S94 

AFFINITY— Prohibited  degrees  of— Mairisge 
with  daughter  of  sister   of  deceassd 

wife « 

See  Divorce. 

AGREEMENT  FOR  PURCHASE  AND  HUB 

— Payment  by  instalments— Contzact- 
of  sale — Arrears  of  instalments  -  748 
See  Hiring  and  Purchasr. 

ALVEUS  OF  STREAM— Riparian  oma 
—  Preservation  of  bed  of  streaoi  - 
Erosion — Weir  -  -  -  -  785 
See  Water.    2. 

AMENDMENT  OF  CONVICTION— Order  to 

review — Conviction  wrongly  drawn  i| 
— Constable's  authority  to  prosecute— 
Breach  of  by-law  -         -     152 

See  Justices.    4. 

AMENDMENT  OF  NOTICE  OF  APPEAL- 

Rates    and  rating — New   case — Jsrs- 

diction 604 

See  Local  Qovernment.     4. 

APPEAL— Rates  and  rating— Notice  of  appod 
— Amendment  of  notice— New  caw- 
Jurisdiction  to  amend  notice  -  604 
See  Local  Government.     4. 

Rates    and    rating  —  Practice  —  Under- 

taking rated  to  different  municipalitia 
See  Rates  and  Rating.  [1004 

Rates    and    rating— Special   case — State- 

ment of  facts — Form  of  case  -  1009 
See  Practice.     12. 

Valuation— Rates— Abandonment  of  diffl 

to  rate—**  Valuation  in  force  "  -  28S 
See  Sewers  Rates.    2. 

APPEAL     TO     GENERAL     SESSIONS- 

Marriage  Act  1890  {No.  1166),  s,  58 — Marnagt 
Act  1900  {No,  1684),  m.  5,  e-Pre-maiermtf 
order  —  Reasonable  time  for  appeal — Delof^ 
Dismissal  of  appeal,]  The  Court  of  Genoal 
Sessions  has  a  discretion  under  sec  52  of  ths 
Marriage  Act  1890  to  dismiss  an  appeal  from  a 
pre-maternity  order  made  under  sees.  5  and  6 
of  the  Marriage  Act  1900,  if,  having  r^aid  to 
the  circumstances  of  the  case,  it  be  not  lodged 
within  a  reasonable  time  : — Held,  that  a  notise 
of  appeal  lodged  2^  months  after  the  making 
of  a  pre-maternity  order,  and  too  late  for  iht 
hearing  to  take  place  within  the  period  c^ 
gestation  limited  oy  the  order,  was  not  lodged 
within  a  reasonable  time.  Rsx  v.  Gbomlet, 
Ex  parte  Hand 562 
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APPEAL  TO  PRIVY  COUNCIL -Ord«r  in 
CmtneU — Judgment  reapecting  property  or  civil 
righi  amouming  to  or  of  the  tw/we  of  500Z.— 
(ktis  of  repair  of  drain,  aubjeet-matter  of 
dispute,]  The  plaintiff  brought  an  action 
tt^ainat  a  municipality  for  causing  damage  by 
ulowing  water  from  a  drain  to  overflow  on 
to  his  property.  The  plaintiff  recovered  2502. 
damages.  Upon  a  motion  by  the  defendant 
monicinality  for  leave  to  appeal  to  the  Privy 
Council  under  the  Order  in  Council,  affidavits 
were  filed  to  show  that  the  cost  of  repairing 
the  drain  so  as  to  prevent  the  overflow  would 
be  considerably  over  500^.  ;  on  the  part  of  the 
plaintiff  it  was  alleged  that  the  cost  should  not 
exceed  1502.  or  2001,  i—Hdd,  that  as  the  civil 
right  involved  was  the  right  of  the  munici- 
pality to  keep  the  drain  as  it  was,  and  as  in 
the  opinion  of  the  Court  it  would  cost  more 
than  250/.  to  put  the  drain  structurally  right, 
if  the  right  claimed  were  denied  there  was  a 
judgment  involving  a  civil  right  amounting  to 
or  of  the  value  of  5002.,  and  leave  to  appeal 
ihoald  be  granted  : — Semble,  in  arriving  at  the 
amount  involved  the  Court  should  consider  the 
case  as  one  entirely  between  the  parties  to 
the  particular  action,  without  reference  to 
threatened  actions  in  respect  of  the  same  right 
by  other  persons.  Kannuluik  v.  Mayor,  etc., 
OF  Hawthorn 433 

2    Practice— Supreme  Court  Act   1890 

{No,  1142),  *.  2Z2r— Appeal  to  Privy  Council— 
Security,  lodging  same  unthin  time  fixed — 
Begistration  of  mortgage.']  An  order  giving 
the  defendants  leave  to  appeal  to  the  Privy 
Council  directed  that  the  defendants  should 
give  security  to  the  satisfaction  of  the  Pro- 
thonotary  within  three  months,  and  it  was 
ultimately  agreed  that  a  registered  mortgage 
would  be  sufficient.  The  defendants  lodged  a 
mortgage,  executed  in  duplicate,  at  the  Titles 
Oflice  within  the  specified  time,  but  did  not 
offer  a  registered  mortgaG:e  to  the  plaintiffs  or 
to  the  ^fi-othonotary  until  after  such  time. 
Upon  the  face  of  the  mortgage  it  appeared  to 
have  been  registered  within  the  required  time. 
Upon  a  motion  to  have  it  declared  that  the 
defendants  had  lost  the  benefit  of  the  order 
giving  them  leave  to  appeal  on  the  ground  of 
non-compliance  with  the  terms  of  the  order,  it 

as  sought  by  the  plaintiffs  to  show  that 
ulthough  the  mortgage  was  lodged  within  the 
time  it  had  not  been  registered  until  several 
"lays  after  such  time  had  elapsed  ; — Held,  that 
the  indorsement  on  the  duplicate  mortgage 
made  under  sec.  61  of  the  Transfer  of  Land 
Act  1890  was  conclusive  evidence  that  the 
instrument  had  been  duly  registered,  and  that 
due  registration  included  the  time  of  registra- 
tion : — Held  also,  that  delivery  to  the  Reg- 
istrar of  Titles  for  registration  of  such  mortgage 
enabled  that  official  to  hold  the  same  on  behalf 
of  the  plaintiffs,  and  was  a  sufficient  delivery. 
The  Great  Central  Freehold  Mines  Ltd.  v. 
Chapman 940 


ARBITRATION  ~  Disputes  between  sooiety 
and  members — Jurisdiction  of  Court — 
Rules  of  building  society — Construc- 
tion of 917 

See  Building  Sooiitt.    2. 

Jurisdiction  of  Court  —  Matured  share- 
holder— Rights  of  priority — Stoppage 
of  business.  ....  Qj{ 
See  Building  Sooibty. 

ARREST  OF  PERSON  —  Authority  of  con- 
stable to  arrest — Reasonable  grounds 
to  suspect  felony  -  144 

See  PouoB  Regulation  Act  1890. 

ARTICLED  CLERK— Service  under  articles- 
Carrying  on  permanent  occupation 
See  Legal  Profession.    2.  [948 

ASSIGNEE  IN  INSOLVENCY  -  Property 
passing  to — Equitable  interest  in  in- 
solvent'sproperty— Purchase  of  grocer's 

licence 69 

See  Insolvency.    2. 

ASSIGNMENT   OF    BOOK  DEBTS -Non- 

registration  of  document — InvalidiW 
of  assignment — Mutual  debts  in  insol- 
vency          486 

See  Book  Debts  Act  1896. 

ASSIGNMENT  OF  DEBT-EquilabU  assign- 
ment— Letters^  Promise  by  debtor  of  assignor  to 
pay  to  assignee  a  future  debt — Request  by  OMtgnor 
to  assignee  to  accept  such  promise  against  his  debt 
to  assignee— Book  Debts  Act  1896  {No,  1424),  ss. 
2,  3 — Applicability  to  foreign  debts.]  The  H. 
Company,  which  was  domiciled  and  traded  in 
Tasmania,  and  was  being  pressed  by  the  E. 
Bank  in  Victoria  for  payment  of  its  overdraft, 
sold  goods  to  the  M.  Company,  which  was 
incorporated  in  Victoria,  but  carried  on  business 
in  Tasmania,  and  on  22nd  October  1902  the  M. 
Company,  at  its  request,  addressed  to  the  E. 
Bank  a  letter  to  the  following  efifect : — '*  We 
have  received  from  the  H.  Company  goods  to 
the  value  of  1013^.,  which  sum  we  a^ee  to  place 
in  the  E.  Bank  in  Melbourne  to  their  credit  on 
or  before  1st  April  1903  in  payment  thereof.'* 
On  23rd  October  1902  this  letter  was  forwarded 
by  the  H.  Company  to  the  E.  Bank,  together 
with  a  letter  ot  its  own,  asking  the  E.  Bank 
to  **  please  accept  the  letter  of  the  M.  Company 
against  our  account."  Before  the  money  had 
been  paid  by  the  M.  Company  into  the  Bank 
the  H.  Company  executed  a  deed  of  assign- 
ment in  favour  of  creditors : — Held,  that  the 
two  letters  constituted  a  good  equitable  assign- 
ment of  the  debt  due  by  the  M.  uompany  to  the 
H.  Company,  and  that  the  E.  Bank  was  entitled 
to  the  money  in  preference  to  the  trustee  under 
the  deed  of  assignment: — Held  cUso,  that  the 
assignment  did  not  require  registration  under 
the  Book  Debts  Act  1696,  the  Act  not  applying 
to  debts  owing  by  a  foreign  debtor  to  a  foreign 
creditor.  Herman  v.  The  Mount  Ltsll  Min- 
ing AND  Railway  Company  Limited     -    550 
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ATTORNEY  AND  CUENT-BiU  of  coete- 
Non-profeesional  work — Tazataon  of 
oostS'Jurisdiction  of  taxing  officer- 
Work  as  an  estate  agent  -  ISO 
See  Costs.    4. 

ATTORNEY  UNDER  POWER--SeaUng  pro- 
bate  in  Victoria— Probate  granted  to 
attorney  in  other  State— Practice  170 
Set  Probatb  Practicb.    5. 

AUDIENCE  BEFORE  PETTY  SESSIONS— 

Conduct  of  prosecntion  —  Right  of 
audience— Court  of  Petty  Sessions  558 
See  Justices.    2. 

BANKER  AND  CUSTOMER-C^egue,  fraudu- 
lent  aUeration  of — Negligence  of  etutomer  in 
fitting  up  ehequeJ]  A  cheque  was  drawn  by 
one  of  three  executors  in  such  a  way  as  to 
permit  of  the  spaces  left  in  the  cheque  being 
filled  up.  The  cheque  in  this  form  was  signed 
by  all  the  executors,  and  the  executor  who  had 
thus  drawn  the  cheque  subseouently  filled  in 
the  spaces  with  letters  and  figures  for  a  far 
larger  sum  than  the  amount  of  the  cheque  as 
presented  to  the  other  two  executors  for  their 
signature,  and  the  banker  paid  the  same,  and 
the  first  executor  misappropriated  the  amount 
representing  the  altered  cheque.  In  an  action 
by  the  other  two  executors  to  recover  the 
extra  amount  of  the  cheque  thus  fraudulently 
altered: — Held,  that  the  plaintiffs  could  not 
recover  : — Per  Hodges,  J.  That  the  contract 
between  a  banker  and  his  customer  is,  that 
while  the  banker  undertakes  to  honour  the 
cheques  of  his  customer,  the  latter  on  his  part 
undertakes  that  he  will  not,  by  the  method  of 
drawing  such  cheques,  give  facilities  for  their 
alteration,  or  that  the  customer  undertakes 
that  if  the  banker  is  misled  by  his  fault  in  the 
manner  of  filling  up  the  cheques  the  loss  shall 
fall  upon  the  customer : —  Per  Hood,  J.  The 
customer  of  a  bank  undertakes  that  he  will 
not  draw  his  cheques  in  such  an  unusual  way 
as  to  afford  facilities  for  fraud,  and  if  he  does 
so  he  must  bear  the  loss.  Young  v.  Orote 
([1827]  4  Bing.  253)  followed.  Marshall  v. 
The  Colonial   Bank    of   Australasia  Ltd. 

[804 
[Reversed  on  appeal  -    986] 

BANKERS*  BOOKS— Production  of— Verified 
copies -Original  books— ^vuienee  Act 

1890 186 

See  Practice.    2. 

BANKRUPTCY— TAtf  English  Bankruptcy  Act 
1883,  46  «fc  47  Viet,,  c  52,  ».  US— Trustees  wider 
English  bankruptcy — Bigfit  to  sue  in  Victoria — 
13  Eliz.,  e,  IS— *^  Goods  and  chattels"— Deben- 
tures^] Where  property  of  an  English  bank- 
nipt  has  become  vested  in  his  trustees  in 
England,  the  title  of  such  trustees  must  receive 
recognition  in  colonial  courts,  and  no  order  or 
request  from  the  English  court  is  necessary  to 


BANKRUPTCY-^»n<Miii«L 

enable  the  trustees  to  sue  inVictona  to  i 
the  Victorian  proper^  of  the  bankrupt  DdMi- 
tures  are  included  in  the  term  *'  goods  nai 
chattels  "  in  13  Eliz.,  c.  £».     Niyxn  c  (^uv 

m 

BARRISTER   AND  SOUCITOR- Admn 

to  practice — Trade  or  bnsdness— SM 

teacher \ 

See  Lboal  Profession. 


BASTARDY- Order  for 

to  obey— Arrears— Death  of  bte- 
Action  against  execatora  -  -  181 
See  Marriaos  Act  1890. 

BETTING  SUPPRESSION  ACT  188t- 
Evidence— Conduct  showing  poipoK 
' '  Undertaking  to  pay  money  ^  •  tt 
See  Street  Bettino. 

BILL  OF  COSTS— Right  of  client  to^oal 
See  SouciTOE  and  Client.  illl 

BOARD   OF   EXAMINERS  —  AdmiM  ti 

practice — Discretion  of — School  \aim 
—"  Trade  or  business  "      -  \ 

See  Leoal  Profession. 

BONUS  VOTED  TO  EMPLOYg-Rewsid  k 

personal  services— Continnity  ol  p^ 
ment — '*  Granted,  secured,  orslkfsvi' 
See  Income  Tax     4.  [IS 

BOOK  DEBTS  ACT  1896-(i^o.  1424).  ••»- 
Assignment  or  transfer  of  book  dAts—^^' 
registration  of  document — Invalidity — Insolnm^ 
—Mutual  ddfts— Set-off,  right  of—Inadee^^ 
1890  {No.  1102),  A  121.]  Sec  3  of  Act  la 
1424  is  not  restricted  to  assignments  ooasg 
within  the  meaning  of  "asaignmenti''  ■ 
defined  by  the  Supreme  Court  Act  1S90,  Vikii 
intended  to  cover  all  assignments  which  ^giof^ 
to  convey  an  equitable  interest  in  debt  Tk 
right  to  set  off  in  respect  of  mutual  deslaf 
under  sec.  121  of  the  Insolvency  Act  18901* 
be  determined  and  fixed  in  respect  of  tmtt 
tions  existing  at  the  insolvency,  and*  wluk« 
right  of  set-off  can  arise  from  a  traoMcfl* 
entered  into  after  insolvency,  yet  the  rigkti^ 
set-off  may  arise  subsequently  to  insolves? 
out  of  a  transaction  which  was  initiated  pri* 
to  insolvency.    Savage  v.  Thomtson     -   49S 

Foreign  debtor— Equitable  aawignnwt- 

Promise  to  pay  future  debt  -  fiSO 
Set  Assignment  op  Debt. 

BOOK  OF  REFERENCE-Newspaper-fiw^ 
Shaw's  Guide       .        .        .        .    4tf 
6'ee  Post  and  Telegraph  Act  1901 
(No.  12). 


BREACH  OF  CONTRACT— Time  the 

of  the  contract — Payment  by  uHb]- 
menta  —  Partial  breach  —  Cooditiiitf 
precedent  -        •       •     M 

See  Venooe  and  Pubchaseb.    2l 
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BREACH  OF  REGULATIONS  -  RegulatioDs 
for  prevention  of  oolliBiona  at  sea — 
Necessary  departure  from  regulations 
— Merchant  shipping  Act  lb94,  sec. 
419,    sub-sec.    (4) — Mouth -blown   foj 


horn 

See  Ship  and  Shippimq. 


f4, 


874 


BREACH  OF  TRUST  —  Trustee  foUowing 
solicitor's  advice — Payment  bv  trustee 
to  persons  not  entitled — Liability  of 

trustee 610 

See  Tkustkk.    2. 

Trusts  Act  1901— "Acted  reasonably"— 

Solicitor's  advice — Payment  by  trustee 
to  person  not  entitled  -    899 

See  Tbustkb. 

BUILDING  SOCIETY —Bides— Construction— 
Biykts  of  priority—  Matured  shareholder —  With- 
drawing shareholder — Stoppage  of  business — 
Recognition  thai  business  must  be  stopped — Rules 
ceasing  to  operate— Right  to  payment  in  full— 
Deduction  of  losses  from  amount  at  credit  of 
thares — Alteration  of  rules  seriously  affecting 
particular  member — Building  SociHiee  Act  1890 
(No,  1068),  M.  8  (11),  2S— Arbitration  clause- 
Jurisdiction  of  Court — Arbitration  offered  and 
declined,]  The  fact  that  the  interests  of  a  par- 
ticular member  are  more  seriously  affected  by 
an  alteration  in  the  inles  of  a  building  society 
than  those  of  other  members  does  not  make 
the  altered  rules  invalid.  The  principle  of  Pepe 
▼.  City  and  Suburban  Building  Society  ([1893]  2 
Ch.  311)  and  Strohmengerv.  Finsbury  Permanent 
Inve^meni  Building  Society  ([1897]  2  Ch.  469) 
Applied.  The  principle  oi  InreA  mbition  Invest- 
ment Building  Society  ([1896]  1  Ch.  89),  that 
before  the  winding-up  of  a  society  there  may  be 
ft  point  of  time  after  which  it  would  be  in- 
equitable to  recognize  attempts  to  change 
positions  and  gain  priorities,  and  that  for  this 
reason,  and  in  view  of  an  impending  winding- 
op  which  afterwards  follows,  the  rules  may, 
for  certain  purposes,  be  considered  as  ceasing 
to  operate  from  that  point,  is  inapplicable  in  a 
c&se  where  no  winding-up  has  taken  place.  The 
construction  of  the  rules  of  a  building  society 
u  to  priority  of  payments  to  shareholders,  and 
ai  to  deductions  for  losses  from  the  amounts 
p^able  on  withdrawn  and  matured  shares,  con- 
■idered  : — Held^  that  a  provision  for  arbitration 
in  the  rules  of  a  buildmg  society  made  under 
the  provisions  of  the  Building  Societies  Act  1890 
<lid  not  per  se  oust  the  jurisdiction  of  the 
Court,  whatever  might  have  been  ursed  if 
Arbitration  had  been  offered  and  declined,  and 
ftn  application  had  been  made  to  stay  the 
action.  The  English  authorities  as  to  the 
character  of  disputes  between  a  building  society 
and  its  members  which  may  t^  submitted  to 
arbitration  turn  upon  the  special  provisions  of 
the  English  Act  creating  a  special  tribunal 
to  deal  with  such  matters,  and  are  not  authori- 
ties on  the  Victorian  Building  Societies  Act 
1890.  Symi  V,  Thr  Unitjcd  VicrroEiA  Per- 
>uii£NT  Building  SociKTY     -  671 


BUILDING  SOCIETY -continued. 

2. Rules  —  Construction  —  Rights  of 

priority — Matured  shareholder  —  Withdrawing 
shareholder — Society  in  financial  difficulties — 
Stoppage  of  regular  business — Rules  ceasing  to 
operate — Right  to  payment  in  full — Deduction 
for  losses  from  amount  at  credit  of  sharu — 
Cessation  of  membership — Alteration  of  rules 
aimed  at  particular  memder — Building  Societies 
Act  1890  (No.  1068),  ss.  8  (11),  2S— Arbitra- 
tion clause — Application  of  arbitration  clause 
to  shareholder  whose  membership  has  ceased — 
"  Any  person  claiming  through  or  on  account  of 
a  member  " — Jurisdiction  of  Court,]  Held, 
that  a  rule  of  a  building  society  that  *  if  any 
dispute  arise  between  the  Society  and  any 
member  of  the  Society  or  any  other  person 
claiming  through  or  on  account  of  a  member 
and  the  Directors  on  any  matter  the  same  shall 
be  referred  to  arbitration,"  did  not  apply  to  the 
holder  of  unpaid  matured  shares,  whose  "  con- 
nection with  the  Society  had,"  under  its  rules, 
"  ceased  and  determined "  upon  the  maturity 
of  his  shares : — Held,  that  a  rule  made  with 
the  object  of  interfering  with  the  rights  under 
the  rules  of  a  building  society  of  a  particular 
member  of  the  society  was  ultra  vires.  The 
principle  of  In  re  Ambition  Investment  Building 
Society  ([1896]  1  Ch.  89)  that  before  the  wind- 
ing-up of  a  siociety  there  may  be  a  point  of  tljne 
after  which  it  would  be  inequitable  to  recognize 
attempts  to  change  positions  and  gain  priorities, 
and  that  the  rules  may,  for  certain  purposes, 
be  considered  as  ceasing  to  operate  from  that 
point,  discussed.  The  construction  of  the  rules 
of  a  building  society  as  to  cessation  of  member 
ship,  the  priority  of  payments  to  shareholders, 
and  deductions  for  losses  from  the  amount  pay- 
able on  withdrawn  and  matured  shares  con- 
sidered. The  decision  of  a'Beckstt,  J.  (supra, 
at  p.  671  et  ^e^.),  as  to  the  construction  of  the 
rules,  in  part  overruled.  Syice  v,  UmrsD  Pkr- 
MANBNT  Building  Socisty       -      -       •     917 

BY-LAW— Breach  of  reffulation  made  under — 
Obstruction  to  footway^  Constable  of 
police — Authority  to  prosecute  -  152 
See  Justices.    4. 

Construction  of — Marking   out — Claim — 

Poets  on  land  which  cannot  be  taken 

up 1011 

See  Minks  Act  1890.    2. 

Miner's    right  —  No    by-laws    made  — 

Possession  under  miner's  right — Tail- 
ings— Forfeiture  of  -  -  -  851 
See  Mines  Act  1890.    3. 

CARE,  DEGREE  OF— Admission  to  building 
— Charge  for — Injury  to  person  usinff 

building 469 

^ee  Nboligbnce.    2. 

CASES— Allen  v.  Edmonds  (12  V.L.R.  789) 

applied 268 

See  Lnrs  Assukancb. 
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CASES— continued, 

AUen  V.  Flood  ([1898]  A.C.  1)  discussed 

S&e  Action,  Gausb  of.  [475 

Ambition   Inveetment   Building   Society 

([1896]  1  Ch.  89)  referred  to      .      671 
Sae  Building  Sogixtt. 

In  re  ([1896]  1  Ch.  89)  discussed      917 
See  Building  Sogiett.    2. 

Apollinaris  Co.'s  Trade  Mark  ([1891]  2 

Ch.  186)  followed       .        -        .     965 
See  Tradb  Marks.    4. 

Atkin's  Trade  Mark  (3  R.P.C.  164)  not 

followed 965 

See  Trade  Marks.    4. 

Attorney-General    v.   Shire  of  Hampden 

(2  V.L.R.  (Eq.)  138)  distinguished    62 
See  Sewers  Rates. 

Austin,  In  re   (27  V.L.R.  408),  applied 

See  Stamps.  [161 

Bank  of  Toronto  v,  Lambe  (12  App.  Cas. 

576)  applied       ...        -     748 
See  Income  Tax. 

Barter,  Ex  parte  (26  Ch.  D.  510),  followed 

See  Insolvenoy.    2.  [69 

Baxter  v.  Hill  and  Christie  (18  A.L.T.  33), 

headnote  in  disapproved  of  114 

See  Costs.    6. 

Bell,  In  re  ([1896]  1  Ch.  1),  distinguished 

See  Trustee.  [899 

Bickett   V.    Morris  (L.R.   1  H.L.    (So.)) 

discussed 765 

See  Water.    2. 

Britter  r.  Sprigg  (26  V.L.R.  65)  explained 

See  Practice.    5.  [987 

Cairns  v.  Peterson  (2  V.L.R.  143)  followed 

See  Licensing.    3.  [841 

Carslake  v.  Hawthorn,  President,  etc.,  of 

(17  V.L.R.  560)  followed  -        -     808 
See  Local  Government. 

Clement  et  Cie.'s  Trade  Mark  ([1900]  1  Ch. 

114)foUowed  -        -        -    965 

See  Trade  Marks.    4. 

Coode,  In  the  Goods  of  (L.R.  1  P.  &  D.  449) 

followed 946 

See  Probate  Practice.    6. 
Cook  V.   Knott  (4  Times  L.R.  164)  dis- 

tinguished 298 

See  Income  Tax.    2. 
Davidson  v.  Darlington  (24  V.L.R.  667) 

followed 789 

See  Police  Offences  Act. 
IVEmden  v,  Pedder  ([1904]  1  C.L.R.  91) 

distinguished     ....     748 

See  Income  Tax. 
Dulon  V.   Roberts  (11   A.L.T.    168)   ap- 
proved        652 

See  EviDBNOi. 


CASES--€ontinued. 

East   Fremantle   Corporsiioii  e. 

([1902]  A.C.  213)  discoaed  .  306 
See  Local  Government. 

Fecitt  V,  WaUh  ([1891])  2  Q.B.  ^^&^ 

tinguished 8M 

See  Health. 

Francis  v.  Cockrell  (L.R.  5  Q.B.  20! i» 

cussed m 

See  Negliobncb.    2. 

Fry  ».  Moore  (23 Q.B.D.  395) app&d  8 

See  Service  and  Exbcttios  or  f» 
CESS  Act  190L 

Qreat  Western  Railway  Co.  v.  S£b3 

Rural  Council  (86  L.T.  8S2)  MM 
See  Corporation.  [¥B 

Grew,  In  re  (29  V.L.R.  324)  i«- 

versed fiJI 

See  Practice.     11. 

Harris,  In  the  Goods  of  (L.R.  i 

P.  &  D.  83)  distinguished  •  M 
See  Probate  Practice.    6. 

Hay  V.  Paterson,  In  re  The  Colonisl 

BaDk(15V.L.R.  360)  •  •  IX 
See  Practice.     2. 

Helidon    Spa    Water    Ca    v,   ObbW 

(10  Queensland  L.J.  1)  fdloved^ 
A'Beckett,  J.  -  -  -  •  ffl 
See  Trade  Marks.    2. 

Hewitson   v,   Fabre   (21  Q.RD.  6)  &■ 

tinguished  -        -       -      -    98 

See  Service  and  Execittiox  of  Ph)- 
CESS  Act  1901. 

Hockey   ».    Western  ([1898]  1  CL  »l 

distinguished  -  -  .  •  SM 
See  Trustee. 

Howden,  In  the  Goods  of  (43  LJ.P.  * 

M.  26)  distinguished  •       -  Mi 

See  Probate  Practice.    6l 

Hudson's  Trade  Marks  (32  Ch.  D.  3» 

not  followed  .  -  -  •  965 
See  Trade  Marks.    4. 

Income  Tax  Acts  (No.  4)  ([1904]28V.U 

357)  followed     •  .      .   748 

See  Income  Tax. 

Huggard  r.  Huggard  (7  A.L.R.  I39|di§' 

tinguished         -  .-933 

See  Will.    2. 

Keam  v.  Schuh  (16  V.L.R  199)foIloi«^ 

See  Justices.    4.  [152 

King,  The  v.  Wyatt  ([1904]  I  H.  R  1» 

See  Street  Betting.  [8tf 

Kirker,    Greer    k    Co.    ».    Miymni  |1 

N.S.W.  State  Rep.  JBq.  73)  followl 
and  approved  -  -  -  .  lU 
See  Trade  Marks, 
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tASES—cmlinued, 

' Maokay,  Ex  parte  (L.R.  8  Ch.  643)  fol- 
lowed -  -  •  -  -  69 
See  Insolvency.    2. 

Maaon  v.   Gowdary  ([1900]  2  Q.B.   419) 

difltinguiflhed     •  •        -    894 

Set  Hkalth. 

McGrath     r.     Etobie     (16    V.L.R.    646) 

followed 568 

See  JnsTiCKS.    2. 

Melbourne   and    Metropolitan   Board    of 

Works  r.  Spencer  (29  V.L.R.  62) 
affirmed      -        -        .  .     289 

See  Skwess  Rates.    2. 

Mogul  Steamship  Co.  v.  McGregor,  Gow 

k  Go.  ([1892]  A.C.  25)  discussed  475 
Set  Action,  Cause  of. 

National  Trustees  Executors  and  Agency 

Co.  Ltd.  V.  Johnson  (18  V.L.R.  386) 
distiDguished  ....  793 
Stt  Will. 

O'Donnell  r.    Hitchen   (27    V.L.R.    711) 

followed 152 

See  Justices.    4. 

O'SuUivan  v,  MoMahon  (22  V.L.R.    65) 

overruled 558 

See  Justices.    2. 

Pepe    V,    City    and    Suburban    Building 

Society  ([1893]  2  Ch.  311)  applied  671 
See  Building  Society. 

Powell  V,   Apollo  Candle  Co.   (10  App. 

Cas.  282)  distinguished      -        -     229 
Set     Commonwealth     Constitution 
Act.    2. 

Powis,  In  the  Goods  of  (34  L.J.  (P.)  65) 

followed 826 

See  Probate  Peactice. 

Queen,  The  v,  BUckwood  (16  V.L.R.  157) 

diBtinguished  ....  868 
See  Land  Tax. 

Qninn  v,  Leathem  ([1901]  A.C.  495)  dis- 

cussed          475 

See  Action,  Cause  of. 

B.    V.    Biswell    (2   Cox    C.C.    279)    dis- 

approved of  -  •  -  .  22 
See  Criminal  Law. 

V,  Hamilton  (1  C.  &  K.  212)  followed 

See  CiUMiNAL  Law.    3.  [28 

V.     Honkers    (16  Cox  C.C.   267)  fol- 

lowed 22 

Su  Criminal  Law. 
V,  John  Chalmers  (10   Cox  C.C.  460) 

followed 28 

See  Criminal  Law.    3. 
r.  Leake  (5  B.  &  Ad.  469)    followed 

See  Corporation  [467 

V.  Mankleton  (Dears.    C.C  169)   dis- 
approved     22 

See  Criminal  Law. 


ChSES—eofUinued. 

R.   V.  Nathalie 

not  followed 

See  Criminal  Law 


Miard  (1   Cox   C.C. 
3. 


22) 
28 


V.  Olifier  (10  Cox  C.C.  402)  followed  22 

See  Criminal  Law. 

Rock  Freehold  Land  Co.  v.  Cunliffe  (20 

V.L.R.  328)  overruled  -     830 

See  County  Court.    2. 

Russell  V,  Russell  ([1897]  A.C.  396)  fol- 

'lowed 782 

See  Husband  and  Wife. 

Sargood  v.  Veale  (17  V.L.R  660)  applied 

[18 
See  Vegetation  Diseases  Act  1896. 

Spratt  V.  Harris  (4  Hag.  406)  distinguished 

See  Probate  Practice.    6.  [046 

Stephens  v.   Abrahams  (29   V.L.R.  201) 

overruled 229 

Ste    Commonwealth     Constitution 
Act.    2. 

Stoddart  v.  Woods  (16  V.L.R.  457)  obser- 

vations on 874 

See  Vendor  and  Purchaser. 

Strohmenger  v.  Finsbury  Permanent  In- 

vestment Building  Society  ([1897]  2 
Ch.  469)  applied  -  -  -  671 
See  Building  Society. 

Syme  v.  United  Victoria  Permanent  Build- 

ing Society  (29  V.L.R.  671)  varied  917 
See  Building  Society.    2. 

Tamplin,  In  the  Goods  of  ([1894]  P.  39) 

followed 946 

See  Probate  Practice.    6. 

Temperton  v,  Russell  ([1893]  1  Q.B.  716) 

discussed  ....     475 

See  Action,  Cause  of. 


i  V.L.R.  144) 
-       -      82 


—  Vinnicombe  v,  Macgregor  ( 
overruled   - 
See  Water. 

Vivian,  In  the  Will  of  (23  A.L.T.  37)  dis- 

tinguished ....     681 

See  Probate  Praotice.    3. 

Welch,  In  re  (23  L.  J.  Ch.  344)  followed 

Ste  Infants,  [270 

Winter,  In  the  Goods  of  (30  L.  J.P.  k  M. 

66)  distinguished        -        -        -    946 
Ste  Probate  Practice.    6. 

Wiseman    v.    Collector    of   Imposts    (21 

V.L.R.  743)  applied  -  -      161 

Set  Stamps. 

Wright  V,  Ttenchard  (1  A.L.R.  22)  fol- 

lowed          586 

See  Costs.    3. 

Young  V.  Grote  (4  Bing.  263)  followed  804 

Ste  Banker  and  Customer. 
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CA  FiSAT-— Curator  not  appearing  on  return 
of  order  niti — Practice  946 

See  Probati  Practics.    4. 

CERTIFICATE  OF  INSOLVENT-DispenBa- 

tion  with  condition— Freedom  from 
renponnbility  for  insufficiency  of  assets 
— Payment  of  costs    -  686 

See  Insolyenct.    3. 

CH  ARITT—Promise  of  gift  to— Expenditure  by 
others  induced  by  promise— Whether 
promise  enforceable  against  estate — 
Contract    -  -        -     814 

See     ADlflNISTRATION      AND     PbOBATE 

Act  1890.    3.       • 

CHEQUE— Negligence  in  filling  up— Fraudu- 
lent alteration  of— Liability  of  banker 
See  Banker  and  Customer.  [804, 986 

CHIEF  CLERK  —  Proceedings  before  —  Two 
counsel  —  "  Instructions  for  briefs- 
Review  of  items  for  •  -  128 
See  Costs.    6. 

CHILD — Custody  of— Power  to  demand  back 
child  bMrded  out— Religion  of  parent 
—HeAeas  corpus  686 

See  Neglected  Children's  Act  1890. 

CLAIMS  AGAINST  THE  COMMONWEALTH 
ACT  l902-(iVo.  21  oj  1902)— Operation  and 
effect  oJ— Action  of  tort  against  the  Common- 
weaUK— Negligence  oJ  servants  of  Commonwealth 
—Respondent  superior— Cause  of  action,'\  The 
Claims  against  the  Commonwealth  Act  (No.  21 
of  1902)  is  not  merely  a  procedure  Act,  nor  is  it 
retrospective  in  its  operation.  Where  A.  had, 
prior  to  the  coming  into  force  of  the  above  Act, 
sustained  injuries  through  the  neglisence  of  the 
servants  of  the  Commonwealth  : — HMj  that  no 
action  lav  against  the  Commonwealth  in  respect 
of  such  mjuries,  even  after  the  Act  came  into 
force.    Gyton  v.  Outtrim      -        •        -     646 

CLUB  —  Certificate  to  —  Refusal  to  grant — 
Special  case — Application  for  special 
case -Practice  ....  267 
See  Licensing. 

COHABITATION,  RESUMPTION  OF-Effect 
of  an  order  for  maintenance  —  Dis- 
obedience of  order — Marriage  Act  1890 
Set  HCJSBAND  AND  WiFE.      2.  [168 

COLLISION— Foreign  shi^  and  BritiBh  ship- 
High  seas — Adoption  of  regtdations  for 
preventing  collision  at  sea  —  Foreign 

country 874 

See  Ship  and  Shipfino. 

COMMONWEALTH— Action  for  tort  against— 
Injuries  sustained  prior  to  Act  coming 
into  operation  ...      64$ 

Ste  Claims  against  tub  Common- 
wealth AcfT  1902. 

— ^  Salary  of  member  of  Parliament — Inter- 
ference by  State  with  Federal  instru- 
mentalities— Salary  earned  in  Victoria 
—Divisibility  of  •        -     748 

See  Income  Tax. 


COMMONWEALTH    CONSTITUTIOH  ACT 

-63  ik  64  Vict.,  c  12,  ss.  53,  54,5&-"Iatn 
imposing  taxation  "  —  Commonwealth  Ciutom 
Act  1801  (1  Ed,  VIL,  No,  6),  PaH  VIIL-ltL, 
ss.  234,  236,  255  —  Commonwealth  CuMem 
Tariff  Act  1902  (2  Ed.  VII.,  No.  14),  «.  2,  dt 
— Effect  of  incorporation  m  o/  Customs  Ad- 
Fa  Ue  entry— Oenuine  invoice — Bdief-Paudt^- 
Justices  Act  1890  [No.  1105),  ss.  141,  146- 
Appeal — Order  to  review — Jurisdiction  of  Srtr 
Court.]  Sec.  65  of  the  Commonwealth  of  An- 
trcUia  Constitution  Act  provides  that  "bm 
imposing  taxation  shall  deal  only  with  tin  is- 
position  of  taxation  and  any  provision  tham 
dealing  with  any  other  matter  shall  be  of  m 
eflfect'^:— f^eW,  by  Madden,  C.J.,  that  tie 
words  "  laws  imposing  taxation  **  in  that  k- 
tion  mean  "laws  for  the  purpose  of  impaag 
taxation  "—that  is,  laws  whose  object  is  w 
impose  a  tax,  whether  at  the  momenl^  oriatk 
future,  or  conditionally  in  the  future  :-if<U 
also,  that  sees.  138,  139,  140,  144,  and  148,  aid, 
semble,  sec.  141,  of  the  Commonwealth  Ct^m 
Act  (No.  6  of  1901)  are  ''  laws  impooBg  tn 
ation  "  within  the  meaning  of  sec.  55  of  & 
Constitution  ;  that  sees.  183,  234,  236,  and  Ss  | 
of  the  Customs  Act  are  provisions  dealing  vitk  | 
matters  other  than  the  imposition  of  tazatkB; 
and  that  consequently  these  sections  and  lO 
other  provisions  of  the  Customs  Act  deali^ 
with  matters  other  than  the  impoaitioD  i^ 
taxation  are  void  and  of  no  effect  :-M 
further,  that,  although,  as  a  result,  sec.  218  i 
the  Customs  Act,  which  gives  a  right  of  appal 
from  a  conviction  under  the  Act  by  aoooit«f 
petty  sessions,  is  void  and  of  no  effect,  sever* 
theless  sees.  141  and  146  of  the  Justieei  A<t 
1890  (No.  1105).  inasmuch  as  they  give  tbe 
Supreme  Court  of  Victoria  power  (on  the  retui 
of  an  order  nisi  to  review)  to  quash  any  order 
of  a  court  of  petty  sessions  for  want  of  ju*- 
diction,  or  on  the  ground  that  in  law  it  on^ 
not  to  have  been  made,  apply  to  the  caae  of 
an  order  made  by  a  Victorian  court  of  pet^ 
sessions  under  the  supposed  authority  of  na 
234  and  245  of  the  Commonwealth  Customs  Ai, 
and  therefore  that  such  an  order  is  revievilik 
by  the  Supreme  Court  of  Victoria.  A  decJui' 
tion  **  that  the  invoice  produced  is  the  oidj 
invoice  ....  and  that  the  value  of  the 
goods  mentioned  therein  is  to  the  best  of  my 
belief  the  fair  and  real  market  value  of  tfec 
goods  ....  and  that  the  price  paid  or 
to  be  paid  for  such  goods  and  stated  in  the  aid 
invoice  is  the  usual  and  ordinary  price  paid  for 
such  goods  "  is  an  absolute  statement  by  tbc 
declannt  of  the  usual  and  ordinary  price  paid 
for  such  goods,  and  not  a  statement  of  ^ 
declarant's  belief  as  to  such  price  me>^- 
Stkphbns  V,  Abrahams  ...     9 

2.  63  <fe  64  Vict.,  c  12,  w.  53, 54, 55- 

**Law  imposing  taxation"— ** Other  matter "- 
Commonwealth  Customs  Act  1901  (1  Md.  T/Zi 
No.  6),  Part  VIII.— lb.,  ss.  183.  234.  2»,S<5, 
255—ValidUy  oJ  Commonwealth  Customs  Tarf 


Digitized  by  VjOOQIC 


Vol.  XXIX. 


INDEX. 


1027 


COMMONWEALTH  CONSTITUTION  ACT- 

continued. 

Ad  1902,  2  Ed.  VIL,  No.  14,  s.  2,  eU.— Effect 
of  ineorjHmjUion  in  oj  Ciutoms  Act—FaUe  entry 
—Penalty— Order  to  review.]  Part  VIII.  of  the 
CcmmontoeaUh  Customn  Act  1901  is  not  a  **  law 
impofiing  taxation  "  within  the  meaning  of  sec. 
55  of  the  Constitution.  **  Other  matter"  in 
sec.  55  means  matter  foreign  to  the  imposition 
of  taxation :  ~  Qtuere,  whether,  even  if  Part 
VIII.  of  the  CuHoma  Act  were  a  *'  law  imposing 
taxation,"  the  provisions  of  sees.  234,  236,  245, 
or  any  of  them,  are  *'  other  matter  "  within  the 
meaning  of  sec.  55 : — Per  Hood,  J.  The  ex- 
pression "law  imposing  taxation"  is  a  special 
phrase  relating  to  a  particular  constitutional 
class  of  law,  and  is  not  to  be  read  so  as  to 
include  any  and  every  section  which  increases 
the  orbit  of  taxation.  Stephens  v.  Abrahams 
(nfpro,  p.  201)  overruled.  Powell  v.  The  Apollo 
Co.  ([1885]  10  App.  Gas.  282)  distinguished. 
Stephxns  V,  Abrahams  (No.  ^)    -  229 

COMPANY— ComponiM  Act  1900  [No.  1699)— 
Protection   of    policy    moneys    from 

creditors 268 

See  LiF£  Assurance. 

Title  to  goods  —  Movables — Mortgage- 
Registration  in  Victoria— i/ex  domicilii 
See  Conflict  of  Laws.  [196 

CONDITION  PRECEDENT-Certificate,  grant 
of  —  Payment  of  costs  —  Dispensation 
ivith  condition  —  Nature  of  responsi- 

^bility — Insufficient  assets  -        -     586 

'JSee  INSOLVBNOY.    3. 

—  Sale  of  land— Time  the  essence  of  the  con- 
tract— Payment  by  instalments  541 
See  Vendor  and  Purchaser.    2. 

CONFLICT  OF  LkVfS— Private  International 
Law — Movtibles — Mortgage  executed  out  of  Vic- 
toria oJ  goods  in  Victoria — Lex  situs — Lex  domi- 
eaa— Companies  Act  1896  (No.  1482),  s.  53- 
Companies  Act  1900  {No.  1699),  s.  13.]  Goods 
in  Victoria  in  the  possession  of  the  defendant, 
which  was  a  company  domiciled  in  England, 
were  seized  under  a  warrant  of  execution  issued 
in  Victoria,  and  were  claimed  by  W.  under  a 
mortgage  by  the  defendant  company  executed 
in  England  some  years  previously  and  not 
registered  in  Victoria  :—Held,  that  title  to  the 
gW)dB  was  to  be  made  according  to  the  law  of 
Victoria,  and  that  therefore  the  mortgage  by 
the  defendant  company,  not  being  registered  in 
Victoria  as  required  by  sec.  63  of  the  Com- 
panies Act  1896  and  sec.  13  of  the  Companies 
Act  1900,  was  invalid  and  inoperative  in  Vic- 
toria, and  gave  W.  no  title  to  the  goods. 
Hockey  v.  The  Mother  o*  Gold  Consolidated 
Mines  Limited  ;  Wederell,  Claimant      196 

CONSENT  ORDER— Ignorance  of  fact— Judg- 
ment by  consent— Jurisdiction  to  set 

aside 855 

See  Practicb.    6. 


CONSPIRACY— Combination  to  further  own 
interests — Illegal  act  or  using  illegal 
means — Coercion — Trades  union  475 
See  Action,  Cause  of. 

CONSTABLE    OF    POLICE  -  Warrant    for 

stealing— Property  in  possession  of 
constable — Authority  of  constable  144 
See  Police  Regulation  Act  1890. 

CONSTITUTIONAL  LAW- Commonwealth 
and  State  authorities — Interference  by 
State  with  Commonwealth  instrument- 
alities—  Salary    of    Minister    of    the 

Crown 748 

See  Income  Tax. 

CONTRACT  —  Agent  —  Sale  of  land- 
Authority  of  agent — Reasonable  and 
proper  contract— Conditions  of  sale 
See  Principal  and  Agent.  [887 

Breach  of  —  Interference    with   employ- 

ment-Coercion of  employer — Trades 

union 475 

See  Action,  Cause  op. 

Sale  of  goods -Contract  for  hiring— Pay- 

ment by  instalments— Arrears  -  748 
See  Hiring  and  Purchase. 

Service — Employment    of    agent — Deter- 

mination of  contract— Commission- 
Future  commission  -  447 
See  Master  and  Servant. 

CONVICTION  —  Drawing  up  conviction- 
Amendment  of — Obstructing  footway 
—Constable,  authority  of  to  prose- 
cute    152 

See  Justices.    4. 

CORPORATION— C7orpora/foii  created  by  StatuU 
—Grant  incompatible  with  objects  qf  corporation 

-  Works  unnecessary  for  the  primary  purposes  of 
corporation— Authority  qf  statutory  corporation 
to  spend  its  funds — Trustees  vested  with  land  for 
pulUic  purposes— Dedication  of  highway— Mel' 
bourne  Harbor  Trust  Act  1890  {No.  1119),  $s.  4, 
48, 54,96, 107,  US— Melbourne  Harbor  Trust  Act 
1890,  No.  2  {No.  1182),  s.  8,  Eighth  ScheduU.] 
A  body  created  by  Act  of  Parliament  cannot 
grant  to  anyone  any  right  incompatible  with 
the  main  object  which  the  Le^slature  had  in 
view  in  creating  it,  and  cannot  impose  upon  its 
revenues  the  burden  of  maintaining,  for  the 
benefit  of  strangers,  works  not  necessary  for  the 
primary  purpose  of  the  statutory  creation,  un- 
less specially  authorized.  TruBtees  in  whom 
land  is  vested  for  public  purposes  may  dedicate 
portions  thereof  to  the  use  of  the  public  as  a 
highway  only  so  far  as  such  use  be  not  incon- 
sistent with  the  purposes  for  which  the  land  is 
vested  in  them.  Bex  v.  Leake  ([1833]  5  B.  and 
Ad.  469)  and  Oreat  Western  Bailway  Co.  v. 
Solihull  Rural  CouncU  ([1902]  86  L.T.  852) 
followed  : — Held,  that,  under  the  provisions  of 
the  Melbotime  Harbor  Trust  Act  1890,  the 
Trust  had  no  power  to  dedicate  to  the  public 
use  a  pontoon  bridge  across  the  entrance  to  a 
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CORPORATION-<;aii^inii€(i. 

dock  nnder  its  control  and  management.  Clark 
AND  Son  Pboprietakt  Limited  v.  Thb  Msl- 
BOURNE  Harbor  Trust  Commissioners      467 

CORPUS  OF  ESTATE— Breaking  in  on  for 
maintenance  —  Urgency  —  Fast  main- 
tenance        270 

See  Infants. 

COSTS— Practice  —  Taxation  —  Costs  incurred 
b^ore  notice  oj  claim — Costs  incurred  b^ore 
issue  of  writ— Solicitor's  charge  for  looking  up 
authorities — Discretion  oJ  taxing  officer — Order 
LX  V.,r.  27  (9).]  Costs  incurred  before  notice 
of  an  intended  claim  has  been  served  upon  a 
defendant  cannot  be  allowed  upon  taxation  as 
between  party  and  party.  Costs  incurred  by  a 
defendant  after  notice  of  intended  claim,  but 
before  the  issue  of  a  writ  in  an  action,  may  be 
allowed  upon  taxation  as  between  party  and 
party,  so  far  as  the  taxing  officer  considers  that 
they  would  have  been  properly  charged  for  and 
ought  to  have  been  allowed  if  they  had  been 
incurred  after  the  commencement  of  the  action, 
and  that  they  were  costs  necessarily  incurred 
for  the  purpose  of  procuring  evidence  which, 
could  not  otherwise  have  been  obtained.  The 
taxing  officer  has  a  discretion  to  allow  a  solici- 
tor's charge  for  lociking  up  authorities  in  a  case 
in  which  counsel  is  employed.  Taxing  officer's 
discretion  under  Order  LXV.,  r.  27  (9),  con- 
sidered. The  Perpetual  Executors  and 
Trustees  Association  of  Australia  Limited 
V,   The  Colonial  Mutual   Fire  Insurance 

Company  Limited 427 

2. BeceiveTt  costs  of  fixing  remuneration 

oJ — Costs  ^'^  properly  incurred  "]  In  a  partner- 
ship action  in  which  a  receiver  had  been 
appointed  an  order  was  made  allowing  the 
receiver  all  his  costs  **  properly  incurred," 
including  the  costs  of  settling  his  remuneration. 
The  amount  of  the  remuneration  was  fixed  by 
the  Chief  Clerk  after  a  prolonged  hearing. 
Upon  the  taxation  of  the  receiver's  bill  of  costs 
the  taxing  officer  allowed  costs  upon  the  scale 
between  party  and  party  only  -.—Held,  upon  a 
review  of  taxation,  that  under  the  order  the 
receiver  was  not  restricted  to  costs  as  between 
party  and  party,  but  was  entitled  to  all  costs 
properly  incurred.     Price  v.  Price         -     719 

8.  Solicitor  conducting  his  own  litigation 

— Taxation.  ]  Where  a  solicitor  himself  conducts 
his  own  litigation,  he  is  entitled  to  include  in 
his  bill  of  costs  profit  costs  as  such  solicitor, 
although  prior  to  the  commencement  of  the 
litigation  he  was  not  holding  himself  out  as  a 
solicitor  or  practising  as  one.  Ooisr  v. 
Norton 636 

4.  Taxation  — Attorney —Charges   for 

non-professional  work— Solicitor  doing  work  of 
estate  agent — Jurisdiction  of  taxing  officer  to  tax 
—Applicability  of  scales  of  eosU—**  Causes  and 
maUers"—**  Rules  of  the  Supreme  Court  1884  *' 
—Order  LX  F.,  r.  8,  App.  N.Supreme  Court 


COSTS— continued. 

Act  1890  {No.  1142),  s.  3.]    A  taxing  officer  has 
no  jurisdiction  to  tax  chaises  made  in  a  hill  of 
costs  of  an  attorney  for  woHl  not  properiy  that 
of  an  attorney.     No  charge  as  attorney  csa  be 
made  for   work  which  is    purely  that  of  u 
estate  agent.     Where  a  taxing  officer  hss  to    | 
tax  matters  not  covered  by  Appendix  N.  to     i 
the  <<  Rules  of   the  Supreme  Court  1884,"  b     I 
is  not  bound  to  apply  the  schedules  of  cam 
in    that   appendix.      In    rb    Bidgewat  iB 
Irwin Hi 

6.  Taxation— BiU  of  costs— Proceed 

bejore  Chief  Clerk — Alloveance  of  two  cowwrf- 
Increased  fees— Attendance  of  ptcUntif  oi  wt- 
ness^  cUhwance  Jor — Instructions  Jor  hrifj- 
"  Rules  of  Supreme  Court  1900  "-Order  LIh 
r.  28.  ]  In  proceedings  before  the  Chief  Qerk, 
the  allowance  of  two  counsel,  even  on  a  taxatki 
as  between  solicitor  and  client,  should  sot  be 
recognized  except  in  cases  of  real  magnit^ 
Where,  in  proceedings  before  the  Chief  Cbi 
there  is  a  protracted  inquiry  extending  wtt 
many  days,  oounsel  may  properly  be  aJloni 
increased  fees,  but  such  incre&iied  fees  moik  be 
regulated  upon  the  same  calculation  as  to  tiv 
as  refreshers  in  an  ordinary  action.  A  pUiotiS, 
being  the  executor  under  the  will  of  a  penoo 
whose  estate  was  being  claimed  against  opon  u 
alleged  liability  as  a  contributor  on  the  B  list  of 
a  company  in  liquidation,  will  not  be  allovad 
coats  of  attending  from  day  to  day  in  tk 
hearinff  of  such  claim  before  the  Chief  Qerk, 
even  although  he  may  be  briefed  as  a  witnea 
The  item  "instructions  for  brief"  discuflci 
Tucker  v.  Mulligan      -        -        -       -    128 

6.  Taxation— Bill  of  cosU  —  "/wfrue- 

tions  Jor  brief** — Ttoo  counsel^  aUowawx  ofm 
motions.]  On  a  motion  to  the  Court  the  taiiB| 
officer  may  in  his  discretion  allow  the  fees  a 
two  or  more  counsel.  There  is  no  practice  of 
the  Court  to  disallow  fees  to  two  cotmsel  od  & 
motion  to  the  Coutt.  Headnote  to  Baxter^. 
Hill  A  Christie  ([1896]  18  A.L.T.  33)  diaap^ 
proved  of .  The  item  "instructions  for  brief'  i 
18  allowable  on  taxation  as  between  party  asl 
party  in  a  proceeding  by  way  of  motion  to 
the  Court.      In  rb  James  McEwan  axd  Co. 

Limited ^^^      i 

BUI  of  costs — Right  of  client  to  demand 

See  Solicitor  and  Cliejjt.  [Ill 

Charges  for  obtaining  probate— Gross  or      | 

net  value—"  Property  left "— Prepart- 
tion  of  statement  -  -  -  791 
See  Probate  Cuaroks  Act  1903. 

Costs  against  the  Crown— Information  br 

Attorney-General— Practice  -  859 
See  Crown. 

Costs  of  preparation  and  filing  schedule-       , 

Deed  of  assignment  for  benefit  of 
creditors  —  Subsequent  insolveB<^ 
Rights  of  trustees  under  deed  -  797 
See  Insolvjcncy. 


Digitized  by  VjOOQIC 


Vol.  XXIX. 


INDEX. 


1029 


COSlS—conHnued. 

—  Security  for — Action  by  person  out  of 
jurisdiction — Order  for  security  328 
See  Skcdmty  fob  Costs. 

COUNTY  COURT— Practice— County  Court 
Act  1890— (i^o.  1078),  a,  64— Action  for  debt  and 
liquidated  demand— Money  had  arid  received.] 
The  plaintiff  brought  an  action  against  the 
defendant  in  the  County  Court,  indorsing  his 
Bammons  as  a  special  summons  under  sec.  64  of 
the  County  Court  Act  1890.  The  particulars 
indorsed  on  the  summons  alleged  that  the 
plaintiff  had  been  induced  by  the  fraud  and 
misrepresentation  of  the  defendant's  agent  to 
enter  mto  a  contract,  and  had  paid  a  deposit  of 
501, ;  that  the  misrepresentations  were  false, 
and  that  the  consideration  for  the  deposit  had 
wholly  failed,  and  claimed  the  return  of  the 
60^.  An  alternative  claim  was  added  claiming 
50^.  as  money  had  and  received.  Upon  an 
objection  being  taken  that  the  claim  was  not 
one  for  a  debt  or  liquidated  demand  within  the 
meaning  of  sec.  64  :—Held,  that  the  particulars 
disclosed  circumstances  which  amounted  to  a 
claim  for  money  had  and  received,  and  that  the 
alternative  claim  did  not  alter  the  nature  of  the 
preceding  claim,  and  that  therefore  the  action 
was  for  a  liquidated  debt  or  demand  within 
Bee.  64  of  the  County  Court  Act  1890.  Horri- 
GAN  V,  McPherson  -        -        .        .    189 

2.    Act    1890    {No,     1078),     «.    64— 

Special  Bummons— Claim  Jor  use  and  occupation 
—Debt  or  liquidated  demand.]  An  action  for 
nae  and  occupation  may  be  commenced  by 
ipecial  summona  under  sec.  64  of  the  County 
Own  Act  1890.  Rock  Freehold  Land  Company 
y.  Cunliffe  ([1894]  20  V.L.R.  328)  overruled. 
BnCH  V.  POTTEB 880 

CREATION  OF  NEW  BENEFICIAL  IN- 
TERESTS—Settlement  made  under 
authority  of  will — Deed  of  settlement 
See  Stamps.  [161 

CRIMINAL  LAVf  — Crimea  Act  1891  [No. 
1231),  a.  17 — Abduction  vnth  intent  to  unlaw- 
fully and  carnaUy  know — Materiality  oj  girVa 
vnllingneaa — Misdirection,]  The  prisoner  was 
presented  under  sec.  17  of  the  Crimes  Act  1891 
for  unlawfully  taking  a  girl  under  the  age  of 
eighteen  years  out  of  the  possession  and  against 
the  will  of  her  mother,  with  intent  that  she 
should  be  unlawfully  and  carnally  known  by 
him.  The  presiding  Judge  directed  the  jury 
"that  the  girl's  willingoess  to  go  with  the 
accused  was  immaterial,  and  that  the  section 
was  meant  to  preserve  the  parents'  control  over 
a  girl  who  was  still  under  their  control,  what- 
ever the  girl's  disposition  was,"  and  reserved 
the  question  whether  his  direction  was  right : — 
Held,  that  the  direction  was  insufficient,  and 
Dew  trial  ordered.  Reg.  v.  Biswell  ([1847]  2 
Cox.  C.C.  279)  and  Reg.  v.  MankUton  ([1853] 
Dearsley  C.C.  159)  disapproved  of.  Reg.  v. 
Uenkera  ([1886]  16  Cox.  C.C.  257)  and  Reg.  v. 


CRIMINAL  LAVf-continued. 

Oliver  ([1866]  10  Cox  C.C.  402)  approved  and 
followed.    Rex  v.  Macknsy     •        -        -    22 

2.    Larceny  —  Fixtures  —  Detachable 

amalgam  plates — Larceny  at  common  law — 
Crimes  Act  1890  {No.  1079),  as.  97,  307.]  A. 
was  presented  and  convicted  of  feloniously  re- 
ceiviug,  knowing  the  same  to  have  been  felon- 
iously stolen,  a  copper  plate,  which  was  an 
essential  part  of  an  undoubted  fixture  (a  ripple 
table),  but  was  for  its  complete  use  intended 
to  be  and  was  in  fact  periodically  detached  : — 
Held:  (a)  That  the  plate  was  itself  a  fixture, 
and  therefore  could  not  be  the  subject  of  larceny 
at  common  law.  {b)  That  the  conviction  for  re- 
ceiving must  be  quashed : — Semble  {per  Maddsn, 
C.J.)  The  conviction  could  not  be  sustained 
under  sees.  97  and  307  of  the  Crimes  Act  1890. 
Rex  v.  Dowsey 453 

8.  Letter  demanding  money  vnth  men- 
aces— Reasonable  and  probable  caiue— Opinion 
and  belief  of  the  prisoner — Crimes  Act  1890  {No, 
1079),  8.  113.]  The  words  "without  any  reason- 
able and  probable  cause"  in  sec.  113  of  the 
Crimes  Act  1890  apply  to  the  demand  of  money, 
etc.  Reg.  v.  Hamilton  ([1843]  1  C.  A  K.  212) 
followed.  To  entitle  a  prisoner  to  be  acquitted 
on  a  charge,  under  sec.  113  of  the  Crimes  Act 
1890,  of  **  sending  a  letter  demanding  money 
with  menaces  and  without  any  reasonable  and 
probable  cause,"  the  jury  should  find  that  there 
was  in  their  opinion  reasonable  and  probable 
cause  for  the  demand,  and  that  the  prisoner 
honestly  believed  that  there  was  a  proper 
demand.  Reg.  v.  John  Chalmers  ([1867]  10  Cox. 
C.C.  450)  followed.  The  Queen  v.  Nathalie 
Miard  ([1844]  1  Cox.  C.C.  22)  not  followed. 
Rex  v.  Craig 28 

Intent  to  commit  a  felony — Place  of  public 

resort— Ramp  leading  to  railway  plat- 
form   789 

See  Police  OFrENCES  Act. 

CROWN— C7o«**— Pouter  to  avxird  costs  against 
the  Crown  —  Crown  Remedies  and  Liability 
Act  1890  {No.  1080),  FaH  I,— Information  bif 
the  AttomeyOeneral  —  Order  for  costs  made 
unthout  jurisdiction — Taxation,]  There  is  no 
power  to  order  the  Crown  to  pay  the  costs  of  a 
successful  defendant  in  an  information  by  the 
Attorney-General  under  Part  I.  of  the  Crown 
Remedies  and  Liability  Act  1890.  Where  such 
an  order  had  been  erroneously  made  on  the 
hearing,  and  there  had  been  no  appeal: — 
Held,  that  the  defendants  were  entitled  on  taxa- 
tion of  their  costs  to  be  allowed  as  against  the 
Crown  such  costs,  charges,  and  expenses  as 
had  been  reasonably  incurred  in  connection 
with  a  commission  to  take  evidence  in  England, 
and  that  these  included  the  costs  of  proceed- 
ings before  the  English  Ourts  for  the  deter- 
mination of  questions  arising  during  the  taking 
of  evidence  under  the  commission.  Thb  Kiko  v, 
Austin 859 
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CROW^— continued. 

Time  nmning  against  the  Crown— Advene 

poBsesaion  —  Limitation  of  action  ~ 
Crown  licence  followed  by  grant  692 
tSee  RjtAL  Pbopxrtt  Act  1890. 

CROWN  LANDS  —  Grazing  area  —  Trespass 
upon — Driven  sheep — Notice  -  641 
See  Land  Act  1901. 

Licensee  of — Power  to  create  easement — 

Flow  of  water — Acquiescence  -  82 
See  Water. 

CRUELTY— Injury  to  mental  healths-Judicial 
separation  ....     732 

See  Husband  akd  Wifb. 

CUSTOMS— C7ommofii0ea^A  OusUmt  Act  1901 
{No,  6),  M.  234  (a),  (e),  261— Invoice  for  goods 
r^  erring  to  enclosure  of  other  goods— Custonu 
entry  omitting  reference  to  enclosure — Declara- 
tion  —  Untrue  statement  —  Evasion  qf  duty — 
Amendment  of  injormation  —  Alteration  0/ 
charge,]  The  defendant  firm  imported  from  its 
London  house  5  bales  of  carpets  and  fluor 
coverings,  on  the  invoice  for  which  was  the 
memorandum  *'  Paroel  enclosed  for  X.  from 
Y.,"  X.  being  the  representative  of  the  firm  in 
Melbourne.  The  snipping  clerk  of  the  de- 
fendant firm  presentea  at  the  Customs  House 
an  entry  relating  to  **5  bales  of  carpets  and 
floor  ooverings,"  and  giving  all  the  required 
particulars  in  regard  to  them,  but  making  no 
reference  at  all  to  the  enclosed  parcel ;  and  in 
a  declaration  in  the  form  required  by  the 
reflations  stated,  **  I  further  declare  that  the 
said  goods  are  properly  described  in  this  entry 
and  that  the  particulars  herein  given  are  true 
in  every  respect  and  in  the  said  invoice  and 
that  nothing  on  my  part  nor  to  my  knowledge 
on  the  part  of  any  other  person  has  been  done 
concealed  or  suppressed  whereby  His  Majesty 
the  King  may  be  defrauded  of  aoy  part  of  the 
duty  lawfully  due  on  the  said  goods."  Subse- 
quently, in  applying  for  delivery  of  the  goods, 
tne  shipping  clerk  drew  the  attention  of  the 
Customs  official  to  the  memorandum  on  the 
invoice,  and  the  parcel  was  found  to  contain 
three  suits  of  clotnes,  a  post  entry  in  regard 
to  which  was  then  made,  and  the  dutv  short, 
amounting  to  2/.  lOs.,  paid.  The  defendant  was 
charged  with  making  a  statement  which  was 
untrue  in  certain  particulars,  contrary  to  sec. 
234  {e)  of  the  Customs  Act  1901  :—Held,  that 
the  defendant  firm  was  guilty  of  the  offence 
charged : — Held  further^  that  the  magistrate 
before  whom  the  information  was  heard  was 
bound,  if  it  became  necessary,  to  amend  the 
information  so  as  to  charge  the  defendant  firm 
with  havinff  evaded  the  payment  of  duty,  and 
that  the  defendant  firm  was  guilty  of  such 
offenoe.     Christie  v,  Tkmplxton  -        -     860 

{pommonwealth)  —  Invalidity  of   parts — 

Section  55  of  the  Commonwealth  of 
Australia  Constitution  Act  201,  229 
See  Commonwealth  Constitution  Aot 


CUSTOMS  AND  EXCISE  DUTIES  ACT  1800 
—Act  No.  1082,  s,  Vb6-8aU  of  liquor  wUkoet  a 
licence — Complaint  for  goods  sold  and  dditeni 
—Defence,  of  illegality,  onus  of  proof  of.]  By 
sec.  155  of  the  Customs  and  Excise  Dtiitt  Act 
1890  it  is  provided  that  it  shall  not  be  lawful 
for  a  person  to  sell  **  spirits,  wine,  or  fennented 
liquor,"  unless  such  person  holds  a  lioeoee 
authorizing  such  sale.  In  a  claim  forgoodi  sM 
and  delivered,  such  goods  consisting  of  ifiinb 
and  wine,  at  the  close  of  the  complaimmt's  eae 
the  defendant  raised  the  point  that  no  liceaoe 
authorizing  the  sale  of  such  liquors  hsd  ha 
proved,  and  he  asked  for  judgment  :—Hdd, 
that  the  sale  of  spirits  and  wine  was  imlsvfEl 
only  when  the  facts  mndering  it  illegal  hsd  bn 
proved,  and  that  it  was  for  the  defendut  to 
prove   such  illegality.     Twomet   v.  0'£iid 

79 

DAM    IN    WATERCOURSE-ErectioD  of- 

Rinarian  owners — Right  to  praenv 

bed  of  stream — Weir — ErosiooofU 

See  Wateb.    2.  [M 

DAMAGES,    LIABIUTT    FOR-InBoffidtt 

drain— Liability  of  municipal  cooial 
— Nuisance  -        -       -  3W 

See  Local  Government. 

DEBENTURES-**  Goods    and   chattels "-U 

Eliz.,  c.  6 102 

See  Bankruptcy. 

DEBT  OR  UQUIDATED   DEMAND -Sp«^ 

ally  indorsed  writ — Final  jadgmat- 
Contractforsaleof  land— Deposit  601 
See  Practice.    7. 

DEBTS  —  Assignment  of  debt  —  EqnitiUe 
assignment  —  Promise  by  debtor  of 
assignor  to  pay  future  debt-M 
Debts  Act  1806  -  .  .  .  5S0 
See  Assignment  of  Debt. 

DEDICATION  OF  HIOHWAT-Coipontis 

created  by  Statute-  Dedication  vteasr 

Satible  with    objects   of   corporsti* 
ee  Corporation.  [4^ 

DEDUCTIONS  FROM  INCOME-Tnyelling 
expenses  —  Income-earning  bosiooMi 
See  Income  Tax.    2.  [298 

DEED  OF  ASSIGNMENT-Creditor's  deed- 
Subsequent  insolvency  -Right  of  tm- 
tees  under  deed-  ComnunioD— Goj^ 
See  Insolvenct.  l787 

DEED  OF  SBTTLBMENT-Creation  of  d^ 
beneficial  interests  -  Settlemeot  nuJ' 
under  authority  of  will— Daty  •  1^ 
See  Stamps. 

DEFAMATION  -  Justification  -  Vsriatif 
between  libel  and  matter  plesdeda 
justification— Particulars  -  -  »8 
See  Pleading. 
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SEMAND  FOR  WATER  RATES -Sevenl 

yean'  rates  included  in  one  demand — 
Sufficiency  of  -  -  •  -  886 
See  Watkb  Acts. 

DESERTION  OF  ILLEGITIMATE  CHILD- 

Summons  for  —  "  Writ  of  summons 
issued  out  of  a  Court" — Service  in 
other  States  ....  881 
See  Sebvicb  and  Execution  of  Pro- 
cess Act  1901.    2. 

DEVICE — Distinctive  device,  letters  part  of — 
Rectification  of  register  -  -  966 
See  Trade  Marks.    4. 

DIRECTOR  OF  COMPANY— Expenses  in 
earning  fees  as  director — Deductiens — 
TraveUing  expenses   •        -  298 

See  Income  Tax.    2. 

DISCOVERT— Application  for  before  delivery 
of  statement  of  claim — No  affidavit  in 
support  necessary       -        -  100 

See  Practice.     3. 

DISPENSATION  WITH  CONDITION- Cer- 

tificate  of  discharge — Freedom  from 
responsibility  for  insufficiency  of  assets 
See  Insolvency.    3.  [686 

DISPENSING     WITH    ADMINISTRATION 

BOND— Practice--Juri8diction  826 
See  Probate  Practice. 

DISPOSITION    OF   PROPERTY-Fraud    of 

insolvency  law— Interest  in  grocer's 
licence— In  case  holder  should  become 

insolvent 69 

See  Insolvency.    2. 

DISPUTES    BETWEEN    HEMBERS-Arbi. 

tration — Rules  of  building  society — 
Construction  of— Jurisdiction  of  Court 
See  Building  Society.    2.  [917 

Rules  registered— Jurisdiction  of  Supreme 

Court — Ouster  of  jurisdiction  -  280 
See  Friendly  Society. 

DISSOLUTION  OF  MARRIAGE  -  Discre- 
tionary bar  to  decree — Adultery  of 
petitioner  ....    442 

See  Divorce.    2. 

DIVIDENDS  ON  SHARES -LUbility  of  bene- 
ficiary  to  income  tax  •  -  -  525 
See  Income  Tax.    3. 

^VfORCE—Afarriage— Nullity  euit—ProhibiUd 
degrees  0/  affinity,  ]  The  marriage  of  a  man  with 
the  daughter  of  the  sister  of  his  deceased  wife 
i«  null  and  void.    Smith  v.  Smith    •        •    98 

2 Marriage  Act  1890  (iVo.  1166),  m.  74, 

83,86 — Discretionary  bar—OonsolidcUing  Acts, 
effect  o/.]  Sec.  86  of  the  Marriage  Act  1890, 
which  empowers  the  Court  in  its  discretion 
^nder  certain  circumstances  to  refuse  to  grant  a 
decree  of  dissolution  of  marriage,  applies  to  all 
decrees  of  dissolution  under  the  Act.     Doncan 

».  Duncan 442 

See  cases  under  **  Husband  and  Wife." 


DONATIO  MORTIS  CAUSA-Gift  by  master 
to  servant  of  goods  in  custody  of 
servant — Gift  subsequent  to  possession 

by  servant 814 

See   Administration    and    Probate 
Act  1890.    3. 

DOUBLE  PORTIONS— Rule  again.t— Ademp- 
tion of  devise  of  land  by  gift  inter  vivos 
— Advancement  -  -  -  -  4 
See  Will.    4. 

DRAINS,  INSUFFICIENCY  OF-Injury  to 
private  owner— Nuisance  -  -  808 
See  Local  Government. 

DUTIES  OF  CUSTOMS— Untrue  statement- 
Enclosure  within  other  goods — Evasion 

of  duty 350 

See  Customs. 

DUTIES  ON  ESTATES  OF  DECEASED 
PERSONS— Properties  transferred  by 
gift  inter  vivos — Duty  payable  by  trans- 
ferred properties  or  by  estate  •  814 
See  Administration  and  Probate 
Act  1890.    3. 

Settlement— Voluntary  —  Trust    to  take 

effect  after  death  of  settlor         -       82 
See  Administration    and    Probate 
Act  1890. 

Voluntary  settlement  —  Trusts   to    take 

effect  during  lifetime  of  settlor  89  (n.) 
See  Administration     and     Probate 
Act  1890.    2. 

DWELLING-HOUSE— Residence  and  business 
purposes— Capital  value  of  part  used 
for  business  ....  298 
See  Income  Tax.    2. 

ENGLISH     RANKRUPTCT    ACT    1888  — 

Trustees  under — Right  to  sue  in  Vic- 
toria—'' Goods  and  chattels  "—Deben- 
tures   102 

See  Bankruptcy. 

ESTOPPEL— Order  of  Court  of  Petty  Sessions 
for  rates— Rateability  of  land  for  subse- 
quent year— Rates— Exemption  886 
See  Local  Government.    3. 

EVASION  OF  DUTY-Untrue  statemenl^ 
Declaration  -Entry  omitting  reference 
to  enclosed  parcel      -  850 

See  Customs. 

EVIDENCE  —  Uncontradicted  evidence  disbe- 
lieved by  magistrates— Duty  of  magistrcUes — 
Claim  by  wife  to  household  goods.]  Where  facts, 
which  might  have  occurred,  are  sworn  to  have 
in  fact  occurred,  and  the  evidence  is  uncontra- 
dicted, magistrates  are  bound  to  find  in  accord- 
ance with  such  evidence,  however  much  they 
may  suspect  it.  Dulon  v.  Roberts  ([1890]  U 
A.L.T.  168)  referred  to  on  the  question  of  a 
wife's  claim  to  goods  ostensibly  belonging  to  her 
husband.  Stephens  v.  McKenzie;  McSbnzie, 
Claimant 662 
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EVIDENCE— con^'nuec;. 

Bankers'  books — Production  of — Verified 

copies— Admissibility  of  in  evidence 
Ste  Praotici.    2.  [186 

EflFect  of— Register  of  land  tax— Sale  of 

part    of    landed    estate  —  Notice    to 

registrar 940 

See  Land  Tax.    2. 

EXECUTION— Writ  of  H,  /a.— Form  of— Joint 
debtors — Writ  issued  against  one  joint 
debtor— Irregularity  •  -     885 

Set  Practice,    4. 

EXECUTORS,  DUTIES  OF-Legacies  charged 
upon  epeeifically  devised  reed  estate — Personal 
estate  insufficient  to  pay  legacies  —  Duty  of 
executors  to  sell  real  estate  to  pay  legacies — 
Coiis.']  Under  the  Administration  and  Pro- 
hate  Act  1890  it  is  the  duty  of  executors, 
where  the  personal  estate  is  insufficient  to 
pay  legacies  which  are  charged  upon  specifi- 
cally devised  real  estate,  to  sell  such  real 
estate  in  order  to  pay  such  legacies. 
Legatee  succeeding  in  a  claim  for  payment 
of  legacy  in  a  certain  priority  allowed  costs 
out   of   the    general    estate.     Gray  v.  Gray 

[1000 

EXEMPLIFICATION    OF    PROBATE-Pro 

bate  granted  in  other  States  to  three 

executors'  application  for  re-sealing  by 

one 681 

See  PROBATB  Practice,    3. 

FALSE  ENTRY— Genuine  invoice— Belief  of 
declarant  —  Penalty  —  Justices  Art 
1890,  88.  141,  146  -  .  .  201 
See  Commonwealth  Constitution  Act. 

JPJ.  PA. — Writ  of — Joint  debtors— Issue  of 
writ  aeainst  one  of  two  joint  debtors — 
Irregularity  .  -  .  .  885 
See  Practice.    4. 

FINAL  JUDGMENT— Specially  indorsed  writ 
— Contract  for  sale  of  land— Deposit 
See  Practice.    7.  [601 

FIXTURES— Larceny— Ripple  table  -  Crim^^ 
Act  1890,  ss.  97,  307  -        -     4>53 

See  Criminal  Law.    2 

FOG — Collision  on  high  seas  in  fog— Departure 
from  regulations — Foreign  ships— if^T- 
chant  Shipjdng  Act  1894,  s.  419,  sub- 
sec.  (4) 874 

See  Ship  and  Shipping. 

FOOD,  ARTICLE  OF— Adulteration— Same 
article  —  Admixture  —  One  purchase 
See  Health.  [394 

FOREIGN  DEBTOR  —  Foreign  creditor  — 
Promise  by  debtor  of  assignor  to  pay 
future  debt— Booh  Debts  Act  1896 
See  Assign MKNT  of  Debt.  [660 

FRAUD— Alteration  of  cheque— Liability  of 
banker — Facilities  for  fraud  —  Negli- 
gent filling  up  cheque  -  -  804 
See  Banker  and  Customer.  i 


FRAUDS,  STATUTE  OF-Part  perfa 

Parol  promise  to  leave  property  in 
consideration  of  marriage  •  -  640 
See  Instruments  Act  1890. 

FRIENDLY  SOCIETY— ^rf  1890  {No.  lOM), 
ss.  4,  5,  13,  20— Friendly  Societies  Act  1891 
{No,  1232),  s,  12— Rules  and  amendmenti  m- 
formally  made— Effect  of  registration  of—Dit- 
pHte  between  member  and  society— Jurisdictin  of 
Supreme  Court  —  Parties  —  Non-joinder  of] 
The  acknowledgment  of  registry  of  an  amcei- 
ment  of  a  rule  of  a  friendly  society,  vmd 
under  sec.  13  (5)  of  The  Friendly  Soci^tks  Ad 
1890,  is  conclusive  evidence  that  such  amend- 
ment  has  been  duly  made,  as  well  as  that  it 
has  been  duly  registered.  A  provbion  ia  tbe 
rules  of  a  friendly  society  that  "all  ditpota 
between  a  member  or  person  claiming  throogli 
a  member  or  under  the  rules  of  the  society  aa 
the  society  or  any  officer  thereof  shall  be  d^ 
cided  by  "  the  governing  body  of  the  wdefy 
does  not  oust  the  jurisdiction  of  the  Snpme 
Court  in  an  action  by  a  member  in  whidi  tkt 
complaint  is  that  the  defendants,  acting  raier 
certain  amended  roles  purporting  to  hare  beea 
made  by  the  society,  but  which  the  plainiiS 
alleges  to  have  been  illegally  made,  hare 
usurped  the  control  of  the  business,  funds,  and 
property  of  the  society.  In  such  an  action,  u 
the  society  may  be  interested  in  maintaioiiif 
the  validity  of  the  amended  rules,  it  or  sols^ 
one  representing  it  should  be  joined  either  tfi 
plaintiff  or  defendant.     Brosnan  v.  Trait  91 

GAMINO  AND  WA6ERIN6-^er«e/  B^ 

Suppression  Act — Evidence^Coudoet 
showing  purpose  •  -  •  665 
See  Stbkkt  Betting. 

OAS  MAINS  —  Connection  with  setr^ 
properties — Sewered  and  nnsewtfsi 
properties— Rates  -  -  •  840 
^(e  Sewers  Rates.     3. 

GENERAL  SESSIONS— Appeal  to-Reu» 
able  time  for  appeal — ^Delay-Onk 
for  pre -maternity  expenses  -  66 
See  Appeal  to  General  Sessions. 

GIFT  OF  PROPERTIES    IN  UFETIH^ 

Probate     duty— Whether   transfcmd 
properties  to  bear  duty  or  estate     814 
i^ee   Administration     and   PBOBin 
Act  1890.    3. 

GOLD  BUYERS  ACT  1901— (iVo.  1780),  *«.  3, 
8 — Buying  unwrought  gold  without  a  Hcenet- 
Information— Sufficieney  ot— Person  from  •£*«« 
gold  bought— Striking  out  informcUion— Order  t» 
review.]  In  an  information  under  sec  3  of  the 
Oold  Buyers  Act  1901  for  buying  gold  witboot* 
licence,  it  is  not  necessary  to  state  from  whan 
the  accused  is  alleged  to  have  bought.  A  vai 
charged  simply  with  buying  unwrought  pM 
without  being  licensed  so  to  do.  The  nu^- 
trates,  before  any  evidence  was  taken,  required 
the  prosecution  to  state  from  whom  accused 
was  alleged  to  have  bought,  on  the  groond  tbit 
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GOLD  BUYERS  ACT  iWi-eonUnued. 
in  the  absence  of  such  information  he  wonld  be 
prejudiced  in  hU  defence.  The  prosecution 
refused  to  give  the  information  required,  and 
the  maffistrates  thereupon  struck  out  the 
case  :—Sddf  that  they  were  wrong  in  so  doing. 
Gibson  v,  Lee  Suey       ...        -     418 

GOODS,  DESCRIPTION  OF-Trade  descrin- 
tion— **  Get  up  '*  common  to  the  trade 
— Labels,  etc.,  calculated  to  deceive 
See  Trade  Marks.    2.  [182 

GOVERNMENT  GAZETTE -Proclamation  in 
— VaUdity  of  -  -  -  -  18 
See  Vegetation  Diseases  Act  1896. 

GRAZING  AREA— Crown  lands— Sheep  driven 
over  grazing  area — Notice — Trespass 
Sfe  Land  Act  1901.  [641 

GBOCER*S  LICENSE— Right  to  purchase- 
Order  of  Court  giving  right  to  pur- 
chase— ^Fraud  on  insolvency  laws  69 
See  Insolvency.    2. 

HABEAS  CORPUS-Child  boarded  out- 
Power  to  demand  back  child— Regula- 
tions   686 

See  Neglected  Children's  Act  1890. 

HARBOUR  TRUST  ACT  1890 -Dedication  of 
highway  —  Pontoon  bridse  —  Trustees 
vested  with  land  for  public  purposes 
See  Corporation.  [467 

EEkLJE- Health  Act  1890  {No,  1098),  ss.  43, 
61,  71 — Adulteration— Purchase  for  analysis^ 
Purchase  of  three  bottles  of  the  same  article — Ad- 
rsktiurt  and  mbdivinon  irUo  three  parts — "  Any 
ttrticie" — Compliance  with  statutory  provisions.'\ 
The  informant  purchased  in  the  defendant's  fac- 
tory three  bottles  of  raspberry  vinegar  manufac- 
tured by  the  defendant,  intimating  his  intention 
of  having  the  vinegar  analyzed.  He  opened  the 
bottles,  mixed  their  contents,  and  rebottled 
the  mixture  into  three  bottles,  each  of  which 
was  marked  and  sealed,  and  one  was  delivered 
to  the  vendor,  one  to  an  analyst,  while  the 
third  was  retained  by  the  informant : — Heldy 
that  there  was  but  one  purchase  of  a  quantity 
of  one  article  of  food,  and  that  sec.  61  (a)  of 
the  Health  Act  1890  had  been  complied  with. 
Mason  v.  Cowdary  ([1900]  2  Q.B.  419)  and 
FtcUt  V.  Walsh  ([189i]  2  Q.B.  304)  discussed 
and  distinguished.     Rocue  v.  Lavis       •     894 

2.  Ad  1890  (No,   1098),   w.  194,   196, 

197,  198,  199,  204,  2U^Vaecination— Informa- 
tion for  failure  to  have  child  vaccinated— Defence 
-^Certificate  of  vaccination  after  information 
lodged.^  The  production  of  a  certificate  of 
successful  vaccination  is  a  sufficient  defence  to 
an  information  under  Part  IX.  of  the  Health 
Act  1890  for  failing  to  have  a  child  vaccinated 
even  though  such  certificate  was  obtained  and 
such  vaccination  took  place  not  only  after  the 
expuration  of  six  months  from  the  birth  of  the 
child,  but  after  the  information  was  lodged. 
The  defendant  was  the  father  of  a  child  which 


HEALTH— continued. 

was  born  on  13  th  May  1902.  No  steps  were 
taken  to  have  the  chUd  vaccinated  until  7th 
October  1903,  when  a  certificate  of  unfitness,  in 
the  fonn  of  Schedule  XV.,  was  given  by  a 
medical  practitioner,  postponing  vaccination 
till  7th  December  1903.  An  information  for 
failure  to  have  the  child  vaccinated  was  lodsed 
and  issued  on  9th  October  1903,  the  hearing 
of  which  was  adjourned  till  11th  January  1904. 
On  8th  December  the  child  was  successfully 
vaccinated  by  a  medical  practitioner,  who  on 
14th  December  gave  a  certificate  to  that  efi'ect 
in  the  form  of  Schedule  XVII.  i-Held,  that 
the  production  of  this  last-named  certificate  at 
the  hearing  was  a  good  defence  to  the  informa- 
tion.    Akkrotd  V,  Phillips   -        -        -    662 

HIGHWAY,  DEDICATION  OF  -  Dedication 
incompatible  with  objects  of  corpora- 
tion—Trustees  invested  with  funos  for 
public  purposes  ....  407 
See  Corporation. 

HIRING  AND  PURCHASE- J ^<f«m<m/  for 
purchase — Hirer  to  pay  monthly  rent  till  total 
sum  paid  —  A  bsolute  contract  to  purchase — 
Arrears  oj  instalments—  Use  and  hire  — Form  oj 
action — Jurisdiction  oJ  juntices,]  Under  a  pur- 
chase and  hiring  agreement  relating  to  an 
organ,  the  hirer  agreed  to  pay  a  deposit,  and 
to  pay  lis.  every  month  ''during  the  continu- 
ance of  the  contract,"  and  that  as  soon  as  the 
hirer  had  paid  the  total  sum  of  27/.  lOs.  the 
organ  should  become  his  absolute  property  : — 
Held  an  absolute  contract  to  purchase,  and 
consequently  the  instalments  could  not  be  re- 
covered as  use  and  hire,  although  so  designated 
in  the  agreement,  nor  was  the  amount  of  such 
instalments  recoverable  as  for  goods  sold  and 
delivered,  because  the  property  in  the  article 
still  remained  in  the  venaor.  Scttons  Pro- 
PRiKTARY  Limited  v,  Richards     -        -    743 

HUSBAND  AND  VflFE -Judicial  separation 
— Cruelty.]  In  a  suit  for  judicial  separation  on 
the  ground  of  cruelty  a  decree  may  oe  granted 
where  the  evidence,  though  not  proving  bodily 
injury,  shows  injury  to  the  petitioner's  mental 
heiEJth.    Stonkham  v,  Stoneham    -        •    782 

2.  — -  Order  for  maintenance — Resumption 
of  cohabitation  Jor  a  time— Disobedience  of  ordtr 
for  maintenance — Marriage  and  Matrimonial 
Causes  Act  1864  {No.  268),  <«.  30,  Si  —  Marriage 
Act  1890  {No.  1166),  ss.  42,  43, 51.]  In  1889  an 
order  was  made  against  a  husband  under  sec. 
31  of  the  Marriage  and  Matrimonial  Causes  Act 
1864  (now  sec.  43  of  the  Marriage  Act  1890) 
directing  him  to  pay  the  sum  of  lOs.  weekly  for 
the  maintenance  of  his  wife,  on  the  ground 
that  he  had  deserted  her  and  left  her  without 
means  of  support.  In  1895  the  husband  co- 
habited with  his  wife  for  about  a  month, 
during  which  time  he  maintained  her.  The 
husband  then  again  deserted  his  wife,  but 
continued  to  pay  her  lOs,  a  week  until  De- 
cember  1902,  when  the  payments   altogether 
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ceased  i—HM,  that  the  order  for  maintenance 
was  annulled  by  the  subsequent  resumption 
of  cohabitation,  and  that  therefore  the  wife 
could  not  succeed  in  proceedings  against  her 
husband  under  sec.  51  of  the  Marriage  Act 
1890  for  disobedience  of  such  order.  Boberts 
V.  ROBBBTS 158 

Claim  by  wife  to  goods  seized  in  execution 

—Onus  of  proof  -     652 

See  EviDKNCB. 

Marriage  —  Nullity    suit  —  Prohibited 

degrees  of  affinity      -        -        •       98 
See  DivoBCB. 

-^—  Policy  for  benefit  of  wife — Death  of  wife 
before  husband  —  Resulting  trust- 
Marshalling  ....  263 
See  Life  Assurance. 

ILLEGALITY,  DEFENCE  OF-Sale  of  liquor 

without  a  licence — Proof  of  defence  ~ 

Onus  of  proof     ....     729 

See  Customs  and  Excise  Duties  Act 

1800. 

ILLEGITIMATE  CHILD  —  Order  for  main- 
tenance    of — Failure    to    pay — Action 

r'nst  executors  of    father— Arrears 
Marriage  Act  1890.  [667 

IMMIGRATION  RESTRICTION  ACT  1901 

{CommonweaUh)—No.  17  of  1901—5.  3  (a)— 
Dictation  by  officer  of  parage  of  fifty  %Dorde,'\ 
By  sec.  3  (a)  of  Act  No.  17  of  1901  it  is  provided 
'*  that  any  person  who  when  asked  to  do  so  by 
an  officer  fails  to  write  out  at  dictation  and 
sign  in  the  presence  of  the  officer  a  passage  of 


iign 

fifty 


fifty. words  in  length  in  an  European  language 
directed  by  the  officer"  is  a  prohibited 
immigrant : — Htldj  that  in  order  to  obtain  a 
conviction  under  this  section  it  is  essential  that 
a  passaffe  of  fifty  words,  neither  more  nor  less, 
should  be  dictated  ;  and  that  where  the  officer 
stopped  after  reading  ten  words  out,  beinff 
satisfied  that  the  immigrant  did  not  understand 
what  was  being  read  to  him,  and  had  not 
attempted  to  write  any  of  the  ten  words  so 
dictated,  no  offence  was  committed.  Christie 
V.  Ah  Fog 5S8 

IMPRISONMENT  OF  FRAUDULENT 
DEBTORS  ACT  1890-Par«  III.— Service  of 
order  for  payment — Justices  Act  1890,  a,  23— 
PeraOTial  service.]  Before  proceedings  can  be 
taken  under  Part  III.  of  the  Imprisonment 
of  Fraudulent  Debtors  Act  1890,  upon  an 
order  for  payment  of  money  made  by  a  Court 
of  Petty  Sessions,  the  order  or  a  copy  thereof 
must  be  served  upon  the  debtor  in  person. 
Service  on  the  debtor  by  delivering  it  to 
another  person  in  the  manner  prescribed  for 
the  service  of  a  summons  by  sec.  23  (1)  of 
the  Justices  Act  1890  is  insufficient.  Ward 
V.  Miller 997 


INCOME  TAX— Consetfu^MMial  tot^-OosMMNi. 
wealth  and  State  authority— Interference  &f 
StcUe  with  Federal  instrumaUality  or  agency— 
Salary  or  aUowoMce  of  member  of  UommomBulA 
Pariiament — Salary  or  allowance  of  Obnmos* 
wealth  Minister  of  the  Crown — Salary  for  work 
done  in  buildings  exclusively  vested  m  tie 
Gommonwealth — LiaMUly  to  taxation  by  &ak 
Legislature — Income  tax — Salary  earned  in  Fi^ 
toria — Divisibility  of  salary  for  purposa  tf 
Income  Tax  Acts — Income  earned,  but  ndyt 
received— Income  Tax  Act  1895  {No.  1374),  a.  S. 
7(1)  {a),  l^— Gommonwealth  of  Australia  Ov^ 
tution  Act  (63  d:  64  VicL,  c  15),  88.  4S,  GL] 
The  salary  or  allowance  of  a  member  of  tb 
Commonwealth  Parliament  is  liable  to  ineoae 
tax  under  the  Victorian  Income  Tax  ActlfSi 
so  far  as  it  is  earned  in  Victoria.  Sectiflo? 
(1)  (a)  of  the  Victorian  Income  Tax  AH  19S 
does  not  exempt  from  taxation  the  sslaijoi 
allowance  of  a  Commonwealth  Minister  of  tke 
Crown,  but  such  salary  or  allowance  ii  ^ 
to  income  tax  under  such  Act  so  far  u  it  ii 
earned  in  Victoria.  Income  tax  is  ptYittt 
under  the  Income  Tax  Act  1895  only  aposik 
amount  of  income  which  has  been  actm&f 
received  by  the  taxpayer  durins  the  taaUe 
year,  and  not  upon  money  earned  by,  bot  doI 
paid  to  him,  during  such  year.  In  re  the  Ineem 
Tax  Acts  (No.  4)  :  WoUaston^s  Case  (28  V.LR 
357)  followed.  DEmden  v.  Pedder  ([1904]  1 
C.L.R.  91)  distinguished.  The  dicta  of  ik 
High  Court  of  Australia  in  jyiOmden  v.  ?e^ 
(1  C.L.R.  91)  as  to  the  applicability  of  tk 
United  States  decisions  to  the  interpretatioD  A 
the  Commonwealth  of  Australia  Constituticn  Ad 
not  followed  ;  but  the  principle  of  the  dedsoo 
of  the  Privy  Council  in  Bank  of  Toroni9  t. 
Lambe  ([1887]  12  App.  Os.  576,  at  p.  587) 
applied.  In  re  The  Income  Tax  Acts  (%•■ 
4).    Deakin's  and  Ltne's  Cases   -       •   748 

2.  Act  1896  {No,  1374),  s.  9,  8ii^«.  1,3 

i9)  W>  o,nd  A— Deductions— Travelling  expeun 
to  and  from  place  of  residence  and  biun»t 
from  and  to  another  place  of  business— Travd^ 
expenses  of  director  of  company — Land  ^ 
improvements  tliereon  used  for  the  purpose  pm^ 
of  gain  and  partly  of  residence — LitU^Uity  to  tan 
—StstimcUe  by  Commissioner  oj  capital  valntol 
portion  used  for  residence,]  The  expenses  in- 
curred by  a  taxpayer  in  periodically  trs?eUiBg 
backwards  and  forwards  between  one  place, 
where  he  both  resides  and  carries  on  bunnefli 
and  other  places  where  he  carries  on  businefl, 
solely  for  the  purpose  of  earning  the  Wi^ 
derived  from  the  trade  carried  on  at  the  Uttff 
places,  may  be  deducted  from  the  taxsU^ 
income  earned  therefrom :  —  Per  Holeotd, 
a'Beckbtt,  and  Hodges,  JJ.  (the  Is^ 
doubting).  The  expenses  incurred  by  a  ttf- 
payer  in  periodically  travelling  backwards  tfd 
forwards  between  one  place  where  be  boti 
resides  and  carries  on   business  and  apotfaff 

Slace  for  the  purpose  of  attending  meetiagia 
irectors  at  the  latter  place,  and  of  earniiig 
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fees  payable  to  him  periodically  for  acting  as 
inch  director,  may  be  deducted  from  the  tax- 
able income  earned  by  him  as  such  director. 
Where  a  portion  of  land  was  used  for  the  jpur- 
poaea  of  a  trade,  and  a  portion  of  the  dwelling- 
house  erected  thereon  was  used  for  the 
purpose  of  doing  the  clerical  and  managerial 
work  in  connection  therewith,  while  the 
remaininff  portions  both  of  the  land  and  the 
dwelling-bouse  were  used  for  the  purposes  of 
residence  and  enjoyment  i^Held,  that  the 
actual  capital  value,  as  estimated  by  the  Com- 
missioner of  Taxes,  of  the  portions  used  for  the 
purposes  of  residence  and  enjoyment  was  liable 
to  income  tax  at  the  rate  of  4  per  cent,  per 
annum.    In  re  The  Income  Tax  Acts  -    298 

8. Ad  1896  {No.  1467),  «.  12— Income 

Tax  Act  1903  {No,  1819),  s.  9  (2)— /ncome— 
hmdend*  m%  shares  in  company — Liability  of 
beneficiary.]  Income  arising  from  dividends  on 
shares  in  a  company  renstered  under  Part  II. 
of  the  Companies  Act  1890,  and  not  carrying 
on  mining  operations  in  Victoria,  is  not  taxable 
under.the  Income  Tax  Acts,  either  in  the  hands 
of  the  trustee  or  of  beneficiaries.  In  re  Income 
Tax  Acts  (No.  «)  ....     626 

4.  Act  1895  (No.  1374),  ss.  2,  9  (11)— 

"  Income  Jrom  personal  exertion  " — Bonus  voted 
from  year  to  year  by  company  to  employ^ — 
Reunrd  Jor  personal  services — Continuity  oj 
payment — Probability  of  recurrence — "  Granted 
tteured  or  aIlou>ed."]  A.  had  been  managing 
director  of  a  company  for  16  years  at  a  salary 
of  600/.  per  annum,  and  during  each  such  year 
^ere  had  been  voted  to  him  by  a  resolution  of 
the  shareholders  at  the  annual  c^eneral  meeting 
of  the  company  the  sum  of  250/.  as  a  bonus  :— 
Bddy  that  the  Commissioner  of  Taxes  rightly 
^Messed  the  sums  so  received  during  the  last 
four  years  as  being  income  derived  from 
personal  exertion,  and  subject  to  income  tax. 
It  is  not  necessary  that  a  **  bonus "  should 
^ve  been  received  under  an  express  agreement 
that  it  should  be  part  of  the  payment  for 
personal  exertion  in  order  to  render  it  liable  to 
mcome  tax.  Section  9,  siib.sec.  11,  of  the 
Income  Tax  Act  1895  covers  all  payments  for 
services  rendered  by  personal  exertion ;  and 
where  such  payments  are  of  a  recurring  nature 
^ey  are  liable  to  income  tax.  In  re  The 
Income  Tax  Acts  (No.  3)    -        -        -   786 

INFANTS — Past  maintenance — Breaking  into 
corpus^-SpeeieU  circumstances.]  Applications  to 
hr^  into  corpus  for  the  purpose  of  past 
n^aintenance  of  infants  will  be  refused  unless  it 
he  shown  that  there  are  some  special  circum. 
■twices  explaining  why  the  application  was  not 
^o^e  before  the  money  was  spent,  or  that  the 
applicant  has  been  compelled  by  urgency  to 
•^pend  money  on  maintenance.  In  re  Welch 
([1854}  23  L.  J.  Ch.  344)  foUowed.     In  re  X. 
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INFANTS— continued. 

Representation  of  —  Originating  sum- 
mons— Direction  to  trustee  to  sell — 
Discretion  of  trustee—Practice  798 
See  Will. 

INFORMATION— SufSciency  of— Striking  out 
information  ....  413 
See  Gold  Buyers  Act  1901. 

INFORMATION  BT  ATTORNEY-GENERAL 

— Practice — Costs  against  the  Crown — 
Crown  Remedies  and  Liability  Act 
See  Crown.  [869 

INFORMER  —  Right  to  prosecute  —  Offence 
against  Act   for   public    protection — 

"Disease" 18 

See  Vegetation  Diseases  Act  1896. 

INJUNCTION  —  Application  for  —  Practice- 
Damages — ^Trade  description — Use  of 
word  "  patent "  after  patent  expired — 
Misconduct — Costs  -  -  -  172 
See  Trade  Marks. 

INSOLVENCY— Am^ment  in  trust  for  benefit 
of  creditors — Trustee^s  commission---Costs  of 
trustee  —  Sequestration  of  assignor's  estate-^ 
Bight  of  trustee  under  deed  of  assignment  to 
deduct  from  moneys  in  his  hands  bdonging  to 
insolvent  estates-Costs  of  preparing  insolvent's 
schedule — Bights  of  assignee  in  insolvency  to 
mcney  in  hands  of  trustee  under  deed  of  assign- 
ment—Insolvency  Act  1890  {No,  1102),  s.  71.] 
The  rights  to  the  payment  of  commission 
properly  chargeable,  and  of  costs  and  expenses 
properly  incurred,  by  trustees  under  a  deed  of 
assignment  for  the  benefit  of  creditors  are 
preserved  by  sec.  71  of  the  Insolvency  Act  1890, 
and  the  trustees  are  entitled,  notwithstanding 
the  sequestration  of  the  assignor's  estate,  to 
deduct  and  retain  moneys  for  the  payment 
thereof  from  the  moneys  in  their  hands  as  such 
trustees  at  the  date  of  the  sequestration.  The 
costs  incurred  in  the  preparation  and  filing  of 
an  insolvent's  schedule  may  be  allowed  out  of 
the  insolvent  estate.  The  assignee  or  trustee  in 
insolvency  has  no  power  to  take  possession  of 
money  in  the  bank  to  the  credit  of  the  trustees 
under  a  deed  of  assignment  for  the  benefit  of 
creditors  made  prior  to  the  sequestration  of  the 
insolvent  estate  : — SembUf  that  the  Judge  of  the 
Insolvency  Court  has  a  discretion  to  allow  the 
payment  out  of  the  insolvent  estate  of  any  re* 
muneration  or  expenses  not  provided  for  by  the 
Insolvency  Acts.    In  re  Ward-Cole      -      797 

2,  Grocer's  license — Action   to  enforce 

right  to  purrhase^Order  of  Court  giving  option 
of  purchase — Proviso  in  fraud  of  insolvency  law 
—Injunction  against  tranter  of  grocer's  license 
— Crder  of  Court  purporting  to  bind  official 
assignee  in  case  of  insolvency— Property  passing 
to  official  assignee — Equitable  interest  in  insol- 
vent's property  —  Official  assignee  — "  Privy."] 
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INSOLVENCT-coiUintMd. 

A.,  the  bolder  of  a  grooer*8  lioenoe,  agreed 
that,  should  he  desire  to  dispose  of  the  licence, 
he  would  give  B.  the  first  option  of  purchasing 
it  for  40^  A.  attempted  to  sell  the  licence  to 
C.»  whereupon  6.  brought  an  action  against  A. 
and  C.  claiming  specific  ]^rformanoe  of  the 
agreement  and  an  injunction  to  restrain  the 
sue  to  C.  In  this  action  an  order  of  the 
Court  was  made  by  consent  ordering  that  upon 
payment  of  the  sum  of  401,  by  K  when 
recjuired  to  do  so  by  A.  his  executors  or  ad- 
ministrators A.  his  executors  administrators  or 
hit  official  assignee  D.  should  he  become  insol- 
vent" should  transfer  the  licence  to  B.,  pro- 
vided that  "  if  A.  should  become  insolvent  B. 
should  be  entitled  to  pay  401,  and  obtain  a 
transfer  of  the  licence  ;  and  granting  a  "  per- 
petual injunction  against  A.  his  executors 
administrators  or  assigns  in  insolvency  should 
he  ever  become  insolvent"  from  transferring 
the  licence  to  any  person  other  than  B.  A. 
afterwards  became  insolvent,  and  D.  was  ap 
pointed  the  official  assignee  of  his  estate  :— 
Per  the  Full  Court  (Madden,  C.J.,  Williams 
and  Hood,  JJ.)i  aiffirming  the  decision  of 
Hodges,  J. : — Held,  that  D.  was  not  bound  by 
any  of  the  provisions  of  the  consent  order,  as 
he  was  neither  a  party  to  the  action  nor  a 
** privy"  to  a  party  thereto  : — Held  cUao,  that 
the  proviso  for  the  transfer  of  the  licence  to 
B.  on  the  insolvency  of  A.  was  void  as  against 
the  policy  of  the  insolvency  law : — Held  further, 
that  the  whole  property  m  the  licence  passed 
to  D.,  and  that  K  had  no  equitable  interest 
therein.  Ex  parte  Maekay  ([1873]  L.R.  8  Ch. 
643)  and  JSx  parU  Barter  ([1884]  26  Ch.  D. 
610)  followed.     Whtts  v.  Williams      -      69 

8.  Insolvency  Act  1890  {No,   1102),  s. 

lS9—Iniolveney  Act  1897  {No.  1613),  «.  10  (1)— 
Cert\/kate  —  ifUpenscUion  tnlh  condition  —  Oir- 
eunutaneea  for  which  insolvent  cannot  justly  he 
held  responsible — Nature  of  responsibility — Pay- 
ment qf  costs  made  condition  precedent  to  certiji- 
eate.]  To  entitle  an  insolvent  to  dispensation 
with  the  condition  of  payment  of  7«.  in  the 
pound  under  sec.  139  of  the  Insolvency  Act 
1890,  what  must  be  shown  is  not  the  absence 
of  any  imprudence  leadins  to  his  insolvency, 
but  freedom  from  responsibility  for  the  insuffi- 
ciency of  his  assets  to  pay  the  statutory 
amount.  Where  it  was  shown  that  an  insol- 
vent never  had  any  assets  beyond  what  he 
earned  as  a  labourer  i^Held  (by  the  Full 
Court,  Hodges,  J.,  dissenting),  that  the  0>urt 
of  Insolvency  was  justified  in  dispensing  with 
the  statutory  condition,  although  his  insol- 
vency has  been  brought  about  through  his 
imprudence  and  temper  in  breaking  a  con- 
tract. Under  the  above  circumstances,  the 
Court  of  Insolvency,  havinff  found  that  an 
opposing  creditor  was  justified  in  bringing  the 
facts  before  it,  granted  the  certificate,  but 
made  the  payment  by  the  insolvent  of  the 
creditor's  costs  a  condfition  precedent  to  the 


INSOLVENCT-eoiUmiied. 

issue  of   the   certificate  i—Held,  that  it  had 
power  to  do  so.     Rs  Habdii^o  -   586 

INSPECTION  OF  DOCUMENTS -DisooTeiT 

before  statement  of  daim— No  sffidivit 

necessary 100 

See  Pkacticb.    3. 

INSPECTION  OF  MINE-Ordcr  lor-^hn^ 
diction  of   Warden   to  make  Hnd 

order ttS 

See  Mines  Act  1890. 

INSTALMENTS,  PAYMENT  BT-Uae  lai 
hire— Contract  of  purchase—Amn 
See  Hiring  and  Pubchask.        [748 

INSTRUCTIONS  FOR  BRIEF-Allowuee  of 
--Party  and  party  costs— MotioD-Da- 
cretion  of  taxing  officer  •    114 

i^ee  Costs.    6 

INSTRUMENTS  ACT  1890-(J^o.  1103US» 
— Part  performance — Parol    promise  to  few 
property  by  will  in  consideration  of  manjsi^ 
*'Rfdes  of  the  Supreme  Court    1900  "-OrAr 
XIV,  (o).]     A.  'verbally  promised  B.  thit,! 
consideration  of  her  marrying  him,  be  voiU 
leave  her  half  his  real  and  personal  estate  bj 
his  will.     B.  thereupon  married  A.,  who  did 
not  leave  half  of  his  property  to  B.  by  bis  vilL 
In  an  action  by  6.  against  the  executrix  of  io 
claiming  a  declaration  that  A.  was  boimd  to 
leave,  by  his  will,  one-half  of  his  property  to 
B.  '.—Held,  upon  an  application  by  the  defeodut 
under  Order  XIV.  {a)  for  judgment,  that  tin 
marriage  was  not  a  sufficient  part  yerlcamn 
to  take  the  case  out  of  sec.  208  of  the  /s^nk 
ments  Act  1890,  and  judgment  was  giw»jjj 
the  defendant.     Hall  i;.  Johi^son  •      •  MB 

8.  208,  209-Sale  of  land-Anthority  d 

agent — Reasonable  and  proper  o^n^ 
--Conditions  of  sale  -  •  •  387 
See  Principal  and  Aoint. 

JOINT  DEBTORS— Writ  of  fL  fa.^ 
against  one  of  several  joint  debt(^ 
Irr^nilarity  •  -  -  •  8i 
See  Fragtiob.    4. 

JUDGMENT,  SETTING  ASIDE -Co«rt 
order— Order  not  passed  snd  erAa^a-' 
Ignorance  of  fact  —  Jurisdiction  » 
S)urt  ....555 
See  Practios.    6. 

JUDICIAL  SEPARATION-Croelty-Injg 
to  mental  health  .       ■   W 

See  Husband  and  Wifb. 

JURISDICTION  OF  COURT  -  Arbitowtioi 
clause^Dispntes  between  ^^'""^ 
Oflfer  and  refusal  to  arbitrate  -  W 
See  Buildino  Societt. 

JURISDICTION  OF  JUSTICES-Wonw^ 
disclosing  no  oflPence— Remand- Acg 
against  justices  '   *^ 

See  JusncBS. 
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JURISDICTION,  TEST  OF-^nsticea-Action 
against — InsofiBlcienoy  of  inf onnatioo — 

Remand 422 

See  Justices. 

JURY,  TRIAL  B7  —  *<  Causes  or  matters 
within  the  cognizance  of  the  Court  in 
its  equitable  jurisdiotion  " — Fraud- 
Declaration  in  Equity  -  293 
See  Practice.    9. 

JUSTICES-ViMttCM  Act  1890  {No.  1105),  m. 
73,  155,  156,  IST^InfomuUion  digdotnug  no 
offence  —  Remand  —  Conviction  —  Juriadietion — 
FaUe  impritonment — Action  (bgainst  justice  of  Vie 
peace,']  Where  an  accused  person  is  brought 
before  a  court  of  petty  sessions  on  information, 
the  fact  that  the  information  discloses  no  offence 
does  not  deprive  the  Court  of  jurisdiction  to 
remand  the  accused  and  detain  him  until  he 
finds  bail  for  his  appearance.  Where  justices, 
acting  on  a  mistaken  view  of  the  law,  upon 
evidence  which  is  insuflScient  to  prove  any 
offence,  convict,  and  cause  to  be  detained,  an 
accused  person  who  is  before  them  on  an  inform- 
ation which  in  fact  discloses  no  offence,  they 
are  not  liable  in  an  action  of  false  imprison- 
ment as  having  acted  without  jurisdiction  : — 
Per  HoLBOTD,  J.  By  sea  187  of  the  Justices 
Ad  1890  (No.  1105)  the  justices  are  legally 
bound  to  proceed  to  hear  the  information, 
however  defective  in  form  or  in  substance. 
They  cannot  therefore  be  subjected  to  any 
action  for  so  doing  : — Semble,  the  test  of  juris- 
diction is  whether  the  justices  had  power  to 
enter  upon  the  inquiry,  and  not  whether, 
having  done  so,  they  acted  rightly  in  convic- 
tbg.    HiTOHEM  V,  Phipps      -       -       •    422 

2. JuHicesAetlHdO-iyo.  1 105),  m.  40, 77 

—Id.  1896  {No.  1458), «.  3— Bight  of  audience-^ 
Conduct  of  prosecution — Power  of  Court  of  Petty 
Sessions,]  Sec.  77  of  the  Justices  Act  1890, 
which  gives  a  right  of  audience  to  parties,  their 
counsel  or  attorneys,  in  Courts  of  Petty 
Sessions,  does  not  preclude  justices  in  Petty 
Sessions  from  allowmg  any  person  whom  they 
may  think  fit  to  oonauct  a  prosecution  under 
special  circumstances.  McOrath  v.  Ddbie 
([1890]  16  V.L.R.  646)  followed.  O'SuUivan  v. 
MeMdhan  ([1896]  22  y.L.R.  55)  overruled. 
RiTTER  V.  CJhablton      ....    558 

a  Justices  Act  1890  (^o.  1105),  s.  85— 

Withdrawal  of  case  by  complainant — Payment 
of  costs  amdition  precedent — "  Order"  meaning 
of']  A  complainant  in  proceedings  before 
justices  has  the  same  right  to  discontinue  or 
withdraw  his  case  as  a  litigant  in  other  Courts, 
but  the  payment  of  costs  is  a  condition  precedent 
to  such  right  under  sec.  85  of  the  Justices  Act 
1890.  Meaning  of  *  order*  discussed.  Hatkbs 
t.  Williams 988 

4. Police  Offences  Act  1890  (.Vo.  1126),  ss. 

6,  82,  Qd-^Local  authoritu— Regulations^ Ultra 
vtVes   and  meaningless— Obstructing  footway— 


JUSTICES—eofUtnueci 

Authority  to  prosecute—Justices  Act  1800  (ifo. 
1105),  M.  77  (15),  141— Conviction  wnmffiy 
drawn  up— Grounds  Jcr  setting  <uide — Ammd- 
ing — Order  to  review,]  The  fact  that  a  con- 
viction, otherwise  ffood,  is  incorreotiy  drawn 
under  sec.  77  (15)  of  the  Justices  Act  1890  is  no 
ground  for  setting  the  conviction  aside.  An 
order  of  a  court  of  petty  sessions,  as  pronounced 
bv  the  chairman,  fined  a  person  accused  of 
obstructing  the  footway  10a.,  in  default  24 
hours'  imprisonment.  The  order  as  drawn  up 
read—'*  Fined  10«.,  in  default  3  days' imprison- 
ment'' : — Held,  that  this  was  not  a  ground  for 
settine  aside  the  conviction,  but  only  for 
amending  it.  Any  member  of  the  police  force 
may  by  virtue  of  sec.  99  of  the  Ponce  Offences 
Act  1890  prosecute,  without  special  auUiority, 
for  a  breach  of  a  regulation  made  by  a  local 
authority  under  sec.  6  of  the  same  Act  for 
preventing   any  obstruction  of   the  footway. 

KOETSVELD  V.  PATRICK      ....     152 

Information— Sufficiency  of — Striking  oat 

information — Practice  -    418 

See  €k)LD  Buyers  Act  1901. 

Scale  of  costs  —  Witnesses'  expenses- 
Allowance  of —Rules  under  Justices  Act 

1890 641 

See  Land  Act  1901. 

Summons    issued    by    for    desertion   of 

illegitimate  child — "Writ  of  summons 
issued  out  of  a  Ck)urt  "—Service  of 

[881 
See  Service  and  Exeoution  of  Pro- 
cess Act  1901.    2. 

JUSTIFICATION  —  Justi^ing  substance  of 
libel  —  Variation  between  libel  and 
matter  pleaded  in  justification  722 
See  Pleadino. 

LAND  ACT  i90i-{No.  1749),  ss.  186,  187, 
196 — Driving  sheep  or  cattU  across  land  of  any 
other  person — Notice  required — Interest  inland 
—  Whether  grazing  licensee  entitled  to  notice — 
Person  possessed  of  500  sheep —  Whether  ^kup 
must  be  on  land  driven  over— Justices  Act  1890 
{No,  1105)— Rules  under— Witnesset^  expenses.] 
The  words  "land  of  any  other  person "  in  sec. 
196  of  the  Land  Act  1901  (No.  1749)  mean  land 
in  which  another  person  has  an  interest,  and 
are  not  to  be  confined  to  land  belonging  to  or 
the  property  of  some  other  person : — Hdd, 
accordingly,  that  before  cattle  are  driven  over 
Grown  lands  held  by  another  person  merely 
under  a  grazing  licence,  the  notice  required  by 
sec  196  must  be  given.  If  such  person  is 
possessed  of  500  sheep  he  is  entitled  to  the 
statutorv  notice  although  he  has  no  sheep  on 
the  land  in  question  at  the  time  of  the  alleged 
offence.  Justices  have  no  power  to  allow  as 
witnesses'  expenses  any  amounts  other  or 
flreater  than  those  set  out  in  the  scale  provided 
by  the  rules  under  the  Justices  Act  1880. 
Graves  v.  Loyiok 641 
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LAND     AND     PREMISES     USED     FOR 
RESIDENCE     AND     BUSINESS- 

Deductions  from  income  tax — Estimate 
of  capital  valae  of  residence  -  298 
See  Income  Tax.    2. 

LAND  lAX—Aet  1890,  m.  8,  9,  35,  31,  37, 

41 — Liability  to  land  tea — Bare  legal  owner — 
Land  under  Transfer  of  Land  Act  1890— 
Unregxetered  transfer — Hight  of  transferor  to 
have  name  removed  from  Land  Tax  Begister,] 
A.,  whose  name  was  properly  on  the  Land  Tax 
Register  in  respect  of  a  landed  estate,  cut  up 
and  sold  portions  of  the  estate,  the  titles  to 
which  were  under  the  Transfer  of  Land  Act 
1890,  to  various  purchasers,  who  paid  their 
purchase-money,  and  went  into  possession 
under  their  contracts  of  sale.  A.  also  executed 
transfers  of  the  land  sold,  which,  hy  reason  of 
delay  in  the  Titles  Office,  caused  by  the 
discovery  of  certain  errors  in  the  original 
Grovernment  survey,  had  not  been  registered. 
The  provisions  of  sees.  35  and  41  of  the  Land 
Tax  Act  1890  had  been  complied  with  so  far 
as  was  possible  in  the  absence  of  registration 
of  the  transfers: — Hddt  that  A.  was  entitled 
to  have  his  name  removed  from  the  Land 
Tax  Register  in  respect  of  the  land  sold.  The 
Queen  v.  Blackwood  ([1890]  16  y.L.R.  157) 
distinguished.    Ex  parts  Hofb      -       •     868 

2.  Act  1890  {No.  1107)  ss,  3,   35-38, 

40-42,  Seventh  Schedule — Person  properly  on 
the  Land  Tax  Register  in  respect  of  land — 
"  Landed  estate  "— "  Land  **—8ale  of  portion  of 
lavud— Notice  to  Registrar  of  saUr—Acknowledg' 
ment  of  sale  hy  purchaser — Effect  of  omission  to 
send  notice  and  acknowledgment — Liability  of 
person  on  register — Liability  in  respect  of  land 
undisposed  of  after  notice  of  sale  to  Registrar — 
Reclassifieation  and  revaluation,  necessity  for 
— "  Evidence  **— Effect  of  Land  Tax  Register  as 
evidence — Removal  of  name  from  register.]  The 
respondents  were  properly  placed  on  the  Land 
Tax  Register  as  the  owners  of  a  landed  estate 
comprising  21,894  acres,  and  as  liable  to  pay 
the  land  tax  thereon,  and  a  notification  to  such 
effect  was  published  in  the  Oovemment  Gazette 
of  13th  June  1899.  By  transfer,  dated  16th 
February  1900,  they  sold  portion  of  the  said 
estate — ^viz.,  160  acres — ^which  was  not,  how- 
ever, removed  from  the  resrister  until  October 
1903.  The  respondents  did  not  at  any  time 
forward  to  the  Registrar  a  notice  of  this  sale 
in  the  form  of  the  Seventh  Schedule  to  the 
Act,  but  duly  made  demand  to  have  the 
remaining  21,744  acres  reclassified  and  re- 
valued under  the  Act,  which,  however,  was 
never  done.  Before  the  expiration  of  the  half- 
year  commencing  28th  August  1900  the  re- 
spondents sold  and  transferred  the  whole  of  the 
remaining  21,744  acres  to  another  purchaser, 
and  the  case  as  stated  admitted  that  there- 
upon their  liability  to  tax  in  respect  of  the 
whole  estate  ceased  i—^Held,  that  the  respondents 


LAND  TAX— oonttiiKed. 

were  liable  to  pay  land  tax  in  respect  of  the 
whole    21,894  acres    for  the    half-years  com- 
mencing 28th  February  1900  and  28th  Auguft 
1900.    Sec.  41    of   the  Land  Tax  Act  1890 
applies    to  the  case  where   a    person  who  ■ 
properly  placed  on  the  Land  Tax  Register  ia 
respect  of  any  land  has  parted  with  his  intent 
in  part  only  of  such  land,  as  well  as  to  tbe 
case  where   he  has  parted  with  his  interest  is 
the  whole  of  such  land :  The  Queen  v.  Gidsq 
([1899]  25  y.L.R.  81,  82).    So  that  where  pvt 
only  of  the  land  has  been   parted   with,  tk 
Uability  of  such  person  to  land  tax  in  respeet 
of   the   whole  land  continues  until   the  nolige 
and    acknowledgment    contemplated    by  the 
section  have  been  forwarded  to  the  Registrar:— 
Qucere,  whether  when  such  notice  and  aeknor- 
ledgment  have  been  given  and  the    name  d 
the  transferee   of   such  part  of  the  kod  Im 
been    entered    upon    the    register    in   re^ 
thereof,  the  transferor   is  liable   to   land  ia 
in  respect  of  the  untransferred  portion  fl{  At 
land  without  a  fresh  classification  and  valuitia 
thereof   in    accordance    with    the    Act.     Td 
King  v.  Kinq 949 

LARCENY— Fixtures— Chattels— Ripple  phtes 
— Otme«  Act  1890,  ss.  97,  307  •  468 
See  Criminal  Law.    2. 

LEAVE  AND  LICENCE  —  Crown  lands- 
Licensee  of,  power  to  create  nanrmnit 
— Natural  flow  of  water — Alteration  in 
features  of  land— Acquiescence  •  82 
See  Water. 

LEGACIES  CHARGED  UPON  SPECIFI 
CALLY   DEVISED    REALTY-Per- 

Bonal  estate  insufficient  —Sale  of  realty 
to  pay  legacies  -  -  -  .  (QOb 
See  ExicuTORS,  Duties  of. 

LEGAL  PROFESSION— ^arru^er  and  aoliciset 
— Admission  tn  practice — "  TSrade  or  businett^ 
— School  teacher — Certificate  of  Board  of  Exami- 
ners— Discretion  of  Full  Court  to  admit  to  prae- 
tice,  notwithstanding  refusal  of  certificate  % 
Board—**  Rules  for  Admission  of  Barristers  ami 
Solicitors  *'  of  26M  February  1892  :  Rules  5  aad 
14  ;  Schedules  B,  and  H,]  The  occupation  of  a 
school  teacher  is  not  a  '^' trade  or  baaineai'' 
within  the  meaning  of  the  certificate  in  Schedule 
B.  of  the  "  Rules  for  the  Admission  of  Barristen 
and  Solicitors  "  of  26th  November  1S92.  The 
Full  Court  has  a  discretion,  where  it  thinks 
that  there  has  been  no  real  breach  of  the 
"  Rules  for  the  Admission  of  Barristers  and 
Solicitors  "  by  the  applicant,  to  admit  him  to 
practice  as  a  barrister  and  solicitor,  notwith- 
standing that  the  Board  of  Examiners  has 
refused  him  a  certificate  under  rule  14  of  the 
<*  Rules  for  the  Admission  of  Barristers  and 
Solicitors"  of  26th  November  1892.  /m  n 
Embling 1 
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LEGAL  PROFESSION— eoR^miced. 

2.  Legal  Profession  Practice  Act  1891— 

{No.  1216),  «.  11 ;  23  <«f  24  Vict,,  c.  127,  ss.  10- 
37 ;  37  <k  38  Via,,  c.  68,  s.  4r-"  Bides  of 
Suffreme  CouH,  2Qth  November  1892,"  r.  18— 
Barrister  and  solicitor—Articled  derk — Leave 
to  carry  on  permanent  occupation  during  service 
of  articles,]  Madden,  C.J.,  granted  leave  to 
an  employ^  in  the  Customs  Department  to  con- 
tinue  in  that  employment  during  the  course  of 
his  articles  of  clerkship  to  a  barrister  and  soli- 
citor of  the  Court  on  being  satisfied  that  such 
employment  would  not  interfere  with  the  per- 
formance of  his  duties  as  an  articled  clerk  : — 
Quasre,  whether  there  was  any  power  to  make 
the  order.    In  re  Douglas      -  -    943 

LETTERS— Registration  of  as  part  of  a  trade 
mark  —  Distinctive  device  —  Added 

matter 965 

See  Trade  Mabks.    4. 

UCENSIHQ— Club-Licensing  Act  1890  [No. 
nil),  S9.  3,  4  (8),  5S— Club,  certificate  to— 
Second  certificate  in  respect  of  same  premises — 
Special  case — Application  for  case  to  be  suited.  ] 
A  special  case  cannot  be  stated  in  respect  of 
the  refusal  of  the  Licensing  Court  to  grant  a 
certificate  to  a  club.  A  second  certificate 
cannot  be  granted  to  a  new  club  in  respect 
of  premises  for  which  another  certificate  has 
already  been  granted,  and  which  certificate  is 
still  in  existence.  Where  an  application  in 
writing  for  a  special  case  has  been  made  by 
leaving  the  same  with  the  clerk  of  the  Licensing 
Gourt,  and  the  Licensing  Court  has  stated  a 
ipecial  case,  that  is  a  suflicient  compliance 
with  the  provisions  of  sec.  58  of  the  Licensing 
Act  1890,  although  such  application  has  not 
been  made  to  the  Court  itself  while  sitting  as  a 
Court.  In  be  City  Tattersall's  Club,  Ex 
PARTE  Oliver 267 

2.  Second  bar— Licensing  Act  1898  {No. 

1111),  a.  142 — Second  bar  on  licensed  premises, 
permission  to  use — Transfer  o/  premises— Right 
of  transferee  to  use  second  bar.'\  The  right  to 
use  a  second  bar  upon  the  licensed  premises  of 
a  licensed  victualler  does  not  run  with  the 
land,  and  a  transfer  of  such  premises  does  not 
enable  the  transferee  to  use  such  second  bar 
without  obtaining  permission  therefor  from  the 
Licensing  Court.     Oliveb  v.  O'Connell      829 

8.   Sunday  trading — Licensing  Act  1890 

{No.  1111),  ss.  134,  1^6,  l^Z— Obligations  of 
licensee — '^  Sale*  or  *  barter*  of  or  *^  traffic* 
in  liquor — Admissions  by  accused  person — 
SiatemenJt  in  presence  of  accused — Evolve  denial 
6y  aectised — Evidence — Hearsay — Admissibility 
— "  Licensed  premises  *  —  Yard  of  hotel  — 
Appeal  under  Licensing  Act  1890 — Amend- 
ment of  charge  on  appeal.]  In  a  prosecution 
under  sec.  134  of  the  Licensing  Act  1890  evi- 
denoe   was  given  by  a  constable  that  on  a 


LICENSING— continued; 

certain  Sunday  he  saw  a  woman  coming  from 
the  back  entrance  of  an  hotel  with  a  bottle 
containing  beer  ;  that  he  took  her  back  to  the 
hotel  and  to  the  licensee  (the  defendant),  in 
whose  presence  she  said  "  I  got  the  beer  from 
a  man  in  the  yard,  and  gave  him  3d.  for  it ; " 
and  that  the  defendant  said^  "  I  did  not  serve 
her  with  any  beer.  Cannot  you  let  this 
pass  ? '  The  woman  was  not  available  as  a 
witness,  and  no  evidence  was  called  for  the 
defence : — Held,  that  the  statement  of  the 
defendant  was  admissible  in  evidence  as  an 
admission,  and  that  consequently  the  state- 
ment of  the  woman  which  led  up  to  it  was 
also  admissible : — Held,  that  the  yard  of  an 
hotel  should  always  be  assumed  to  be  part  of 
the  Ucensed  premises,  until  the  contrary  is 
shown.  Cairns  v.  PeUrson  ([1876]  2  V.L.R. 
(L.)  143)  followed  i-Held,  that  the  defendant 
was  rightly  convicted  of  a  **  traffic  in  hquor 
on  licensed  premises'  within  the  meaning  of 
the  section.  The  meaning  of  the  words 
"  sale,'  •  barter,'  and  "  traffic  "  in  sec.  134  of 
the  Licensing  Act  1890  discussed.  The  obli- 
gations of  a  licensee  with  regard  to  trading  on 
a  Sunday  discussed.  Upon  an  appeal  or  other 
application  of  the  kind  referred  to  in  sec.  193 
of  the  Licensing  Act  1890  the  Court  or  Judge 
has  no  jurisdiction  to  alter  the  charge  in  the 
information.    Geaves  v.  Roth        •        -     841 

Licensed  premises — Tenant  for  life — Re- 
pairs—Intention of  testator  •  166 
See  Will.    3. 

Licensed  premises— Yard  of  hotel — ^Trad- 
ing on  Sunday— "Sale,"  "barter," 
'*  traffic  "in  liquor  -  -  841 
See  Licensing.    3. 

LIFE  ASSURANCE— CompaniM  Act  1900  (^o. 
1699),  s.  3,  sub-88.  {I)  and  {Z)— Protection  of 
policy  moneys  from  creditors — Married  Women's 
Property  Act  1890  {No.  1116),  s.  l^— Policy  for 
benefit  of  wife— Death  of  wife  btfore  husband — 
Resulting  trust — Marshalling  assets.]  The  effect 
of  sec.  3,  sub-sec.  (3),  of  Act  No.  1699  is  to 
protect  the  policy  moneys  maturing  at  death 
of  assured,  and  in  which  he  has  a  property  or 
interest,  from  the  creditors  of  the  assured 
without  any  limitation  as  to  the  amount,  unless 
there  is  an  express  direction  in  the  will  of  the 
assured  to  apply  them  to  the  payment  of  his 
debts.  When  a  husband  insures  his  life  for  the 
benefit  of  his  wife  within  sec.  14  of  the  Married 
Women*s  Property  Act  1890,  and  the  wife  pre- 
deceases her  husband,  the  policy  moneys  result 
to  the  husband.  The  rule  in  AUen  v.  jSdmohds 
([1886]  12  V.L.R.  789)  applied  as  to  marshall- 
ing assets.     MuELLEB  v.  Gaib  -     268 

LIMITATION  OF  ACTION-Adverse  posses-, 
sion — Crown  licence  followed  by  grant 
—  Time  running  against  the  Crown 
See  Real  Fbofebty  Act  1890.      [692 
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UQUIDATED    DEMAND-Money   had  and 

received— Claim  for  depocdt  189 

See  County  Coukt. 

Use  and  occnpatioii — Special  BummoiiB — 

Practice 880 

See  OouNT7  Coubt.    2. 

LOCAL  GOVERNMENT  —  (7oiu<rtic«ton  <if 
worke-'Loecd  Owemment  Act  1890  {No.  1112)— 
Cimatructum  qf  dratM—InsuffieieiU  capacity  of 
drain — Injwry  to  private  owner,  ]  A  monicipality 
employing  an  efficient,  akilful  engineer  con- 
Btmoted  a  drain  within  its  diatrict  onder  the 
powera  conferred  by  the  Local  Oovtmment  Act 
1890.  Thia  drain  waa  of  inanfficient  capacity 
to  carry  off  the  water  drainage  and  ofrenaive 
matter  that  flowed  into  it,  and,  in  timea  of 
heavy  rain,  canaed  damage  to  the  plaintiff: — 
Heid  hy  the  Full  Court  (fioiAOTD,  a'Bxckbtt, 
uid  Hood,  JJ.)  that  the  municipality  waa 
liable  for  the  damagea  thua  cauaed : —  Per 
fioLROTD,  J.  That  there  ia  no  proviaion  in  the 
Act  which  empowered  the  municipality  to 
create  a  public  nuiaance  i—Per  a'Beckbtt,  J. 
That  the  caating  of  drainage  upon  private 
property  to  ita  injury  ia  not  a  neoeaaary  con- 
aequence  of  making  a  drain : — Per  Hood,  J. 
That  the  deciaion  of  CaraUtke  v.  President,  etc, 
qfthe  Shire  of  Caulfidd  ([1891]  17  V.L.B.  660) 
governed  the  preaent  oaae.  Eatt  Fremantle 
Corporation  v.  Annoie  ([1902]  A.C.  213) 
diacuaaed.  Kannuluik  v.  Mayor,  btc.,  of 
Hawthobn 808 

2* Contract  with  council— Local  Cfovem- 

ment  Act  1890  {No.  1112),  a.  51— /d.  1891  {No. 
1243),  a.  16— Cotfiict^^  **  concerned  or  par- 
ticipating "  in  contracts  with  the  municipality — 
Disqualification.^  The  object  of  aec.  51  of  the 
LoccU  CfovemmetU  Act  1890  (aa  amended  by  Act 
No.  1243)  ia  to  prohibit  a  councillor  from 
plaoixig  himaelf  in  a  pNoeition  where  hia  duty 
nu^  he  in  conflict  with  hia  intereat.  The 
defendant,  a  councillor  of  the  X.  cor^ration, 
waa  alao  the  paid  aecretary  of  an  agricultural 
Bociety  which  had  a  ^rmiaaive  occupancy,  for 
the  purpoaea  of  holdmg  ahowa,  of  certain  land 
veatod  m  the  corporation.  The  council  at 
varioua  timea  expended  money  on  the  Show 
Gronnda,  and  made  contracta  for  work  to  be 
done  thereon : — Held,  that  the  defendant  waa 
not  by  reaaon  merely  thereof  "  concerned  or 
participating  in  a  contract  with  the  munici- 
pality or  in  work  done  under  the  authority  of 
the  council,"  ao  aa  to  incapacitate  him  from 
holding  office  aa  a  councillor.  Middleton  v. 
Mabks 681 

8.  BcUes  and  rating — Local  Oovernment 

Act  1890  {No.  1112),  a.  24S—Pate(Me  Property 
— Land  in  the  occupation  of  the  Oovernment  of 
Victoria — Exemptiotis— Prior  judgment  Jor  rates 
— Estoppel.]  Land  leaaed  to  the  Oovernment 
and  occupieid  by  a  member  of  the  police  force 
by  virtue  of  a  regulation  requiring  nim  aa  part 
of  hia  duty  to  occupy  and  reaide  in  quaii»ra 
provided  for  him  by  the  Government  ia  land  in 


LOCAL  OaVERNMENT-eimliiMied. 

the  occupation  of  the  Crown,  and  ia  y 
from  ratea  under  aec  246  of  Act  No.  Ill 
The  fact  that  an  order  haa  been  made  by  a  cooit 
of  petty  aeaaiona  directing  the  payment  of  rate 
for  a  particular  year  doea  not  eatop  a  penoi 
from  raiaing  the  queation  of  the  rateahimy  of 
the  land  in  proceedinga  for  Uie  recovery  of  ratal 
for  a  aubeequent  year.  Mayor,  xia,  of  Bki> 
MOKD  V.  Gbat  -        -  8tt 

4.  Bates  and  BaHng—The  Local  Oosen- 

ment  Act  1890  {No.  1112),  ss.  246,  m-Tk 
Local  Government  Act  1891  {No.  1243),  ss.  58, 
60  ~  Bateability — Premises  used  as  primary  schod 
— Exclusive  use — Notice  (if  appealj  ratet^ 
Amendment  of  notice  <if  appeal — New  case  nisei 
—Justices  Act  1890  {No.  1105),  a.  185.]  The 
api>ellant  waa  rated  in  reapect  of  buildiqgi 
which  were  uaed  by  day  aa  a  primaiy  ins 
achooL  The  buildinga  were,  however,  mti 
almoat  every  night  for  eoncerta  and  matta^ 
of  aocietiea  connected  with  the  church  vkid 
had  the  conduct  of  the  achool  claaaea  No 
chargea  were  made  by  the  appellant  foraek 
uae : — Held,  that  the  buildinga  were  not  *'iiied 
excluaively  for  the  purpoaea  of  any  prinaiy 
school"  within  the  meaning  of  aec  246oftbe 
Local  Oovernment  Act  1890  aa  amended  by  ■«• 
56  of  Act  No.  1243,  and  were  rateable.  Then 
ia  no  juriadiction  at  the  hearing  of  a  rate  appal 
to  allow  a  notice  of  appeal  to  be  amended  ao  m 
to  raiae  a  new  caae.  Kvllt  v.  The  Matoi, 
Era,  OF  FiTZBOT 604 

Breach  of  regulation  made  under  by-bv 

--Obatruction  to  footway — Anthori^ 
to  proaeoute— Gonatable  of  police  152 
See  JnsnoBS.    4. 

Liability    of    municinality     to     deatroj 

vermin  on  roada— Owner  and  occupier 
of  "lands"  -  .  -  -  too 
See  Vs&MiN  DasTTBUcnoN  Acts. 

Right  of  councillor  to  aee  docnmenU^ 

Refuaal  by  mayor  to  produce — PnUic 

document 273 

See  Mandamus. 

MAINTENANCE  OF  WIFE -Order  for- 
Resumption  of  cohabitation  —  Dis- 
obedience of  order — Marriage  Ad  1890 
^ee  Husband  and  Wifk.    2.       [158 


MAINTENANCE  OF  INFANT-Ptet 

tenance  —  Breaking   in    on   oorjwf— 

Urgency 270 

See  Infants. 

MANDAMUS— Pu^'m'  document  m  posteesioa  sf 
ma/yor— Bequest  hy  councillor  to  produce — Bight 
to  production— Local  Oovernment  Act  1890,  «a 
10,  75,  76,  182,  191.  and  Schedule  XIIL}  The 
iaaue  of  the  prerogative  writ  of  mandasnus  will 
be  reatricted  to  oaaea  where  justice  would 
otherwiae  faU,  or  where  aome  real  intereat  of 
the  applicant  ia  involved,  and  might  auffnr  if 
the  wnt  were  refused.    It  will  not  be  granted 
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MANDAMUS-coftftniK^f. 

merely  in  ord«r  to  decide  some  question  of 
abstract  right.  A  requiBition  for  the  use  of  the 
Town  HaU  was  addressed  to  the  mayor  of  a 
city.  Subsequently,  at  a  meeting  of  the  council, 
the  conduct  of  X.,  a  councillor,  in  publicly 
making  certain  charges  against  the  mayor,  was 
under  discussion.  A.  stated  that  he  blamed 
the  mayor  for  treating  the  requisition  as  his 
own  private  property,  and  called  upon  him  to 
produce  it.  The  mayor  refused  to  do  so.  The 
subject  of  the  requisition  was  not  otherwise 
before  the  meetinc  of  the  council  in  question. 
X.  having  obtained  a  rule  niti  for  a  mandamus 
to  compel  him  to  produce  the  document: — 
Held,  that  as  there  was  no  business  before  the 
meeting  to  which  the  requisition  was  in  any 
way  r^evant,  X.  was  not  entitled  to  its  nro- 
duotion.    Carolin  v,  Cubnow  -    272 

HARKING  OUT-  Claim— Posts  on  land  which 
cannot  be  taken  up  as  a  claim — Title 
See  Mines  Act  1890.    2.  [1011 

MARRIAGE -Affinity —Marriage  with  dauffh- 
ter  of  sister  of  deceased  wife  -  98 
See  Divorce. 

Consideration  of — Parol  promise  to  leave 

property  by  will— Part   performance 
See  Instbuhents  Act  1890.         [649 

MARRIAGE  ACT  1890- (i^o.  1166),  PaH 
IV,  J  88,  42,  43,  etc— Order  /or  maintenance  of 
megithnate  child — Failure  to  obey — Action  for 
arrears— Cauae  of  action — "  Rtdea  of  the  Supreme 
Court  1900"— Order  XIV,  (o),  r.  \— Summary 
judymenl.]  An  order  was  made  by  justices 
under  Part  IV.  of  the  Marriage  Act  1890,  on 
the  complaint  of  the  plaintiff,  by  which  X.  was 
ordered  to  pay  a  weekly  sum  to  the  clerk  of 
Petty  Sessions  for  the  malDtenance  of  his 
Illegitimate  child  born  of  the  plaintiff.  X. 
having  failed  to  obey  the  order,  an  action  was 
brought  after  his  death  by  the  plaintiff  against 
his  executors  for  the  arrears  due  on  the 
order :  —  Beld,  on  an  application  by  the 
defendant  for  summary  judgment,  that  the 
action  would  not  lie.    Henay  v.  Harper    667 

Dissolution   of   marriage  —  DiscretioDaiT 

bar  to  decree     ....     442 
See  DiYOBCE.    2. 

Pre-matemity  order— Appeal  to  General 

Sessions—  Time  for  appeal — Delay  562 
See  Appeal  to  General  Sessions. 

MARSHALLING  ASSETS— Policy  moneys- 
Protection  of  against  creditors  — 
Companies  Act  1900  -        -     268 

See  LiPE  Assurance. 

MASTER  AND  SERVANT-Princtixi/  and 
agent — Duration  of  service — Notice  of  determiua- 
ium—Hemuneration  by  salary  and  commission— - 
Future  eommissionj  right  to,]    A  company  in 


MASTER  AND  SERVANT-eontmtieef. 

England  engaged  in  fulfilling  orders  sent  from 
Australia  to  the  company,  agreed  with  A.  that 
he  should  act  as  the  company's  agent  in  Aus- 
tralia, and  that  he  should  receive  a  salary  at 
the  rate  of  £150  a  year,  and  in  addition  a 
certain  commission  on  all  orders  executed  by 
the  company  in  Australia  i—Held,  that  the 
engagement  of  A.  by  the  company  was  a  yearly 
engagement,  terminable  upon  six  months' 
notice,  ending  at  the  expiration  of  the  year. 
The  company  terminated  the  agreement  by  one 
month's  notice,  but  in  an  action  for  breach 
of  agreement  it  paid  six  months'  salary  into 
Court : — Beld,  in  a  claim  for  damages  for 
breach  of  the  agreement,  that  A.  was  entitled 
to  his  salary  in  lieu  of  notice,  and  to  commis- 
sion for  the  ^riod  for  which  the  notice  should 
have  been  given,  although  he  had,  by  virtue 
of  the  notice  of  determination  of  agreement 
actually  given,  ceased  to  act  as  agent  for  the 
company.  Broadburst  and  Company  Limited 
V.  Robinson 447 

Victorian    railways  —  Servant  —  Holdins 

office  during  pleasure — Dismissal  566 
See  Railways  Act  1890. 

MENACES — Letter  demanding  money  with — 
Reasonable  and  probable  cause — 
Opinion  and  belief  of  prisoner  -  28 
See  Criminal  Law.    3. 

MERCHANT  SHIPPING  ACT  1894-AppU- 

cation  of  to  foreigner — ^Adoption  of 
regulations,  but  not  provisions  of 
SUtute— Effect  of- Collision  on  high 


See  Ship  and  Shipping. 


icta 
874 


METROPOLITAN    EOARD    OF  WORKS- 

Qos   mains — Rateability   of— Sewered 
and  unsewered  properties  -    840 

See  Sewers  Rates.    3. 

MINE — ^Accident   in  mine — Onus   of   proof — 
Mines  Act  189^  •     686 

See  Nsoliobncs. 

MINES  ACT  1890-(J^o.  1120).  m.  244,  249, 267 
— inspection— Order  for  inspection — Jurisdiction 
of  warden  to  make  second  orckr,]  A  warden  has 
jurisdiction  under  sec.  244  of  the  Mines  Act 
J  800,  on  proper  materials,  to  make  an  order  for 
inspection  as  often  as  he  may  think  fit.  The 
fact  that  he  has  already  made  an  order  for 
inspection,  and  that  such  order  has  been  acted 
upon,  does  not  deprive  him  of  jurisdiction  to 
make  another  order  or  orders  in  favour  of  the 
same  applicant  for  inspection  of  the  same  mine. 
Last  Chance  United  Gold  Mining  Company 
No  Liability  v.  The  Britannia  United  Gold 
Mining  Company  No  Liability     -  688 

2.  {No.    1120),    s,    ^— Marking  ottf— 

'^ Claim* — Pegs  ^placed  on  land  whidi  could 
not  be  lawfully  taken  up  as  a  claim — Title  to 
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land  within  the  pegs  which  could  have  been 
lawfvUy  taken  up  —  By-law  No,  4  of  the 
Castlemaine  Mining  Board,  dames  1  and  3.] 
A  by-law  provided  that  an  alluvial  okim  shall 
be  marked  out  by  placing  a  substantial  peg 
of  a  specified  size  at  each  comer  of  the  claim, 
and  that  the  extent  of  the  ground  marked  out 
shall  be  in  proportion  to  its  depth.  The 
complainants  purported  to  mark  out  under 
the  by-law  certain  land.  Three  of  the  pegs 
were  placed  on  land  which  could  not  lawfully 
be  taken  up  as  a  claim.  However,  a  large 
proportion  of  the  land  marked  out  could 
have  been  lawfully  taken  up  as  a  claim : — 
Held,  that  the  marking  out  gave  the  com- 
plainants no  title  under  the  by-law  to  any 
portion  of  the  land  included  in  the  marking 
out.     MnCHXLL  V.  BOWBN  •         -     1011 

8.  {No.  H20),  s.    5— Miner's  right— 

Bight  to  possession  of  land  under  miner's 
right  where  no  by-laiPS  have  been  made — 
Tailings  siter-Minss  Act  1807  (No,  1514),  s, 
53  (1) — Forfeiture  of  tailings,]  By  sec.  6  of 
the  Mines  Act  1800  (No.  1120)  it  is  provided 
that  "Any  person  who  shall  be  the  holder 
....  of  any  such  miner's  right  shall 
subject  to  the  provisions  of  this  part  of  this  Act 
and  to  the  by-laws  to  be  made  as  hereinafter 
mentioned  be  entitled  ....  to  take 
possession  for  gold-mining  purposes  of  a  parcel 
or  so  many  parcels  as  such  by-laws  shall  permit 
of  Crown  land.  .  .  .' i—Held,  that  the 
holder  of  a  miner's  right  is  not  entitled  to 
take  possession  of  any  land  until  appropriate 
by-laws  have  been  made.  It  was  provided  by 
a  by-law  that  any  miner  should  be  at  liberty 
to  hold  possession  of  any  quartz,  earth,  timber, 
or  other  substance  that  may  have  been  stacked 
by  him  or  of  which  he  is  the  owner,  and  might 
register  such  substance  with  the  mining 
registrar : — Held,  that  such  by-law  did  not 
upon  registration  of  the  substance  referred  to 
confer  a  holding  title  to  the  site  upon  which 
the  materials  were  stacked.  Sec.  53  (1)  of  the 
Mines  Act  1807  provides  for  the  forfeiture  of 
tailings  left  upon  land  comprised  in  a  lease 
even  though  such  tailings  were  not  placed  there 
during  the  currency  of  the  lease.  Bbstman 
V.  MiTTBN 851 

4.  Residence   area  —  Mvies    Act    1800 

{No,  1120),  ss,  28,  29,  33  —  Mines  Act 
1897  {No.  1514),  «.  15  —  Residence  area, 
registration  of —  Transfer  —  Complaint  for 
cancellation  of  registration  of  residence  area — 
Jurisdiction  of  warden,]  Where  the  assignee  of 
an  existing  residence  area  is  registered  as  the 
holder  of  it,  there  is  no  break  in  the  title,  but 
where  a  piece  of  Crown  land,  which  has  lost  its 
residential  qualification,  is  again  occupied  as  a 
residence  area,  there  is  a  break  in  the  title.  A 
complainant  applying  under  sec.  33  of  No.  1120 
for  the  cancellation  of  a  residence  area  may,  at 


MINES  ACT  189a-HmKifm«i 

the  same  time,  apply  to  have  himself  registefed 
as  holder  of  such  residence  area,  and  the  warden, 
under  sec.  15  of  Act  No.  1514,  may  direct  tbat 
he  be  so  registered,  and  such  direction  may  be 
given  either  in  the  order  for  cancellation  or  hf 
any  subsequent  order.  To  render  sa<di  last- 
mentioned  direction  effectual,  the  ground  mat 
be  taken  up  afresh  as  a  residence  area,  and  aaj 
direction  by  the  warden  should  be  made  condi- 
tional upon  the  complainant  x)erfectiiig  his  tilk 
within  a  reasonable  time,  which  the  warden 
mav  fix : — SembU,  the  lawful  holder  of  two 
residence  areas  ma^  Apply  to  the  warden  to 
cancel  the  reffistration  of  a  third  area,  althongk 
he  may  not  UwfuUy  get  registered  for  it  as  a 
new  residence  area  after  canoellation.  Mascio- 
BIVl  V,  DOWLINO 30 

MINISTER    OF    THE    CROWN— Sahuy  d 

Minister — Salary  of  member  of  raoal 
Parliament — ^Divisibility  of  ahry— 
Earned  in  Victoria  -  -  -  74 
See  Income  Tax. 


MISJOINDER— Misjoinder  of 

— Several  defendants 
See  Practice.    5. 


MODE  OF  TRIAL- Jury— "Causes  or  matten 
within  the  cognizance  of  the  Court  is 
its  equitable  jurisdiction" — Fiaod— 
Declaration  in  Equity  -  -  89S 
See  Practice.    9. 

MONET  HAD  AND  RECEIVED— Betnn  ef 

deposit — Claim  for  misrepresentatioD— 
Nature  of  claim  -  .  .  -  139 
See  County  Court. 

MORTGAGE- Movables— Mortgage  execoted 
out  of  Victoria—Xea;  domicilii — Bccib- 

tration 06 

See  Conflict  op  Laws. 

Receipt  of  Money — Stamp  Duty — Adma- 

sibility  in  evidence  for  limited  puipov 
See  Trustee.  [M 

ipt  stamp— Admissibiliiy  in 
:or  limited  purpose — Stano 


evidence 

duty 

See  Trustee.    2. 

MORTGAGOR  AND  MORTGAGEE-Transfer 

of  first  mortgage — ^Transfer  not  shown 
in  certificate  of  title — Bight  of  trans- 
feree to  bring  ejectment  -  G9S 
See  Real  Property  Act  1890. 

MOTION— Costs  on— Taxation— Instraciiooi 
for  brief — ^Discretion  of  taxing  officer 
See  Costs.    6.  Qll 

MUNICIPAL  COUNCILLOR  -  Penalties  - 
Councillor  ''concerned  or  participat- 
ing "in  contracts — Disqualification  6Si 

See  LOGAL  G0VXRNlf£NT.     %. 
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MUNICIPAL  VALUATION  -  Abandonment 
of  valuation— Effect  of —Rules  -  62 
See  Sbwsrs  Rates. 

MUNICIPALITY— Roads  —  •*  Lands  "  —  Lia- 
bility  of  to  destroy  vermin  on  roads 
See  V  ERMiN  Desteucttion  Acts      [690 

MUTUAL  DEBTS  —  Set-off  —  Insolvency  — 
Transactions  subsequent  to  insolvency 
See  Book  Debts  Act  1896.  [436 

HATURAL  FLOW  OF  WATER-Surface 
water — Servitude  of  lower  land  — 
Alteration  of  features  of  land  •  32 
See  Water. 

NEGLECTED  CHILDREN'S  ACT  1890-(A^o. 
1121),  88,  25,  29,  aO-^JiegtUatiom  102,  108— 
Power  to  demand  back  child  boarded  out — Re 
ligion  of  parent — Habeas  corptts]  A.,  a  ward 
of  the  Department  for  Neglected  Children,  had 
been  placed  with  X.  under  sec.  30  (5)  of  the 
Neglected  Children's  Act  1890  and  the  regula- 
tions thereunder.  On  the  recommeodation  of 
the  secretary,  indorsed  by  the  minister,  A.  was 
handed  over  to  Y.  : — Held,  that  the  secretary 
could  not  of  his  own  motion  afterwards  demand 
that  the  child  be  handed  back  to  the  custody 
of  the  department :— Per  Madden,  C.J.  The 
secretary  under  sec.  30  (5)  has  a  right  to  place 
a  ward  with  any  suitable  person  willing  to  take 
it.  Once  he  has  so  placea  it  he  cannot  demand 
it  back  unless  the  Governor  in  Council  or  the 
Minister  orders  it.  In  re  ELay,  £x  parte 
Davis 685 

NEGLIGENCE-Afmes  Act  1897  {No.  1514),  8. 
129 — Accident  in  a  mine — Negligence— Onus  of 
proof— Questions  for  jury.]  In  an  action  for 
damages  for  injuries  caused  by  an  accident  in 
a  mine  the  jury  found — (a)  that  there  was  an 
accident  in  the  defendant's  mine  on  the  date  in 
question ;  (b)  that  that  accident  caused  the 
plaintiffs  injuries ;  (c)  that  the  defendant  had 
not  satisfied  them  that  the  accident  was  not 
canaed  by  any  nesligence  on  its  part  i—Held 
that,  having  regard  to  sec.  129  of  the  Mines  Act 
1897,  the  plaintiff  was,  on  these  findings,  en- 
titled to  judgment,  and  that  an  express  finding 
of  neffligence  was  unnecessary.  Brock  well  v. 
The  Long  Tunnel  Extended  Gold  Mining 
Ck>MFANT 636 

2.  Charge  for  admission  to  a  building — 

Undertaking  oj  oumer  of  building— Injury 
to  person  using— Degree  of  care— Misdirec- 
tion.] In  an  action  for  damages  for  injuries 
sustained  by  the  plaintiff  by  reason  of  a 
defect  in  the  flooring  round  defendant's  swim- 
ming baths,  for  admission  to  which  he  had 
been  charged  by  the  defendant,  the  jury  were 
directed  **that  the  defendant  was  bound  to 
take  reasonable  care  to  prevent  accidents  to 
persons  using  the  baths ;  that  reasonable  care 
was  the  care  which  a  reasonable  man  ought, 
under  the  circumstances  to  exercise;  that  if 


VEQLIQEVCE— continued. 

the  defendant  had  exercised  such  reasonable 
care  there  was  no  negligence,  and  the  defend- 
ant would  be  entitled  to  succeed  "  : — Held  ; 
(a)  That  this  direction  was  sufficient.  (6)  That 
it  was  not  necessary  to  tell  the  jury  that  the 
defendant  had  impliedly  contracted  and  war- 
ranted that  the  structure  was  reasonably  fit 
for  the  purpose  for  which  it  was  to  be  used. 
Franci8  v.  Cockrdl  ([1870]  L.R.  6  Q.B.  501) 
discussed.  Faux  v.  Williamstown  Bathing 
Co.  Limited    -  -        -  459 

Action    for   tort   against    the  Common- 

wealth—Effect  of  Act  -    646 

See   Claims    against   the    Common- 
wealth Act  1902. 

Banker    and    customer  —  Negligence    in 

filling  up  cheques — Fraudulent  altera- 
tion of  cheque — Liability  of  banker 
See  Banker  and  Customer.    [804,  986 

NEWSPAPER- What  is  &—Bradshaw*s  Guide 
—Book  of  reference    -  416 

See  Post  and  Telegraph  Act  1901. 

NOTICE  OF  APPEAL— Rates— Amendment  of 
notice— Jurisdiction — New  case  604 
See  Local  Government.    4. 

OFFENCE— Buying  unwroucht  gold— Inform- 
ation— Sufficiency  of  •  -  -  418 
See  Gold  Buyers  Act  1901. 

OFFENCE    AGAINST  PUBLIC -Right   to 

prosecute- Informer — Proclamation  in 
Oovemment  Gazette — Validity  of  18 
See  Vegetation  Diseases  Act  1896. 

OFFICE— Office  held  during  pleasure— Rail- 
way servant — Dismissal — Exercise   of 

pleasure 566 

See  Railways  Act  1890. 

ONUS  OF  PROOF— Accident  in  mme— Mines 
Act  1897, «.  129  -  -  •  636 
See  Negligence. 

ORDER  IN  COUNCIL— Civil  right— Value  of 
600;.—Repair  of  drain  -  -  433 
See  Appeal  to  Privy  Council. 

ORDER  TO  REVIEW— Affidavit  filed  after 
return  day— Adjournment  of  hearine 
See  Practice.  [833 

Jurisdiction  of  State  Conrt— Customs  Act 

—False  entry         -        -        -        -      201 
See     Commonwealth     Constitution 
Act. 

ORIGINATING  SUMMONS-Qoestlon  of  fact 
on— Jurisdiction— Order  LV.  324, 628 
See  Practice.     10,  11. 

PARENT  AND  CHILD—Rule  aeainst  double 
portions— Ademption  of  aevlse  of  land 
by  subsequent  gift  inter  vivos     -  4 

See  Will.    4. 
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PART  PERFOBHANCE-Parol  promise  to 
leave  property  by  will  in  consideration 
of  marriage  ....  549 
See  Instrumknts  Act  1890. 

PARTIES— Action,  parties  to — Association  im- 
properly incorporated— Trustee  -  601 
See  Practice.    8. 

Breach     of     tmst  —  Representative     of 

assizor  mortgagor  —  Amount   owins 
in  dispute  ....      399 

See  Trustes. 

—  Joinder   of  — Persons    to    whom    money 

wrongly  paid  by  trustee — Breach  of 
trust — Practice  610 

See  Trustee.    2. 

Misjoinder  of  causes  of  action— Several 

defendants         ....      937 
^ee  Practigb.    5. 

— -*  Non- joinder — Rules  of  friendly  societies 
—  Effect  of  registration  of  rules — 
Validity  of  rules  280 

See  Friendly  Society. 

PARTY  AND  PARTT-Costs— Costs  incurred 
before  notice  of  intended  action — Costs 
incurred  before  issue  of  writ — ^Dis- 
cretion of  taxing  officer  -  -  427 
See  Costs. 

PASSING  OFF  GOODS— Trade  description- 
Different  classes  of  goods  of  same 
manufacture  and  quality— Use  of  word 
*  *  patent  "—Injunction— Practice  172 
See  Trade  Marks. 

Trade  name  or  description  —  "Get-up" 

common    to   the  trade— Labels,   etc., 
calculated  to  deceive  182 

See  Trade  Marks.    2. 

PENALTIES— Action  for— Councillor  "con- 
cerned or  participating  "  in  contracts 
— Disqualification  >  631 

See  L<k;al  Government.    2. 

FLEADIHQ—Praetice—Pleading  in  an  action 
for  libel — Justification — Jxutifying  tubstance 
of  the  libel — Variation  between  libel  and  matter 
pleaded  in  justification  —  Particulars  —  Fair 
comment.]  In  an  action  for  libel  the  article 
complained  of  alleged  that  the  plaintiff,  while 
holoing  the  position  of  organizing  secretary  of  a 
branch  of  a  miners'  association  applied  for  the 
position  of  clerk  to  a  mine,  thus  showing  him- 
self ready  to  desert  the  working  miner.  The 
defendant,  under  a  defence  of  justification, 
pleaded  that    the  plaintiff  while  holding  the 

r'tion  of  president  of  the  said  branch  applied 
the  clerkship,  the  duties  of  which  were 
inconsistent  with  and  opposed  to  the  objects  of 
the  association.  On  an  application  to  strike 
out  the  plea  as  irrelevant : — Held,  that  the  plea 
was  good,  on  the  ground  that  the  defendant 
was  entitled  to  rely  on  the  facts  therein  allied 
in  proof  of  the  substantial  truth  of  the  charge 
contained  in  the  alleged  libeL  The  defendant 
also  pleaded  that  the  said  association  was  a 


PLEADING-coiKmicerf. 

public  association,  and  that  the  words  com- 
plained of,  so  far  as  they  consisted  of  ezprw- 
sions  of  opinion,  were  fair  comment  npoa  iu 
acts  and  management,  which  were  matten  of 
public  interest,  and  on  the  acts  sad  condact 
of  the  plaintiff  as  an  officer  of  each  bfssdL 
Hodges,  J.,  refused  to  strike  oat  the  plea,  hst 
ordered  defendant  to  give  particulars  of  tk 
facts  upon  which  it  was  alleged  that  the  tao- 
ciation  was  a  public  association.  Defendant,  is 
justifying  another  part  of  the  article,  pleaded 
"  that  the  majority  of  a  party "  of  whick 
plaintiff  was  a*  member  had  complained  to  the 
manager  of  plaintiff's  uicapacity,  and  had 
refusal  to  work  with  him : — Held^  that  the 
defendant  should  not  be  ordered  to  give  partics- 
lars  of  the  names  of  the  "majority  of  the 
party,*'  as  he  would  not  be  bonnd  to  prore their 
names  at  the  trial.    Mead  v.  Akdkbsost     7B 

POLICE  OFFENCES  ACT  1890— <2^o.  1126^ 
s.  41  (12)— Place  of  public  resort,]     Apathvay 
leading  up  to  and  forming  part  of  railway  ettdaa 
premises  adjoining  the  ticket  office,  cdong  wtiA. 
numbers  of  people  passed,  and  on  the  fienee  d 
which  stock  notices  were  posted  for  the  infona- 
ation    of   the    public,  is  '*a  plaoe    of  pablie 
resort "  within  tiie  meaning  of  sec  41,  suVsec; 
(zii),  of  the  Police  Offences  Act  1890.     TuBsn 
v»  Manoan TV 

Ck>nviction   wrongly  drawn  ap—Onmadi 

for  setting  aside— Amendment — Onkr 
to  review  -  -  -  -  .  igj 
See  Justices.    4. 

POLICE    REGULATION   ACT   1890— (A^o. 

1127),  s.  58 — Information  and  vxirrant  far 
stealing  goods — Authority  of  conMabU  to  saa 
goods — Information  not  heard — Disputed  pro- 
perty in  possession  of  police — Applieatiom  to 
justices  to  determine  possession  —  Horse  — 
"  Goods  ** — Authority  of  constable  to  arrest  a 
suspected  person.]  The  application  to  jostioes 
by  a  constable  under  sec  68  of  the  PvHa 
Regulation  Act  1890  may  be  made  in  all  casee 
where  the  constable,  as  such,  has  lawfnllj 
taken  possession  of  goods  (except  where  the 
goods  have  been  distrained  under  the  warrant 
of  a  justice),  and  it  is  doubtful  who  is  entitled 
to  the  possession  of  them.  A  constable  may 
lawfully  take  possession  of  goods  all^^  to 
have  l)een  stolen  where  he  does  so  without 
force  or  violence.  A  horse  is  **  goods  "  within 
the  meaning  of  sec.  58  of  the  Police  Regida^ 
turn  Act  1890.  A  constable  is  justified  in  arrest- 
ing a  person  whom  he  has  reasonable  gmuids 
to  suspect  has  committed  a  felony,  although  in 
fact  no  felony  has  been  committed.  Dauos 
V.  McNauohton  and  Pitchkr        •        •      \iA 

POLICY  HONEYS— Protection  of— Crediton 
—  Companies  Act  1900  —  Policy  for 
benefit  of  wife— Besolting  trust  for 

husband 981 

Su  Life  Assubangb. 
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POST  AND  TELEGRAPH  ACT  1901-(^o. 
12),  M.  28  and  29— *<  Newspaper  "—Bradshaw's 
OuideJ]  The  question  as  to  whether  a  publica- 
tioii  is  a  newspaper  within  the  meaning  of  sec. 
28  of  the  Poet  and  Telegraph  Act  1901  is  almost 
entirely  one  of  fact,  to  be  decided  upon  an 
inspection  of  the  document,  guided  by  common 
knowledge.  A  publication  which  in  its  real 
nature  is  essentially  a  book  of  reference  is  not 
a  newspaper  within  the  meaning  of  sec.  28. 
Ik  re  Bradshaw's  Guide  ;  £x  pakte  Still- 
well       415 

POSTPONEMENT  OF  SALE  —  Direction  to 
sell— Duty  of  trustee — Discretion  of 
trustee  —  Originating  summons  —  In- 
fants—Representation— Practice  793 
/&'ee  Will. 

PRACTICE— A/pdort«—*  On  the  return  of  the 
order  to  review' — Adjournment  of  order  to 
review — Affidavit  filed  after  return  day  fixed 
by  order  nisi  to  review — Justices  Act  1890 
(No.  1105),  s.  146.]  Where  the  hearing  of  an 
order  to  review  has  been  adjourned,  an  affidavit 
filed  after  the  return  day  fixed  by  the  order 
nisi  may  be  read  upon  the  adjourned  hearing. 

MONTAOUB  17.  LaWSON        ....        8^ 

2.  Banker* s     hooks  —  Production     of 

hanker* s  hooks  at  trial — Undertaking  by  bardc 
to  produce  verified  copies — Circumstances  under 
which  verified  copies  of  hanker*s  books  are 
admissible  in  evidence — Evidence  Act  1890  [No. 
1088),  ss.  35,  36,  39.]  The  Court  has  power 
under  sec.  39  of  the  Evidence  Act  1890  to  order 
the  production  of  a  banker's  books  at  the  trial 
of  an  action,  although  the  bank  is  not  a  party 
to  the  action.  Hay  v.  Pateraon^  In  re  7'he 
Colonial  Bank  ([1889]  15  V.L.R.  360).  The 
Court  will  grant  an  order  for  such  production, 
notwithstanding  an  undertakins  by  the  bank 
to  have  verified  copies  of  all  the  material 
entries  in  such  books  in  Court  at  the  trial  to 
be  used  in  evidence  if  the  Court  should  so 
direct,  because  such  verified  copies  could  not 
in  the  circumstances,  by  virtue  of  sec.  36  of 
the  Act,  be  adduced  in  evidence  at  the  trial. 
Darling  v.  Carter  &  Co.       -       •       •      136 

8.  Discovery — Application  for  discovery 

before  delivery  of  statement  of  claim — Affidavit 
in  support,  necessity  for — "  Rules  of  the  Supreme 
Court  1884"— Orckr  XXXI, -^"^  Rules  of  the 
Svmreme  Court  1900**— Order  XXX.]  No 
afndavit  is  necessary  upon  which  to  base  an 
application  for  discovery  and  inspection  of 
documents  before  delivery  of  a  statement  of 
claim,  but  the  Judge  in  granting  such  apolica- 
tion  may  act  upon  the  facts  as  statea  by 
counsel  from  their  instructions.  Smith  v.  New 
Dempsey's  Gold  Mining  Coupant  No 
Liability 100 

4.  Execution— Writ  of  Ji.  fa,,  Jorm  of— 

Joint  creditors  under  order  of  Court— Joint 
debtor  a  under  order  cf  Court — Order  for  issue  of 
writ  of  fi,  fa,  by  one  joint  creditor  against  one 


PRACTICE— con/mttoi. 

joint  debtor— Irregularity— Application  to  set 
aside,]  A  writ  of  fieri  Jacias  should  accord  in 
all  respects  with  the  judgment  or  order  it  seeks 
to  enforce : — Hetd,  therefore,  that  where  an 
order  for  the  payment  of  costs  had  been  made 
in  favour  of  two  defendants  jointly  against 
two  plaintifb  jointly,  an  order  ootained  by  one 
of  such  defendants  for  the  issue  of  a  writ  of 
fieri  facias  against  one  of  such  plaintifis  was 
irregular,  and  should  be  set  asioe.  Crowley 
V,  Union  Bank 385 

5.  Joinder  of  causes  of  action — "  Rules 

of  the  Supreme  Court  1884"— Order  XVI.,  r.  5 ; 
Order  XVIII,,  r,  I— Practice— Misjoinder  of 
causes  of  action — Several  defendants,]  In  equity 
wherever  there  is  a  general  common  whole  cause 
of  suit  for  the  plaintiff  he  is  entitled  to  bring 
his  suit  for  the  relief  attaching  to  the  whole 
cause  of  suit.  If  in  such  suit  other  defendants 
are  joined  as  interested  in  some  only  of  the 
matters  in  such  suit  it  is  not  a  misjoinder  to 
include  such  defendants  as  parties  to  the  suit. 
Britter  v.  Sprigg  ([1900]  26  V.L.R.  66)  does 
not  decide  that  misjoinder  of  causes  of  action 
is  universaUy  a  ground  for  general  judgment 
for  defendants.    Webster  t;.  Shaw         -      967 

6.  Judgment,    aetting    aaide  —  Consent 

order — Order  not  passed  and  entered — Consent 
in  ignorance  of  particular  f<ut—  Withdrawal  of 
consent— Misapprehension  as  to  terms — Fraud — 
Jurisdiction  of  Court  to  vary  consent  order,] 
Proceedings  to  set  aside  a  judgment  must  be 
taken  before  the  judgment  is  pasMd  and  entered. 
A  consent  order,  agreed  to  by  the  parties  in 
Court  after  discussion  of  the  case  with  the  con- 
currcDce  of  their  legal  advisers,  and  with  the 
assent  of  the  Court,  cannot  afterwards  be  varied 
on  the  mere  allegation  that  the  consent  was 
given  in  ignorance  of  a  particular  fact,  though 
it  may  be  clear  that,  with  the  knowledge  of 
such  fact,  neither  the  consent  of  one  ol  the 
parties  nor  the  assent  of  the  Court  would  have 
been  given.  A  withdrawal  from  such  a  consent 
by  one  of  the  parties  is  only  permissible  where  • 
he  was  under  a  misapprehension  as  to  the  terms 
oi  the  bargain,  or  there  has  been  fraud  by  the 
other  party.  Where  the  parties,  without  any 
misapprehension  on  their  part,  and  without  any 
frana  either  on  the  Court  or  as  between  the 
parties,  have  agreed  to  a  consent  order  being 
made,  the  Court,  provided  such  order  contains 
no  illegality,  is  bound  to  record  it,  and  cannot 
afterwards  vary  it.  Decision  of  A'Beckett,  J., 
overruled.  Rex  v.  Municipal  Council  op  the 
Shire  op  Marono,  Ex  parte  Filoock   -     356 

7.  Liquidated  demand—"  Rules  of  the 

Supreme  Court  1884"  — OrcTer  IIL,  r,  6— 
Specially  indorsed  writ — Debt  or  liquidated 
demand  arising  under  a  contract  —  Deposit 
money  on  contract  to  purchase  land,]  The 
plaintiff  indorsed  a  writ  under  Order  IIL, 
r.  6,  with  a  claim  to  recover  the  sum  of  1000^., 
which   the  defendant  in  a  contract  for   the 
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purchase  of  land  agreed  to  pay  as  a  deposit 
**  upon  the  acceptance  of  this  offer."  The  offer 
was  accepted  :— //«/rf,  that  this  was  not  a  debt 
or  liquidated  demand  arising  under  a  contract 
within  the  meaning  of  Order  III.,  r.  6,  and 
was  not  the  subject-matter  for  a  specially 
indorsed  writ.     Bbar  v,  Gaklingb  -        -      601 

8.  •; Mining  suit  —  Parties   to    action  — 

Association  improperly  incorporated — Trustee. "[ 
Cotton,  who  held  certain  water  rights  as  trustee 
for  a  no-liability  company,  transferred  such 
rights  to  one  May,  as  trustee  for  the  same  com- 
pany. May  never  became  registered  in  respect 
of  such  water  rights.  Cotton  subsequently 
transferred  the  same  rights  to  Jacques,  who 
obtained  registration  in  respect  of  the  same. 
In  an  action  brought  by  the  company  and  May 
as  trustee  for  the  company  against  Cotton  and 
Jacques  it  was  proved  that  the  company,  not 
having  5  per  cent,  of  its  subscribed  capital 
paid  up,  was  not  legally  incorporated,  ancf  the 
Judge  of  the  Court  of  Mines  holding  that  the 
action  not  being  maintainable  by  the  company 
it  could  not  be  carried  on  by  May  alone  as 
trustee,  gave  judgment  for  the  defendants  : — 
HeJd^  upon  appeal  by  the  Full  Court  (Holroyd 
and  Hodges,  JJ.,  a'Bkckstt,  J.,  dissenting), 
that  the  action  could  be  carried  on  by  the 
plaintiff  May  alone  as  trustee  for  those  bene- 
ficially interested,  although  they  were  not 
parties  to  the  action.  The  Sisters  Gold 
Mining  Co.  No  Liability  v.  Cotton      -      591 

9.  Mode    of  trial  — Jury— **  Causes  or 

matters  unthin  the  cognizance  of  the  Court  in 
its  equitable  jurisdiction  " — Concurrent  jurisdic- 
tion of  equity  —  Fraud  —  Fraudulent  pref- 
erence within  the  meaning  of  the  Insol- 
vency Acts  —  Declaration  in  equity — **  Rules 
of  the  Supreme  Court  1884 "-Order  XXXV 1., 
rr,  3,  6,  7  (a).]  A  Court  of  equity  has  concur- 
rent jurisdiction  with  a  Court  of  law  in  all  cases 
involving  fraud.  The  meaning  of  Order 
XXXVI. ,  r.  6,  of  the  "Rules  of  the  Supreme 
Court  1884"  is  that  causes  or  matters  in 
which  a  Court  of  equity  had  concurrent 
jurisdiction  with  a  Court  of  law  (as  well  as 
those  in  which  it  had  exclusive  jurisdiction) 
shall  be  tried  without  a  jury,  unless  the  Court 
or  a  Judge  thinks  fit  to  otherwise  order.  By 
the  indorsement  on  a  writ  of  summons,  a 
plaintiff  claimed,  *'as  trustee  of  the  insolvent 
estate  of  D. ,  a  sum  of  1765/.  for  money  received 
by  the  defendant  to  the  use  of  the  insolvent 
and  his  estate,"  and  also  claimed  "  a  declaration 
that  the  payment  of  the  said  sum  by  D.  to  the 
defendant  was  a  fraudulent  preference  within 
the  meaning  of  the  Insolvency  Acts,  and  void  as 
affainst  the  plaintiff":  —  Held  that,  by  reason 
of  the  declaration  being  claimed,  the  matter 
was  one  ''heretofore  within  the  cognizance  of 
the  Court  in  its  equitable  jurisdiction,"  within 
the  meaning  of  Order  XXXVI.,  r.  3.  Barker 
V,  Henty 293 


PVLkCllCE—contimi/ed. 

10.  OriginaHng  summons— QutMum  of 

fact— Jurisdiction— "  Eules  of  the  Supreme 
Court  1884  "—Order  LV.]  The  Court  has  no 
jurisdiction  to  determine  a  question  ol  bet 
upon  an  originating  summons.  In  re  Gbiv; 
Canaway  V,  Canaway     -        -         -  ai 

11'  Originating  summons — QueMumsf 

fact-- Jurisdiction— '*BuUs  of  the  Suvmt 
Court  1884  "  —  Order  L  V,]  The  Court  ha 
jurisdiction  to  determine  questions  of  fact  opa 
an  originating  summons.  Judgment  of  Hood, 
J.  (29  V.L.K.  324),  reversed.  In  re  Giiw; 
Canaway  v,  Canaway     -  -       -  6B 

12.  BaU  appeals— Case  staUd  byConOff 

Court  Judge  for  the  determination  of  Suprmt 
Court — Form  of  caser-Jurisdiction  to  ask  fset 
lions— Local  Government  Act  1903  {No.  1893* 
s.  302  (4).  Sec.  302  (4)  of  the  Local  Gmn- 
ment  Act  1903  does  not  authorize  a  Gnstf 
Court  Judge,  in  stating  a  case  for  tbedets- 
mination  of  the  Supreme  Court,  to  s&  uj 
questions,  but  he  has  merely  to  state  tbeivti 
of  the  case  as  found  by  him.  ^jnuc 
Supply  Cobipany  of  Victoria  r.  Thi  Cow- 
en.  OF  THE  City  of  Bendioo        -        -   1009 

Action  by  person  out  of  the  jurisdiction— 

Summons  for  final  judgment  pending 
See  Secxjrity  for  Costs.  [38 

Admission    of    barrister    and  solicitor  — 

"Trade  or  business  "—School  teacher 
See  Legal  Profxssion.  [1 

Caveator  not  appearing  on  day  of  reton 

of  order  nisi  -        -    945 

See  Probate  Practicr.     4. 

Complainant  before  justices  withdrawing 

case  —  Costs — Condition  precedent— 
Justices  Act  1890,  s.  85  •  -938 
See  Justices.    3. 

Costs— Crown— Oram  Remedies  and  Lmr 

bility  Act  1890-nJuriBdiction  -  89 
See  Crown. 

Costs— Instructions  for  brief — Two  cGiOr 

sel— Motion— Costs  on  -    m 

See  Costs.    6. 

Costs— Party  and  party  costs— Costs  in- 
curred before  issue  of  writ— Taxing 
officer's  discretion — Order  IJCV.,  r.  27 


(9) 

See  Costs. 


427 


■  Costs— Preparing  statement    for   duty- 

Gross  or  net  value—"  Property  left " 
See  Probate  Charges  Act  1903.    [791 

■  Costs— Taxation    of— Receiver -Costs  of 

fixing  amount  of  remunerati<Mi — ^Costs 
•*  properly  incurred "  -        -    710 

See  Costs.    2. 

-  County  Court —Use  and  occupatioD— 
Claim  for— Special  summoiiB  -  S30 
See  County  Court.    2. 
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^—  Defamation  —  Justification  —  Justifying 
substance  of  libel^ Variation  between 
libel  and  matter  pleaded  in  justifica- 
tion     722 

See  Pleading. 

Dismissing  action — Abuse  of   process  of 

Court— Summary  judgment  tor  defend- 
ant      649 

See  Instruments  Act  1890. 

General    Sessions  —  Appeal    from  —  Pre- 

matemity  order — Marriage  Act  1900 
Term  for  appeal— Delay    -  562 

See  Appeal  to  General  Sessions. 

Justices— Uncontradicted  evidence— Duty 

of  justices 652 

See  Evidbnce. 

Licensing  Court — Special  case— Certifi- 
cate to  club— Refusal  of  -  257 
See  Licensing. 

Parties  to  action — Association  improperly 

incorporated— Trustee  -      591 

See  Mining. 

Petty    Sessions  —  Courts    of  —  Audience, 

right  of —Prosecution — Conduct  of  558 
See  Justices.    2. 

Probate — Application  to  compel  executor 

to  bring  will  into  Court — Affidavit  in 

support 862 

See  Probate  Practice.    2. 

Probate  practice — Sealing  probate  in  Vic- 
toria— Attorney  under  power— Probate 
granted  to  in  other  State  -  -  170 
See  Probate  Practice.    5. 

- —  Public  document  in  possession  of  mayor — 
Production  of— Bequest  by  councillor 
for  production  ....  272 
See  Mandamus. 

- —  Bight  to  oppose— Begistration  of  trade 
mark  —  P.  &  O.  —  Initial  letters  of 
words — Words  calculated  to  deceive 
See  Trade  Marks.    3.  [331 

- —  Service  of  order  to  pay— Personal  service 

[997 
See   Imprisonment   op    Fraudulent 
Debtors  Act  1890. 

• — -  Supreme  Court  Act  1890,  s.  232— Security 
—Lodgment  of— Time  -  -  940 
See  Appeal  to  Privy  Council.    2. 

PRECATORY  TRUST- Absolute  gift— Gift  to 
widow  for  benefit  of  herself  and  chil- 
dren   932 

See  Will.    2. 

PREROGATIVE  WRIT  OF  HANDAMUS- 

Practice  as  to— Discretion  of  Court— 
Vexatious— Befusal  of  writ  -  272 
See  Mandamus. 


PRINCIPAL  AND  AQEm-lMtrumenU  Act 
1890  {No.  1103),  M.  208,  209— Contract  for 
sale  of  landr— Authority  of  agent— Parol  evi- 
dmcer-Conditions  of  «aZe.]  W  here  ajprincipal 
gives  authority  in  writing  to  an  agent  in 
general  terms  to  sell  certain  land  at  a  fixed 
price  he  will  not  be  bound  by  any  contract  of 
sale  signed  by  Uie  agent  unless  it  be  a  reason- 
able and  proper  contract  having  regard  to  the 
nature  of  the  property,  the  circumstances  of 
the  case,  the  practice  of  the  market,  and  the 
views  of  the  principal  where  they  are  known 
to  the  agent.  A.  bought  certain  land  from  B., 
the  agent  of  the  vendor,  and  immediately  after- 
wards signed  an  authority  to  B.  to  sell  part  of 
the  land  at  IL  per  acre.  B.  on  the  same  day 
signed  a  contract  for  the  sale  of  this  part  to 
C.  One  of  the  conditions  of  this  contract 
embodied  Table  A  of  the  Transfer  oj  Land 
Act  1890,  and  fixed  the  time  for  completion 
at  one  month.  All  parties  had  notice  that  A. 
had  only  bought  that  day  under  similar  con- 
ditions : — Held,  that  this  was  not  under  the 
circumstances  a  reasonable  contract,  and  there- 
fore not  one  which  the  agent  was  authorized  to 
make.    Moore  v.  Neuson  •  887 

Duration  of  service— Wrongful  dismissal 

— Notice — Commission— Bemuneration 
See  Master  and  Servant.  [447 

PRIVATE   INTERNATIONAL   LAW-Mov- 

ables— Mortgage  of  goods  in  Victoria 
— Elxecution  of  morl^ge  out  of  Vio- 
toria— Begistration    -        -  196 

See  Conflict  op  Laws. 

PRIVY  COUNCIL-Appeal  to-Civil  right- 
Value  SOW.  —  Order  in  Council  — 
Parties  to  particular  action— Threat- 
ened actions  ....  433 
See  Appeal  to  Privy  Council. 

PROBATE  CHARGES  ACT  1908-(i\^o.  1827), 
«.  2—SolicUor*8  charges  for  obtaining  probate — 
**  Properly  left  " — Oroas  or  net  value— Coets  of 
preparing  statement — What  are  included  in,] 
For  the  purpose  of  determining  the  charges  to 
be  allowed  under  the  Probate  Charges  Act  1903 
to  a  solicitor  for  obtaining  probate  the  gross 
value  of  the  estate  is  to  be  looked  at.  The 
costs  of  "preparing  statement,"  which  may  be 
charged  for  separately,  include  the  costs  of  in- 
structions for  statement  and  of  the  affidavit 
verifying  the  statement.  In  re  Pyne;  Ex 
parte  The  Perpetual  Executors  and  Trus- 
tees Association  of  Australia  Limited     791 

PROBATE  PRACTICE— Administration  bond 
— Dispensing  with  bond  —  AdminiHtration  and 
Probate  Act  1899  {No.  1060),  s.  15.]  The 
Court  has  no  jurisdiction  to  dispense  with  an 
administration  bond.  In  the  Ooods  of  Powis 
([1864]  34  L.J.  (P.)  55)  followed.  In  the  Will 
OF  Chevalier 326 

2.  Administration    and   Probate  Acts 

1890  {No.  1060),  s.  14;  1892  {No.  1261),  s.  14 
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'^Application  to  eompd  executor  to  bring  wiU 
into  Court — Jurisdiction  to  grant  summons — 
*'ProbaU  Rules  of  1854,"  avplieability  of— 
Affidavit  in  support^  necessity  for — Probate  and 
administration  fees — Insufficiently  stamped  sum^ 
mons,]  The  practice  upon  an  application  for  a 
Bummons  under  sec.  14  of  the  Administration 
and  ProbaU  Act  1892  (No.  1261)  is  regulated 
by  the  "  Probate  Rules  of  1854»'  and  there- 
fore there  is  no  jurisdiction  to  srant  such 
application  without  an  affidavit  of  facts  as  pre- 
scribed by  rule  4  of  such  rules.  The  fees  pre- 
scribed by  rule  23  of  the  "  Probate  and 
Administration  Rules  1900'  and  the  Second 
Schedule  thereto  must  in  all  cases  be  demanded 
and  paid : — Held,  therefore,  that  a  summons 
under  sec.  14  of  the  Administration  and 
Probate  Act  1892,  to  which  was  affixed  a  stamp 
of  less  value  than  the  fee  prescribed  by  such 
schedule,  was  not  properly  issued.  In  re  the 
Estate  of  Kerr 8Q2 

8.   Administration    and  Probate    Act 

1890,  M.  39,  4^>—Exemplifieation  of  prcbate— 
Probate  granted  in  New  South  Wales  to  three 
executors  —  Application  for  re-sealing  by  one 
only.]  Where  probate  has  been  granted  in 
another  State  to  three  ezecators,  afi  of  whom 
still  hold  the  office  of  executor,  they  must  all 
join  in  an  application  for  sealing  exemplification 
of  the  probate  in  Victoria  under  sea  40  of  the 
Administraiion  and  Probate  Act  1890.  In  the 
Wm  of  Vivian  ([1901]  23  A.L.T.  87)  distin- 
gnished.  The  Court  in  such  a  case  granted 
probate  of  an  exemj^lified  copy  of  the  will  to 
one  executor,  reserving  leave  to  the  others  to 
come  in.    In  the  Will  of  Rofe    -       -    681 

4.  Caveat — Administration  and  Probate 

Act  1890  {No,  1060),  s,  21— Will— Proceedings 
where  caveator  does  not  appear.]  Where  the 
caveator  has  appeared  upon  the  return  day  of 
the  order  nisi  but  does  not  appear  at  the 
hearing  of  the  case  upon  the  day  on  which  it 
has  been  listed  for  nearing,  the  Court  may 
make  the  order  absolute  without  calling  upon 
the  executor  to  prove  the  will  in  due  form. 
In  the  Will  of  Hunt     -       .       -       .     945 

6.  Practice — Sealing  probate  in  Victoria 

—Administration  and  ProbaU  Act  1890  (No, 
1060),  s.  40 —  '' Executor  and  administrator 
therein  named,**  meaning  of.]  The  words 
**  executor  or  administrator  therein  named,"  in 
sec.  40  of  Act  No.  1660,  include  the  person 
named  in  the  probate,  although  he  is  not  named 
in  the  will.  An  attorney  under  power  of  an 
executor,  where  such  attorney  has  obtained 
probate  in  another  State,  is  an  "executor 
named  therein  "  within  the  meaning  of  sea  40. 
In  be  Phillips 170 

6.  Testator   domiciled    in    Victoria  — 

Will  relating  solely  to  property  in  foreign 
eouTitry — Admissibility  to  probate  in  Victoria.] 
A  will  disposing  of  property  in  a  foreign  country 


PROBATE  PRACTICE-eoHiiMtti. 

only  la  not  entitled  to  probate  in  Yietorii, 
though  the  testator  be  domiciled  in  VickriL 
In  the  Goods  of  Coode  ([1867]  L.R.  1  P. ID. 
449)  and  In  the  Goods  of  Tampfim  ([1894]  PJ). 
39)  followed.  In  the  Goods  of  Harrit  {[U?l)] 
L.R.  2  P.  &  D.  83),  In  the  Goods  of  Emttn 
([1874]  43  L.J.P.  Sl  M.  26),  InihtGmiitf 
Winter  ([1861]  30  L.J.P.  Sl  M.  56),  and  S^ 
V.  Harris  ([1833]  4  Hag.  405)  distingaBbBa. 
In  the  Will  of  Palmer  •      -   9i 

7.  WiU—SeparaU  wills  of  Ajutnikk 

and  English  property.]  Where  a  testator  ki 
made  separate  wills  as  to  his  Eng^  asdUi 
Australian  property  it  is  not  neceaBuy  in  in 
application  for  probate  of  the  Austratisn  vflito 
incorporate  the  English  will,  and  prdbtte  mj 
be  ffranted  of  the  Australian  will  <Mily,  bnttb 
probate  should  bear  on  its  face  a  note  rtkat^ 
to  the  fact  that  an  affidavit  is  on  the  file  tf  tie 
Court  giving  date  and  particulan  of  tk 
English  probate  and  certuying  an  attMbed 
copy  of  the  English  will.  In  the  Wiuor 
Btdbr Itt 

Charges  under  Probate  Charges  Ad  ISS 

—  Costs  of  preparing  sUtemol' 
Solicitor*s  charges  -      -   791 

See  Probate  Chaboes  Act  1901 

PROBATE  RULES  OF  1864-Applicadoii  tp 
compel  executors  to  bring  will  iato 
Court — Administration  Act  of  186- 

Practice M 

See  Probate  Practice.    2. 

PRODUCTION  OF  DOCUMENTS  -  Bankm 

books  —  Verified  copies  of  —  Prodne- 
tion  of  original  books  •  *  136 
See  Practice.    2. 

PUBLIC  RESORT— Place  of— Ramp  at  na 
way  station  ...   789 

See  Police  Offences  Act. 

QUESTION  OF  FACT  —  Determmatioa  of- 
Originating  summons  •  •  628 
See  Pragticb.     11. 

RABBITS— Destruction  of^Liability  of  miai- 
cipality  to  destroy  vermin  00  roidi 
See  Vermin  Destruction  Act.   [690 

RAILWAY  STATION— Ramp  leading  to  pkt- 
form— Place  of  public  reeort--iiitentU> 
commit  a  felony  -  .  •  789 
See  Police  Offences  Act. 

RAILWAYS  ACT  1890-(i^o.  1135),  *.  79- 
Holding  office  during  pUasure—Dismitui- 
Exercise  qf  pleasure,]  Railway  officers  »^ 
employes  appointed  under  the  provisions  of  s^. 
70  of  the  RaUways  Act  1890  hold  office  dsiiVK 
the  pleasure  of  the  Commisdoners  sad  nsy 
be  removed  by  tihe  Gommiasionen  at  their 
pleasure.  The  plaintiff,  who,  as  aa  offioor  or 
emphyi  appointed  under  the  provisifloiof«c> 
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RAILWAYS  ACT  iS^O-corUmved. 

70  of  the  Railways  Act  1890,  received  a  notifi- 
cation from  the  defendants,  the  Railways 
Commissioners,  that  unless  he  obeyed  an  order 
already  given  requiring  him  to  sever  his 
connection  with  a  certain  association  by  a 
specified  date,  he  would  be  removed  and  his 
services  dispensed  with  ;  the  plaintiff  refusing 
to  sever  his  connection  with  the  association 
then  received  a  notice  that  as  he  had  refused 
to  carry  out  the  instructions  given  his  services 
were  no  longer  required.  In  an  action  for 
wrongful  dismissal : — HMy  that  the  plaintiff 
hskd  l>een  removed  at  the  pleasure  of  the 
defendants.  Willi amss  v,  Victorian  .  Rail- 
ways COMMISSIONEBS        ....      566 

RATES  AND  RATING  —  Practice  —  Rate 
appeal  —  Undertaking  rated  to  different 
munieipalitiee — Choice  of  method  of  appecd — 
Local  Government  Act  1903  {No.  1893),  ss. 
301,  302  (1),  306.]  An  undertaking  rated  to 
different  municipalities  is  not  obliged  to  appeal 
under  sec.  306  of  the  Local  Oovemment  Act 
1903,  but  in  a  proper  case  has  the  right  of 
appeal  either  under  that  section  or  under  sec. 
302  of  the  Act  ....        1004 

Gas  mains— Sewed  and  unsewered  pro- 
perties ...  .  840 
See  Sewers  Rates.    3. 

Land  in  the  occupation  of  the  Govern- 
ment of  Victoria— Constable  of  police 
—Occupation  of  quarters  as  part  of 
duty— Exemption  886 
See  Local  Government.    3. 

Primary  school — Exclusive  user — Bene- 
ficial occupation  ....  QQ^ 
See  Local  GtOVEbnmbnt.     4. 

Special  case — Questions  —  Statement  of 

facts— Form  of  case  -  -    1009 

See  Practice.    12. 

Sewerage  rates— Valuation — Municipal— 

Abimdonment  of  valuation — '*  Valua- 
tion in  force "  -  -  -  -  62 
See  Sewers  Rates. 

Sewerage  rates — **  Valuation  in  force  "— 

Municipal  valuation — Appeal  against 
valuation — Abandonment  of  valuation 
See  Sewers  Rates.    2. 


Water  supply — **  Refusal  to  supply  water" 

— Liability  for  payment  of  rates       836 
See  Water  Acts. 

REAL  PROPERTY  ACT  1890 -(i^o.  1136), 
ss.  17,  18,  19,  2^— Transfer  of  Land  Act  1890 
{No.  1144),  ss.  119,  124,  etc.— Land  Act  1869 
{No,  360),  Part  II. — Action  for  recovery  of  land 
— Adverse  possession — Crown  licence  followed  by 
Crown  grant — Time  running  against  Crown — 
LimitcUion  of  action — Mortgagor  and  mortgagee 
— Transfer  of  first  mortgage— Transfer  not 
shown  on  certificate  of  title— Right  of  transferee 


REAL  PROPERTY  ACT  iSW-continued. 

to  bring  ejectment — Tenancy  at  will.]  A.  was, 
prior  to  1878  and  up  to  1885,  the  Crown  licensee 
of  land  under  the  Land  Ad  1869.  In  1878  the 
defendant  entered  into  adverse  possession  of 
the  land,  and  had  remained  in  possession  ever 
since.  In  1885  a  Grown  grant  of  the  fee  issued 
to  A.,  '*in  pursuance  of  the  Land  Act  1869." 

A.  transferred  to  B.,  to  whom  a  certificate  of 
title  under  the  Transfer  oj  Land  Statute  issued. 

B.  gave  a  first  mortgage  of  the  land  to  C.  C. 
transferred  this  mortgage  to  the  plaintiff. 
The  instrument  of  transfer  was  registered  under 
the  Tra;ni^er  of  Land  Act  1890,  but  this 
transfer  was  not  shown  in  any  way  on  the 
certificate  of  title.  K  aUo  gave  a  second 
mortgage  over  the  same  land  to  the  plainti£El 
In  an  action  for  the  recovery  of  the  land  : — 
Quaere  {per  Madden,  C.J.),  whether  the  plain- 
tiff could  sue  in  ejectment  unless  either  a 
transfer  to  him  of  the  first  mortgage  or  a 
discharge  of  such  mortgage  be  shown  on  the 
certificate  of  title  -.—Held  (by  Madden,  C.J., 
and  by  the  Full  Court  on  appeal),  that  the 
right  to  bring  an  action  for  the  recovery^^of 
the  land  first  accrued  to  plaintiff's  predecessors 
in  title  in  1878,  and  therefore  became  barred  in 
1893.    Bree  v.  Scott     ....    692 

REASONABLE  AND  PROBABLE  CAUSE- 

Demand  of  money  with  menaces  28 
See  Criminal  Law.    3. 

RECEIVER— Costs  of— Costs    "properly   in- 

curred" 719 

Su  Costs.    2. 

REFUSAL    TO    SUPPLY    WATER  — Non- 

payment  of  rates— Cutting  off  water 

supply 885 

5€«  WATER  Acts. 

REGISTER  OF  LAND  TAX-Effect  of- 
Sale  of  Dortion  of  '*  landed  estate  "— 
Reclasaincation — Revaluation  — Notice 
to  Registrar  ....  949 
See  Land  Tax.    2. 

REGISTER  OF  TRADE  MARKS-Rectifica- 
tion  of — Who  may  apply  to  have 
register  rectified  965 

See  Trade  Marks.    4. 

REGISTRATION  OF  RULES-Amendments 
registered— Effect  of  on,  informally 
made— Registrar  of  Friendly  Societies 
See  Friendly  Society.  [280 

REGISTRATION  OF  TRADE  HARK-Right 

to  oppose— Words  calculated  to  deceive 
—Initial  letters  of  words— P.  k  O. 
See  Trade  Marks.    3.  [881 

REGULATIONS  FOR  PREVENTING  COL- 
LISIONS AT  SEA— Adoption  of  by 
forei^  country— Effect  of— Collision 
on  high  wsA— Merchant  Shipping  Act 
1894,  sec.  419,  sub-sec.  (4).  -  874 
Set  Ship  and  Shipping. 
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RELIEF  OF  TRUSTEE— Breach  of  tnut— 
Trustee  following  solicitor's  advice — 
Trusts  Act  1901— Liability  of  trustee 
See  Tbustkb.    2.  [610 

REPAIRS  TO  LICENSED  PREMISES- Occu- 
pation by  tenant  for  life— Liability  of 
for  repairs— Licence  -        -  166 

See  Will.    3. 

RESIDENCE  AREA— Registration  of— Trans- 
fer—Break  in  title — Cancellation  of 
registration— Jurisdiction  of  warden 
See  Mines  Act  1890.    4.  [368 

REVENUE— Duties  in  estates  of  deceased 
persons  —Properties  transferred  by  rift 
inter  vtiH>»— rrobate  duty — Wheflier 
payable  by  transferred  properties  or 

Dv  estate 814 

See  Administration     and     Pbobatx 
Act  1890.    3. 

Reward  for  personal  serviees — Bonus  to 

«ffi/)Zoy^— Continuity  of  payment  786 
See  Income  Tax.    4. 

Salary  of  Minister  of  the  Crown— Salary 

or  allowance  to  member  of  Common- 
wealth Parliament — State  taxation — 
Constitutional  law  -  -  -  '  748 
See  Income  Tax. 

REVIEW  OF  TAXATION -"Instructions 
for  brief  " — Allowance  of  two  counsel 
—  Chief  Clerk  —  Proceedings  before 
See  Costs.    5.  [128 

RIPARIAN  OWNERS-Rights  of— Obstruc- 
tion  to  alveus  of  stream — Dam — Preser- 
vation of  bed  of  stream  •  -  766 
See  Water.    2. 

RIPPLE  TABLES— Larceny  of— Receiving- 
Fixtures— Orime*  Act  1890,  ss.  97,  307 
See  Criminal  Law.    2.  [468 

RIVER— Bed  of  — Title  to  bed -Riparian 
owners — Bed  ad  medium  filum  aquce 
See  Water.    2.  [766 

RULES-"  Probate  Rules  of  1854  "-Applic- 
ability  of — Administration  Act  of  1892 
(No.  1261),  s.  14  -     862 

See  Probate  Pracjtice.    2. 

RULES  OF  BUILDING  SOCIETY-Cessation 

of  membership — Maturity  of  shares 
Arbitration  —  Jurisdiction  of  Court 
See  Building  Society.    2.  [917 

Construction  of— Matured  shareholder- 
Rights  of  —  Stoppage  of  business  — 
Arbitration    clause  —  Jurisdiction    of 

Court 671 

See  Building  Society. 

RULES  OF  FRIENDLY  SOCIETIES— Regis- 
tration of— Rules  informally  made — 
Effect  of— Disputes  between  members 
See  Friendly  Society.  [280 


RULES  OF  THE  SUPREKE  COURT  1884- 
Order  III.,  r.  6  (Liquidated  Denuad) 
See  Practice.    7.  [tn 

Order  XIV.  (o),  r.  1  (Summary  JadgmcBS} 

See  Marriage  Act  1890.  |tf  ^ 

(Summary  Judgment)  tf  i 

See  Instruments  Act  1890. 


Order  XVI.,  r.  5 

See  PRACTHCE. 


5. 


Order  XVIIL,  r.  1- 

See  Practice.    5. 

Order  XXXI.  (Discovery)       -        -      ]fl 

See  Practice.    3. 

Order  XXXVI.,  rr.  3,  6  (Mode  of  TrWJ 

See  Practice.    9.  [298 

Order  LV. 321 

See  Practice.     10. 

Originating  summons       ...      52g 

See  Practice.     11. 

Order  LXV.,  r.  8-Appendix  N. 

See  Costs.    4. 


150 


r.  27  (9) 


S^«e  Costs. 


a 


RULES  OF  THE  SUPREME  COURT  1900 
— Order  XXX.   (Summons  for  Duw- 

tions) ]0p 

See  Practice.    3. 


Order  LXV.,  r.  28 
See  Costs.    5. 


m 


RULES  OF  THE  SUPREME  COURT,  26th 
NOVEMBER  1892-Rule8  ^  14  (Ad- 
mission  of  Barristers  and  Solid&on)  1 
See  Legal  Profession. 

SALE  OF  LAND  —  Contract  for  —  Ag^- 
Authority  of  agent — Reaaonable  asd 
proper  contract  -  -  -  -  887 
See  Principal  and  Agent. 

Contract  for  —  Deposit  —  Acceptanee  <rf 

offer  —  Final  judgment  —  Specially  in- 
dorsed writ— Liquidated  demand  (KM 
See  Practice.    7. 

Contract  for— Payment  by  instalm«iti— 

Time  the  essence  of  the  oontnet- 
Conditiou  precedent  -  -  .  541 
See  Vendor  and  Purchaser.    2. 

Contract  for- Production  of  oertificate  erf 

title  in  vendor's  name— 7Vana/*er  o^ 
Land  Act  1890  -  -        -     874 

See  Vendor  and  Purchaser. 

Trustee—Direction  to  sell- DiacretioB  rf 

trustee — Power  to  postpone  aide  79S 
See  Will. 

SALE  OF  LIQUOR  WITHOUT  A  LICSKa 

—Complaint  for  goods  sold  and  deli- 
vered—Illegality— Defence  of-  Oni»o< 

proof 729 

See  Customs  and  Excise  Dunes  Act 
1890. 
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SCALE  OF  COSTS-^uitiees  Act  1890~Rule8 
under — Allowance  to  witnesses—Ex- 

penses 641 

See  Land  Act  1901. 

SCHOOL  BUILDINGS  —  Primary  school  — 
User  of  buildings— Exclusive  user— 
Beneficial    occupation  —  Rates    and 

rating 604 

See  ]x>GAL  Government.    4. 

SECURITY  FOR  COSTS— -4c<ioii  by  person 
out  of  jurisdiction-summons  for  flncU  judg- 
ment pending,]  Where  an  action  has  been 
commenced  by  a  person  residing  out  of  the 
jurisdiction,  the  defendant  is  entitled  to  an 
order  for  security  for  costs,  notwithstanding 
the  fact  that  a  summons  for  final  judgment 
has  been  taken  out  and  is  pending.  Chetne 
Brothebs  v.  Scott         ....     828 

Appeal — Mortgage — Registration — Lodg- 
ment of  security — Time  •  940 
See  Appeal  to  Privy  Council.    2. 

SEPARATE  WILLS-Wills  of  English  and 
Australian  property— Probate  to  will 
of  Australian  property  •     148 

See  Probate  Practice.    7. 

SERVICE  AND  EXECUTION  OF  PROCESS 
ACT  1901— iVo.  11  (Commontvealth), ««.  4,  6,  21 
— Ineffective  service  of  copy  writ — Judgment — 
Irregularity  or  nullity — Further  proceedings  for 
same  debt.]  The  plaintiff,  who  was  a  resident 
in  the  State  of  Victoria,  issued  a  writ  of 
summons  against  the  defendant,  a  resident  of 
the  State  of  New  South  Wales,  under  the  pro- 
visions of  the  Service  and  Execution  of  Process 
Act  1901.  The  copy  'of  such  writ  was  not 
properly  indorsed  when  served  upon  the  de- 
fendant. The  plaintiff  obtained  an  order 
against  the  defendant,  who  did  not  apnear,  at 
the  Court  of  Petty  Sessions  at  Men>oume, 
where  the  case  came  on.  This  order  was 
registered  in  New  South  Wales  under  sec.  21, 
and  the  defendant  then  obtained  an  order  in 
New  South  Wales  staying  proceedings  on  such 
registered  certificate.  Some  months  afterwards 
the  plaintiff  issued  another  summons  for  the 
same  debt,  which  summons  was  properly 
served,  and  the  defendant  appeared.  An  order 
was  made  against  the  defendant  under  this 
summons,  and  upon  an  order  to  'review  such 
order,  on  the  ground  that  it  was  bad,  inasmuch 
aB  the  first  judgment  or  order  was  still  in 
existence  i^beld,  that  the  service  of  the  copy 
of  summons  in  the  first  proceedings  rendeied 
the  service  ineffective,  but  this  constituted  an 
irregularity  only,  and  did  not  render  the  pro- 
ceedings a  nullity,  and  the  judgment  thereon 
was  gm)d  until  set  aside;  therefore  the  second 
order,  made  while  the  first  order  for  the  same 
debt  was  in  existence,  should  be  set  aside. 
Fry  V.  Moore  ([1889]  23  Q.B.D.  396)  appUed. 
Heuritson  v.  Fabre  ([1888]  21  Q.B.D.  6)  distin- 
guished.  Atlas  Company  of  Engineers  v. 
York 92 


SERVICE  AND  EXECUTION  OF  PROCESS 
ACT  1901— continued. 

2.  {Commonwealth)  {No,  11),  ss,  3,  4,  11, 

etc—Marriage  Act  1890  {No,  1166),  «.  42— 
Desertion  of  illegitimate  child — Maintenance — 
Writ  of  summons  issued  otU  of  a  Court— JudicieU 
and  ministerial  acts—Service  in  another  State — 
Jurisdiction,]  A  summons  issued  by  a  justice 
of  the  peace  under  sec.  42  of  the  Marriage  Act 
1890  is  a  writ  of  summons  within  the  meaning 
of  sec.  3  of  the  Commonwealth  Service  and 
Execution  oj  Process  Act  1901  (No.  11) ;  but  it 
is  not  a  "writ  of  summons  issued  out  of  a 
Court,"  and  cannot  therefore  be  served  in 
another  State  under  sec.  4  of  that  Act. 
Buckingham  v.  Weathebup  •     881 

SERVICE  OF   ORDER    TO   PAY-Personal 
service — Practice       -        -        -    997 
See  Imprisonment    of    Fraudulent 
Debtors  Act  1890. 

SERVICE    OF    WRIT— Ineffective    service- 
Judgment — Irregularity  92 
See  Service  and  Execution  ov  Pro- 
cess Act  1901. 

SET-OFF— Mutual  Debts— Dealings  before  and 
after  insolvency-        •  -    486 

See  Book  Debts  Act  1896. 

SETTING    ASIDE    JUDGMENT  -  Consent 

order— Consent  in  ignorance  of  fact — 
Jurisdiction  of  Court  -  -  865 
See  Practice.    6. 

SETTLEMENT— Voluntary— Tnisto   to    take 

effect  after  death  of  settlor — Duty  on 

estates  of  deceased  persons  82 

See   Administration    and    Probate 

Act  1890. 

Voluntary— Trusts  to  take  effect  during 

lifetime  of  settlor        -  89  (n.) 

See   Administration    and    Probate 
Act  1890.    2. 

Deed    of  —  Creation    of    new    beneficial 

interests  —  Settlement  made  under 
authority  of  will— Duty  -    161 

See  Stamps. 

SEWERS  RATES  —  Melbourne  and  Metro- 
politan Board  of  Works  Act  1897  {No,  1491), 
M.  8,  11,  12 — Municipal  valuation  a  condition 
precedent  to  rate— Local  Oovemment  Act  1890 
{No,  1112),  s,  274— Amendment  of  municipal 
valuation— Notice  of  appeal  against  municipal 
valuation— Effect  of  abandonment  of  claim  to 
rate  after.]  The  provisions  of  sec.  8  (5)  of  the 
Melbourne  and  Metropolitan  Board  qf  Works  Act 
1897,  that  for  the  purpose  of  making  any  rate 
the  Board  shall  adopt  as  the  net  annual  value 
of  the  properties  the  municipal  valuation  in 
force  at  the  time  of  making  the  rate,  makes  the 
existence  of  such  a  municipal  valuation  of  any 
property  sought  to  be  rated  a  condition  pre- 
cedent to  the  rating  of  such  property  by  the 
Board.  Where  a  municipal  council,  claiming 
to  rate  certain  property,  makes  a  valuation  ol 
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SEWERS  RATES— continued. 

such  property,  and,  after  the  owner  has  duly 
given  notice  of  appeal  against  such  valuation, 
abandons  the  claim  to  rate  the  property,  such 
abandonment  has  the  same  effect  as  an  adjudi- 
cation by  the  Court  to  which  the  appeal  is 
made  reducing  the  valuation  of  the  property  to 
nil.  AUomey-Oeneral  v.  Shirt  of  Hampden 
([1876]  2  V.L.R.  (B.)  138)  distinguished:- 
Qucere,  whether  the  Melbourne  and  Metro- 
politan Board  of  Works  can,  under  the  Act  No. 
1491,  recover  rates  as  for  '*  sewered  property  " 
unless  the  property  in  respect  of  which  the 
rates  are  levied  "  abuts  "  on  a  sewered  street. 
Mblbournb  and  Metbopolitan  Boa&d  of 
Works  v,  Spbnceb 62 

2.  Melboume  and  i  Metropolitan  Board 

of  Works  Act  1890  {No.  1197),  Part  IV.— Id. 
1897  {No.  1491),  M.  8,  9,  11,  12—"  Valuation 
in  force" — Municipal  valuation  a  condition 
precedent  to  rate — Local  Government  Act  1890 
{No.  1112),  8.  214— Melboume  Corporation  Act 
(6  Vict.,  No.  7),  88.  67,  etc.— 21  Vict.  {No.  178), 
88.  41-44 — Amendment  of  municipal  ixiluation 
— Notice  of  appeal  against  valuation — Effect 
of  abandonment  of  daim  to  rate.]  The  pro- 
vision of  sec.  8  (5)  of  the  Melboume  and  Metro- 
politan Board  of  Works  Act  1897,  that  for  the 
purpose  of  making  any  rate  the  Board  shall 
adopt  as  the  net  annual  value  of  the  properties 
the  municipal  valuation  in  force  at  the  time  of 
making  the  rate,  makes  the  existence  of  a 
valuation  binding  upon  the  ratepayer  of  any 
property  sought  to  be  rated  a  condition  pre- 
cedent to  the  rating  of  such  property  by  the 
Board.  Where  a  municipal  council  claiming  to 
rate  certain  property  makes  a  valuation  of  such 
property,  and,  after  the  owner  has  duly  given 
notice  of  appeal  against  such  valuation,  aban- 
dons the  claim  to  rate  the  property,  such 
abandonment  has  the  effect  of  an  adjudication 
by  the  Court  to  which  the  appeal  is  made 
reducing  the  valuation  of  the  property  to  nil : — 
So  held  by  the  Full  Court  (a^Beckbtt  and 
Hood,  JJ.,  Holroyd,  J.,  dubitante)^  affirming 
the  decision  of  Hodges,  J.  (supra,  p.  62) : — 
Per  Hood,  J.  Where  notice  of  appeal  against 
a  municipal  valuation  has  been  given  the  valua- 
tion is  not  a  "valuation  in  force"  until  the 
appeal  has  been  decided,  or  where  no  notice  of 
appeal  has  been  given  until  the  time  for  appeal- 
ing has  expired.  Melbourne  and  Metro- 
politan Board  of  Works  v.  Spencer       289 

8.  Melboume  and  Metropolitan  Board 

of  Works  Acts  1890  {No.  1197).  ss.  122,  131  ; 
1897  {No.  1491),  88.  3,  5,  8,  10  — Bate^i— 
Property  rateable  by  the  Board-^Sewered  and 
unsewered  property— Qa^  mains  connected  with 
sewered  property.]  The  defendant,  a  gas  com- 
pany, owned  and  occupied  or  used  certain  land, 
buildings,  and  works  situated  in  various  munici- 
palities \iithin  the  metropolis  as  defined  by  the 
Melboume  and  Metropolitan  Board  of  Works 
Act  1890.    Some  of  such  lands,  buildings,  and 


SEWERS  BATES-ixmttmied: 

works  were  actually  sewered ;  others  were,  in 
fact,  unsewered,  but  situated  within  sewo^ 
areas,  yrhilst  others  were  outside  of  seweia^ 
areas.     Connected  with,  and  used  as  part  of 
the  undertaking,   was    a   reticulation  of  ps 
mains   spreading  over   various   monicipaliliBik 
and  so  constructed  that  every  part  of  the  vkk 
undertaking  was  connected  with  every  otkr 
part:— fTeS    by    the   Full    Court    (revenii| 
Williams,  J.)  that  such  gas  mains  were  osi 
rateable  by  the  Board  under  sec  8  of  the  Aet 
No.  1491.     The  only  property  which  is  rateafak 
by  the  Board  under  tne  Act  1197,  as  modified 
by  the  Act  No.  1491,  is  property  which  is  either 
sewered  or  capable  of  being  sewered.     Mel- 
bourne AND  Metropolitan  Board  of  Worss 
V.  Metropolitan  Gas  Company     •       -    310 

SHAREHOLDER  IN  BUILDING  SOCIETT- 

Matured  shareholder  —  Bights  cl 
priority  —  Withdrawing  shareholder 
See  Building  Socibtt.  [671 

Matured   shareholder— Rules   of   society 

ceasing  to  operate — Alteration  oC  roles 
aimed  at  particular  member  -  917 
See  Building  Society.    2. 

SHARES  IN  COMPANY  — DiWdenda  oo  ^ 

bility  of  beneficiary  -  •  -  525 
See  Income  Tax.    3. 

SHEEP  OR  CATTLE  DRIVEN  ACROSS 
LAND  —  Notice  —  Interest  in  laofi- 
Grazing  licensee         -        •  M 

See  Land  Act  1891. 

SHIP  AND  SHIPPING-Cottision— Jferdhosl 

Shipping  Act  1894  (57  <£r  58  Via^  c.  60),  sa. 
418,  419,  422,  424,  1Z4— Foreign  sk»>- 
Application  of  Act  to  foreign  ship  on  the  hi^ 
seas — Collision  regulations — Breach  of  regmta- 
turns — Mouth-blown  fog-horn — Necessary  depart- 
ure from  regulations.]  In  a  collision  upon  the 
high  seas  between  a  British  and  a  foreign  ship, 
the  provisions  of  sec.  419  of  the  Merchant 
Shipping  Act  1894,  sub-sec.  (4),  do  not  apply  to 
the  foreign  vessel  in  the  absence  of  an  Order 
in  Council  made  under  the  provision  of  either 
sec.  424  or  734  of  the  Act  directing  that  the 
provisions  of  Part  V.  should  apply  to  such 
foreign  vessels.  An  Order  in  CouncU  directing 
that  the  British  Regulations  for  Prevention  of 
Collisions  at  Sea  should  apply  to  shipsof  a 
foreign  country  does  not  of  itself  apply  the 
provisions  of  Part  V.  of  the  Merchant  Ship- 
ping Act  1894  to  ships  of  that  country,  and 
the  presumption  of  fault  created  by  sec.  419, 
sub-sec.  (4),  for  breach  of  one  of  such  regula- 
tions does  not  attach  to  such  foreign  vessel 
In  a  suit  by  a  foreign  ship  against  a  Bhttiii 
ship  for  damages  for  collision  on  the  high  seas 
the  rule  laid  down  in  the  Fcmny  M.  CanUl 
([1875]  13  App.  Cas.  455  (n.) )  and  the  Duke  sf 
Buccleugh  ([1891]  A.C.  310)  that  the  pre^ 
sumption  of  culpability  caused  by  a  breach  d 
the  regulations  may  be  met  by  proof  that  the 
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infringement  could  not  by  any  possibiltty  have 
contributed  to  the  collision,  and  that  the 
burden  of  showing  this  lies  on  the  party  guilty 
of  the  infringement  (proof  that  the  infringe- 
ment did  not  in  fact  contribute  to  the  collision 
being  excluded)  does  not  apply  to  such  foreign 
ship  where  the  country  to  which  the  ship 
belongs  has  merely  adopted  the  British  Regula- 
tions for  Preventing  Collisions  at  Sea  without 
adopting  the  provisions  of  Part  V.  of  the 
Merchant  Shipping  Act  1894.  In  such  a  case 
the  ordinary  maritime  law  of  the  Court  will  be 
applied*  and  proof  that  the  breach  of  the 
regulations  did  not  as  a  matter  of  fact  con- 
tribute to  the  collision  is  admissible.  If  a 
mechanical  fog-horn,  which  without  negligence 
has  become  ineffective  ^hen  used  at  sea,  is 
provided  for  use  on  a  ship  to  which  the 
regulations  apply,  the  user  of  the  fog-horn  by 
mouth  in  place  of  the  mechanical  means  comes 
within  the  exception  contained  in  sec.  419, 
sub-sec.  (4),  of  the  Merchant  Shipping  Act 
1894,  which  permits  a  departure  from  the 
regulations  under  circumstances  which  make 
such  departure  necessary.  Sub-seo.  (4)  of  sec. 
419  of  the  Merchant  Shipping  Act  1894  is  not 
part  of  the  lex  fori  of  the  Court ;  it  does  not 
conceru  procedure  but  goes  to  the  substance  of 
a  party-litigant's  rights.  A  ship  under  a  coal 
charter  wMlst  proceeding  from  her  last  port 
of  caU  to  her  loading  port  to  fulfil  her  charter 
was  disabled  in  a  collision  with  another  ship, 
caused  by  the  sole  negligence  of  the  latter. 
The  injuries  received  obliged  the  chartered 
ship  to  return  to  port  for  repairs.  The  delay 
caused  in  effecting  the  repairs  prevented  her 
arrival  at  the  port  of  loading  until  long  after 
the  arrival  date  fixed  by  the  charter-party,  and 
further  caused  her  to  lose  her  "  turn "  at  the 
coal  shoots  at  the  port  of  loading,  thus  delay- 
ing her  loading  for  23  days.  The  charterer 
elected  to  proceed  with  his  charter,  notwith- 
standing the  non-arrival  of  the  ship  at  the 
loading  port  at  the  due  date : — Held,  in  a  suit 
for  damages  caused  by  the  collision,  that 
damages  for  the  delay  caused  by  the  ship's 
loss  of  '*turn"  at  the  coal  shoots  cannot  be 
recovered.    Owotsrs  of  Sailing  Ship  "  Fortu- 

NATO  FlQARI  "    V.   StBAMSHIP  "  COOOBB  "       874 

SHORTHAND  NOTES -Costs-  Charges  for 
famishing  —  Disallowance  of  —  Chief 
Clerk— Proceedings  before  ^  128 
See  Costs.    5. 

SOLICITOR  AND  CLlEm  -  Costs  -  BiU  of 
costs— Bight  of  client  to  demand  bill  of  costs,]  A 
client  is  entitled  as  of  riffht  to  ask  for  and 
obtain  a  biU  of  costs  from  bis  solicitor  without 
any  condition  being  attached  to  such  delivery 
as  to  the  bill  being  taxed.  A  solicitor,  upon 
being  asked  by  his  client  the  amount  of  costs 
chargeable  in  respect  of  work  done,  informed 
him  that  the  costs  were  about  40/.,  and  would 


SOLICITOR  AND  CLlEST-continued, 

probably  tax  at  a  higher  sum,  and  said  that 
if  the  client  chose  to  pay  a  smaller  sum, 
naming  it,  and  would  waive  taxation,  he  would 
take  such  smaller  sum  in  satisfaction.  The 
client  agreed  to  this,  and  paid  the  amount 
suggest^.  Some  months  afterwards,  the  rela- 
tionship of  solicitor  and  client  having  ceased, 
the  client  demanded  the  delivery  of  a  bill  of 
costs,  and  the  solicitor  said  he  would  deliver  one 
on  condition  that  such  bill  were  taxed  and  the 
difference  paid.  The  client  demanded  the 
delivery  of  the  bill  unconditionally  : — Held, 
that  the  client  ^^-as  entitled  as  of  right  to  have 
a  bill  of  costs  delivered  unconditionally.  In 
RE  A.  B. ;  Ex  PARTE  Davies  -        -  HI 

Charges   for  obtaining   probate  —  "Pro- 

perty left  "—Gross  or  net  value— Costs 
of  preparing  statement  -      791 

See  Probate  Charges  Act  1903. 

Solicitor    conducting    own    litigation  — 

Profit  costs  ....  586 
See  Costs.    3. 

Taxation  of  costs— Solicitor  doing  work  as 

estate  agent— Non-professional  work — 
Jurisdiction  of  taxing  officer  -  130 
See  Costs.    4. 

Trustee  following  solicitor's  advice — Pay- 

ment to  persons  not  entitled— Breach 
of  trust—Relief  of  trustee~7VtMto  Act 

1901 610 

See  Trustee.    2. 

SPECIAL  CASE— Appeal— Rates  and  rating 
— Form  of  cckse — Statement  of  facto 
See  Practice.    12.  [1009 

Certificate  to   club— Refusal   of— Second 

certificate  in  respect  of  same  premises 
See  Licensing.  [257 

SPECIAL  SUMMONS— Use  and  occupation- 
Liquidated  demand — Practice  -  880 
See  County  Court.    2. 

SPECIALLY  INDORSED  WRIT-Final  judg. 
ment — Contract  for  sale  of  land — 
Deposit 601 

See  Practice.    7. 

STAMPS—  Stamp  dvty— Settlement  made  tmder 
authority  of  wiU— -Creation  oj  new  beneficial 
interests — Deed  of  settlement — Stamps  Act  1890 
{No.  1140),  «.  71- Stamps  Act  1892  {No.  1274), 
SchedtUe,  Division  VIII,]  A  testator  by  his  will 
bequeathed  property  to  trustees  upon  trust  for 
his  daughters  m  equal  shares,  and  declared 
l^t  the  share  of  each  daushter  who  should  be 
married  at  his  death  shonla  be  by  deed  settled 
upon  her  and  her  children,  free  from  marital 
control,  and  in  such  a  manner  as  his  trustees 
should,  in  their  discretion,  think  best,  but  so 
as  not  to  deprive  any  daughter  of  the  annual 
income  thereof,  with  power  to  such  daughter  to 
appoint  one-third  of  the  capital  as  she  misht 
think  fit,  and  in  certain  other  evento,  which  did 
not  happen,  to  appoint  the  entire  capital.     The 
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trustees  by  deed  transferred  to  other  tmstees  a 
daughter's  share  upon  trust  to  pay  the  income 
thereof  to  such  daughter  for  life,  and  after  her 
death  for  "  all  the  children  or  any  the  child  of 
such  daughter  who  being  sons  or  a  son  shall 
attain  the  age  of  21  years  or  being  daughters 
or  a  daughter  shall  attain  that  age  or  marry 
under  that  age  and  if  more  tl^an  one  in  e(}ual 
shares "  :—Held^  that  as  there  was  a  distinct 
creation  or  limitation  of  an  interest  by  the 
deed,  which  did  not  exist  before  its  execution, 
the  instrument  was  a  deed  of  settlement  within 
the  meaning  of  Division  VIII.  of  the  Schedule 
to  the  Stampa  Act  1892,  and  was  liable  to  stamp 
duty  thereunder.  The  principle  of  Wi»eman  ▼. 
Tke  GolUetor  of  JmpotU  ([1896]  21  V.L.R.  743) 
and  In  re  Atutin  ([1901]  27  V.L.R.  408)  applied. 
Newman  r.  Ollkct^r  of  Imposts         -     161 

Act    No.  1140  —  Mortgage    containing 

receipt   of    money— Admissibility    in 
evidence  for  limited  purpose  610 

Set  Tbusteb.    2. 

Mortgage  containing  acknowledgment  of 

receipt   of   money  —  Stamp  duty  — 
Admissibility  in  evidence  for  limited 

purpose 899 

See  Trustee. 

STATUTES— IMPERIAL :- 

13  Eliz.,  c.  5 102 

See  Bankruptcy. 


102 


46  &  47  Vict,  c.  52,  s.  118 

See  Bankruptcy. 

57  A  58  Vict.,  c.  60,  s.   419,  sub-s.  (4) 

(Merchant  Shipping)   -  -    874 

^ee  Ship  and  Shipping. 

63  &   64  Vict.,   c.    12,    ss.    53,    54,  55 

(Constitution)  •    201,  229 

See  Com  HON  wealth  Constitution  Act. 
1,2. 

63  &  64  Vict. ,  c.  15  {ConiUUution  Act)     748 

See  Income  Tax. 

COMMONWEALTH :- 

—  1901— No.  6,  Part  VIII.  (Customs)  201, 229 
See     Commonwealth     (Constitution 
Act.    1,2. 

No.  6,  ss.  234  (a),  (e),  251  -        -    350 

See  Customs. 

No.  11,  ss.  3,  4,  11,  etc.  (Process)  881 

See  Service  and  Execution  of  Pro- 
cess AoT  1901.    2. 

No.  12,  ss.  28,  29  (Newspaper)  -    415 

See  Post  and  Telegraph  Act  1901 
(No.  12). 


-  No.  17,  s.  3  (o)  . 

See     iMMIflRATfON 

1901. 


-        -  583 

Restriction    Act 


STATUTES-COMMONWEALTH.-caii/mif<Ki 

1902— No.  14,  s.  2,  etc  (Tariff)   201,  229 

See     Commonwealth     CossnruTioy 
Act.     1, 2. 

No.  21  (Action  for  Tort)    -         -    €iS 

See  Claims    against    the    Comxos- 
wealth  Act  1902. 

STATE  ACTS  (Victoria)  :— 

No.  360.  Part  H.  {Land  Act)    -         -    692 

See  "Real  Property  Act  1890. 


No.  1056  (Marriage) 
See  Divorce.     2. 

No.  1060.  s.  15  - 

See  Probate  Practice. 


442 


ss.    39,    40    (Administratioo) 

[681. 179 
See  Probate  Practice.     3,  5. 


Part  V.  (Probate  Duty)  -  814 

See   Administration    and     PaiAftR 
Act  1890.    3. 


s.  112  (Probate  Duty)  82,  89  (M 

See   Administration    and     Probatk 
Act  1890.     1,  2. 

No.  106S,  ss.  8  (11),  28  .  -  -  671 
See  Building  Society. 

No.  (1078),  s.  64  (County  Coart  Special 
Summons)  ....  139,  890 
See  County  Court.     1,  2. 

No.  1079,  ss.  97,  307  (Urceny)  -  453 
See  Criminal  Law.    2. 

s.  113  (Menaces) 


^ee  Criminal  Law.    3. 

No.   1080,  Part  L  (Croum  Remedies  Aei) 
See  Crown. 


No.  1088,  ss.  35,  36,  39  (Evidence)   •    136 
See  Practice.    2. 

No.  1094,  ss.  4,  5,  13,  20  -    280 

See  Friendly  Society. 


No.  1098,  ss.  43,  61,  71 

See  Health. 


391 


ss.  194  to  214  ( Vaccination)      662 

See  Health.    2. 

No.  1100,  Part  III.  (Service  of  Order)  997 
Sefi   Imprisonment   of    Fraudulent 
Debtors  Act  1900. 

No.  1102,  s.  71         -  -        -    797 

See  Insolvency. 

s.  121 


See  Book  Debts  Act  1896. 
B.  139 


See  Insolvency.    3. 

No.  1103,  s.  208       ■ 

See  iNSTRUBiSNTB  AoT  1880. 


586 
649 


RS.    208,  209    {Iruintments    Art) 

See  Principal  and  Agent.  f387 
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STATUTES— STATE  ACTS(Victokia)- 

No.  1105,  88.  40,  77  - 

See  Justices.    2. 


cont, 
568 


88.  73,  155,  156. 187 


See  Justices. 


8.  85  (Practice)    - 


See  Justices.    3. 


8.  146  (Order  to  Review)    -     833 


See  Practice. 


8.  185  {Justices  Act) 


604 


See  Local  Government.    4. 

No.  1107,  88.  35,  38,  40,  41      •    868,  949 
See  Land  Tax.     1,  2. 

No.  nil,  88.  34  (8),  58  (Club  Certificate) 

[257 
841 

329 

631 


See  Licensing. 

8.  134  (Sunday  Trading) 

See  Licensing.     3. 
8.  142  ... 


See  Licensing.    2. 

No.  1112,  8.  51  (Penaltie8) 
See  Local  Government. 


88.  246,  277  (Rat€8  and  Rating) 

[335,  604 
See  Local  Government.    3,  4. 

8.  274  (Local  Government)  -      62 

See  Seweks  Rates. 

-  No.  1119,  88.  4,  48,  54,  96,  107,  118  (Har- 

bour Truat) 467 

See  Corporation. 

-  No.  1120,8.  3  ("Claim") 

^ee  Mines  Acts  1890.    2. 

8.  5  (Miner'8  Right)     -        -     851 

See  Mines  Act  1890.    3. 


•  1011 


88.   28,  29,  33  (Reaidence  Area) 

See  Mines  Act  1890.    4.  [368 

8.  244  (Inspection  Order)    -    683 


See  Mines  Act  1890, 

No.  1121,  8.  30(5)    -        -        -        •    685 

See  Neglected  Children's  Act  1890. 

No.  1126,  8.  41  (12),  (Public  Place)  -    789 

See  Police  Offences  Act. 

No.  1127,  8.  58(PoUce)    -        -        -    144 

See  Police  Regulation  Act  1890. 


Np.  1135,  8.  70         .        .        .        . 
See  Railways  Act  1890. 

No.  1136,  88.  17,  18,  19,  22 

See  Real  Property  Act  1890. 

No.  1140,  88.  59  (2),  68  (Stamps)      - 
See  Trustee.    2. 


8.  71  (Stamps) 


See  Stamps. 

No.  1142,  B.  3  (Supreme  Court) 
See  Costs.    4. 


8.  232  (Security  for  Costs)  - 

See  Appeal  to  Privy  Council. 


566 


610 

161 

130 

940 
2. 


STATUTES-STATE  ACTS(ViCTORiA)-con«. 

No.  1144,  8S.  119,  124  (Transfer  of  Land) 

See  Real  Property  Act  1890. 

No.  1153,  88.  4,  7,  14,  15  - 

See  Vermin  Destruction  Acts. 


No.  1156,  8.  458  (Water  Supply) 
See  Water  Acts. 


835 


No.  1166,  Part  IV.  (Bastardy  Order)  667 

See  Marriage  Act  1890. 


8.  42  {Marriage  Act) 


381 


See  Service  and  Execution  of  Pro- 
cess Act  1901.    2. 


ss.  42,  43, 51  {Marriage  Act)  158 

See  Husband  and  Wife.    2. 


s.  52  {Marriage  Act) 


See  Appeal  to  General  Sessions. 

ss.  74,  83,  86       - 

See  Divorce.    2. 


No.  1182,  s.  8  (Harbour  Trust) 
See  Corporation. 


442 
467 


No.  1183,  s.  2 965 

See  Trade  Marks.    4. 


—  No.  1193,88.  17,  &c. 
See  Trade  Marks. 


331 


No.  1197,  Part  IV.  (Metropolitan  Board) 

See  Sewers  Rates.    2.  [289 

88.  122,  131  (Metropolitan  Board 

of  Works) 340 

See  Sewers  Rates.    3. 

1216,  8. 11  (Service  under  Articles)  943 

Ste  Legal  Profession.    2. 


No.  1231,  8.  17  (Abduction) 

See  Criminal  Law. 

No.  1232,  8.  12 

See  Friendly  Society. 

No.  1243,  8.  16  (Penalties) 

See  Ikx^al  Government. 

56,  60  (School) 


See  Local  Government.     4. 

No.  1261,  8.  14  (Administration) 
See  Probate  Practice.    2. 


22 
280 
631 
604 
862 


No.  1274,  Schedule,  Div. 

See  Stamps. 


VIIL  (Stamps) 
[ftl 


No.  1374,  88.  2,  7  (1)  (a),  14 

See  Income  Tax. 


>  2,  9  (11) 


See  Income  Tax.    4. 

8.  9,  snb-ss.  1,  2  (9)  (A) 

See  Income  Tax.    2. 


748 
786 


298 


No.  1424,  88.  2,  3  {Booh  Debts  Act  1896) 

Su  Assignment  of  Debt.  [550 

3 486 


See  Book  Debts  Act  1896. 

No.  1432, 88.  2,  17  -        -        -  18 

See  Vegetation  Diseases  Act  1896. 
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STATUTES-STATE  ACTS  (Victowa)— con*. 

No.  1436,  8.  2 655 

See  Street  Betting. 

No.  1467, 8.  12        .        -        -        -    525 

See  Income  Tax.    3. 

No.  1482.  8,  63  (Company)  -    196 

See  Conflict  op  Laws. 

No.  1491,  88.  3,  5,  8,  10  (Rates)        -    340 

See  Sewers  Rates.    3. 

88.  8,  9,  11  and  12  (Metropolitan 

Board)        -  -       -     62, 289 

See  Sewers  Rates.     1,  2. 


No.  1513,8.  10(1)    - 

See  Insolvency.    3. 

- —  No.  1514,  8.  15  (Residence  Area) 
See  Mines  Act  1890.     4. 


53  (Tailings) 


-  586 

-  368 

-  851 

-  835 


See  Mines  Act  1890.    3. 

No.  1651,  8.  153  (Water  Rates) 
See  Water  Acts. 

No.  1684,  88.  5  and  6  {Marriage  Act  1900) 
See  Appeal  to  General  Sessions  [562 

No.  1699,  8.  3.,  8ub-88.    1   and  3  (Policy 

Moneys) 26S 

See  Life  Assurance. 

-    196 


8.  13  (Company) 


See  Conflict  of  Laws. 
No.  1749,  88.  186,  187,  196  (Grazing  Area) 


See  Land  Act  1901. 
No.  1769,  8.  3  (Trubts) 


No.  1819,  8.  9  (2)     - 
See  Income  Tax. 


[641 

•    610 

See  Trustee. 

No.  1770,  8.  4 690 

See  Vermin  Destruction  Acts. 

No.  1773,  88.  2  and  3  18 

See  Vegetation  Diseases  Act  1901. 

No.  1780,  88.  3,  8     .  .418 

See  Gold  Buyers  Act  1901, 

No.  1815,  SB.  3,  11  (Gift  inter  vivos)     814 
See    Administration    and   Probate 
Act  1890.    3. 

-       -    525 
3. 

No.  1893,  8.  302  (Appeal)  -  1004 

See  Rates  and  Rating. 
8.  302  (4)  (Special  Case)        1009 

See  Practice.     12. 

STREET  BETTING— ^ci  1896  {No.  1436),  «.2 
— Betting  in  street  —  Evitlence^Admissibility— 
Evidence  of  betting  on  previous  occasion — 
Conduct  showing  purpose — **  UndertaJeing  to  pay 
money  " — Sufficiency  of  evidence,  ]  Upon  a  prose- 
cution for  being  in  a  street  for  the  purpose  of 
betting,  evidence  was  admitted  of  the  accused 
having,  a  fortnight  previously,  made  a  bet  in 
the  same  street,  and  of  a  conversation  on  that 
occasion  as  to  being  able  to  find  him  there 
between  seven  and  eight  o'clock  in  the  evening  : 


STREET  BETTIN6--ooii<m««4£. 

— Heldt  that  the  evidence  was  properly  reeetfed 
to  show  the  purpose  for  which  the  aociued  wag 
in  the  street — ^namelv,  the  purpose  of  betcn^^ 
and  as  negativing  the  suggestion  of  liii  beu^ 
there  for  any  other  purpose.     The  priad^  (2 
The  King  v.   WyaU  ([1904]  1  K.B.  188)i^^&ed. 
In  a  prosecution  under  sec.    2  of   the  Stntt 
BeUing  Suppression  Act  1896  the  "  nndatikii| 
to  pay  money "  may  be  established  witkio 
evidence  of  the  meaning  of  all  the  terms  of  tk 
wagering   contract,    as,    e,g.,    the   aoxmnt  of 
money  the  accused  undertook  to  pay  in  the 
event  of  the  horse  which  was  backed  winni 

0*DOIINKLL  V,  BoLAND      - 

STRIKE   OF   WORKMEN-CoercioD  of  em 

Sloyer — Procuring  breach  of  contraict— 
bmbination  doing  illegal  act — Trwia 

union 4!S 

See  Action,  Cause  of. 

SUMMARY  JUDGMENT  —  Action  agiisit 
executors  for  arrears  due  under  bki- 
tenance  order     -         -  •    Q6i7 

See  Marriagb  Act  1890. 

SUNDAY  TRADING-Obligations  of  licenaee 
with  regard  to  -  Evidence  and  admisa- 
bility  of — Evasive  answer  -  841 

See  Licensing.    3. 

TAILINGS—Forfeiture  of— Tailings  left  ce 
land  under  lease  •  851 

See  Mines  Act  1890.    3. 

TAXATION  OF  COSTS- Bill  of  coats-Chirf 
Clerk  —Proceedings  before  —  *  *  Inatnc- 
tions  for  brief "  -  -  -  -  128 
See  Costs.     5. 

Bill  of  costs— "Instructions  for  brief- 

Allowance  for — Motion  -    114 

See  Costs.    6. 

Charges  for  non -professional  work — Solid- 

tor  doing  work  of  estate  agent — Tkziw 
officer— Jurisdiction  of  •  -  00 
See  Costs.    4 

Costs  before  notice  of  intended  actka— 

Discretion  of  taxing  officer  -    427 

See  Costs. 

Costs  of  obtaining  probate— Grass  or  dcI 

value— Property  left  -  -  •  791 
See  Probate  Chabgxs  Act  1903L 

Profit    costs  -  Solicitor    conducting    own 

litigation 536 

See  Costs.    3. 

Receiver  —  Costs    of    fixing    amount    cf 

remuneration  —  Costs    **  properly   ia- 

curred" 7lS 

See  Costs.    2. 

Taxing  officer — Discretion  of — Reasons  ol 

officer 122 

See  Costs.    6. 
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TENANT  FOR  LIFE— UcenBed  premiBes— 
Occupation  of  by  tenant  for  life — 
Repairs— Going  concern  -  -  166 
Set  Will.    3. 

TITLE  TO  GOODS  —  Private  international 
law — Mortgage — Movables— Z^ea;  intua 
— Company  ....    ^96 

See  Conflict  of  Laws. 

TORT— Action   for  against  Commonwealth— 

Cause  of  action  vested  before  Act  came 

into  operation    ....    646 

Set  Claims  against  Commonwealth 

Act  1902. 

TRADE  MARKS— Pa««n(7  off^Tradt  descrip- 
tion— I>ifferent  classes  of  goods  of  same  manu- 
facture and  same  quality — Use  of  word  **  patent " 
after  patent  fuis  expired — Misrepresentation  dis- 
entitling   to    relief  —  Damages — Injunction  — 
Matters    influencing     discretion    of    Court    to 
grant — Costs.']    The  fact  that  the  existence  of 
any  difference  between  two  classes  of  an  article, 
which  the  plaintiff  makes  and  sells  with  different 
brands  and  at  different  prices,  is  doubtful,  or 
that  such  difference,  if  it  exists,  is  so  trivial  as 
not  to  be  generally  appreciable,  is  no  answer  to 
a  claim  for  an  injunction  to  restrain  a  defendant 
who  has  purchased  the  lower-priced  article  from 
the  plaintiff   from   placing  upon  such  article, 
without    plaintiff's    authority,    the    stamp  or 
brand   which  the  plaintiff   puts   only  on  the 
higher-priced  article.     The  plalntifib,  a  firm  of 
manufacturers,    manufactured    and    sold    two 
brands  of    enemas  at   different    prices.      The 
higher-priced  enema  was  branded  **  Patent  No. 
1474,   Ingram  &  Son,  London."     The  lower- 
priced  enema  (usually  known  as  ''The  London  ") 
was    issued    and     sold    either   unbranded    or 
stamped  '*  Patent  Seamless  Enemas ;  London  ; 
Manufacture  Warranted,"   but  did    not   bear 
either  the  plaintiffs'  name  or  the  number  of  the 
patent.     The  defendants,  who  were,  customers 
of  the  plaintiffs',  and  had  purchased  enemas  of 
the  cheaper  class,  brandea  them,  in  order  to 
promote  their  sale,  with  a  stamp  containing 
plaintiffs*  name,  and  similar  in  all  respects  to 
the  stamp  used  by  the  plaintiffs  on  their  higher- 
priced  enemas,  and  sola  them  so  branded.     In 
an  action  for  damages,  and  for  an  injunction  to 
reatrain  the  defenoants  from  so  doing,  it  was 
proved  that  the  two  brands  of  enemas  were  in 
all  respects  practically  equal,  that  patent  No. 
1474  had  long  aso  expired,  and  that  the  plain- 
tiffs had  assured  the  defendants  that,  wiui  the 
exception  of  the  brand,  the  higher  and  lower- 
priced    were    precisely    the  same: — Heldy  by 
a*Beckett,  J.,  that  the  plaintiffs  were  never- 
theless entitled  to  an  injunction  restraining  the 
defendants  from  affixing  the  stamp  or  mark 
complained  of  to  any  enemas  whicn  had  not 
been   so  stamped  by  the  plaintiffs.      Kirker, 
Orttr  <fc   Co.   V.   Maynam  ([1901]    1   N.S.W. 
State  Reports  (£q.)  73)  approved  and  followed. 
Question  of  what  misconduct  on  the  part  of  a 
plaintiff  will  disentitle  him  to  an   injunction 


TRADE  HARKS— continued, 

discussed.     Ingram  &   Sons   v.    The   India 

RUBBEB,     GuTTA     PkBCHA,     AND     TeLEOKAPH 

CoifPANT  Limited 172 

2.  Passing  off  goods— Trade  name  or 

description — "  Get  up  "  common  to  the  trade — 
Labels,  etc,,  calculated  to  deceive.]  A  person 
who  commences  to  trade  in  goods  properly 
bearing  the  same  or  practically  the  same  trade 
name  or  description  as  the  goods  of  another 
who  has  been  using  that  trade  name  and 
description  is  under  a  special  duty  to  actively 
guard  oy  the  get  up,  etc.,  of  his  goods  against 
the  possibility  of  their  being  mistaken  or  bought 
for  the  goods  of  that  other.  The  plaintiff  had 
for  years  bottled  and  sold  a  mineral  water 
under  the  name  of  *'Helidon  Spa  Water." 
The  defendant  commenced  to  bottle  and  sell 
similar  water  under  the  description  "  Spa 
Water  from  ....  Helidon'^— £r«W(re. 
versing  the  decision  of  a'Beckett,  J.),  that, 
even  assuming  that  the  defendant  had  the 
right  to  so  describe  its  water,  it  came  within 
the  above  rule,  and  was  bound  to  employ  labels, 
get  up,  etc.,  so  dissimilar  that  there  would  be 
no  possibility  of  its  goods  being  mistaken  for 
those  of  the  plaintiff.  Helidon  Spa  Water 
CJo.  V.  Hamlyn  Spa  Water  Co.        -       -    182 

3.  Trade  Marks  Act  {No.  2)  1890  {No. 

1183),  88. 17|  ttc—RMistration  of  tradt  mark— 
night  to  oppose — "  Words  caleulattd  to  dtceivt " 
— Initial  letters  qf  words.']  Letters  which  are 
commonly  used  to  denote  words  may  be  "words 
calculated  to  deceive"  within  the  meaning  of 
sec  17  of  the  Tradt  Marks  Act  (No.  2^  1890. 
The  letters  •*?  &  O.  "  held  to  be  •*  words" 
within  the  meaning  of  that  section.  The  right 
to  oppose  the  resistration  of  a  trade  mark  on 
the  sround  that  it  is  calculated  to  deceive  is  not 
con&ed  to  persons  who  can  show  that  they 
will  be  injured  by  ^he  deception.  In  re 
Ferguson  and  CoBiPANT's  Trade  Mark      331 

4. Tradt  Marks  Act  1890  No.  2  {Act 

No.  1183),  s.  ^— Trade  mark— Essential  par- 
ticulars—Added matter — Disclaimer — Registra- 
tion of  letters  as  part  of  trade  mark — Rectifica- 
tion of  the  register — Dday  on  part  of  applicant 
— Who  may  apply  to  have  register  rectified.] 
Letters,  words,  or  figures  may  be  so  used  in 
combination  with  other  matter  as  to  form  part 
of  a  distinctive  device  capable  of  being  regis- 
tered as  a  trade  mark.  Where  they  are  so  used 
they  are  not  "  added  matter  "  and  need  not  be 
disclaimed  under  sec.  8  (2)  of  the  Trade  Marks 
Act  1890  (No.  2).  In  re  Clement  et  Cie.*s 
Tradt  Mark  ([1900]  1  Ch.  114);  and  In  re 
ApoUinaris  Co.'s  Trade  Mark  ([1891]  2  Ch. 
186)  followed.  In  re  Hudson's  Trade  Marks 
([1886]  32  Ch.  D.  311)  and  In  re  Atkin's 
Trade  Mark  (3  R.P.C.  164)  not  followed  on  this 
point.  But  where  the  device  consists  of  letters, 
words,  or  figures  merely  colourably  combined 
with  other  matter  and  it  is  clear  from  aU  the 
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TRADE  UARKS-^continued, 
circumstances  that  what  is  really  intended  to 
be  registered  is  the  part  consisting  of  letters, 
words,  or  figures,  the  device  is  not  **  distinc- 
tive," and  if  registered  as  a  trade  mark  the 
register  will  be  rectified  by  its  removal  The 
respondent,  a  corset  manufacturer,  was  the 
registered  proprietor  in  Victoria  of  a  trade 
mark  containing  the  letters  W.B.  The  appli- 
cant, also  a  corset  manufacturer,  was  the 
registered  proprietor  in  England  of  a  trade 
mark  also  containing  the  letters  W.B.,  and  was 
a  rival  of  the  respondent's  in  the  corset  trade 
of  Victoria :— Held,  that  as  the  retention  on 
the  Victorian  register  of  respondent's  trade 
mark  might  lead  people  to  suppose  that  it  had 
the  exclusive  right  to  the  use  of  the  letters, 
although  that  would  not  be  its  legal  effect,  the 
applicant  had  sufficient  interest  to  entitle  him 
to  apply  for  its  removal  from  the  register.  In 
re  Weingarten  Brothers'  Trade  Mark       966 

TRADES  UNION— Combination  to  further 
own  interests  —  Illegal  act  —  Illeffal 
conspiracy— Strike  of  workmen  475 
See  Action,  Cause  op. 

TRANSFER  OF  LA^D-Tran^er  of  Land 
Aa  IH90— Land  Act  1869,  Part  II.— 
Action  for  recovery  of  land — Adverse 
possession — Time  running  against  the 

Crown    • 692 

See  Real  Property  Act  1890. 

Trawjer  of  Land  Act  1890- Sale  of  land 

Production  of    certificate    of  title  in 
•    vendor's  name    •        .        .        .     374 
See  Vendor  and  Purchaher. 

Transfer  oj   Land  Act  1890— Bare  legal 

owner— Liability  to  land  tax  -  808 
^M  Land  Tax. 

TRANSFER   OF    LICENSED   PREMISES- 

Second  baron  licensed  premises— Right 
of  transferee  to  use  second  bar  •  829 
See  Licensing.    2. 

TRAVELLING  EXPENSES  -  Expenses  be- 
tween  several  iDcome-eaming  busi- 
nesses—Travelling expenses  of  director 
of  company  ....  298 
See  Income  Tax.    2. 

TRESPASS  ON  LAND-Grazing  license- 
Sheep  driven  over  land  under— Notice 
—Interest  in  land  641 

See  Land  Act  1901. 

TRIAL  BY  JURY-*' Causes  or  matters  within 
the  cognizance  of  the  Court  in  its  eouit- 
able  jurisdiction  "  —  Fraud  —  Declara- 
tion in  equity  ....  298 
Ste  Practice.    9. 

TRUSTEE— 5rrtt»te«—5r«acA  of  trust— Trustee 
foUotoing  solicitor's  advice— Negligence  0/ trustee's 
solicitor— Liability  of  trustee— Payment  by  trustee 
to  persons  not  entitled— Acquiescence  by  bene- 
ficiary  m  breach  of  trust— Right  of  beneficiary  to 


TRUSTEE— cofUmuecf. 

sue— Jurisdiction  of  Court  to  relieve  trustee  from 
personal  liability—"  Acted  reasonably  "^TrwtU 
Act  1901  {No.  1769),  s.  Z—Practiee-Parikt- 
Assignment  of  trust  fund  by  way  of  ntongage- 
Aceounts   of  money  owing   under   mortgagt- 
Bepresentative  of  assignor's  estate— SUimpt  Ad 
1890  {No.  1140),  ss.  59  (2),  eS— Mortgage  m^ 
taining  acknowledgment  of  receipt  of  monef- 
Stamp    duty  —  Admissibility    in   evidenct  /or 
limited  purpose.]    An  indenture  of  assignmat 
by  way  of  mortgage  contained  the  foUoTtog 
words :— **  In  consideration  of  the  sum  of  (»tt. 
the  receipt  whereof  he  doth  hereby  aeknov- 
ledge  the  said  mortgagor  doth  hereby  aaagn, 
etc."    The  indenture  waa  unstamped.    Below 
the  signature  of  the  mortgagor  to  toe  indenture 
was  a  stamped  receipt  by  him  for  the  65tf.  :- 
Semble,  that  the  receipt  in  the  body  of  the  ii- 
denture  required  a  stamp  :  ^But  held  that  tk 
document    was   admissible   in    evidence  u  « 
mort^gage,  and  for  the  purpose  of  showing  tint 
the  mor1^;age  was  to   secure  a  certain  ibo. 
In  1876  M.  F.  died  intestate,  having  aiotei 
interest  in  remainder  in  a  trust  fund  of  per- 
sonalty, and  leaving  surviving  her  two  chiloRB 
and  her  husband,  J.  F. ,  who  administered  to 
her  estate  and  became  beneficially  entitled  to 
the  whole  of  it.     In  1891  J.  F.  assigned  to  the 
plaintiff,  by  way  of  mortgage,  the  whole  of  hii 
uterest  in  his  wife's  estate  to  secure  the  som 
of  650^.  with  interest  thereon  at  20  per  ceol 
In   1894  J.   F.   died  intestate,   and  no  repR- 
sentative  of  his  estate  was  appointed.    In  1897 
the  tenant  for  life  of  the  trust  fund  died.  In 
1898  letters  of  administration  of  the  estate  of 
M.   F.,   left   unadministered  by    J.  F^  vere 
granted  to  the  defendant  company,  which  vu 
also  one  of  the  trustees  of  the  fund.    In  18MI 
the  trustees  of  the  fund,  acting  on  the  adnoe 
of  their  solicitors,  naid  two-thirds  of  the  tnsi 
fund  to  the  defendant  company,  as  adminis- 
trator de  bonis  non  of  M.  F.,  by  which  it  vu 
divided  between  the  two  children  of  M.  F.,  u^ 
paid    the    remaining    one-third    into   Comi. 
alleging  that  the  validity  of  the  assigmncst 
and   the   amount  owing    thereunder  were  io 
dispute.      The  plaintiff,  believing  at  the  time 
that  it  was  entitled  to  one-third  only  of  the 
fund,    did  not  protest  against   tiie  payments 
referred  to  of  the  other  two-thirds.   In  an  action 
for  breach  of  trust  acainst  the  trustees  of  the 
fund,  or  alternatively  against   the  defendant 
company    as  administrators   de    bonis  itos  of 
M.  F.,  it  was  proved  that  a  sum  considerably 
greater  than  the  whole  of  the  trust  fnnd  vas 
owing  to  the  plaintiff  under  the  mortgage.'— 
Held,  that  the  trustees  of  the  fund  were  not 
liable  for  the  payment  to  the  defendant  cod- 
pany  as   administrator  de  bonis  non,  u  tht 
latter  was  the  proper  person   to  receive  tlie 
money,   but  that  the  latter  was  guilty  of  a 
breach  of  trust  in  the  payment  of  the  mon^ 
to  the  children  of  M.  F.,  and  that  the  plaintifi 
was  entitled  to  recover  in  respect  to  such  breach 
of  trust.    It  is  no  answer  per  se  to  a  oompltfot 
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TRUSTEE— continued, 

for  ft  breach  of  trust  that  the  tmstee  has  followed 
legal  advice ;  and  a  trustee,  though  he  may 
have  followed  legal  advice,  if  he  has  acted  in  an 
unreasonable  manner  with  resard  to  the  bene- 
ficiary affected — as,  for  example,  in  giving  away 
his  property  to  other  people — cannot  be  said  to 
have  '*  acted  reasonably"  within  the  meaning  of 
sec.  3  of  the  Trtuta  Act  1901  :—Heldy  that 
though  the  amount  owing  was  in  dispute,  a 
representative  of  the  estate  of  the  assignor 
mortgagor  was  not  a  necessary  party  to  the 
action  :—In  re  BeU  ([1896]  I  Ch.  1)  and  Hockey 
v.  Western  ([1898]  1  Ch.  350)  distinguished. 
Thb  General  Finance  Agsnoy  and  Guaban- 
TEE  Co.  OF  Australia  L/td.  v.  The  National 
Trustees  Executors  and  Agency  Co.  of 
Australia  Ltd.  -    899 

2,  Breach  of   trust — Trustee  follounng 

solicitor's  advice — Negligence  of  trustee's  solici- 
tor— Payment  by  trustee  to  persons  not  entitled — 
Liability  of  trustee — Jurisdiction  of  Court  to 
relieve  trustee  from  personal  liability — "  Acted 
reasonably  " — "  Ought  fairly  to  be  excused  " — 
Trusts  Act  1901  {No,  1769),  s.  S-'Practice— 
Parties — Assignment  of  trust  fund  by  way  of 
mortgage  —  Accounts  of  money  owing  under 
mortgage — Representative  of  assignor's  estate — 
Joinder  of  parties  to  whom  defendant  trustee 
asserts  that  trust  fund  was  wrongfully  paid  by 
him— Stamps  Act  1890  (No.  1140),  ss.  59  (2), 
68 — Mortgage  containing  cu^knowledgment  of 
receipt  of  money— Stamp  duty — Admissibility 
in  evidence  for  limited  purposes.]  In  1876 
M.  F.  died  intestate,  having  a  vested  interest 
in  remainder  in  a  trust  fund  of  personalty,  and 
leaving  surviving  her  two  children  and  her 
husband,  J.  F.,  who  administered  to  her 
estate  and  became  beneficially  entitled  to  the 
whole  of  such  interest.  In  1891  J.  F.  as- 
signed to  the  plain tifif,  by  way  of  mortgage 
{iiUer  alia),  the  whole  of  his  interest  in  his 
wife's  estate  to  secure  the  sum  of  650^.  with 
interest  thereon  at  20  per  cent.,  and  notice  of 
this  assignment  was  given  to  the  trustees  of 
the  fund.  In  1894  «f.  F.  died  intestate,  and 
no  representative  of  his  estate  was  appointed. 
In  1897  the  tenant  for  life  of  the  trust  fund 
died.  In  1898  letters  of  administration  of  the 
estate  of  M.  F.,  left  unadministered  by  J.  F., 
were  granted  to  the  defendant  company,  which 
was  also  one  of  the  trustees  of  the  fund.  In 
1899  the  trustees  of  the  fund  paid  one-third  of 
the  trust  fund  into  Court,  alleging  that  the 
validity  of  the  assignment  and  the  amount 
owing  thereunder  were  in  dispute,  and  paid 
the  remaining  two-thirds  to  the  defendant 
company,  as  administrator  de  bonis  non  of 
M.  F.  The  plaintiff  claimed  this  latter  sum 
aa  against  such  trustees  or  alternatively  as 
against  the  defendant  company  as  such  ad- 
ministrator. In  its  defence  the  defendant 
company  pleaded  that  the  monevs  received 
by  it  were,  under  the   advice  of    solicitors. 


TRUSTEE— con/tnteecf. 

paid  to  the  two  children  of  J.  F.  and  M.  F. 
it  was  proved  that  a  sum  considerably  greater 
than  the  whole  of  the  trust  fund  was  owing;  to 
the  plaintiff  under  the  mortgage  i^Held  that, 
as  tnere  was  no  possibility  of  there  being  a 
surplus  of  the  trust  fund  over  the  amount  of 
the  debt  owing  to  the  plaintiff  under  the 
mortgage,  there  was  no  necessity  for  an  ac- 
count to  be  taken  as  to  how  much  was  owing 
to  him  by  the  mortgagor,  and  no  necessity  for 
a  representative  of  the  estate  of  the  mortgagor 
to  be  joined  as  a  Pftrty  : — Held  also,  that  the 
two  children  of  J.  F.  and  M.  F.  were  not 
necessary  parties  to  the  claims  made  by  the 
plaintiff,  and  that,  if  they  became  necessary 

Sarties  by  virtue  of  the  defence  raised,  the 
efendant  ought  to  have  applied  to  have  them 
added  -.—Held  also,  that  the  plaintiff  was  en- 
titled to  recover  the  money  claimed  against 
the  defendant  company  as  such  administrator. 
In  order  that  a  trustee  may  be  relieved  under 
sec.  3  of  the  Trtuts  Act  1901  from  personal 
liability  for  a  breach  of  trust,  it  is  not  suffi- 
cient for  him  to  satisfy  the  Court  that  he  has 
acted  both  honestly  and  reasonably;  but  he 
must  also  satisfy  the  Court  that  in  all  the 
circumstances  he  ought  fairly  to  be  excused. 
Where  a  trustee  has  acted  both  honestly  and 
reasonably,  but  has  committed  a  breach  of 
trust,  and,  after  knowledge  thereof,  allows 
time  to  pass  on,  circumstances  to  change,  and 
the  trust  estate  to  lose  in  respect  of  such 
breach  of  trust  through  want  of  action  on  his 
part,  he  ought  not  to  be  relieved  under  sec. 
3  of  the  I'ruHs  ActWil  from  personal  liability 
for  such  breach  of  trust.  An  indenture  of 
assignment  by  way  of  mortgage  contained  the 
following  words  : — '*  In  consideration  of  the 
sum  of  650/.  the  receipt  whereof  he  doth 
hereby  acknowledge  the  said  mortgagor  doth 
hereby  assign  etc."  The  indenture  was  un- 
stamped. Below  the  signature  of  the  mort- 
ffagor  to  the  indenture  was  a  stamped  receipt 
by  him  for  the  660/.  i—Qucere,  whether  the 
receipt  in  the  body  of  the  indenture  required 
a  stamp : — Held,  that  the  document  was  ad- 
missible in  evidence  as  a  mortgage,  and  for 
the  purpose  of  showing  that  the  mortgage  was 
to  secure  a  certain  sum.  The  decision  of 
A'Beckett,  J.,  supra,  at  p.  399  et  seq.,  affirmed. 
The  General  Finance  Aobnoy  and  Guaran- 
tee Company  of  Australia  Limited  v.  The 
National  Trustees  Executors  and  Agency 
Company  of  Australia  Limited    -        •     610 

Direction  to  sell  realty — Duty  of  trustee 

— Power  to  postpone  sale  or  lease — 
Originating     summons  —  Practice  — 

Infants 798 

See  Will. 

Trustees  under  deed  of  assignment — Sub- 
sequent insolvency  of  assignor — Com- 
mission to  trustees — ^Costs  -  -  797 
See  Insolvency. 
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TRUSTEES  UNDER  ENGLISH  BANK- 
RUPTCY—Right  to  sue  in  Victoria— 
Debentures — Goods  and  chattels  102 
See  Bankbuftgy. 

TRUSTS  ACT  1901— Breach  of  trust— **  Acted 
reasonably  **  —  Advice  of  solicitor — 
Breach  of  trust  ....  399 
Set  Tbustjce. 

Breach  of  trust— Relief  of  trustee — 

Trustee  following  solicitor's  advice  610 
See  Trustee.    2. 

USE  AND  OCCUPATION -Action  for- 
County  Court  —  Special  summons — 
Liquidated  demand— Practice  -  830 
Ste  County  Court.    2. 

VACCINATION— Failure  to  have  child  vac- 
cinated— Officer — Defence —  Certificate 
of  vaccination  after  information  lodged 
Se^  Health.    2.  [662 

VALUATION— Municipality —Rates  —  Aban- 
donment of  valuation  -  •  62 
Set  Sewers  Rates. 

Municipal— Valuation  in  force — Condition 

precedent  to  liability— Rating   -    289 
Set  Sewers  Rates.    2. 

VEGETATION  DISEASES  ACT  1896-i^o. 
1432,  89,  2,  n-'Vegetation  Diseases  Aci  1901 
(No,  1773),  M.  2,  ^—Exposing  for  sale  diseased 
vegetables— Inspector  appointed  to  **  carry  into 
effect  the  provisions  oj  the  Acf'—AuUiority  to 
prosecute— In  former— Right  to  prosecute  Jor  cm 
offence  against  an  Act  Jor  public  protection — 
"  Disease "  within  meaning  oJ  Vegetatiofi  Dis- 
eases Acts— Proclamation  in  Oovemrnent  Gazette 
oJ  3rd  December  \Wl— Validity  of  proclama- 
tion.] Semble,  an  inspector  appointed  under 
sec.  17  of  the  Vegetation  Diseases  Act  1896  "to 
carry  into  effect  the  provisions  of  this  Act "  is 
thereby  empowered  to  prosecute  offenders 
against  that  Act  or  the  Act  No.  1773  amending 
it.  The  said  Acts  being  for  the  protection  of 
the  public  at  large,  any  person  may  prosecute 
for  an  offence  against  them.  Sargooa  v.  Veale 
([1891]  17  V.L.R.  660)  applied.  In  pursuance 
of  the  powers  conferred  on  the  Governor  in 
Council  oy  the  Vegetation  Diseases  Act  1896  to 
proclaim  any  disease  to  be  a  disease  under  the 
Act,  a  proclamation  of  3rd  December  1902  was 
issued  declaring  '*  every  abnormal  condition  of 
or  in  any  tree  plant  or  vegetable  .... 
whether  consisting  of  the  presence  of  or  caused 
by  or  due  to  the  operations  development  growth 
or  decay  of  any  insect,"  etc. ,  to  be  a  disease : — 
Held,  that  the  proclamation,  though  if  read 
literally  it  might  be  ultra  vires,  was  to  be  con- 
strued in  connection  with  the  Act,  and  was 
valid.    Turner  w.  Sykes  -        -        -        -    18 

VENDOR   AND  PURCHASER- Con/rok^  for 

salt  of  land— Transfer  of  Land  Act  1890  {No, 
1149)  —  Production  of  certificaU  of  title  in 
vendor's  name,]  Where,  in  a  contract  for  the 
sale  of  land  under  the  Traw^/er  oJ  Lafid  Act 


VENDOR  AND  PURCHASER-contmtc«c2. 

1890,  reference  is  made  to  certificates  of  title 
for  the  said  land,  and  the  conditions  of  Schedule 
25  of  the  Act  are  made  applicable  to  the  con- 
tract, the  vendor  makes  full  compliaBoe  with 
the  terms  of  the  contract  by  producing  the 
certificates  of  title  referred  to  althoueh  they 
are  not  in  his  own  name.  Where  a  vendor  sells 
land  under  the  Transjer  oJ  Land  ^ce  he  is 
entitled  to  a  reasonable  time  within  which  to 
produce  a  certificate  of  title  in  hia  own  name, 
and  the  purchaser  is  not  entitled  to  rescind  the 
contract  by  reason  only  that  at  the  time  of  the 
sale  the  certificate  of  title  was  not  in  the 
vendor's  own  name.  The  case  of  Stoddart  v. 
Woods  ([1889]  15  V.L.K  457),  in  so  far  as  it 
purports  to  lay  down  the  general  rule  that  a 
vendor  is  bound  to  produce  a  certificate  of  title 
in  his  own  name  when  called  upon  to  do  so, 
overruled.    Forbes  v,  Rutler        -        -    874 

2.  Contract  for  sale  of  land — Payment 

by  instalments — Time  the  essence  of  the  conlract— 
Partial  failure  to  perform — Right  to  rescind— 
"  Stipulation  "  and  *'  condition  "  —  Conditum 
precedent,]  The  breach  by  one  party  of  one  of 
the  conditions  of  a  contract,  although  a  time 
is  fixed  for  its  performance,  and  although  the 
contract  provides  that  time  shall  be  of  the 
essence  of  the  contract,  does  not  of  itself  justify 
the  other  party  in  treating  the  contract  as  at  an 
end.  To  justify  one  party  in  considering  the 
contract  has  been  entirely  determined  by  the 
breach  of  a  condition,  the  party  guilty  of  the 
breach  must  have  shown  by  his  conduct  an 
intention  to  repudiate,  and  the  existence  of  that 
intention  must  be  tested  by  an  examination  of 
all  the  circumstances  of  the  case.  Where  a 
contract  for  the  sale  of  land  provided  for  the 
payment  of  the  purchase  money  in  yearly  instal- 
ments, and  it  was  further  provided  that  time 
should  be  of  the  essence  of  the  contract : — 
Held,  that  the  failure  to  pay  one  instalment 
upon  the  fixed  day  was  not  in  itself  conclusive 
01  the  intention  of  the  purchaser  to  repudiate. 

MORONEY  V.  ROUGHAN      ....         541 

VERMIN  DESTRUCTION  ACTS— 1890  {No. 
1153),  M.  4,  7,  14,  15;  1901  {No.  1770),  «.  4— 
Oumer  or  occupier  of  *^ lands"  —  Whether 
"  lands  "  include  "  roads  "—Liability  of  munici- 
pality to  destroy  vermin  on  roads.]  There  is  no 
duty  cast  upon  municipalities  by  the  Vermin 
Destruction  Acts  to  keep  its  roads,  culverts, 
&c.,  within  the  municipal  district  free  from 
vermin  i—Semble,  the  duty  is  thrown  upon  the 
owners  or  occupiers  of  the  property  adjoining 
the  road  in  the  case  of  private  property,  or  the 
Board  of  Land  and  Works  where  there  is  no 
private  owner  or  occupier  of  the  adjoining  land. 
Treqanowan  V,  Shire  of  Minhamite    -     690 

VOLUNTARY    SETTLEMENT  —  Trusts   to 

take  effect  on  death  of  settlor— Dutr 

on  estates  of  deceased  persons   >       82 

See   Administration    and   Prorate 

Act  1890. 
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MOLUNTART  SETTLEMEm-^antinued. 

KL'— -  Tnuts  to  take  effect  during  life  of  settlor 
— Duty  on  estates  of  deceased  persons 
i  [89  («.) 

^  See    Administration   and    Probate 

,V.  Acrr  1890.    2. 

e^ARD    OF    DEPARTMENT    FOR     NE6- 
ji  LECTED     CHILDREN -Power     to 

czi  demand  back  child  boarded  out      685 

:at  See  Neglected  Children's  Act  1890. 

£11 

risWARDEN — Jurisdiction  of— Order  for  inspec- 
na  tion  of    mine — Jurisdiction   to   make 

J  i  second  order      ....     688 

ii.  See  Mines  Acrr  1890. 


WATER  —  Natural  flow  of  surface  water— 
Servitude  of  lower  land — Obstruction  of  flow  of 
weUer  by  owner  oj  lower  land — Alteration  of 
wUurcU  features  qf  land  —  Concentration  of 
water  on  to  lower  land — Leave  and  licence — 
Licensee  of  Crown  lands^  power  of  to  create  aai 
easement J\  The  owner  of  land  on  a  lower  level 
has  no  right  to  obstruct  the  natural  and  accus- 
tomed course  of  the  8ux)erabundant  water  flow- 
mg  from  and  out  of  a  well-defined  watercourse, 
so  as  to  throw  such  waters  back  on  to  the  land 
on  Uie  higher  level,  to  the  damage  of  the  owner 
of  such  higher  land  i—So  held  bv  Williams  and 
HoDOBS,  jJ.  (a'Begkbtt,  J.,  diasentins;):^ Per 
HoDOES,  J.  The  same  rule  is  applicable  where 
the  flow  of  water  is  ordinary  natural  surface 
water.  But  where  the  natural  features  of  the 
land  have  been  so  altered  by  drains  constructed 
by  a  municipal  authority,  and  drainage  and 
other  work  done  by  or  imder  the  supervision  of 
the  owner  of  the  land  on  the  higher  level,  or 
by  his  predecessor  in  title,  and  such  alteration 
has  concentrated  the  flow  of  water  beyond  its 
ordinary  natural  dimensions  on  to  the  lower 
land,  the  owner  of  such  lower  land  may  protect 
himself  by  damming  back  such  concentrated 
flow  on  to  the  higher  land  i—So  held  by  the  Full 
Court  (WiLUAMS,  a'Beckett,  and  Hodges,  JJ.  ), 
'  reversing  the  jud^ent  of  Madden,  G.J.  (28 
V.L.R.  144).  A  licensee  of  Crown  lauds  may 
,  by  leave  and  licence  siven  to  the  owner  of 
I  adjoining  land  exclude  himself  or  his  successor 
in  title  from  claiming  a  right  to  the  continuance 
of  the  natural  flow  of  water  from  his  land  over 
such  adjoining  land  :—8o  held  by  Williams 
and  HoDOES,  JJ.,  reversing  the  judgment  of 
Madden,  C.J.  ([1902]  28  V.L.R.  144).  Vinni- 
ooMBB  V.  MacGregor     .       -       ■       -     82 

2.  Watercourse  —  Riparian    owners  — 

Rights  of  riparian  owners — Obstructions  in  the 
alveus  of  a  stream — Dam  erected  by  riparian 
owner  for  the  purpose  of  irrigation — Weir 
erected  by  riparian  owner  at  bed  level  to  prevent 
the  erosion  of  the  bed — Obstruction  causing  no 
appreciable  damage — Right  to  nominal  damages 
—Right  to  injunction — Right  to  preserve  the  bed 
of  a  stream  from  the  operations  of  nature — 


WATER— coniwwd. 

Title  ad  medium  filum  fluminis — Trespass,] 
A  dam  erected  by  the  defendant  across  a  stream 
from  his  land  and  on  to  the  lower  end  of  the 
plaintiff's  land  obstructed  the  flow  of  the  stream 
suflicientlv  to  enable  the  defendant  to  irrigate 
his  land,  but  it  did  no  appreciable  damage  to 
the  plaintiffl  A  municipal  corporation  con- 
structed an  artificial  channel,  the  effect  of 
which  was  to  concentrate  the  waters  of  a  stream 
and  to  erode  its  bed.  The  defendant,  in  order 
to  prevent  this  erosion  spreading  up  stream 
between  his  land  and  that  of  the  plaintiff,  con- 
structed a  weir  across  the  stream  on  a  level 
with  the  bed,  and  lower  down  the  stream 
than  the  above-mentioned  dam.  The  weir  did 
not  obstruct  the  natural  flow  of  the  stream, 
but  it  arrested  or  retarded  the  erosion  of  the 
bed  : — Held,  that,  apart  from  any  question  of 
trespass,  both  the  dam  and  the  weir  were  law- 
ful, and  that  the  plaintiff  was  not  entitled 
either  to  nominal  damages  or  to  an  injunction 
for  their  removal  and  discontinuance.  If  the 
alveus  of  a  stream  is  beinc  destroyed  by  the 
operations  of  nature,  riparian  proprietors  may 
for  their  own  benefit  and  protection  preserve 
the  course  of  the  stream  as  it  was  by  mending 
or  maintaining  its  banks  and  bottom  : — Qucere^ 
whether  the  title  to  the  bed  of  a  river  ad 
medium  fllum  aquce  is  in  riparian  owners  in 
severalty.  The  rights  of  riparian  owners  dis- 
cussed. BicheU  v.  Morris  ([1866]  L.R.  1  H.L. 
(Sc.)  47)  discussed.    Nagle  v.  Miller  -    765 

WATER  ACTS— 1890  {No,  1156),  ss.  458, 
483— Wa^er  Act  1900  {No,  1661),  s,  153— 
Water  rates,  liability  to  pay — Refusal  to  supply 
water — Demand  for  payment  of  rates,  suffi- 
ciency of,]  Under  sec.  458  of  the  Water  Act 
1890  upon  the  fulfilment  of  certain  conditions 
the  owner  of  property  is  liable  to  pay  water  rates 
"  unless  the  Board  refuse  to  supply  *  him  with 
water.  Under  that  provision,  where  the  Board 
has  cut  off  the  water  from  such  an  owner  for 
the  non-payment  of  prior  water  rates  this 
would  amount  to  a  refusal  to  supply,  and  such 
person  would  not  be  liable  for  water  rates 
during  such  period  under  the  above-mentioned 
act.  By  the  Water  Act  1900,  sec.  153,  power 
is  given  to  the  Board  to  cut  off  the  water 
supply  for  non-payment  of  rates,  and  such 
"  cutting  off "  is  not  a  refusal  to  supply  the 
owner  of  the  property  with  water : — HeUl,  that 
the  provisions  of  sec.  153  are  not  retrospec- 
tive and  that  where  the  Board  has  cut  off  the 
supply  prior  to  the  passing  of  the  Act  of  1900 
the  owner  is  not  liable  until  and  unless  he  has 
been  again  supplied  with  water  and  the  Board 
has  cut  off  the  supply  afterwards  :—iSfemW«, 
a  demand  for  payment  of  rates  due  for  several 
years  made  first  before  action  brought  to 
recover  rates  is  sufficient  under  sec.  483  of 
the  Water  Act  1890,  although  no  demand  was 
made  from  time  to  time  as  each  rate  became 
due.    Mayor,  etc.,  of  Ararat  v,  Martin    835 
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WILL  —  Construciion  —  Trustee  —  Direction  to 
sell  really— Duty^Power  to  postpone  sale  or  to 
lease— Practice— OrtginoUing  summons— Infant 
—Represent€Uion.]  A  testator  declared  that 
upon  the  happening  of  certain  events  his 
trustees  should  with  all  convenieat  speed  abso- 
lutely sell  and  dispose  of  his  real  estate  or  such 
part, thereof  as  should  be  then  unsold  :—Held, 
that  although  the  words  '*  with  all  convenient 
speed  "  gave  the  trustees  a  certain  discretion  to 
postpone  the  sale,  if  in  doing  so  their  conduct 
was  afterwards  challenged  by  any  beneficiary  it 
would  lie  upon  them  to  show  that  the  interests 
of  such  beneficiary  had  not  l)een  injured  by 
the  delay  '.—Held  also,  that  in  such  a  case  the 
trustees  ought,  as  far  as  possible,  to  keep 
their  discretion  open  and  unlettered.  Upon  a 
summons  asking  the  Court  to  determine,  in  the 
interests  of  infants  beneficiaries,  whether  some- 
thinff  should  be  done  or  forborne,  the  infants 
should  be  brought  before  the  Court  personally. 
Tfie  Rationed  Trustees  Executors  and  Agency 
Co.  LUl.  v.  Johnson  ([1892]  18  V.L.R.  386) 
distiuffuished.    In  be  King  ;  Kino  v.  Berndt. 

[798 

2.  Qifi  to  widow  for  the  benefit  of  herself 

and  children  —  Trua  —  Precatory  trust.]  A 
testator  devised  and  bequeathed  all  his  real  and 
personal  estate  unto  his  wife  to  hold  the  same 
unto  her  for  her  life  for  the  benefit  of  herself 
and  their  children,  and  at  her  death  to  be 
divided  equally  among  such  of  their  children 
as  should  then  be  living : — Hdd,  that  the 
widow  held  the  property  in  trust  for  herself 
and  the  children,  and  that  during  her  lifetime 
the  widow  and  children  were  equally  and 
jointly  entitled  to  the  income  thereof.  Hug- 
gard  v.  Huggard  ([1901]  7  A.L.R.  139) 
distinguished.    In  the  Will  of  Smith   -     932 

8, Life   tenant  —  Licensed  premises — 

Licence  of  hotel— Eepairs."]  A  testator  by  his 
will  directed  his  executor  to  pay  to  or  permit 
his  wife  to  receive  the  rents  and  profits  of  or 
to  otherwise  enjoy  his  real  estate  for  her  life, 
with  power  to  the  executor,  with  the  consent 
of  the  wife,  to  lease  the  real  estate.  The  rents 
and  profits  were  to  go  to  two  sons  of  the 
testator  i^ter  the  deaSi  of  the  wife,  and  upon 
the  death  of  the  surviving  son  the  executor 
was  directed  to  sell  the  real  estate  and  to  pay 
the  proceeds  to  the  Alfred  Hospital.  The 
testator  was  at  the  time  of  his  death  a  licensed 
victualler,  and  carried  on  such  business  at  the 
hotel  on  his  real  estate,  which  consisted  of  one 
block.  After  his  death  his  widow  continued 
to  carry  on  the  business  of  a  licensed  victualler 
in  the  same  premises.  Questions  having  arisen 
as  to  the  administration  of  the  estate  -.—Heldj 
that  it  was  the  intention  of  the  testator  that 
the  premises  c^ould  be  continued  as  licensed 
premises,  and  that  the  widow  was  under  an 
obligation,  so  long  as  she  continued  in  occupa- 
tion, to  keep  up  the  license,  and  fulfil  the 
requirements  of  Uie  Licensing  Act  1890,  or  else 
she    should  withdraw    from    occupation,    and 


WlLL-^eontinued. 

allow  the  trustee  to  lease  the  premiaes  as 
licensed  premises  : — Held  aUo,  that  the  trustee, 
in  the  event  of  the  widow  withdrawing  from 
the  occupation  of  the  premises,  was  under  aa 
obligation  to  keep  up  the  premises  as  a  going 
concern,  and  to  preserve  the  licence.  The 
licence  is  attached  to  the  premises,  and  so  long 
as  the  hotel  was  carried  on  by  the  widow  it 
belongs  to  her  solely,  but  upon  her  withdrawal 
from  occupation,  it,  being  attached  to  the 
premises,  goes  to  the  trustee,  and  ultimately  to 
the  remaindenneo.  A  tenant  for  life  of  lioeosed 
premises  is  entitled  to  be  recouped  out  of  corpus 
for  moneys  expended  in  improvements  to  the 
building  which  are  of  a  permanent  nature,  but 
ordinary  repairs  must  be  made  by  the  tenant 
for  life  at  her  own  expense.     Abbott  v.  Mobkis 

[166 

4.  Parent    and    child  —  Rule    againd 

double  portions — Ademption  of  devise  of  land 
by  subsequent  gift  inter  vivos— Advajuxment— 
WiUs  Act  1890  {No,  1159).]  The  rule  in  cases 
of  satisfaction  of  a  portion  of  a  l^aoy,  that 
the  thing  siven  in  satisfaction  must  be  ^ttsdem 
generis  with  the  thing  in  lieu  of  which  it  ii 
given,  applies  equally  to  the  case  of  ademptioo 
of  a  legacy  by  a  subsequent  gift  inter  vivos. 
Where  a  person  is  entitled  under  a  will  to  two 
funds,  either  of  which  may  be  taken  to  have 
been  adeemed  by  a  subsequent  gift  inter  vivos, 
the  ademption  will  take  effect  only  on  that 
fund  which  the  subsequent  gift  more  nearly 
resembles.  A  testator  by  his  will— (a)  devised 
his  estate  of  Whiteacre  to  his  eldest  son  for 
life  with  remainder  to  the  children  of  such 
son  ;  (6)  devised  certain  lands  in  the  oounties 
of  X.  and  Y.  to  trustees  to  be  sold,  the  pro- 
ceeds to  be  divided  amongst  his  children  15 
years  after  his  death,  or  on  the  youngest 
attaining  21,  the  trustees  being  authorized  si 
their  discretion  to  allot  shares  instead  of  sell- 
ing ;  both  sons  and  daughters  took  absolute 
interests  in  these  lands ;  (c)  directed  the  residue 
of  his  estate  to  be  divided  between  his  chil- 
dren, the  daughters  being  given  inalienable  life 
interests  with  remainders  to  their  children. 
Subsequently  to  the  making  of  his  will  testator 
sold  part  of  his  estate  of  Blackacre  in  the 
county  of  Z.  for  17,000^,  and  after  the  sale  he 
in  consideration  of  natural  love  and  affection 
transferred  the  unfold  portion  (which  was 
worth  about  the  same  amount),  tosether  with 
stock,  plant,  etc.,  to  the  value  of  about  lOOOi., 
to  his  eldest  son.  The  following  year  testator 
in  consideration  of  his  affection  for  his  &wb 
daughters  transferred  to  trustees  for  his  five 
daughters  inscribed  stock  to  the  value  of 
17,500^,  giving  the  daughters  protected  life 
interests  therein  with  remainders  to  their  chil- 
dren practically  in  the  same  way  as  that  in 
which  their  shares  in  the  residuary  estate  had 
been  giveia  :—Held :  ^{a)  That  the  devise  of 
Whiteacre  was  not  adeemed  or  otherwise 
affected  by  the  subsequent  gift  of  Blackacre 
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to  the  eldest  son.  (6)  That  the  devise  of  landa 
In  the  counties  of  X.  and  Y.  was  not  adeemed 
or  otherwise  afifected  by  the  subsequent  gift  of 
Blackacre  to  the  eldest  son  nor  by  the  settle- 
ment of  the  inscribed  stock  in  favour  of 
testator's  daughters,  (c)  That  none  of  the 
daughters  was  entitled  to  share  in  the  resi- 
duary estate  without  bringing  her  share  in  the 
settlement  of  inscribed  stock  into  hotchpot. 
In  re  Chirnsids.    Emmerton  v,  Chirnside 

[4 

Separate    Wills— Wills    of    English    and 

Australian  property— Grant  of  probate  | 
to  Australian  will  143  ' 

See  Probate  Practice.     7.  I 

Will     relatiDg     solely     to    property    in 

foreign  county — Admissibility  of  will 
to  probate  in  Victoria  -     946 

See  Probate  Practice.    6. 

WITNESSES'  EX?EHSES-Ju8tices  Act  1890 
— Rules  under— Effect  of  -  641 

See  Land  Act  1901. 


WORDS  AND  PHRASES-'' Abuts' 

See  Sewers  Rates. 
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"Acted  reasonably"  (Tnuts  Act  1900)  610 
See  Trustee.    2. 


"  Added  matter  "   - 

See  Trade  Marks.     4. 

"Assignments"       -        -      .  - 
See  Book  Debts  Act  1896. 


965 
436 
841 
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"Barter"        .... 

See  Licensing.     3. 
"Claim"         .... 

See  Minks  Act  1890.     2. 

"  Causes  or  matters  within  the  cognizance 
of  the  Court  in  its  equitable  juris- 
diction"     298 

See  Practice.     9. 

"Goods" 144 

See  Police  Regulation  Act  1890. 

"  Goods  and  chattels  "...  102 
See  Bankruptcy. 

**  Ineffective  for  service"  -       92 

Sef  Skrvice  and  Execution  op  Pro-  I 
CK.SS  Act  1901. 

"Land  of  any  other  person"  (Driving 
Sheep)  .         -     641  I 

Sre  Land  Act  1901.  I 


WORDS  AND  PHRASES-oon/tnu^d 

"  Lands  " 690 

See  Vermin  Destruction  Acts. 

*<  Laws  imposing  taxation  "    •    201,  229 

See     Ck>MHONWEALTH     Constitution 
Act.     1,2. 

—  '•Order" 988 

See  Justices.    3. 

**  Ought  fairly  to  be  excused  "  {Tnuta  Act 

1901) 610 

See  Trustee.    2. 

"  Preparing  and  passing  "  statement    791 

See  Probate  Charges  Act  1903. 

"  Property  left "     -  -      791 

See  Probate  Charges  Act  1903. 

**Sale" 841 

See  Licensing.    3. 

—  **  Sewered  property "  -  -  -  62 
See  Sewers  Rates. 

**  Trade  or  business "       -        .        -  1 

See  Legal  Profession. 

"TraflBc" 841 

See  Licensing.    3. 

"  Undertaking  to  pay  money  "  655 

5e«  Street  Betting. 

**  Words  calculated  to  deceive  "      -     881 

See  Trade  Marks.    3. 

WRIT  OF  FI.  Fil.—Foirm  of— Joint  debtors 
— Issue  of  writ  against  one  of  several 
joint  debtors— Irregularity  885 

See  Practice.     4. 

WRIT  OF  SUHMONS-Service  of  writ-In. 
effective  service — Irregularity    -       92 
See  Service  and  Execution  of  Pro- 
cess Act  1901. 

Service  of  in  other  State — Justices  of  the 

peace— Desertion  of  illegitimate  child 
— Maintenance  ....      881 
See  Service  and  Execution  op  Pro- 
cess Act  1901.    2. 

WRONGFUL  DISMISSAL  -  Office  held  at 
pleasure — Railway    servant — Exercise 

of  pleasure 566 

See  Railways  Act  1890. 

YARD  OF  HOTEL  —  Licensed  premises- 
Sunday  trading— Obligations  of  licensee 
See  Licensing.     3.  [841 
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